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MICHAELMAS    TERM, 
40  Geo.  III.  1799. 


''■"'HE  following  change3  and  priHnotions  Iiave  taken  place      Noo.  Qtf. 
on  the  Bench  and  at  the  Bar. 

On  the  death  of  Sir  Franei*  Butter,  Bart  in  the  Easter 
Vacation  Baron  Chambre  was  appointed  one  of  the  Justices 
of  the  Court  of  Common  Pleas. 

In  Trinity  Term  Mr.  Grahamf  Attorney  Greneral  to  Hia 
Rojral  Highness  the  Prince  of  Wales,  was  called  to  the  de- 
gree of  Serjeant  at  Law;  appointed  a  Baron  of  the  Court  of 
Exchequer;  and  knighted. 

Mr.  Onslow  was  called  to  the  degree  of  Serjeant  at  Law. 

Mr.  Gibbs,  Solicitor  General  to  his  Royal  Highness  the 
Prince  of  Wales,  was  appointed  Attorney  General  to  his  Royal 
Highness. 

Mr.  Sutton  was  appointed  Soficitor  Greneral  to  his  Royal 
Highness ;  and  was  called  within  the  Bar  by  Patent  of  Pre- 
cedence. 

Mr.  Alexander  was  appointed  one  of  his  Majesty's  Coun- 
Mr.  Ronutty  was  appointed  one  of  hb  Majesty's  Counsel. 


VOL.V. 


1  a  CASES  IN  CHANCERY. 


NEALE  V.  NORRIS. 
1790. 

JVbr.  6/A.  (The  Master  of  the  Rolls  for  the  Lord  Chancellor.) 

The  Master  of  A  MOTION  was  made  on  behalf  of  the  Plaintiff  under  the 
the  Rolls  re-  statute  5  Geo.  H,  c,  25,  s^  8,  for  the  usual  order,  for  the 

fiised  to  nake  purpose  of  obtaining  a  decree,  that  the  bill  be  taken  pro 
noTdernnder  confesso. 

g,^^  jj  The  affidavit  in  support  of  the  motTon,  that  the  Defendant 

s.  8.  f  r  th     *  ^  abroad,  and  suggesting,  that  he  had  absconded  to  avoid 
parpose    of       ^^^  served  with  process,  did  not  state,  as  is  required  by  the 
having  r  ^^  •■  ^htii  *  section  of  the  Act,  that  he  had  been  in  £jig/biii/ within 
the  bill  '-        ^  two  years  before  the  subpcnm  issued, 
taken  pro  coth' 

ftuo,  without        ]^    Owen,  in  support  of  the  motion,  relied  on  CUxrhe  r. 

*°  *..     ^   ^If"  Wright  (  1 ),  and  the  caaes  there  referred  to. 
corduig  to  the         ^ 

eighth  section, 

that  Defendaiit         Master  rf  the  Rolls. 

had  be«i  in  The  act  of  Parliament  b  positive ;  and  I  never  will  conform 
JB^IoMlwithin  to  tiiat  case.  Why  should  I  make  the  order,  if  afterwards  no 
two  years  be-  decree  can  be  made  t  The  fact  may  as  well  be  ascertained  by 
fore  the  m6-  ^Javit  before  the  order.  I  have  talked  to  my  Lord  Chan- 
'^^  eellor  upon  it ;  and  the  act  being  so  positive,  I  cannot  con- 

ceive how  any  Judge  can  get  over  it.  I  know,  there  are  two 
cases  before  Lord  Cam€len  and  Jiord  Tkftrlow,  in  which  the 
Court  did  not  require  it  in  point  of  fact:  but  I  think,  as  it 
is  previously  necessary,  that  the  fiict  should  exist,  the  Court 
does  not  do  its  duty  in  beginning  a  long  process  against  the 
party  without  having  that  fitct  ascertained.  I  never  will  make 
an  order  upon  tiiis  act  of  Parliament  without  a  positive  affi- 
davit of  the  Defendant's  having  been  in  En^amd  widiin  the 
two  years.  Upon  this  affidavit  he  may  have  been  abroad  forty 
years.  Produce  an  affidavit,  that  he  has  been  within  the  realm 
within  two  years,  and  you  shaU  have  the  order  (2). 

Upon  the  16th  of  December  the  order  for  taking  the  biU 
pro  com/esso  was  made ;  all  the  process,  required  by  the  act, 
being  gone  tiirough. 

(1)  Ante,  YoL  II,  188.  The  coyae  v.  Kiichmam,  in  Chancery, 
cases  there  referred  to  are  Mm-    before  Lord  Thmrhw,  Jmmt  2SKh, 


V.  Poiier,  in  Chancery,  be-    1788. 
lore  Lord  Camden,  Mmy  16th,        (3)  See  The  Biskep  of  Win- 
1768,   1  Diek.  401 ;    and  GTot-    cke$ter  v.  Benvar,  post,  113. 
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BROMLEY  r.  HOLLAND.  1799. 

Nov.  1th,  Qth. 
npHE  Plaintiff  on  the  first  day  of  Term  on  his  return  from    Plaintiff  in 

Westminster  Hall^  where  he  had  been  attending  a  motion  his  return  from 

in  the  cause  to  dissolve  an  injunction,  that  had  been  obtained  attending  a 

by  him  against  proceeding  upon  annuity  securities,  was  arrested  "l®^^**  against 

for  debt;  and  a  detainer  was  lodged  airainst  him  in  another 

^       ^  cause  was  ar- 

**^  rested,   and  a 

detainer  lodg'- 

Mr.  I^eaeh,  for  the  Plaintiff,  moved  that  he  should  be  dis-  ed  against  him 

charged,  suggesting  that  the  course  is  for  the  Court  to  examine  in  another  ac- 
the  parties  personally,   and  not  to  take  an  affidavit;  which  ^^^'  "®  ^** 
course  was  taken  in  die  last  order  made  upon  such  an  occa«    '*^  L^^t . 
rion,  in  1793,  by  the  Mctster  of  the  Rolls.  Conrt 

The  attorney  and  the  officer  being  ordered  to  attend,  de-  [  8  ]  i^mj^ij,- 
clared  they  had  no  idea,  that  the  Plaintiff  was  returning  from  t||o   parties 
any  Court  personally,  not 


by  affidavit* 


Lord  Chancsllor* 
I  take  it  for  granted,   the   contempt  was  not  wilM  :   but 
he  must  be  discharged ;    and  of  course  from  the  detainer 
also  (3). 

(3)  Ante,  Ex  parte  Hawhins,  Vol.  IV,  691.    Jtfoore  v.  Booth, 
III,  3M,  and  the  note,  351. 


FLETCHER  v.  TOLLETT.  ^"t^' 

Nov.  \2tL 

rPHE  bin  stated,  that  George  ToUet  by  his  will  dated  the    Forty-six 

9th  of  June   1718,  reciting,  that  he  had  purchased  a  7^^^^  *ft«r  • 
capital  messuage,  lands,  &c.  at  Betley  Audley  in  the  county  of  ^^^^^  direct- 

trusts  of  a  will  a  conveyance  in  fee  to  the  tenant  in  tail  male,  hatiDg  also 
the  reversion  in  fee,  with  consent  of  the  only  intermediate  remainder-man 
in  tail  male,  a  bill  was  filed  against  their  devisees ;  the  Plaintifis  claiming 
under  an  old  voluntary  grant  out  of  the  reversion,  the  estates  tail  being 
spent  and  no  recovery,  and  praying  a  discovery  and  conveyance.  A  ge- 
neral demurrer  was  allowed;  though  the  decree  and  conveyance  were 
stated  only  by  way  of  pretence,  not  expressly  charged ;  the  whole  right  as 
against  the  Defendants  being  founded  upon  that  conreyance. 

AS 
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[♦4] 


Stafford^  devised  the  same  and  all  other  his  real  estates  what- 
soever in  the  said  county  unto  his  daughter  Elizabeth  Toilet, 
Joseph  Hayward,  and  William  Mount,  (all  since  deceased) 
and  their  heirs,  upon  trust  to  settle  and  convey  such  part  of 
the  estate  aforesaid  as  he  shoidd  during  his  life  by  any  writing 
or  paper  signed  by  him  appoint  for  his  younger  son  Cook 
Toilet,  or  for  want  of  such  appointment,  such  part  thereof  as 
may  be  most  conveniently  separated  from  the  rest  of  the  estate 
descended  for  his  eldest  son  George  Toilet,  not  exceeding  8G/. 
improved  rent  per  annum,  for  the  benefit  of  his  said  younger 
son,  as  he  should  hereafter  direct ;  and  that  they  shoidd  in  hke 
manner  convey  all  the  residue  of  the  estate  to  George  Toilet, 
his  eldest  son,  for  his  life,  with  power  to  limit  the  same  or  any 
part  for  jointure,  and  to  charge  for  portions;  and  after  the 
determination  of  that  estate,  to  the  use  of  trustees  and  their 
heirs  during  the  Ufe  of  his  son  to  preserve  contingent  remain- 
ders ;  and  after  his  decease  to  the  use  of  his  first  and  other 
sons  and  of  the  heirs  male  of  their  bodies  in  succession ;  and 
for  want  of  such  issue  to  Cook  Toilet  for  life,  with  similar 
powers  and  remainders  to  his  first  and  other  sons  in  tail  male ; 
and  in  failure  of  issue  male,  to  the  use  of  George  Toilet  (the 
son)  and  his  heirs  for  ever. 

The  testator  then  reciting,  that  he  was  possessed  of  tallies 
and  orders  upon  annuities  granted  out  of  the  Excise  to  the 
value  of  400/.  per  annum,  devised  to  his  daughter  Elizabeth 
Toilet  out  of  the  said  annuities  the  sum  of  2501.  per  annum; 
which  he  hoped  would  ♦  amount  in  value  to  5(K)0/.  which  he 
was  desirous  she  should  have  for  her  portion ;  and  he  directed, 
that  the  150/.  per  annum,  the  remaining  part  of  the  said  an- 
nuities, should  be  sold ;  and  that  the  money  arising  thereby 
should  be  laid  out  in  the  purchase  of  land  in  the  county  of 
Stafford,  or  elsewhere,  at  the  discretion  of  his  executors ;  and 
that  the  land  to  be  purchased,  together  with  such  part  of  the 
said  estate  by  him  already  purchased  as  he  should  appoint  for 
that  purpose,  or,  for  want  of  such  appointment,  such  part 
thereof,  not  exceeding  86/.  per  annum  of  the  improved  rent, 
as  in  the  judgment  of  his  said  trustees  may  be  most  con- 
veniently separated  from  the  rest  of  the  estate  then  already 
pnrcliased,  which  was  intended  for  his  eldest  son  George  Toilet, 
should  ])c  settled  to  the  use  of  Cook  Toilet  for  life ;  with  like 
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powers  to  limit  any  part  by  way  of  jointure  and  to  charge  for 
portions  for  younger  children;  remainder  to  trustees  to  pre- 
serve contingent  remainders ;  remainder  to  the  first  and  other 
sons  of  Cook  Toilet  successively  in  tail  male;  with  remainders 
to  George  Toilet  sxiA  his  first  and  other  sons  in  the  same 
manner ;  and  in  default  of  such  issue  to  the  use  of  George 
Toilet  and  his  heirs  for  ever:  and  in  case  George  Toilet  should 
die  without  issue  living  at  his  deaths  the  testator  willed^  that 
Cook  Toilet  should  pay  to  Elizabeth  Toilet  within  a  year  after 
his  brother's  deaths  if  she  should  be  living,  the  sum  of  2000/. ; 
and  the  estate  so  coming  to  him  upon  his  brother's  dying,  as 
aforesaid,  should  stand  charged  with  the  payment  thereof; 
and  a  similar  provision  was  made  for  Elizabeth  ToUet,  in  case 
Cook  Toilet  should  die  without  issue,  to  be  paid  by  George 
Toilet,  and  charged  upon  the  estate  so  coming  to  him  on  his 
brortiei's  death. 

The  testator  died  soon  after  the  execution  of  his  will.  His 
said  three  children,  George  Toilet y  Cook  Toilet  and  Elizabeth 
ToUet,  survived  him.  No  appointment  was  made  by  him  or 
by  the  trustees  since  his  death  for  his  younger  son ;  and  the 
said  150/.  a-ycar  annuity  out  of  the  Excise  was  not  sold  till 
many  years  after  his  death ;  when  the  same  or  a  part  was  laid 
out  In  a  purchase  pursuant  to  the  will.  George  ToUet,  the  son, 
being  indebted  to  George  Sparrow  in  121/.  and  being  desirous 
to  secure  the  re-payment  thereof  with  interest,  and  having  re- 
ceived divers  acts  of  firiendship  from  John  Craddock,  who  had 
advanced  and  paid  to  and  for  him  and  Cook  Toilet  divers  sums 
of  money  to  a  considerable  amount,  became  desirous  to  secure 
the  re-payment  thereof,  together  with  *  interest,  and  to 
limit  and  assure  the  remainder  or  reversion  in  fee  of  and  in 
hb  said  father's  estate  under  the  will  of  his  father  in  manner 
after  mentioned ;  and  in  order  to  effectuate  his  said  intention, 
by  indentures,  dated  the  14*th  of  Mat/,  1725,  George  Toilet ,  for 
securing  the  payment  of  the  said  money,  and  for  assigning, 
settling,  and  confirming,  the  said  premises  in  case  of  failure 
of  issue  of  the  respective  bodies  of  George  Toilet  and  Cook 
Tollety  did  demi^  and  grant  to  Thomas  Stonier,  his  execu- 
tors, &e.  the  said  premises,  so  purchased  by  the  testator,  ad 
aforesaid,  (except  such  part  of  the  value  of  86/.  per  annum. 
as  aforesaid,    intended   to  be  appointed  for  the  benefit  of 
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Cook  Toilet t)  for  the  term  of  ninety-nine  years,  if  George 
Toilet  should  so  long  live,  in  trust  to  pay  George  Toilet  for 
his  support  and  maintenance  the  yearly  rent  of  80/. ;  and  out 
of  £he  residue  of  the  rents  and  profits  to  pay  George  Sparrow, 
his  executors,  &c.  the  said  sum  of  121L  and  the  interest 
thereof;  and  George  Toilet  also  demised  and  granted  imto 
John  Viggars,  his  executors,  &c*  all  such  part  or  parts  of  said 
premises,  as  then  was,  or  were,  or  ought  to  be,  or  as  hereafter 
should  be,  separated  from  the  rest  of  said  estate,  and  said 
annuity  of  150/.,  and  the  produce  of  the  monies  arising  from 
the  sale  thereof,  subject  to  the  pajrment  of  20001.  (which  has 
since  been  paid  to  Elizabeth  ToUet  out  of  the  money  arising 
from  the  sale  of  die  said  annuity  of  150/.)  and  the  jointure, 
which  might  be  made  by  Cooh  Toilet  Mf  on  any  woman  he  might 
marry,  and  to  any  provision  for  younger  children,  which  he 
should  make  by  virtue  of  any  power  under  the  said  will,  to 
hold  said  premises  and  annuity  from  the  death  of  said  Cook 
Toilet  without  issue  for  the  term  of  ninety-nine  years,  if 
George  Toilet  should  so  long  live,  in  trust  to  dispose  of  the 
rents,  issues,  and  profits,  of  the  said  last-mentioned  premises 
to  and  for  the  fis^rther  securing  and  paying  the  debts  due 
and  to  become  due  to  George  Sparrow  and  John  Craddock 
or  either  of  them,  and  interest  of  such  debts  as  should  carry 
interest;  and  George  Toilet  thereby  also  demised  and  granted 
all  said  capital  messuage,  &c.  and  all  other  the  lands,  tene- 
ments, &c.  which  the  testator  purchased^  as  aforesaid,  and  all 
testator  8  estate  and  equitable  interest  in  reversion  of  said  an- 
nuity of  150/«  so  devised  to  be  sold,  as  aforesaid,  and  the 
money  thence  arising,  to  be  laid  out  in  the  purchase  of 
lands,  &c.  and  also  said  annuity  of  150/.  and  all  and  singular 
the  lands,  &c.  to  be  purchased  with  the  money  arising  from  the 
sale  thereof,  and  also  all  other  the  messuages,  lands,  &c. 
whatsoever  of  George  Toilet,  the  son,  wherein  he  had  or 
ought  to  have  any  estate  in  possession,  reversion,  remainder 
*  or  expectancy,  to  hold  the  same  premises  from  and  immedi- 
ately after  the  death  of  George  Toilet  and  Cook  ToUet  and 
the  survivor  of  them  without  issue  of  their  respective  bodies 
(subject  to  such  jointure  or  jointures  as  were  or  should  be 
made  in  pursuance  of  said  will)  unto  ^6e///itii£^orM  since  de- 
ceased, his  executors,  &c.  for  a  term  of  2000  years^  in  trust 
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for  securing  and  paying  the  debts  contacted  before  the  da(te 
of  the  said  indenture  by  said  George  Toilet  and  the  interest ; 
and  then  in  trust  for  the  only  use  and  behoof  of  said  Jo  An 
Craddoci,  his  executors,  &c. 

It  was  fiffther  witnessed,  that  George  Toilet  directed  and 
appointed,  that  upon  die  death  of  him.  George  Toilet  and 
of  Coot  7b&#  without  issue  of  their  respective  bodies  said 
Elizabeth  ToBet,  Joseph  Hayward^  and  WiBiam  Mount ^  and 
the  survivors  and  survivor  of  them,  and  his  or  her  heirs,  and 
all  and  every  other  person  or  persons,  tihat  should  be  seised  or 
possessed  of  said  premises,  should  convey  and  assign  the  same 
and  every  part  thereof  unto  and  to  the  use  of  John  Craddoehf 
his  heirs  and  assigns ;  and  until  such  assignment  and  convey- 
ance should  stand  and  be  seised  thereof  in  trust  for  John  Crad' 
d0okt  his  heirs  and  assigns ;  and  that  then  and  firom  thence- 
forth, and  after  all  said  debts  with  interest  should  be  fully  paid 
and  satisfied,  said  Abel Haworih,  his  executors,  &c..  should 
stand  seised  and  possessed  of  aH  and  singular  said  premises  for 
the  remainder  of  said  term  of  2000  years  in  trust  for  John  Cr ad- 
docif  his  heirs  and  assigns,  and  to  attend  the  inheritance. 

George  ToUet,  the  son,  byhiswill,  dated  the  S4th  of  Juiie^ 
1726,  after  making  a  provision  for  his  wife  Elizabeth  by  way 
of  jointure,  and  charging  1200/.  as  a  portion  for  such  younger 
<diildren  as  he  might  have  by  his  said  wife,  which  sum  was 
afterwards  relinquished  by  Charles  Toilet,  the  only  younger 
child,  app^mited  his  wife  and  John  Craddock  executrix  and  exe- 
imUht;  and  committed  to  them  the  guardianship  of  his  children. 

George  ToUet^  the  son,  died  soon  afterwards,  leaving 
George  ToUet  and  Charles  Toilet  his  only  children,  and  £&- 
zabethf  his  widow  (since  also  deceased),  and  also  Cook  Tollei^ 
who  died  about  July,  1788,  without  issue,  leaving  Hannah, 
his  widow,  since  deceased*  George  Toilet,  the  grandson 
became  tenant  in  tail  in  possession  of  all  said  messuages, 
^  lands,  &c.  limited  to  his  &ther  for  life  by  the  will  of  his 
grandfather;  and  upon  the  death  of  Cook  Toilet  without  issue 
he  became  tenant  in  tail  in  possession  of  all  said  lands,  &c« 
limited  by  the  will  of  his  grandfather  to  Cook  Toilet;  and 
George  ToUct,  the  grandson  (as  is  alleged,)  by  his  wiU,  dated 
SSd  of  Jannary,  1779,  aft^r  several  annuities  and  legacies 
wiQed  wX  devised,  that  aU  the  rest  of  his  estate  real  and  per- 

sonal) 
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sdiialj  whereof  he  should  die  possessed  or  entitled  unto  in 
reversion^  should  go  unto  Charles  Toilet,  his  brother:  and 
desired,  that  he  woidd  be  kind -to  any  of  their  relations,  who 
descended  from  any  brother  or  sisters  of  his  grandfather; 
aikd  that  i£  C/iarles  ToUet  had  no  chOdren,  the  testator  wished, 
he  {Charles  Toilet)  would  bequeath  what  landed  estate  he 
iiSierited  from  him  (the  testator)  among  such  relations. 

George  Toilet,  the  grandson,  died  in  1781/  without  issue, 
a  *  bachelor,  without  having  done  any  act  to  bar  the  intails  and 
remainders  in  said  premises  comprised  and  mentioned  in  the 
wfll  of  the.  grand&ther.  Upon  his  death  Charles  ToUet  be- 
came tenant  in  tail  in  possession  of  all  the  lands,  &c.  com- 
prised in,  and  directed  to  be  purchased  by,  the  will  of  the 
grandfather.  Charles  Toilet  married  Catherine  Craddock,  the 
youngest  daughter  of  John  Craddock  (one  of  the  Defendants); 
and  he  died  in  July  1796,  without  issue,  and  without  having 
done  any  act  to  bar  the  intail  and  remainders ;  leaving  his  wife 
surviving ;  and  having  (as  alleged)  by  his  will  appointed  her 
and  his  relation  George  Embury  executors ;  and  having  ap- 
pointed and  devised  certain  parts  of  said  premises  to  his  wife 
for  life,  and  after  her  death  to  Embury,  his  heirs  and  assigns 
for  ever,  and  the  remainder  to  Embury  his  heirs  and  assigns 
for  ever,  upon  consideration  of  his  taking  the  name  and  arms 
of  ToUet {  which  he  has  done.  Abel Haworth  is  dead;  and 
his  administrator  is  the  Defendant  c/bAn/fatc^or^A. 

The  Plaintiffi  then  deduced  their  tide  from  John  Craddock 
through  his  eldest  daughter  Anastasia  Fenton;  and  stated, 
that  upon  the  death  of  Charles  ToUet,  the  jointures  having 
fallen  in,  the  Plaintiffs  together  with  the  Defendant  Catherine 
ToUet  became  respectively  entitled  to  the  lands,  &c.  before- 
mentioned,  but  the  Defendants  Catherine  ToUet  and  George 
Embury  ToUet,  who  upon  the  death  of  Charles  ToUet  en- 
tered into  possession  of  all  the  said  lands,  refuse  to  deUver  up 
to  the  Plaintifr*s  possession  of  such  parts  as  they  are  entitled 
to,  and  to  account ;  and  in  order  to  justify  such  refusal,  and 
defeat  an  *  iejectment  lately  brought  against  Catherine  Toilet 
and  the  tenants,  the  Defendants  pretend,  that  by  a  decree^ 
bearing  date  the  I7th  of  November,  1753,  made  in  a  cause 
between  EUzabeth  ToUet,  spinster,  daughter  of  the  first- 
named  George  ToUet,  complainant,  and  said  George  Toilet, 

Charles 
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Charles  Toilet,  Elizabeth  Toilet,  widow  of  George  Toilet, 
grantor  in  the  deed  of  the  14th  of  May,  1725,  and  Hannah 
WilUmghbyy  widow  of  Cook  ToUet,  and  William  Mount,  Her 
fendantSy  it  was  ordered,  that  said  Elizabeth  Toilet,  spinster^ 
and  William  Mount,  the  surviving  trustees  in  the  will  of  the 
first  named  George  Toilet,  should  convey  and  settle  said  t^is* 
tator's  real  estate,  subject  to  the  respective  jointures  of  said 
Elizabeth  Toilet,  widow,  and  Hannah  WiUoughby,  to  said 
last  named  George  Toilet  and  his  heirs ;  s^d  Charles  Toilet, ' 
hb  younger  brother,  being  present  in  Court  and  consenting 
thereto ;  and  that  the  Master  should  settle  the  conveyance,  in 
case  the  parties  should  differ ;  and  the  Defendants  pretend, 
that  a  conveyance  of  said  premises  was  executed  in  pursuance 
of  said  decree  to  George  ToUet,  the  grandson,  in  fee ;  under 
whose  will  and  the  will  of  said  Charles  Toilet  they  claim ;  and 
that  Plaintiffs  have  no  interest  whatever  in  said  premis3s« 

The  bill  charged,  that  said  decree,  in  case  any  such  vras 
made,  was  in  a  cause,  in  which  neither  Plaintiffs,  nor  any 
person,  under  whom  they  claim,  were  parties ;   nor  was  any 
notice  taken  in  the  pleadings  in  said  cause  of  fiaid  indenture 
of  14th  May,  17£5.     Plaintiffs  insist,  that  the  conveyance  so 
directed  was  contrary  to  the  will  of  the  first  named  George 
Toilet;  which  limited  said  estates  upon  failure  of  issue  of  the 
bodies  of  his  sons  George  Toilet  and  Cook  Toilet  to  his  saidi 
son  George  Toilet  and  his  heirs  for  ever ;  and  therefore  Plain- 
tiffs, as  daiming  under  said  last  named  George  ToUet,  the 
son,  by  virtue  of  said  deed  of  14th  May,  17S5,  are  not  bound 
by  said  decree.    The  bill  .further  charged,  that  in  case  any 
conveyance  has  been  made  in  pursuance  of  said  decree,  the 
same  ought  to  be  declared  void ;  and  said  estates  conveyed  to 
Plaintiffs  and  Defendant  Catherine  Toilet  according  to  their 
respective  estates  and  interests.     Plaintiffs  say.   Defendants 
raise  objections  to  the  deed,  which  they  refiise  to  discover ; 
and  threaten  to  set  up  said  decree  and  conveyance  against  any 
ejectment;  and  George  Embury  ToUet  in  Hilary  Term,  1799, 
levied  a  fine  of  the  estate  devised,  by  and  purchased  under  the 
will  of  ToUet,  the  grand&ther,  to  the  use  of  himself  in  fee ; 
and  the  Defendant  Atmistead  claims  some  interest  under  the 
win  of  John  CraddocL    The  prayer  of  the  bill  was,  thai!  the 
|>cfei|dfvit9  may  answer,  and  set  forth,  in  whose  occupation 
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the  premises  devised  and  directed  to  be  purchased  under  the 
will  of  Toilet,  the  grandfather,  now  are,  the  particular  pi^ 
mises  and  the  rents,  &c.  and  the  annual  value  of  any  part  in 
the  occupation  of  the  Defendants ;  and  that  they  may  dis- 
tinguish what  were  devised,  and  which  were  purchased  after 
his  decease ;  what  interest  the  Defendant  Armistectd  claims ; 
and  that  the  Defendants  Catherine  Toilet  and  George  Embury 
Toilet  may  be  directed  to  convey  said  messuages,  lands,  &c. 
to  Plaintiffs  according  to  their  respective  interests,  and  deliver 
up  the  tide-deeds,  and  be  restrained  firom  setting  up  said 
decree  and  conveyance  made  in  pursuance  thereof,  or  other- 
wise adverse  to  the  title  of  Plaintiffs,  at  the  trial  of  any  eject- 
menl^  which  tiiey  have  brought  or  may  bring;  or,  if  necessary, 
that  one  or  more  issue  or  issues  may  be  directed,  to  try  the 
validity  of  the  deed  of  1725^ 

To  this  bill  the  Defendants,  the  Toilets,  put  in  a  general 
demurrer  for  want  of  equity. 


The  liOrd  Chancellor  upon  the  opening  said,  he  had  a 
doubt  upon  tiie  pleadings  as  to  the  form :  if  the  parties  waived 
that,  there  was  no  difficulty  as  to  the  demurrer:  but  the  doubt 
was,  whether  the  defence  ought  not  to  have  been  by  plea. 
They  recite  the  decree  only  as  matter  of  pretence  ;  and  there 
U  no  direct  statement,  that  there  is  such  a  decree,  &a. 


The  Attorney  Oeneral,  in  support  of  the  demurrer. 
It  is  sufficientiy  stated  to  entitie  the  Defendants  to  demur ; 
for  it  is  the  ground  of  the  relief.  The  bill  is  founded  upon 
that.  Otherwise  they  have  no  business  here.  Then  the  bill  is 
against  all  the  course  of  the  Court;  and  therefore  the  de- 
murrer is  proper.  The  question  is,  whether  the  Plaintiffs  have 
any  right  to  come  into  equity  for  the  purpose  they  state  in  the 
}>ilL  The  relief  in  fact  nought  is  a  conveyance.  The  founda-' 
tion  is,  that  by  the  means  stated  in  the  bill  the  legal  estate  is 
now  vested  ikthe  Defendants,  the  Toilets.  The  question  then  is, 
whether  the  Plaintiffs  have  shewn  a  ground  in  equity  to  take 
that  estate  out  of  the  Defendants,  and  to  vest  it  in  themselves. 
The  conveyance  is  void  at  law ;  for  it  is  to  take  effect  upon 
the  tleath  of  the  two  sons  without  issue  generally ;  not  a  con- 
veyance of  the  reversion  expectant  upon  their  estates  tail. 

Independent 
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Independent  of  the  objection  to  the  title  of  the  Plaintiffs,  the 

effect  of  the  statement  is,  that  nothing  passed  by. the  Will  of 

Charles  Toilet ;  and  consequently  the  Defendants  could  have 

nothing  in  them,  if  it  stopped  there ;  but  it  proceeds  farther ; 

and  the  bill  is  really  filed  against  these  two  persons,  as  having 

the  legal  estate  by  force  of  the  decree  and  conveyance :  others 

wise  the  bill  is  misconceived ;  and  these  Defendants  are  not 

necessary  parties ;  and  have  nothing  to  do  with  it,  if  the  estate 

remains  in  the  trostees  under  the  will  of  the  ori^nal  testator^ 

The  bill  certainly  states  it  only  as  pretence :  but  then  it  founds 

the  relief  npon  that.    In  such  a  case  clearly  the  Plaintiff^  are 

not  entitled  to  the  benefit  of  the  conveyance,  and  to  impeach 

the  decree.    First,  they  are  bound  by  the  decree ;  supposing; 

they  have  any  title  whatsoever;  for  when  the  tenant  in  tail  was 

before  the  Court,  whether  the  decree  is  right  or  wrong,  all 

persons  in  remainder  wre  bound  by  it,  and  cannot  file  a  bill  to 

impeach  it.    The  decree  was  made  in  1753.    They  could  not 

rehear  the  cause  or  file  a  bill  of  review,  if  they  were  parties. 

No  bill  of  review  can  be  filed  after  twenty  years :  Smith  v. 

Gay  (4  ).    But  if  only  two  years  had  elapsed  after  the  decree 

and  supposing  the  parties  were  not  bound  by  it,  under  the 

circumstances   what    equity  have  tl^y,    George  Toilet,    the 

tenant  in  tail  not  dying  till  1781,  and  Charles  ToUet  not  till 

1796?    The  Court  would  have  made  no  decree  against  them; 

because  they  might  have  suffered  a  recovery;  as  in  Chcdloner  v. 

Mmrhaa{5),  DunnY.  Green{6),  and  Blake  y.  Blake  {7)y  m 

the  Court  of  Exchequer.    Upon  the  merits  there  is  no  doubt ; 

and  as  to  the  objection  of  form,  that  the  defence  might  hav^ 

been  by  plea,  it  would  hate  been  an  extremely  complicated 

plea;  and  if  these  Defendants  have  not  the  legal  estate  in 

them^  there  is  a  total  defect  of  parties. 
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The  Ixn-d  Chancellor  then  observing,  that  the  whole  case 
was  before  him,  and  could  not  be  more  fully  before  him,  and 
that  this  Court  will  never  go  beyond  the  tenant  in  tail  in  pos* 

session. 


(4)  Amb.  646.  4  Bro.  C.  C. 
639,  n.  See  also  Htrey  ?•  Rln' 
wooebf,  ante.  Vol.  II,  87.  4Bto. 
C.  C.  %^1,  and  the  noto,  ante, 
II,  15. 


(5)  Ante,  Vol.  II,  524. 

(6)  3  P.  IFtY/.  9. 

(7)  3  P.  Will  10,  Mr.  Cost's 
note. 
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session,  and  bold  it  necessary  to  make  the  reversioner  a  party 
to  the  suit,  stopped  Mr.  Mansfield  in  support  of  the  de- 
murrer. 

The  Solicitor   General,     Mr.  Lloyd,    Mr.    Cox,    and 
Mr.  Wyatt,  for  the  Plaintiffs. 
The  Plaintiffs  state  themselves  to  be  entitled  to  the  re- 
mainder in  possession;   the  estate   tail  being  spent  by  the 
failure  of  issue  upon  the  death  of  Charles  ToUet.    Their  title 
did  not  commence  till  his  death  in  1796.     The  Plaintiffs  are 
not  bound  by  the  decree,  not  being  parties.    They  could  not 
rehear  the  cause ;  or  bring  a  bill  of  review.     It  is  true  in  a 
certain  sense,  the  reversioner  is  not  a  necessary  party  to  any 
suit,  in  which  the  tenant  in  tail  is  a  party :  but  that  cannot  be 
applied  to  an  adverse  claim  between  the  tenant  in  tail  and  the 
remainder-man  and  the  reversioner.     If  the  first  tenant  in  tail 
was  the  only  necessary  party,  why  did  Lord  Hardwicke  take 
that  cautious  step  of  taking  the  consent  of  the  second  tenant 
in  tail?     The  tenant  in  tail  is  sufficient  to  sustain  the  rights 
of  all  the  parties  as  to  third  persons,  where  the  trusts  of  the 
will  are  carried  into  execution :  but  where  the  surplus  of  the 
estate,  subject  to  the   trusts,  remains    to  be  conveyed,  the 
Court  will  never  direct  any  other  conveyance  than  according  to 
the  trusts ;  or  if  money  is  to  be  laid  out  in  land,  the  Court  will 
take  care,  that  it  shall 'be  laid  out,  except  where  the  person 
who  would  be  tenant  in  tail  of  the  land  has  himself  the  im- 
mediate remainder  in  fee.     This  decree  was  not  necessary : 
nor  is  relief  prayed  in  that  cause.     If  a  remainder-man  or 
reversioner  is  never  to  be  heard  against  a  decree,  which  cuts 
off  his  interest  without  a  recovery,  he  is  in  the  mercy  of  the 
tenant  in  tail ;  who  will  always  submit  to  a  decree,  which  cuts 
off  the  remainder  without  a  recovery.    The  decree  was  ob- 
tained by  mistake,  and  surprise,  and  upon  misrepresentation ; 
and  therefore  the  Court  will  not  now  permit  that  decree  to 
have  the  efiect  contended  for;  especially  upon  an  estate  of 
2000/.  a  year.     If  it  had  been  stated  to  the  Court,  that  the 
reversion  in  fee  was  not  in  Toilet  himself,  immediately  ex- 
pectant upon  the  estate  tail,  as  it  was  conveyed  away  by  his 
father  to  a  stranger,  the  conveyance  in  fee  to  him  would  not 
have  been  directed ;  by  analogy  to  the  cases,  where  money, 

to 
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to  be  laid  out  in  land,  has  been  directed  to  be  paid  *to  the 
person,  who  would  be  tenant  in  tail  of  the  land,  if  purchased, 
with  the  inunediate  renuunder  in  fee  in  himself,  but  where  a 
recoTery  has  been  necessary,  the  Court  would  not  deprive  the 
remainder-man  *  of  his  chance  (8).  In  Equity  the  Plaintiff 
ought  not  to  be  bound  by  a  conveyance  directed  under  such 
circumstances.  The  manifest  intention  of  the  jMurties  was  to 
grant  the  reversion,  sudi  as  it  was.  ChaUoner  v.  MurhaU, 
and  the  other  cases  of  that  sort,  proceed,  upon  a  totally  dif- 
ferent principle,  and  apply  to  a  different  subject.  Your  Lord- 
ship decided  ChaUoner  v.  Murhcdl  upon  the  principle  that, 
the  copyhold  being  extinct  by  the  enfranchisement,  if  that  was 
not  to  operate  as  an  extinguishment  of  the  intail,  it  must  exist 
for  ever ;  and  it  was  so  considered  by  the  Master  of  the  RoU$ 
in  PkiUpe  v.  Brydges  ( 9).  So  interests  in  the  nature  of  in« 
tails  of  freehold  leases  for  lives  are  barred  by  the  act  of  the 
parties,  upon  the  principle,  that  no  common  recovery  can  be 
suffered:  nor  can  there  be  properly  an  intail  of  them:  there- 
fore the  party  may  dispose  of  them.    Those  cases  as  to  copy- 

•  holds 

(8)  See  Benrnm  v.  Beman,  several  tenants  in  tail  in  remain- 
SkoTi  V.  Wood,  Chaplin  v.  J7or-.  der,  the  Lord  Chancelior  said,  he 
ner,  1  P.  Will.  131,  471,  4B3.  had  consalted  Lord  Kenyan, 
Edwards  r.  The  Couniess  of  War^  Lord  Eldon,  and  the  Master  of 
vick,  2  P.  Will.  173.  Eyre's  Case,    the  Rolls^  as  to  the  manner,  in 
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OmMlowB  Case,  3  P.  WiU.  13. 
Traffind  v.  Boehm,  3  Ath.  440. 
1  Vet.  176.  2  Bro.  C.  C.  160. 
Bisford  V.  BawdeUf  ant^,  Vol.  I, 
512. 

The  same  coarse  has  been  fol- 
lowed onder  the  Act,  40  Geo.  Ill, 
e.  56,  anlhortsing  the  Court  to 
order  money,    in  trust    to    be 


which  that  Act  should  be  exe- 
cuted ;  and  they  had  agreed,  that 
it  would  be  proper  not  to  order 
the  money  to  be  paid  out  of 
Court,  until  such  time  as  the 
tenant  in  tail  might  actually  have 
suffered  a  recovery  of  the  land. 
His  Lordship  accordingly  made 
the  order ;  but  directed,  that  it 


kid  out  in  land  to  be  settled,    should    have  no  effect,  unless 
to  be  paid  to  the  person,  who,  as    the  tenant  in  tail  should  be  liv- 


tenant  in  tail  of  the  land,  could 
bar  the  remainders  by  a  reco* 
very.  In  Lomton  v.  Lowton^  in 
Chancery,  22d  JiUy,  1800,  upon 
a  petition  under  that  Act  by  the 
tenant  for  life  and  the  first  of 


ing  on  the  second  day  of  the 
next  Term ;  and  intimated,  that 
it  would  be  proper  to  make  a 
general  order  upon  the  subject. 
See  the  note,  ante.  Vol.  I,  612.' 
(0)  Ante,  Vol.  Ill,  120. 
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1W0«         holds  are  dear :  but  that  doctrine  is  quite  new,  as  applied  to 
Flbtcher     *  freehold  estate.     It  is  now  settled,  that  an  equitable  recovery 
««  ii  just  as  necessary  as  a  legal  one.    The  demurrer  goes  too 

ToLLBT*  fJBUp.  £qy  they  ought  to  atiswer  as  to  the  fact,  whether  there  has 
been  a  conveyance  under  the  decree.  The  Plaintiffs  only 
wish  to  prevent  the  legal  estate  from  being  set  up  against  an 
ejectment.  If  the  reversioner  had  been  before  the  Court,  and 
had  refused  his  consent,  this  conveyance  would  not  have  been 
directed :  then  surely  the  Court  will  not  let  them  take  advan- 
tage of  that  done  behind  his  back. 

Lord  Chancellor. 
Accordiog  to  According  to  the  old  practice  of  the  Court,  at  least 
the  old  prao-  ^0^^  to  the  time  of  Lord  Guildford,  a  recovery  of  an 
tice,  at  least  equitable  estate  was  not  necessary:  for  it  was  barred  by 
^^^  [  ♦IS  ]  deed.  •It  is  surprising,  how  it  was  ever  altered.  An  unrea- 
time  of  Lord  ■®***1*^^  doubt  then  struck  him,  whether  a  recovery  was  not 
GuOdfard,  a     necessary  ( 10). 

recovery  of  an  Upon  reading  this  bill  I  had  a  little  doubt  upon  the  form  of 
equitable  es-  the  defence,  by  demurrer:  though  it  struck  me,  that  this 
tate  was  not  decree  must,  if  this  Court  means  to  act  as  a  Court  of  Equity, 
necessary :  bat  ^jj^j  Jq^  ^^^^  j^jj^  itself  to  the  purposes  of  injustice,  be  a  com- 
K  ^^1a  *"*    plete  protection  to  the  parties,  who  claim  under  it.     I  had  a 

little  doubt,  whether  the  decree  ought  not  to  have  been  more 
formally  set  out,  and  the  effect  stated  at  the  bar.  However, 
according  to  the  opinion  I  have  formed  upon  the  whole  case,  I 
think,  the  demurrer  meets  the  case  made  by  the  bill  in  every 
way,  and  upon  every  supposition,  upon  which  that  case  can  be 
stated ;  and  upon  the  foundation  of  the  case,  supposing  the 
conveyance  was  executed,  the  demurrer  is  an  answer  to  the 
Equity ;  and  if  the  conveyance  was  not  executed,  the  demurrer 
is  equally  an  answer ;  for  it  distinctly  states,  that  as  between 
the  parties  in  this  cause  there  is  no  case,  in  which  a  Court  of 
Equity  can  interfere.  The  justice  of  the  case  is  perfectly 
evident.  The  original  title  gives  an  estate  for  life  to  George 
ToUetf  the  son,  widi  remainders  to  his  first  and  other  sons  in 
tail  male ;  remainder  to  his  brother,  Cooi  Toilet,  for  life,  and 
to  hb  first  and  other  sons  in  tail  male ;  and,  after  the  deter- 
mination of  these  estates  in  tail  male,  the  reversion  in  fee  was 

to 
(10)  Radford  v.  WiUon,  8  Atk.  816. 
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to  be  conveyed  to  the  heirs  of  the  testator,  with  a  great  many 
charges  in  favour  of  daughters.     George  Toilet,  possessing 
under  this  tide,  by  a  deed,  purely  private  and  relating,  to  hia 
own  affairs,  upon  which  it  is  manifest  he  was  under  some  little 
difficulty  at  the  time,  having  bonrowed  money  from  Sparrow^ 
and  was  likely  to  contract  other  debts,  for  the  purpose  of  dis- 
charging which  he  was  to  reduce  his  income  to  fourscore 
pounds  a-year,  makes  a  provisbn  for  his  debts ;  and  then  foU 
lows  a  conveyance  of  a  reversionary  interest  in  the  estate: 
but  it  is  dear  and  distinct  that  was  not  the  reversion  in  fee 
after   the  determination  of  the   estates  tail:   for,  whatever 
motives  he  might  have,  purely  voluntary,  upon  no  pecuniary 
conaderation,  he  did  not  mean  to  give  it  to  the  disappointmeirt 
of  his  own  issue  female  or  the  issue  female  of  his  brother.    la 
process  of  time  he  is  succeeded  by  his  son.    All  the  particular 
debts  of  that  tenant  for  life  were  satisfied.    A  bill  was  filed 
in  1753  by  a  daughter,  entided  to  a  considenble  charge,  to 
have  her  money  raised:  ^the  particular  trusts  had  been  exe- 
cuted, and  lands  purchased;  and  the  bill  prayed  generaOyj 
that  the  trustees  may  execute   the  trusts,    and,  the  trusts, 
executed,  convey  according  to  the  limitations  of  the  will  of  the 
first  George  Toilet.    The  only  persons  made  parties  to  that 
bin  were  die  two  grandsons,  each  entitled  by  the  effect  of  the 
will  to  estates  tail,  and  die  trustees,  all  the  parties  appearing 
to  be  necessary;  and  it  was  quite  obvious  there  was  no  dis- 
closure of  dib  private  deed  by  the  tenant  for  life,  and  no 
object  in  the  suit,  diat  could  lead  to  an.  inquiry  into  that.    I 
have  no  doubt,  the  decree  was  made  upQn  the  supposition, 
that  the  reversion  had  descended  to  George  Toilet.    Taking 
diat  for  granted,  die  decree  very  properly  takes  the  consent  of 
CkarlcM  Toilet,  the  next  remainder-man  in  taiL    That  decree 
was  executed,  or  it  was  not.    If  not,  the  Plaintiffs  have  no 
business  here  agwist  these  Defendants.    Being  executed,  ba 
the  bill  states  it  was,  by  die  order,  of  the  Court,  upon  the  igr 
norance,  not  the  mistake,  of  the  Court,  ignorance  is  not  misr 
take,)  but  upon  the  ignorance  of  all  the  parties,  diat  there 
exirted  any  such  deed  as  is  now  brought  forward,  die  convey- 
ance has  been  made ;  and  I  am  desired  at  diis  distance  of  time, 
forty-six  years,  fcy  a  party  stating  a  tide  under  that  voluntary 
conveyance,  to  do  what  ?    They  suppose  it  mistake.    I  am  to 

say. 
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say^  Lord  Hardwicke  committed  that  mistake.  Am  I  desired  to 
do  an  act  of  justice  ?  No :  but  an  act  of  the  grossest  injustice ; 
for  if  this  title  had  not  been  ordered  to  be  made  by  the  trus- 
teesy  and  the  fact  had  been  known,  and  the  trustees  had  stood 
out,  the  Toilets  had  at  all  times  the  power  to  put  an  end  to  that 
deed  by  a  common  recovery.  It  sometimes  happens  by  mis- 
takes in  conveyancing,  that  persons  get  a  legal  title,  which  it 
is  to  be  wished  had  not  been  the  case.  But  I  am  desired  to  do 
a  singular  thing.  It  goes  perfectly  according  to  the  justice  of 
the  case.  The  parties  living  many  years  afterwards,  and 
having  each  a  title  to  bar,  have  rested  upon  the  decree,  and 
not  done  the  act.  A  Court  of  Equity  would  be  a  nuisance,  if 
it  gave  so  little  effect  to  its  own  acts ;  and  if  that  decree 
against  all  justice  and  equity  should  be  reversed,  to  let  in  a 
volunteer  to  take  the  effect  of  a  legal  conveyance,  which,  if  it 
had  been  notified  and  produced,  it  is  impossible  any  one  would 
have  permitted  to  take  effect. 

I  am  clearly  of  opinion  therefore,  that  the  demurrer  ought 
to  be  allowed. 


CHASSAING  V.  PARSONAGE. 


[15] 

Rolls. 

1799. 

Upon  a  marri-  JOHN  THOMAS  by  his  will  gave  two  leasehold  houses 
age  with  a  and  all  the  residue  of  his  estate  and  effects  to  William 

ward  of  the  Stone  and  Antoine  Bernard  Francois  Chassaingy  upon  trust 
Court  under  (o  convert  the  same,  except  the  houses,  into  money,  and  to 
gross  circam*  pJa^e  the  residue  out  at  interest ;  and,  after  a  provision  for  the 
I  -  ^^^  maintenance  of  Ann  Clay  out  of  the  interest,  he  directed  the 
dement  of  the  ''^np'"^  ^  accumulate;  and  if  she  should  marry  before  the  age 
wife's  fortune  ^^  twenty-one  with  consent  of  the  trustees  he  directed  them 
giving  the  hus-  to  pay  to  her  three-fourths  of  such  residue  for  her  own  use, 
band  in  the  and  to  pay  the  remainder  to  her  within  one  month  after  her 
event  of  his  attaining  the  age  of  twenty-five,  for  her  own  use ;  and  if  she 
surviving  her    gjiouij  remain  single  until  the  age  of  twenty-one,  then  to  pay 

e  in    res  ,  ^^^  transfer  the  whole  of  the  said  residue  and  accumulation  to 
was  reiected  * 

and  the  Court  ^'^^  ^^^  '^^^  ^^"^  ^^^^ '  ^^^  '^  ^^  should  marry  under  twenty- 
refused  even  to  '^^^  without  such  consent,  then  within  one  month  after  such 
pay  out  of  the  marriage  to  raise  SOO/.  and  pay  the  same  to  Hbr,  and  to  stand 
accumulation  possessed 

his  debts,  chiefliy.  contracled  in  the  maintenance  of  his  wife  and  children. 
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possessed  of  500/.  farther  part  thereof,  upon  trust  to  pay  the         1700. 
interest  thereof  to  her  for  her  separate  use ;  and  after  h^r    riu assaino 
decease  for  her  children,  as  therem  mentioned.  v. 

By  a  decree  made  on  the  17th  of  May,  1791,  in  the  origi-  Parsonagb. 
sal  suit  instituted  against  the  trustees  the  usual  accounts  were 
directed  ;  and  under  that  decree  the  debts/  legacies,  &c.  were 
paid. 

Ann  C%iy  eloped  from  a  boarding  school  with  Chctssaingf 
who  was  employed  to  instruct  her.  They  went  to  France; 
where  they  cohabited :  but  they  were  not  married  till  she  had 
attained  the  age  of  twenty-one.  At  the  time  of  the  elopement 
another  woman  lived  with  Chassaing  as  his  wife. 

By  an  order  made  upon  the  22d  of  Julif,  1796,  an  inquiry 
was  directed  under  what  circumstances  Ann  Chassaing  left  the 
school ;  where  she  had  since  lived ;  at  whose  expence ;  at  what 
time  she  married,  and  with  whom ;  and  it  was  directed,  that 
the  Plaintiff  should  be  at  liberty  to  lay  before  the  Master  a 
proposal  for  a  settlement. 

The  Master  by  hb  report,  dated  the  25th  o{  March,  1797,         [  16  ] 

stated  the  circumstances  of  her  leaving  the  school,  and  the 

manner,  in  which  she  had  since  lived  with  Chassaing;  and  that 

it  appeared  by  a  certificate  under  the  seal  of  the  municipality 

of  Dunkirk,  that  a  ceremony  of  marriage  took  place  between 

them  upon  the  21st  o{June,  1794,  dX Dunkirk;  and  upon  the 

15th  oi  June,  1796,  a  marriage  ceremony  took  place  between 

them  in  England:  but  the  woman,  who  passed  for  the  wife  of 

the  Plaintiff",  being  living,  and  having  for  many  years  lived  with 

him  as  his  reputed  wife,  the  Master  stated,  that  it  appeared 

very  doubtful  to  him,  whether  the  marriage  with  the  Plaintiff 

Ann  Chassaing  was  valid.     He  also  stated,  that  the  Plaintiff 

Chassaing  had  declined  laying  any  proposal  for  a  settlement 

before  him. 

On  the  SOth  of  March,  1797,  it  was  ordered,  that  155/., 
cash  in  the  Bank,  should  be  paid  to  the  Plaintiff  ^n»  Chas- 
saing for  her  separate  use ;  directions  were  given  for  paying 
the  costs  of  the  parties ;  and  it  was  ordered,  that  the  Plaintiff 
Chcusaing  should  lay  a  proposal  before  the  Master. 

On  the  I2t)i  o{  December,  1797,  the  Master  certified,  that 
Chass€ung  had  not  laid  any  proposal  before  him,  though  sum- 
moned for  that  piu*pose.    A  farther  report  in  1798  stated,  that 
Vol.  V.  B  C/iassaing 
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1799.  Ckassaing  had  laid  a  state  of  facts  and  a  proposal  before  him ; 


^  setting  forth  the  funds ;  and  that  from  the  smnmer  of  1791  he 

^^  had  supported  his  wife  Ann  and  her  two  children  in  a  suitable 

Parsonage,  manner  and  at  a  considerable  expence;  and  the  only  part  of 

her  fortune,  which  had  ever  been  applied  for  that  purpose,  was 
200/.  and  the  sum  df  155/.  paid  to  her  out  of  the  cash  in  the 
Bank ;  that  499/.  14«.  4c/.  cash,  and  a  considerable  part  of  the 
Bank  Annuities,  had  been  produced  by  the  accumulation  of  her 
fortune  subsequent  to  1791 :  that  Chassaing  having  expended 
great  part  of  his  own  private  fortune  in  the  maintenance  and 
support  of  her  and  her  children,  and  having  also  contracted 
debts  for  that  purpose,  and  being  otherwise  indebted  to  sundry 
persons,  whose  demands  he  had  not  abiUty  to  discharge,  except 
by  means  of  the  trust  funds  in  this  cause,  it  was  therefore  pro- 
posed by  him  and  his  wife  as  for  the  benefit  of  themselves  and 
their  children,  that  in  making  the  settlement  after  proposed  a 
sufficient  part  of  the  trust  funds  be  appropriated  for  the  dis- 
charge of  all  his  debts;  and  afler  the  payment  thereof  he  pro- 
[  ♦n  ]  posed,  ♦that  the  residue  be  vested  in  trustees,  upon  trust  to 
receive  the  dividends  and  annual  proceeds,  as  they  should 
become  due ;  and  from  time  to  time  during  the  life  of  Ann 
Ckassaing  to  pay,  apply  and  dispose  of,  the  same  to  such 
person  and  persons,  and  for  such  intents  and  purposes,  as  she 
by  any  writing  or  writings,  signed  with  her  own  hand,  should, 
whether  covert  or  sole,  and  notwithstanding  her  coverture 
(but  so   as  the   same  was  not  by  way  of  anticipation  (11),) 

direct 
(11)  A  claase  of  tbis  natare  admitting  that  doctrine  in  the 
has  been  introduced  into  these  extent^  to  which  it  has  beea 
settlements  in  consequence  of  pushed  by  some  late  eases,  was 
the  decision  in  Pylnu  v.  Smiih^  questioned  by  the  Master  of  the 
ante,  Vol.  I,  189.  3  Bro.  C.  C.  Rolls  in  Hyde  v.  Price,  and  by 
340 ;  where,  tbough  the  trust  the  Lord  Chancellor  in  Whistler 
was  to  pay  the  renU  and  proBts  v.  Newman,  ante.  Vol.  Ill,  473*. 
according  to  appointment  from  lY,  120;  and  the  principles, 
time  to  time,  a  general  sweep-  upon  which  those  doubts  rest» 
ing  appointment  was  established,  received  a  strong  confirmation  in 
upon  tbe  ground,  that  a  married  the  judgment,  pronounced  in  the 
woman  is  to  be  considered  as  a  Exchequer  Cbamber  by  Lord 
fhne  sole  with  respect  to  her  se-  Eldon  upon  a  very  able  review 
parate  estate.    The  propriety  of    of  the  subject,  in  Beard  v.  Webb^ 

2  Bos. 
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direct  or  appoint;  and  in  de&ult  of  such  direction  or  appoint-  1709. 

ment,  and  in  the  mean  time  and  until  such  direcdon,  to  pay     ^   ""^^^^ 
the  same  mto  the  proper  hands  of  Ann  Cnassoing,  and  for  i^^ 

her  own  separate  and  peculiar  use  and  benefit ;  and  after  her  Parsonaob. 
decease  out  of  the  said  trust  funds  to  raise  and  pay  any  sum 
not  exceeding  500/.  to  such  person  or  persons,  upon  such 
trust,  and  for  such  intents  and  purposes,  as  she  by  her 'last 
win,  or  any  writing  purporting  to  be  or  in  the  nature  of  a  will^ 
with  two  witnesses,  should,  whether  covert  or  sole  and  not- 
withstanding her  coverture,  appoint ;  and  after  her  decease, 
in  case  her  said  husband  should  survive  her,  to  pay  the  in- 
terest, dividends,  and  annual  proceeds  of  so  much  of  the 
funds  as  remamed  to  him  for  life  ;  and  after  the  decease  of  the 
survivor  to  assign,  transfer,  and  pay,  the  remaining  funds, 
and  the  dividends,  &c.  to  and  among  all  the  children  of  Atm 


2  Bm.  Sf  PuL  93,  reversing  the 
jodgment  of  the  Court  of  KiDg'» 
Bench  against  ^fime  covert^  sole 
trader  by  the  costom  of  London, 
The  law  was  Onally  settled  by 
the  decision  upon    the  opinion 
of  all  the  Judges    in  Marshall 
V.  Ruiion,  8  Term  Rep.  B.  R. 
545,    against  the  capacity  of  a 
married  woman ,  though  living 
apart   from  her  husband,    and 
having  a  separate  maintenance 
secured    by  deed,    to   contract 
debts  and  be  sued  as  tLJhne  sole. 
Post,  Vol  XI,  529,  680.     Car- 
Hsle  V.  Siarr,  9  Prt.  161.  The  fol- 
lowing cases  in  this  Work,  Fei- 
Hplaee  v.  Gorges,  Pyhus  v.  Smiik, 
UlUa  w.  Airey,  Vol.  I,  46,  189, 
277.     MUmes  v.  Busk,  II,  488. 
^erUmg    v.  Roekfort,    Ckesslyn 
w.  Smiih,  VIII,  164,  183.     Rich 
▼.  Cockell,  Jones  v.  Harris,  Wag- 
si^v.SmdihJX,  369,486,  520. 
Paries  v.fFUle,  XI,  209.  WUts 

B2 


Chiissaing, 
v.  Dawkins,  XII,  501.  Sturgis  v. 
Corp,  XIII,  190.  Essex  v.  Atkins, 

XIV,  342.     Heatley  v.  Thomas, 

XV,  596.     Dalbiac  v.  DaWiac, 

XVI,  116.     BuUpin  v.  Clarke, 

XVII,  365.  XVIII,  434.  Gul- 
Ian  V.  Trimbeg,  2  Jac.  ^  Walk. 
457.  Stuari  v.  VUcount  Kirk- 
wall, 3  Madd.  387.  1  Turn.  100, 
establish  the  right  of  a  married 
woman  in  equity  to  deal  with 
her  separate  property,  as  Si/hne 
sole,  in  opposition  to  Whistler  v. 
Newman  and  ilforef  v.  Huish, 
post,  692 ;  but  she  cannot  during 
coverture  affect  property  settled 
upon  her,  surviving  her  husband, 
absolutely ;  post,  Richards  v. 
Chambers,  Vol.  X,  580.  Zee  v. 
Muggeridge,  iVes.  Sf  Bea.  118. 
Pichard  v.  Roberts,  3  Madd. 
384.  Stamper  V.  Barker,  5  Madd. 
157.  Acton  V.  WhUe,  1  Sim.  Sf 
Stu.  429. 
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1709#         Chauaing,  lawfully  to  be  begotten^  in  such  shares^  at  such 

Chassaimg    *^  ^'  respective  ages^  days,  or  times,   and  subject  to  such 

V.  provisoes,    conditions,   and  limitations  over,  (such  limitations 

Parsonagb.  oyer  being  for  the  benefit  of  some  or  one  of  such  children)  and 

in  such  manner,  as  she  by  deed  or  will,  &c.  should  appoint ; 
and>  in  default  of  appointment,  or  as  to  so  much,  concerning 
which  there  should  be  no  appointment,  to  and  among  all  and 
[  •  18  ]  every  her  child  and  children  equally,  to  be  ♦vested  in  the  sons 
at  the  age  of  twenty-one,  in  the  daughters  at  that  age  or 
marriage,  with  benefit  of  survivorship ;  and  if  all  should  die, 
before  he,  she,  or  they,  should  be  entitled  'to  any  vested  in- 
terest, upon  trust  after  the  decease  of  Chassaing,  in  case  he 
should  die  in  the  Ufe  of  his  said  wife,  to  transfer  the  remain- 
ing funds  to  her  or  her  assigns,  for  her  own  proper  use  and 
benefit ;  but  in  case  she  should  die  in  his  life,  and  there  should 
be  a  default  of  issue  as  aforesaid,  then  from  and  after  the 
determination  of  his  life  estate  therein  to  transfer  so  much  as 
should  remain  according  to  her  appointment  by  will,  &c. ;  and 
in  default  of  appointment  and  as  to  so  much,  whereof  there 
should  be  no  appointment,  to  her  executors,  &c.  as  her  per- 
sonal estate  ;  with  the  usual  provisions  for  the  maintenance  and 
advancement  of  the  children  with  the  consent  of  her,  or  of 
him  surviving  her,  and  for  changing  the  securities ;  and  that 
the  husband  and  wife  and  the  trustees  might  revoke  the  uses 
and  declare  new  uses. 

The  Report  farther  stated,  that  the  debts  of  Chassaing  pro- 
posed to  be  paid  out  of  the  fortune  of  his  wife  amounted  to 
1572A  14«.  Gd.\  which  would  exhaust  so  great  a  part  of  her 
fortune,  that  the  Master  had  not  thought  fit  to  approve  the 
proposal ;  and  that  in  cases,  where  the  husband  has  no  fortune 
to  settle,  the  Court  has  thought  it  right  to  narrow  the  husband's 
interest  to  one  half  of  the  produce  of  her  fortune,  in  case  he 
survives  her,  and  there  are  children  (12):  but  this  proposes 
to  give  him  the  whole  income  in  such  a  case.  But  besides  that 
special  objection,  the  Master  apprehending,  that  the  principal 

object 
(12)  Stevens  v.  Savage,  ante,  capacity  of  making  a  provision 
Vol.  I,  154,  and  the  note,  155.  for  a  second  marriage.  IVinofi 
In  settlements  nnder  sach  cir-  ▼•  Jame$,  ante.  Vol.  IV,  380. 
ciimstances  the  Coart  also  takes  WelU  v.  Price,  post,  398,  and 
care  to  secure  to  the  wife  tlie    the  note. 
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object  of  the  Court  in  such  oases  is  to  take  care  of  the  interests  1709. 


of  the  wife  and  children,  and  not  to  give  the  husband  who    ^    ^^^"^^ 
had  married  her  under  circumstances  immoral  or  dishonesty  or  ^^ 

which  the  Court  could  not  approve,  advantages,  which  in  the   Parsonaob* 
usual  course  of  business  upon  a  fair  and  open  treaty  of  mar- 
riage ibe  Court  would  not  give,  upon  that  general  principle  as 
well  as  upon  the'  particulars  of  the  proposal  thought  fit  to 
disallow  it. 

Upon  thb  Report  a  petition  was  presented  by  Chassaing 
and  his  wife ;  stating  the  amount  of  the  funds,  consisting  of 
6^5/.  &.  4d,  3  per  cenU  Consolidated  Bank  Annuities,  1600/. 
Reduced  Annuities,  and  616/.  2$A\d.  c^sh ;  and  in  regard  that 
the  petitioner  *  Chassaing  has  been  at  considerable  expence,  £  *19  ] 
exhausted  his  own  private  fortune,  and  contracted  great  part 
of  his  present  embarrassments,  .in  supporting  his  wife  and 
children  for  several  years,  during  which  her  fortune  has  been 
suffered  to  accumulate,  and  the  accumulation  composes  more 
than  is  requisite  for  the  payment  of  his  debt,  and  his  creditors 
have  been  kept  out  of  their  claims  so  long  upon  the  idea,  diat 
the  same  had  been  provided  for  out  of  these  trust  funds,  which 
have  been  assigned  by  both  petitioners  for  the  purpose,  that  it 
cannot  be  expected  they  will  shew  him  any  farther  indulgence, 
and  as  he  has  neither  the  present  means  nor  a  prospect  of 
having  means  of  satisfying  such  debts  except  out  of  her  fortune 
and  his  being  sued  and  imprisoned  will  not  only  be  injurious  to 
the  credit  and  interest,  but  destructive  of  the  happiness  and 
comfort  of  her  and  her  children ;  and  as  she  has  for  several 
years  had  experience  of  his  good  conduct  and  affectionate 
attachment,  and  is  particularly  desirous,  that  a  sufficient  part 
should  be  appropriated  for  his  debts,  the  petition  therefore 
prayed  accordingly. 

The  Master  of  the  Rolls,  when  the  petition  was  opened, 
said,  he  ought  not  to  forget  what  Lord  Thurlow  did  upon  the 
petition  mlAke  v.  Beres/ord {13);  though  he  thought  it  a 
harsh  thing  in  that  case :  but  this  was  much  worse* 

Mr.  Graham,  Mr.  Richards,  and  Mr.  Hart,  in  support 
of  the  Petition. 
There  are  many  circumstances  distinguishing  this  case  from 

that* 
(13)  ^ntc,  Vol  III,  60(1. 


Chassaino 
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1799.         that.     There  the  Court  was  circumscribing  the  power  of  the 
husband  for  the  benefit  of  the  wife  and  children.     They  had 
1,^  separated ;  and  had  different  interests.  What  was  to  be  given 

Parsonage,  was  to  go  immediately  from  the  wife  to  creditors  of  the  hus- 
band. In  this  case  ahnost  all  the  debts  were  incurred  in  ne- 
cessary  expences  for  the  maintenance  of  the  wife  and  duldien. 
The  order^  if  unfavourable  to  the  petition,  will  recoil  upon 
them.  His  imprisonment  will  not  relieve  his  family.  He  has 
been  for  many  years  incurring  meritorious  debts,  to  maintain 
his  wife  in  the  situation,  in  which  he  found  her.  In  the  com- 
mon case  of  elopement  with  a  ward  of  the  Court,  the  interest 
of  the  fortune  for  the  maintenance  of  the  husband  and  wife 
is  scarcely  ever  refused.  Mr.  and  Mrs.  Beresford  were  sepa- 
rated :  they  did  not  agree ;  and  there  was  no  prospect  of  their 
[  •SO  ]  living  together.  The  parties  propose  to  ♦live  together;  and 
have  lived  with  great  tenderness.  By  refusing  this  application 
the  Court  ¥rill  throw  him  into  a  situation,  in  which  the  criminal 
law  of  the  country  would  not  place  him.  He  has  exhausted 
all  his  own  property  in  the  maintenance  of  his  family,  and  only 
desires  to  be  put  in  a  way  to  support  them  by  his  industry. 
He  has  made  atonement  for  his  conduct,  as  far  as  he  can. 
All  he  asks  is  to  the  amount  of  1700/. ;  and  the  accumulation 
IS  above  2000/. 

Master  of  the  Rolls. 
I  ¥rill  read  over  all  the  proceedings ;  and  look  again  into 
Like  V.  Beresford^     The  only  question  is,  whether  any  part  of 
these  debts  shall  be  paid.     I  shall  certainly  take  care,  that  the 
husband  shall  have  no  part  of  it. 


Master  of  tfie  Rolls. 
Nov,  I4th.  I  have  read  all  the  papers ;  and  it  is  impossible  for  me  to 

entertain  a  petition,  praying,  as  this  does,  that  the  debts  of 
this  man  shall  be  paid ;  in  that  way  giving  him  completely  the 
fruits  of  his  very  improper  conduct ;  and  I  cannot  by  any  means 
authorize  in  any  degree  such  a  proposal  as  he  has  thought  fit 
to  make.  The  utmost,  that  he  could  obtain  (and  I  doubt, 
whether  I  could  go  so  far)  would  be,  tliat  the  settlement  should 
be  to  her  separate  use  for  life,  and  after  her  death  to  her 

children. 
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duUien,  widi  a  power  to  her  to  give  him  a  part  during  his  1789» 

life.    But  as  to  paying  his  debts,  incurred  under  these  cir-     cha^sa  ir 

cumstanoes,  after  having  carried  her  away,  one  of  his  scholars,  ^, 

and  living  widi  her  in  such  a  way,  that  his  marriage  with  her  Parsoitacb, 

would  not  have  been  near  so  great  an  offence,  the  attempt  is 

in  my  opinion  an  insult  to  the  Court.     At  present  I  shall  only 

refer  it  back  to  the  Master  to  receive  other  proposals ;  for  these 

are  such  as  I  shall  by  no  means  accede  to.    I  wish  the  parties 

would  take  theLard  Chancellor's  opinion. 


[21  ] 
PULLEN  V.  SMITH.  1799. 

Nw.  20ih. 
TOO  WLAND  FULLER  by  his  will  gave  to  his  niece  Ann,    Admission  of 

wife  of  Edward  PuUen,  an  annuity  or  yearly  sum  of  30/.  assets  prevents 
for  the  term   of  her  natural  life,  to  be  paid  by  equal  half  ^«  necessity 
yearly  payments,    for  her  sole  and  separate  use,    free  from  ^^  sottmg  fortn 
the  debts,  control,  and  engagements  of  any  husband  she  then     ah    '    * 
had  or  might  hereafter  have ;  and  he  directed  his  trustees  and  ^^^  there  is 
executors  by  and  out  of  his  personal  estate  to  purchase  so  standing  in  the 
much  stock  in  the  3  per  cent.  Consolidated  Bank  Annuities  names  of  the 
as  would  produce  an  annual  sum  sufficient  to  answer  and  pay  executors  upon 
the  said  annuity,  and  to  cause  the  same  to  be  transferred  into  *^®  trusts  of 
their  own  names  for  that  purpose  ;  and  after  the  decease  of    ,    ^      *  ®®'*" 
the  sud  annuitant  he  gave  the  principal  sum,  which  should  .      , 
have  been  laid  out  for  securing  such  annuity,  to  the  eldest  son  ^^^     ^^^  ^£_ 
of  such  annuitant,  and,  if  there  should  not  be  a  son,  to  the  fering  an  ap- 
daughter  or  daughters  in  equal  shares,  if  more  than  one ;  and  propriation, 
he  directed  the  interest  to  be  applied  for  maintenance.  was  held  soffi- 

The    testator    then,   after    specifically  devising  a  freehold  ^'*°*  ^  entitle 
estate,  gave  and  devised  to  Charles  Smith  and  two  other  per-        *^  "n     »  * 
sons  and  their  heirs  all  his  messuages,  lands,  &c.  at  Heron  HiU 
in  Kent  J  and  all  other  his  real  estates  whatsoever  and  where-  ^^^  ^^^  p^^ . 
soever,  to  hold  to  them  and  their  heirs,  upon  trust  to  sell ;  pose ;  and  by 
and  he  declared  his  will,  that  the  net  money  to  arise  by  sale  consent   the 
of  his  real  estates  should  be  considered  as  part  of  his  personal  order  was 

estate ;  and  he  appointed  the  trustees  his  executors.  made,  as  upon 

admission    of 

assets  sufficient  to  satisfy  the  Plaintiff's  demand,  to  transfer,  &c. 
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PULLBN 

Smith. 


[22} 


After  the  death  of  the  testator  the  bill  was  filed  on  behalf 
of  the  only  child  of  Ann  PuUen,  an  infant,  against  the  trustees 
*and  the  parents  of  the  Plaintiff,  praying  in  the  usual  manner, 
that  the  trustees  might  either  admit  assets  sufficient  to  pur- 
chase so  much  stock  as  would  produce  an  annual  income  suffi- 
cient to  answer  the  annuity,  or  that  an  account  might  be  taken 
of  the  testator's  personal  estate,  debts,  &c. ;  and,  if  necessary 
an  account  of  the  rents  and  profits  of  his  real  estate 
received  by  the  said  Defendants ;  and  that  the  will  might  be 
established ;  and  the  estate  sold,  with  the  necessary  conse- 
quential directions. 

The  executors  by  their  answer  stated,  that  there  is  now 
standing  in  their  names  upon  the  trusts  of  the  will  a  very  con- 
siderable sum  in  the  3  per  cent.  Consolidated  Bank  Annuities ; 
and  the  whole  dividends  and  interest  arising  therefrom  have 
always  since  the  decease  of  the  testator  been  half  yearly  paid 
and  divided  to  and  among  the  several  persons  entitled  thereto 
under  the  said  will  with  regularity,  and,  as  the  Defendants  be- 
lieve to  the  satisfaction  of  Ann  PuUen  and  her  husband ;  who 
have  never  requested  any  separate  appropriation  for  such  an- 
nuity; but  nevertheless  the  Defendants  hereby  consent  to 
transfer  1000/.  3  per  cents.,  part  of  the  said  stock  as  a  specific 
appropriation  to  secure  such  annuity  and  the  legacy  to  the 
Plamtiff. 

To  this  answer  several  exceptions  were  taken  for  not  setting 
forth  the  accounts  and  answering  particularly  the  several 
interrogatories.  The  answer  was  reported  insufficient  in  the 
whole  of  the  exceptions ;  and  an  exception  was  taken  to  the 
Report. 


Mr.  Alexander,  in  support  of  the  exception  to  the 
Master  s  Report. 
The  whole  of  this  bill  is  turned  into  exceptions.  As  to  the 
foundation  of  them,  it  has  always  been  understood,  that  the 
admission  of  assets  makes  it  unnecessary  for  the  executor  to 
set  out  these  accounts;  and  this  bill  so  understood  it;  for 
the  prayer  is  in  the  alternative.  The  answer  consents  to  a 
specific  appropriation  to  secure  tlie  annuity  and  legacy  out  of 
this  fund ;  and  they  might  have  moved  the  next  day  upon 
that,  as  an  admission. 
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Mr,  W.  Agar,  for  the  Report 
When  the  Defendants  offer  to  set  apart  a  particular  portion 
of  the  fiindy  it  is  very  material,  that  the  Plaintiff"  lihould  have 
that  set  apart  free  from  the  trusts  of  the  will.  It  is  not 
enough  to  appropriate  a  part  of  the  property  appearing  upon 
the  records  of  the  Court  to  be  liable  to' the  debts.  The  in* 
variable  practice  of  the  Court  is,  that  the  party  shall  admit 
assets,  or  set  forth  the  account;  and  in  this  case  it  is  very 
material  that  that  practice  should  be  adhered  to.  The  real 
estate  is  made  subject  to  the  debts ;  and  the  executors  are  in 
trade. 
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Lard  Chancellor. 
Does  not  your  argument  go  to  this ;  that  executors  cannot 
pa;  a  legacy  without  taking  an  account  of  the  debts  ? 


[23] 


For  the  Plamriff: 
If  the  Defendants  had  offered  to  sell  part  and  pay  us^  that 
would  have  been  different.   If  they  pay  any  part  of  money  out 
of  their  hands^  it  is  not  charged  with  the  trusts. 


Lard  Chancellor. 
You  are  anticipating  what  will  be  the  wording  of  the  order, 
when  you  move,  diat  they  may  pay  in  the  money.  Suppose 
the  order  to  run  thus ;  that  the  executors,  admitting  assets 
m  their  hands  sufficient  to  satisfy  the  Plaintiff^'s  demand,  shall 
transfer:  will  not  that  be  sufficient?  The  Defendants  would 
not  object  to  that,  if,  instead  of  taking  exceptions  the  Plaintiff* 
had  only  made  the  motion,  guarding  it  so. 


The  exceptions  were  over-ruled;  and,  the  Counsel  for  the 
Defendants  consenting,  an  order  was  made,  as  upon  a  motion, 
that  the  executors,  admitting  assets  sufficient  for  payment  of 
the  annuity  and  legacy,  may  transfer  1000/.  3  per  cent.  Con- 
solidated Bank  Annuities  into  the  name  of  the  Accountani 
General  to  that  account. 
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The  case  made  by  the  bill  and  the  affidavit  of  the  Plaintiff 
¥as,  that  the  Post  Master  General  in  1794,  requiring  a  very 
fxtensiTc  and  minute  survey  of  the  different  Roads  in  Greqt 
BrUatMy  the  surveyor  and  superintendant  of  the  n^iil  coaches 
engaged  the  Plaintiff  for   that  purpose:    who  undertook  it 
frithout  any  profit  or  satisfaction,  ej^cept  a  licence  to  use  the 
survey  for  the  purpose  of  publishing  a  more  correct  book  of 
roads  than   any  extant.     The  Post  Master  General  granted 
the  Plaintiff  every  assistance ;  apd  he  sent  circular  letters  to 
all  the  Post  Masters  in  the  kingdom  for  their  corrections  and 
remarks  ;  in  order  that  the  best  road  might  be  described,  and 
a  correct  account  given  of  those  inns,  which  furnished  post 
horses,  &c.     In  1798  the  Plaintiff  having  completed  a  very 
extensive   and  minute  survey  of  all   the  great  roads,   both 
direct  and  cross,  throughout  England  and  WeUes^  with  other 
particulars   and  heads  of  information,  published    a  book  of 
roads    entitled  '*  Cary^s  New  Itinerary ;  or  an  accurate  DeU- 
**  neation  of  the  great  Roads,  both  direct  and  cross,  througl| 
*'  Emgland  and  Wales^  with  many  of  the  principal  Roads  in 
"  Scotland \*  which  was  duly  entered  at  Stationers'  Hall* 

The  bill  charged,  that  the  work  of  the  Defendant  was  not 
an  original  work,  but  either  in  the  whole  or  part  9  copy  of  the 
Plaintiff^s  work. 

In  opposition  to  the  motion  an  affidavit  of  Francis  Newbert/i 
the  proprietor  of  Patterson's  Road  Book,  was  produced;  stating, 
that  the  work  of  the  Plaintiff  contains  the  whole  or  very  nearly 
the  whole  of  the  said  original  work,  pubUshed  by  the  deponent, 
with  some  additions  and  improvements  by  the  PUiintiff ;  but 
the  general  plan  or  design  of  the  Plaintiff's  work  is  not  new  or 
original,  but  is  the  same  as  the  said  original  work  published  by 
the  deponent;  and  the  additions  or  improvements  by  the  Plain- 
tiff form  but  a  very  small  part  of  the  work ;  the  remainder 
being  copied  in  some  instances  page  for  page  from  the  de- 
ponent s  said  book.  The  Plaintiff's  publication  was  within 
twenty-eight  years  from  the  first  pubUcation  of  the  deponent's 
said  original  work* 


1799. 


Gary 
Fadbn. 


[«5] 


The  Solicitor  General  and  Mr.  Richards^  in  support  of 
the  motion. 
In  Canum  v.  Bowles  (15)  both  Lord  ThtrUno  and  Lord 

Kenyon 
(15)  2  Bro.  a  C.  80. 
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1799.  Kenyan  thought  a  road-book  entitled  to  the  protection  of  the 

^y^y         law.     Lord  Kenyan  granted  an  injunction  as  to  so  much  as 
V.  appeared  to  be  a  copy.     Lord  Thnrlow  upon  a  subsequent 

Fa  DEN.  occasion  reversed  that  order;  and  dissolved  the  injunction 
generally ;  thinking  the  second  work^  though  containing  the 
same  matter,  ori^al  in  itself.  The  Defendants  have  literally 
copied  the  Plaintiff's  improvements;  and  complain  only,  that 
the  Plaintiff's  edition  resembles  Patterson's  original  work. 
That  must  be  the  case  from  the  nature  of  the  work.  The 
Plaintiff  has  sworn,  that  his  book  has  been  formed  in  a  very 
great  part  of  it  from  actual  admeasurement.  It  is  not  there- 
fore a  copy  of  any  other  book,  but  is  original  within  the  intent 
of  Lord  Thurloto's  language.  The  Plaintiff  has  introduced  a 
new  method,  and  a  great  deal  of  new  matter ;  whence  he  has  a 
right  to  acquire  copyright.  The  Defendants  do  not  affect  to 
say,  their  work  is  original :  in  many  instances  they  have  fol- 
lowed the  very  errors.  Independent  of  the  copyright  arising 
from  actual  admeasurement  the  Plaintiff  by  his  correspondence 
with  the  Post  Masters  has  been  enabled  to  publish  a  work 
wholly  distinct  from  Pattersons. 
[  86  ]  The  next  question  is,  whether  the  Court  will  direct  an  in- 

quiry. That  is  not  necessary.  It  would  have  been  proper,  if 
the  Defendants  had  put  iii  issue,  that  their  work  is  not  a  copy 
from  the  Plaintiff's :  but  he  does  not  put  that  in  issue.  He 
does  not  deny,  that  in  all  the  additional  matter  it  is  a  copy. 

The  Attorney  General,  for  the  Defendants. 
The  whole  plan  of  the  work  is  Pattersons.     The  Plain- 
tiff having  pirated  that  work  brings  forward  this  complaint. 
There  is  no  merit  of  invention,  except  in  the  plan. 

Lord  Chancellor. 
Upon  my  inspection  they  are  very  different  works.  Patter- 
son's is  the  original  work.  Corrections,  improvements,  and 
alterations,  have  been  made  upon  that  from  time  to  time.  The 
Plaintiff  has  taken  a  different  line ;  having  had  a  survey  made 
for  the  purpose;  to  which  he  is  very  well  entitled.  He  has 
made  a  very  good  map ;  with  which  it  is  very  pleasant  to 
travel.  I  think  it  is  fair,  they  should  try  their  weight  with  the 
public.  What  right  had  the  Plaintiff  to  the  origmal  work  ?    If 

I  was 
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I  was  to  do  strict  justice,  I  should  order  the  Defendants  to 
take  out  of  their  book  all  they  have  taken  from  the  Plaintifijf 
and  reciprocally  the  Plaintiff  to  take  out  of  his  all  he  has 
taken  firom  Patterson*  I  think,  the  Plaintiff  may  be  contented, 
ifaat  a  bill  is  not  filed  against  him. 


1799. 


Gary 

V, 

Fadbn. 


No  order  was  made  ( 16). 

(Id)  Cory  V.  Longman^  1  East^ 
Sia.  Scmtkeyv.  Sherwood^  ^Mer. 
43&  Post,  Hogg  t.  Kirhy,  Vol. 
Vni,2t5.  Matthewumy. Stock'- 
d^le^  XII,  270.  Longman  v. 
WhuAater,  XVI,  269.  WiU 
itsT.iliibni,  XVII,  422.  Ibid. 
342.  PlaH  T.  Button,  XIX, 
447.  dtwp.  303,  copyright  in 
■msic.  Wyatt  v.  Barnard,  3Fef. 
4*    Bta.  11.       WhUtingham    v. 


Wookr,  2  Swans.  428.  Barfield 
V.  Nicholson,  2  Sim^  8f  Stu.  1. 
Rundell  v.  Murray,  I  Jac.  311. 
The  cases  of  piracy  tiuder  co- 
lour of  abridgment,  Butterworth 
y.  Rohimon^  post,  709,  and  the 
note.  Canham  v.  Jonei,  2  Fes. 
4r  Bea.  218,  a  claim  of  exclu- 
sive property  npon  a  similar 
priociple. 


[27] 

1799. 

Nov.  1th,  Qthf 

llth,  I2th, 

W^HARTON  V.  MAY.  15M.18/A,22d, 

^6th. 
^T^HIS  bill  was  filed  under  the  following  circumstances :  bn  the ' 

In  1788  John  Wharton,  Esq.  being  just  of  age,   was  ground  of 

possessed  of  a  considerable  estate,  and  entitled  to  considerable  f'^^d  a  general 

rerersionary  interests  expectant  upon  the  death  of  his  mother  •^^^^'^^^  ^"^ 

'Sirs,  Hatt  Stevenson,  and  of  his  aunt.  Mrs.  Frances  Farquhar-  ^,  ' .  . 

'  /       .     the  secnnties 

son;  who  was  of  the  age  of  seventy-two,  very  mnrm,  and  not  m  ^^  gtand  only 
capacity  to  dispose  of  her  property;  he  had  also  very  great  {q^  the  ba- 
expectations  from  hb  great  aunt  Mrs.  Margaret  Wharton,  then  lance ;  though 
ninety  years  of  age.     From  the  year  1788  down  to  1794  he  the  vouchers 
had  considerable  money  negociations  with  Joshua  Mendez  Da  "•^  htcn  de- 
Costa ;  in  the  course  of  which   he  executed  several  securi-  ^^^^y^      y  8®" 
ties  to  Da  Costa  and  Isaac  Bemal     Mr.  Wharton  was  first  °!!^/^J*"*' 
introduced  to  Da  Costa  by  Edward  May,  a  barrister ;  who,  ^^Jjj^  ^^^^^^ 
beuig  asked  by  Wharton  for  a  person  to  discount  a  bill  of  ^p^Q  terms  of 
]Q0OL  upon  a  wine  merchant,   mentioned  Da  Costa  \   with  gross  inequali-' 

whom  ty, established; 
such  securities 
not  being  liable  to  impeaclioient  on  the  ground  of  usury. 
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1799.         whom  he  had  previously  had  money  transactions.     In  1794i 

jj^  **^'*'  May,  as  the  confidential  friend  of  Mr.  Wharton,  came  to  a 

1,^  settlement  with  Bemal  and  Da  Costa;  who  delivered   up 

May*         their  securities:  and  Mr.  Wharton  soon  afterwards  executed 

other  securities  to  May.     The  authority,  under  which  May 

acted  in  the  settlement  with  Bemal  and  Da  Costa,  was  the 

following  letter : 

"  Dear  May,  Nerofa  Hotel. 

**  I  will  be  much  obliged  to  you,  if  you  will  take  up  from 
^'  Bemal  and  Da  Costa  all  the  securities  they  hold  of  mine 
'^  according  to  the  plan  we  agreed  upon,  and  I  shall  give 
''you  other  securities  for  them — I  am  so  much  ashamed  of 
''  these  damnable  transactions,  that  after  having  cancelled  I 
''  shall  thank  you  to  burn  them,  that  no  vestige  may  remain — 
"  I  remain  very  sincerely  yours 
To  Edward  May,  Esq.  "  John  Wharton. 

Surry-Street,  Strand.  "  June  27th  1794." 

The  securities  obtained  firom  Mr.  Wharton  by  May  in  this 
transaction  were 

Ten  bonds,  dated  the  1st  of  July  1794,  from 

Mr.  Wharton  to  May  for  securing  2000/. 

[  •SS  ]  each;  one  •of  which  bonds  was  afterwards 

converted  into  two  bonds  for   1000/.  and 

1012/. of20,000 

One  bond  of  the  same  date  from  Wharton  to 

May -  4,140 

^•24,140 

One  bond  and  warrant  of  attorney,  dated  3d  November, 

1794,  from  Wharton  to  May  for  securing  6000/.  on  the  death 

of  Mrs.  Hall  Stevenson,  with  interest  at  3/.  10s.  per  cent,  in 

the  mean  time. 

One  bond  and  warrant  of  attorney,  dated  3d  November, 
1794,  from  Wharton  to  May  for  securing  6000/.  and  interest 
by  instalments  of  1000/.  per  annum. 

The  object  of  the  bill  filed  by  Mr.  Wharton,  was  to  impeach 
all  these  transactions,  as  the  result  of  a  fraudulent  combination 
of  the  Defendants  May,  Bemal,  and  Da  Costa,  to  impose 
upon  the  Plaintiff!  For  this  purpose  the  bill  prayed,  that 
it  may  be  declared,  that  the   securities,  given  and  executed 

by 
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bj  the  Plaintiff  to  tihe  Defendants  are  to  stand  as  securities  1^799. 

for  what  i.  reafly  due  from  the  Plaintiff  on  a  balance  of  aO     ^^^^K 
accounts ;  that  an  account  may  be  taken  of  all  monies  advanced  r. 

by  die  Defendants  Da  Costa,  Bemal,  and  May^  respectively  May. 

to  the  Plaintiff  or  on  his  accoimt;  an  account  of  all  monies 
received  by  Defendants  respectively  from  or  on  account  of 
the  Plaintiff;  and  that  the  balance  may  be  ascertained,  which 
the  Plamtiff  o£fers  to  pay :  and  an  injunction  to  restrain  the 
DefSendants  from  proceeding  at  law,  and  from  assigning  the 
securities. 

The  1»I1  was  twice  amended,  and  a  supplemental  bill  filed ; 
and  each  of  the  Defendants  put  in  six  answers.  The  con- 
sideration for  the  twelve  bonds  obtained  by  May  for  the  sum 
of  24,140/.  according  to  die  representation  in  Majf^  first 
answer  was 

^  Paid  or  secured  by  May  to  Bemal  on 
19,212/.  I2s.  lOd.)     taking  up  the  Plaintiff^'s  securities  to  that 

C     amount. 

/  Borrowed  by  May  principally  from  Bemal 
5,873/.  I4fs.   2d.<     for  the  use  and  at  the  request  of  the 

t     Plaintiff,  as  per  schedule. 

25,086/.   7s.    Od. 

The  schedule  to  May^s  answers  set  forth  an  account  current 
between  him  and  the  Plaintiff^  commencing  in  July,  1793;  in 
^  which  among  various  payments  by  May  on  account  of  the       [     ^  J 
Plaintiff  were  some  in  July  and  August  1793  to  Bemal  and 
Da  Costa. 

The  sum  of  19,212/.  12^.  lOcf.  consisted  of  the  following 
securities  of  the  Plaintiff's  and  interest  due  upon  them : 
A  bond  for 
Interest 
A  bond  for 
Interest 
A  bond  for 
Interest 
A  bond  for 
Interest 
A  note  for 
Interest 
A  note  for 
Interest 


£enio 

0 

0 

359 

3 

1 

1700 

0 

0 

90  11 

9 

3243 

0 

0 

159  14 

9 

1200 

0 

0 

16 

9 

6 

2630 

0 

0 

147 

2 

9 

2900 

0 

0 

26  11 

0 

^19,212  12  10 
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1709.  The  sum  of  67402.  was  the  balance  due  on  a  bond  of  the 

Wharton     Plaintiff's  ^r  9740Z.  dated  the  7th  of  June,  1792,  after  de- 
V.  ducting  SOOO/.y  which  according  to  BemaV^  latter  answers 

Mat*         formed  the  consideration  of  the  post  obit  bond  after  men- 
tioned on  the  life  of  Mrs.  Farquharson  for  6000/. 

The  sum  of  9740/L  accrued  due  to  Bemal  as  follows : 
By  agreement  in  October ,  1789,  for  a  post  obit  bond  for 
SOOO/.  in  consideration  of  1000/.  if  the  Plaintiff  should  sur- 
vive Mrs.  Wharton. 

By  agreement  22d  of  October y  1789,  upon  the  same  terms. 

1789.  Nov.  9th.    Post  o6f7  bond  by  Plaintiff  un- 

der the  above  agreements  ^4000    0    0 

1790.  Feb.  ^th.  A  similar  bond  in  consideration 

of  720/.        .  -  -  1440    0    0 

July  28th.  A  similar  bond  in  consideration 

of  500/.        -  .  -  1000    0    0 

Sept.  25th.  A  similar  bond  in  consideration 

of  1050/.     -  .  .  2100    0    0 

April  1st.  A  similar  bond  in  consideration 

of  COO/.       .  .  -  1200    0    0 


iD740    0    0 


[  30  ]  Mrs.  Wharton  died  on  the  8th  of  September y  1791,  in  the 

ninety-fifth  year  of  her  age.  She  was  bom  on  the  24th  of 
Aprily  1697.  On  the  7th  of  June,  1792,  the  Plaintiff  paid 
to  Bemal  all  interest  from  Mrs.  Wharton'^  death  to  that 
day;  and  executed  the  bond  for  9740/.  payable  in  twelve 
months. 

As  to  the  bond  for  1700/.  dated  the  7th  of  June,  1792,  the 
statement  by  the  answers  of  Bemal  and  Da  Costa  was,  that  it 
was  taken  by  Da  Costa  in  Bemal' s  name  for  a  debt,  which, 
*  Da  Costa  told  Bemal,  the  Plaintiff  owed  him,  but  he  thought 
it  best  to  take  it  in  BemaVs  name :  and  Da  Costa  informed 
Bemal,  that  he  had  delivered  up  four  of  Plaintiffs  promisory 
notes  to  him  as  the  consideration  for  it. 

The  bond  for  3243/.  dated  the  6th  of  July,  1793,  was  a 
post  obit  bond  for  payment  of  6486  on  the  death  of  General 
Lambton,  in  case  he  should  live  beyond  the  25th  of  March, 
1794,  and  the  Plaintiff  should  survive  him :  but  in  case  of  his 

death 


CASES  IN  CHANCERYi 


sa 


deatb  before  that  day  the  money  advanced  only  was  to  be 
returned  with  interest.  General  Lambtouy  who  was  of  a  very 
advanced  age,  died  upon  the  ^d  of  March,  1794;  conse- 
quently only  the  single  sum  became  due*  The  consideration 
for  this  bond  was  stated  to  be  a  not^  of  the  PlaintiflTs  for 
32ASI.  payable  to  Da  Costa  or  order,  and  for  which  Bemal 
swears  he  paid  Da  Costa  the  full  amount  in  cash,  notes,  or 
drafts  on  a  banker.  Da  Costa  was  partner  with  Bemal  for 
500L,  part  of  this  bond. 

The  bond  for  1200/.  dated  the  1st  of  April,  .1791,  was  also 
a  post  obit  bond  on  the  hfe  of  General  Lambton,  in  con- 
sideration of  6001.  of  which  400/.  was  Bemara  and  200/. 
DaCosta*s. 

The  note  for  2630/.  was  a  promisory  note  by  the  Plaintiff, 
dated  the  18th  May,  1793,  remitted  by  the  Plaintiff  to 
Da  Costa,  in  exchange  for  a  note  to  the  same  amount,  as 
stated  by  Da  Costa  in  his  letters,  but  which,  as  the  Plaintiff 
contends,  was  altered  by  Da  Costa  from  1630/.  to  2630/. 

The  note  of  the  Plaintiffs  for  2900/.  bore  date  the  25th 
of  April,  1794.  Bemal  by  his  answer  stated,  as  the  consider- 
ation, that  he  aUowed  the  full  amount  as  cash  in  account  with 
May,  as  per  schedule. 

The  two  bonds  for  6000/.  each,  dated  the  3d  o(  November, 
1794,  were  given  in  consideration  of  two  other  bonds  of  the 
Plaintiff,  which  May  assured  the  Plaintiff  he  had  discharged 
or  taken  up  {torn  Bemal;  one  dated  the  30th  of  May,  1793, 
for  6000/.  payable  at  the  death  of  Mrs.  HnUl  Stetenson,  ii| 
case  the  Plaintiff  should  survive  her ;  and  the  other,  dated  the 
ftb  of  July,  1793,  for  6000/.  payable  at  the  death  of  Mrs.  Far^ 
qukarsoM,  in  case  the  Plaintiff  should  survive  her.  The  con- 
sideration paid  by  May  to  Bemal  for  these  two  bonds  was 
stated  by  May  to  have  been  his  own  note  for  7500/.  with  an 
obfigation  to  secure  the  same  farther  by  his  bond  and  warrant 
of  attorney ;  which  be  afterwards  executed. 

The  consideration  received  by  the  Plaintiff  for  those  bonds, 
according  to  BemaV^  answer,  was,  as  to  the  bond  depending 
OD  the  life  of  Mrs.  Stevenson,  3000/.,  stated  to  have  been  paid 
hj  Da  Costa  ix)  the  Plaintiff;  and,' as  to  the  bond  depending 
OD  the  life  of  Mrs.  Farquharson,  3000/.,  written  off  by  Bemal 

the  7t]i  ^Jsme,  1793,  from  the  bond  for  9740/.  dated  the 

Vol.  V.  C  7th 


ITOa 


Whartok 

V. 

May^ 


[31] 
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7tih  of  June,  1792,  which  became  payable  on  the  7th  ofJune^ 
1793*.  Da  Costa  was  partner  with  Bemal  for  500/.  of  the  con^ 
sideration  for  the  last-mentioned  post  obit  bond*  Mrs.  Far^ 
quharson  died  in  February,  1797. 

The  debt  claimed  from  the  Plaintiff  by  Da  Costa  amounted 

to  7900^.  and  interest  from  the  10th  otJtdy,  1794;  for  which 

sum  the  Plaintiff  had  given  his  bond  of  that  date  to  Z>a  Costa  { 

payable  by  instalments,  and  May  gave  his  bond  and  warrant 

of  attorney  as  a  collateral  security.  Da  Costa  stated,  that  all 

accounts  between  him  and  the   Plaintiff  were  finally  settled 

upon  the  39th  oi April,  1794 ;  and  the  balance  of  that  account 

due  to  Da  Costa,  viz.  7227 L  was  the  consideration  of  a  bond 

for  6000/.  and  a  note  for  1228L,  taken  by  Da  Costa  from  the 

Plaintiff  on  the  1st  of  May  following ;  and  that  bond  and  note 

being  delivered  up  by  Da  Costa,  together  with  a  note  of  the 

Plaintiff's    for  600/.   in    the    hands    of  one  Parker,  which 

Da  Costa  undertook  to  pay,    formed  the  consideration   for 

that  bond  of  7900/.  i 

Bemal  by  his  answers  stated,  that  on  the  1st  of  July,  1794, 

the  Plaintiff  was  indebted  to  him  on  bonds  and  other  securities 

19,212L    He  admits,  he  never  paid  the  Plaintiff  personally 

any  sum    of  money  *  whatsoever,    but    always   through  the 

medium  of  Da  Costa  ;   and  swears  all  the  above  transactions 

passed  between  him  and  Da  Costa,  who  acted  as  agent  of  the 

Plaintiff  but  not  of  him  (JBernat);  that  he  settled  and  paid  aH 

the  money  to />aCo«/a  as  the  Plaintiffs  agent;  that  all  the 

bonds  and  securities  were  prepared  by  Da  Costa,  and  he  watf 

a  subscribing  witness  to  them  all.    Bemal  stated,  that  he  be* 

came  acquainted  with  May  in  January  or  February,    1791 1 

and  had  afterwards  very  considerable  money  transactions  with 

him ;  and  there  was  generally  a  very  considerable  balance  due 

from  May  to  him;  that  in  the  account  between  him  and  May 

were  several  promisory  notes  of  the  Plaintiff's ;  that  he  (Bemal) 

kept  a  regular  entry  of  his  accounts  with  May;  that  he  kept 

no  account  of  the  notes  of  the  Plaintiff's,  which  he  discounted 

for  Da  Costa;  that  on  the  1st  of  July,  1794,  May  owed  him 

(Bemal)  10,400/.  on  his  own  private  account. 

Da  Costa  by  his  answers  stated,  th^t  he  first  became  ao 
quaintedwith  the  Plaintiff  at  May's  house  in  1738  or  1789; 
that  the  Plaintiff  wanting  money,  and  Mat/  representing  4o  him 

(Pa 
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(Da  Casta)  ttie  Plaintiff's  large  etpectatians,  be  at  the  instanoci         1909: 
of  the  Plaintiff  and  May  at  tbat  time  and  various  times  after*     WHARTOff 
wards    had  very  considerable  money  negodadons  with    the  «. 

Plaintiff;  but  can  give  no  account  of  the  particulars :  but  the  Mat, 
time  were  finally  settled  on  the  £9th  of  AprU,  1794,  at  7227 L  ^ 
and  the  Plaintiff  then  either  took  away  or  destroyed  all  die 
Touchers ;  tbat  such  accounts  and  vouchers  having  been  deli- 
vered up  to  the  Plaintiff  or  destroyed  by  him  or  at  fais  reqiiesti 
he  (Da  Cosia)  cannot  set  forth  the  several  sums  of  money  or 
tibe  amonnt  thereof  received  by  him  from  or  on  account  of  the 
Plaintiff;  that  such  balance  of  7SS7Lj  together  with  the 
Plaintiff's  note  in  the  hands  of  Parker  formed  the  whole  con-> 
oderation  for  his  bond  for  790(ML ;  that  he  cannot  set  forth  any 
particnlarsy  either  as  to  the  persons^  to  whom,  or  the  times 
aad  places,  when  or  where,  and  the  persons,  in  whose  pre* 
senee,  the  several  consideration  monies  for  his  securities  were 
paid ;  that  in  the  course  of  such  money  negociations  with  the 
Plaintiff  he  (Da  Costa)  occasionally,  and  when  he  had  not 
aoney  of  his  own  for  the  purpose,  got  the  Plaintiff's  bills  dis* 
counted  by  Bemal;  and  that  in  all:  such  cases  he  alwajrs  gave 
m  remitted  to  the  Plaintiff  aU  the  money  he  so  received  from 
Bermalf  which  were  the  full  value  for  the  same,  but  he  cannot 
Kt  fourth  any  particulars,  all  the  vouchers  *  having  been  de«  [  *  S3  ] 
ilroyed  or  delivered  up  to  the  Plaintiff;  that  he  hath  not,  nor 
ever  bad  any  book  or  books,  wherein  any  accounts  or  entries 
tdatiDg  to  any  transactions  or  dealings  with  the  Plaintiff  are 
catered ;  that  he  cannot  set  forth  any  account  of  the  monies 
pid  by  him  and  Bemal  to  the  Plaintiff,  or  the  times  when, 
or  purpoees,  for  which,  or  occasions,  on  which,  the  same  were 
idvanoed,  or  of  the  monies  received  by  him  and  Bemal  of 
Plaintiff  or  on  his  account,-  except  as  before  stated.  He 
adbnitay  he  received  several  sums  of  money  from  or  on  account 
sf  the  Plaintiff  or  for  his  use,  and  for  insiuring  his  life,  but 
caaoot  act  forth  the  particulars  or  amount,  except  as  before 
stated ;  but  sueh  insuratice  was  nipon  the  life  of  the  Haintiff 
mm^f  not  against  that  of  Mrs.  Wharton.  He  admits,  he  did 
not  pay  any  money  for  such  insurance ;  but  at  die  Plaintiff's 
aofoes^  lest  it  should  make  his  affairs  too  much  known,  he  took 
te  risk  upon  himsel£  He  admits,  he  purchilsed  about  5000/« 
alock  for  Plaiutiff  to  enable  htm  to  vote  at  tile  India 

C  2  bouse : 


Wharton 
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ITW;  house :  lut  the  Plaintiff  not  having  the  money  forthcotning:; 
the  same  could  not  be  completed ;  and  Plaintiff  thereby  lost 
some  money :  but  to  what  amount  Defendant  does  not  recollect. 

Mat^  He  admits,  he  acted  as  agent  for  the  Plaintiff;  that  he  caused 
the  bonds  or  most  of  them  to  be  prepared,  and  attested  the 
execiitioti* 

-  May  by  his  answers  stated  himself  throughout  to  have  heen 
the  confidential  friend  of  the  Plaintiff:  he  admitted,  that  he 
introduced  Da  Costa  to  the  Plaintiff  as  a  money  broker  in 
1788;  and  that  there  had  been  previous  money  transactiona 
between  him  and  Da  Costa ;  that  he  knew  the  Plaintiffs  situa* 
tion  and  expectancies  ;  that  he  was  desirous  of  concealing  hit 
borrowing  money  from  his  relations ;  that  he  was  paying  exor* 
bitant  interest  for  money ;  •  and  he  {May)  recommended  him  to 
put  an  end  to  it*  He  admits,  that  all  the  securities  given  by 
the  Plaintiff  to  him  were  given  upon  the  faith,  that  he  had  ad« 
vanced  and  paid,  or  ^ven  security  for,  the  full  amount  thereoif 
and  upon  the  fidth  and  understanding,  that  he  had  used  hia 
best  endeavours  to  obtain  the  same  upon  terms  as  advantage^ 
ous  to  the  Plaintiff  as  he  could;  and  he  declares,  that  he  had 
not  in  the  slightest  manner  benefited  himself,  nor  had  ever 
intended  so  to  do ;  and  that  on  being  repaid  with  interest  the 

'  ~  ^  money  he  had  paid  for  the  Plaintiff,  he  was  ready  to  4cUver 
up  all  the  Plaintiff's  securities. 

[  34  ]  The  first  answer  of  May^  afler  disclaiming  any  particular 

knowledge  of  Bemal  and  Da  Costa^  and  stating  in  strong  ternifi 
hb  ignorance  of  their  dealings  with  the  Plaintiff,  previous  to 
June  1794,  states  the  manner,  in  which  he  first  became  ac* 
quainted  with,  and  interfered  in,  their  transactions  thus.  In 
or  about  June  1794,  one  Williams,  who  was  and  is  a  stranger 
to  him,  called  on  him  to  consult  him  in  his  professional  cha- 
racter respecting  certain  actions  for  usury  against  Da  Costa 
and  Bemal,  and  which  related  to  the  Plaintiff;  and  some  few 
days  aflcr  such  interview  with  Williams  the  Defendant  May 
being  then  confined  to  his  bed,  and  the  Plaintiff  calling  to  see 
him,  he  (May)  for  the  first  time  he  had  ever  held  any  con-* 
yersation  with  Plaintiff  or  any  other  person  or  persons,  except 
JVilliams  at  the  time  aforesaid,  on  any  transaction,  that  had 
passed  between  the  Plaintiff  and  Da  Costa  and  Bemal,  men* 
tiofied  to  the  Plaintiff  the  circumstances,  which  Williams  had 

stated 
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lilted  to  him ;  and  asked  the  Plaintifi;  if  it  was  possible^  her 
Iiad  been  so  very  thoughtless ;  and  from  motives  of  friendship, 
wishing  to  render  Plaintiff  all  the  assistance  in  his  power,  and 
with  a  view  of  extricating  him  from  the  embarrassment  he  was 
then  involved  in  respecting  said  transactions,  requested  Plain- 
tiff not  to  conceal  the  real  state  of  his  affairs  from  him^  when 
Plamdff  confessed  to  him,  that  the  most  part  of  what  he  had 
heard  was  true;  that  he  therenpon  recommended  to  Plsuntiff, 
if  possible,  to  settle  his  affiurs,  and  put  an  end  to  the  exor- 
bitmt  interest,  which  he  was  paying;  and  that  after  some  con* 
versatimi  Plaintiff  Tequested  him  to  interfere  in  such  traitsae* 
tioiis  on  his  behalf,  and  attempt  to  settle  the  same ;  to  which 
Jliiy  replied,  that  i£  he  found  upon  inquiry  the  information 
he  had  jrecrived  to  be  well  grounded,  he  would  immediately 
asnst  hinu 

Id  his  second  and  third  answers  he  repeats  this  accdunt; ' 
sdding,  that  fVilUams  informed  him,  he  had  in  his  possession 
SB  account  of  the  bills  and  notes  of  the  Plaintiff's,  on  which 
he  could  prove  usury  against  Da  Costa  and  Bemal^  and  which 
he  dien  produced  to  him*  He  stated,  that  the  Plaintiff  knew, 
WUliams  had  commenced,  the  actions ;  and  that  he  {May)  at 
first  thought.  Plaintiff  was  the  director  thereof,  until  Williams 
gare  him  a  copy  of  the  declaration  or  information  to  read ; 
when  perceiving  a  variety  of  other  transactions  between  Da 
Casia  and  othier  persons,  he  was  then  satisfied.  Plaintiff  was 
not  likely  to  have  knowledge  of  such  private  affairs  or  to 
btve  any  thing  to  dp  with  such  action :  nevertheless  *  he  be- 
lieres.  Plaintiff  was  very  anxious,  that  such  action  should  be 
orried  on;  and  endeavoured  to  collect  all  the  papers;  and 
eren  coosalted  Mr*  Walion,  the  Barrister,  himself  thereon. 

Having  by  his  first  four  answers  represented,  that  he  paid 
md  secured  to  Jiemal  the  sum  of  19,2121.  I2s.  lOcf*  on  taking 
up  the  Plaintiff's  securities  to  that  amount,  being  unable  to  im- 
peach any  of  them,  which  account  was  confirmed  by  the  first 
answers  of  jB^mo/  and  Da  Cotta,  by  a  subsequent  answer  he 
ttates,  that  he  did  by  the  direction!  of  Da  Costa  and  Bemal 
and  at  their  request  pay  to  WtUiams'SOOOl.  out  of  the  money, 
which  he  {May)  was  to  pay  to  Da  Costa  and  Bemal  for  Pkiiv-' 
tiff^s  securities,  as  a  composition  for  an  action  actually  com* 
ilienced  against  .Zte  Costa  and  Bemal  for  usury  touching  some 
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179ft         of  tlieir  transactions  with  Plaintiff  and  other  persons.     He 
gives  a  description  of  the  person  of  WilHofM,  but,  who  he  is, 
or  where  he  besides,  or  what  is  become  of  him,  he  says,  he  is 
JtAT.         unable  to  set.  forth.     He  says,  he  afterwards  saw  Williams 
come  out  of  a  coffee-house,    and  speak  to  a  Mr.  Cunnings 
ham  ( 17  ) ;  and  in  the  end  of  August  or  beginning  of  September^ 
being  a  short  time  after  he  had  paid  Williams  the  8000/.' he 
saw  Williams  and  Mr.  Cunningham  in  a  chaise  ne^r  Stamford, 
going  towards  the  north ;   and  Williams  then  told  him,   he 
came  from  Northumberland  or  Westmorland  ;  and  he  {May) 
has  never  seen  or  heard  of  him  since.    He  states,  that  the 
said  8000/*  was  actually  paid  by  him  in  cash  or  bank  notes  by 
different  sums  to  Williams  in  Julyy  August  and  September, 
1794,  at  May's  then  house  in  Surry-Street ;  but  in  whose  pre- 
sence the  same  was  paid  he  is  unable  to  set  forth  from  his  belief 
or  otherwise :  he  not  now  recollecting  the  same,  and  having  had 
no  reason  to  induce  him  to  remember.    He  believes.  Da  Costa 
and  Bemal,  or  one  of  them,  and  Williams  had  conversations 
together  respecting  Plaintiff's  securities,   and  the  charge  of 
usury,  and  the  compromise  with  WiUiams,  but  not  with  him 
{May) ;  he  having  no  concern  with  such  compromise  farther 
than  by  pitying  the  8000/.    At  the  time  of  the  delivery  of 
Plaintiff's  securities  to  him  by  Da  Costa  and  Bernal  there  was 
a  tacit  admission  by  aU  parties  of  usury  respecting  the  charge 
brought  by  Williams.    He  believes,  in  a  conversation  between 
him  and  Bernal  on  the  subject  of  the  qui  tarn  actions,  he  ad- 
mitted, he  had  been  consulted  as  Counsel  by  WitUams  respect* 
[  *36  ]       ing  said  usurious  transactions;  *and  he  believes  he  did  say, 
the  penalties  woilld  be  severe,  if  Williams  substantiated  the 
facts ;  and  admits,  he  told  Bernal,  from  the  papers  laid  before 
him  he  thought  Da  Costa  would  be  in  a  dangerous  situation, 
and  that  he  did  advise  Bernal  to  get  rid  of  his  name  in  said 
actions  by  paying  a  sum  o{  money  to  WilUams\  and'that  he 
afterwarda  informed  Bernal,  he  believed  Da  Costa  had  taken 
illegal  interest  and  more  commission  than  he  ought  from  the 
Plaintiff  and  divers  othgr  persons,  whose  names  had  been 
mentioned  in  the  papers  laid  before  him*    He  says,  at  the 
request  of  the  I^aintiff  and  Williams,  and  in  order  to  serve 

the 

(17)  The  gentleman  here  mentioned  died  a  few  days  before  the' 
answer  was  put  in* 
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the  Plaintiflr,  he  afterwards  told  Bemal  and  Da  Costa,  that  he  1799. 
should  be  able  to  compromise  said  actions  for  8000/.  or  9000/.  _  ^'"'^ 
and  diat  he  offered  to  settle  with  Williams^  and  to  take  the  ,,. 

Plaintiff's  securities^  which  the  Plaintiff  had  given  to  Bemal,  Mat* 
in  payment  thereof.  He  admits,  he  did  frequently  adviJb 
Bemal  to  compromise  said  actions;  and  believes  he  might 
have  assured  Bemal,  he  spoke  to  him  as  his  fiiend  and  for 
his  security,  and  to  serve  him ;  but  says,  his  chief  view  in  the 
business  was  to  assist  and  serve  the  Plaintiff.  He  admits,  he 
wrote  the  letter  to  Bemal  in  the  bill  mentioned;  but  says, 
soch  letter  was  written  with  the  Plaintiff's  privity  and  at  his 
express  request,  and  in  his  presence,  and  with  the  consent 
of  WUBams. 

That  letter,  whidi  the  bill  charged  to  have  been  written  in 
Jmte  1794,  was  in  the  following  words : 

"    MY    DEAR  SIR, 

''^  I  have  been  all  day  with  Mr.  Wharton,  and  have  brought 

*^  hint  into  the  terms  I  left  you  yesterday*     Have  you  seen 

**  Meudes ;  and  does  he  consent  ?    I  do  on  my  honour  as  a 

**  friend  recommend  the  settlement;  and  I  do  it,  knowing  it 

'^  beat  for  you.     I  will  call  on  you  on  Sunday,  and  will  arrange 

^'  the  business.    I  ho^  Mu  Ditcher  has  paid  his  bill.     Let 

**  me  know. 

"  J  am,  dear  Sir,  sincerely, 

**  Your  much  obliged  humble  servant^ 

'•  Ed.  May." 

The  Defendant  farther  admits,  it  was  agreed  between  him 
and  Da  Costa,  with  the  consent  of  the  Plaintiff  and  Williams, 
that  Da  Casta  should  pay  4000/.  to  Williams  out  of  the 
Flaintiflrs  securities  by  way  of  compromising  said  actions ;  and 
It  was  agreed  *  between  him  and  Bemal,  with  the  knowledge  [  *  37  ] 
i>f  the  Plaintiff  and  WiUiams,  that  Bemal  should  pay  Jf  it- 
liams  the  farther  sum  of  4000/.  out  of  said  securities;  and 
Aereupon  it  was  agreed  between  Bemal,  Da  Costa,  and 
May,  with  the  consent  of  the  Plaintiff^  that  Bemal  should 
give  up  to  May  the  Plaintiff*s  securities  to  the  amount  of 
l9^i2L  lis.  10c/.;  and  that  May  should  give  security  to  Ber^ 
wal  for  11,812/.  I2s.  10c/.  and  i^hould  pa^SOOO/.  the  residue 
tif  the  said  sum  to  WiUidms;  and  he  (Afay)  hath  accordingly 
paid  the  same  to  WiUiams^  and  also  paid  11,212/.  Us.  lOd.  to 

Bemal 
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11991  Bertidl  by  his  bond,  dated  the  Sd  of  Jcrfy,  1794.  He  denies 
that  the  qui  tarn  writs  were  issued  by  his  directions ;  or  that 
the  attorney,  who  issued  them,  was  employed  by  him :  nor 
May.  docs  he  know,  who  was  the  attorney,  who  was  first  employed 
iA  said  business.  Soon  after  he  was  informed  such  actions 
were  commenced  he  found  the  Plaintiff  directed  every  thing 
relative  thereto,  and  paid  the  expences;  and  Plaintiff,  or 
Williams  with  his  approbation,  as  Plaintiff  informed  him 
(May),  employed  lAi.  Edwards  to  conduct  the  same.  He 
^ays,  he  never  did  a  single  act  in  the  whole  affair  without  the 
consent  of  the  Plaintiff;  and  he  informed  the  Plaintiff  of  the 
compromise  with  Williams ;  to  which  the  Plaintiff  assented. 
He  first  endeavoured  to  effect  the  compromise  with  Williams 
at  the  Plaintiff's  request;  who  was  anxious  to  keep  the  whole 
affair  secret,  as  soon  as  he  had  given  up  the  idea  of  proceed* 
ing  in  the  actions;  and  the  Plaintiff  bound  him  {May)  to  a 
iBolemn  promise  never  to  divulge  his  name ;  which  he  (  May ) 
most  rigidly  observed. 

The  Defendants  Da  Costa  and  Bernal  by  their  subsequent 
tmswers,  and  depositions  (18),  being  examined  for  May^ 
stated,  that  they  had  been  served  with  qui  torn  writs  at  the 
-suit  of  Williams ;  and,  though  conscious  of  their  innocence, 
they  assented  through  May  to  the  compromise,  by  giving  up 
each  4000/.  of  the  Plaintiff^s  securities :  Da  Costa  assigning 
hb  reason,  that  having  determined  to  give  up  business  he 
wished  to  avoid  having  a  charge  of  that  sort  brought  against 
him;  and  JSerna/  alleging  May's  persuasions  under  the  pro- 
fession and  appearance  of  friendship  and  a  desire  to  serve 
him ;  suggesting  his  apprehension,  that  Da  Costa  had  taken 
[  *38  ]  ^illegal  interest  and  more  commission  than  he  ought  from  the 
Plaintiff;  and  that  he  { Bernal)  would  in  consequence  be 
affected.  Bernal  gave  the  same  account  as  May  of  the  pur- 
chase of  the  two  post  obit  bonds  for  7300L  in  September, 

1794; 

(IB)  On  the  proposal  to  read  transaction  was  fair»  and  May 

Bemafs  evidence  an  objection  was  to  pay  Bemai;  the  Plaintiff 

was  taken  on  the  part  of  the  most  pay  May.    His  Lordship 

Plaintiff.    The  Lord  CkamceUor  however  expressing  a  wish  to 

declared,  it  could  not.  be  eri-  hear  the  deposition,  it  was  read 

dence ;  as  it  involved  the  ques-  dc  heme  esse. 
tjon  in    the  cause ;  fur,  if  the 
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I79i;  May  upon  receiviDg  the  bonds  giving  his  note  for  tha^ 
sum,  and  promising  within  a  month  to  execute  bonds,  which 
he  did  accordingly. 

Bemal  further  stated,  that  on  the  1st  of  July^  17949  he 
delivered  the  Plaintiff's  securities  to  the  amount  of  19,312/L 
12t.  \0d.  to  May ;  who  gave  him  ^  receipt,  promising  either, 
to  retora  the  securities  on  demand,  or  within  a  month  to  gLye 
Bemal  his  bonds  and  a  mortgage  for  the  amount :  but  about 
three  weeks  afterwards  it  was  agreed^  that  May  should  pay  to 
one  Mr.  Wittiamu  8000/.  out  of  the  amoimt  of  said  securities^ 
and  should  give  security  to  Bemal  for  the  residue  only, 
vis.  11,212/.  lis.  lOcL  May  accordingly,  gave  femo/  his  bond 
and  wiarrant  of  attorney,  and  also  a  mortgage  for  securing 
that  sum^  and  after  the  1st  oiJuly^  1794,  and  before  the 
18th  of  September^  1795,  he  paid  Bemal  at  different  times 
the  whole  of  that  sum  and  also  the  whole  of  said  sum  of 
7500/.  and  the  farther  sum  of  6S7/.  \2s.  6d.  for  interest; 
which  sums  make  together  19,350/»  5^.  4c/.  and  the  8000/. 
paid  to  WiUkmu  made .  27,350/.  58.  Ad.  being  the  amount  of  , 
the  securities  delivered  by  Bemal  to  May  and  of  the  7500/., 
the  purchase-money  of  the  said  two  post  obits,  and  the  said 
interest  money;  and  Bemal  thereupon  delivered  up  to  May 
his  bonds  and  warrants  and  mortgage ;  and  Bemal  says,  he 
has  not  now  any  demand  whatever  upon  the  Plaintiff  or  on 
May  on  account  of  any  money  advanced  by  him  {Bemal)  te 
ihePhiintiff. 

Da  Costa  stated,  that  he  had  received  of  May  two  sums 
amounting  together,  as  near  as  he  can  recollect,  to  about 
1500/.  for  two  instalments  on  account  of  his  debt;  and  May 
with  certain  other  persons  as  his  sureties  have  lately  exer 
coted  another  bond  for  the  remainder ;  which  now  remains 
doe  to  him. 

Edspords,  the  attorney,  who  was  employed  ki  the. actionem 
being  upon  this  account  of  the  transaction  with  fVilUams  ex- 
amined by  the  Plantiff,  deposed,  that  he  does  not  know  the 
Plaintifl^  but  that  he  knows  May;  that  upon  the  6th  of  May, 
1794,  the  Defendant  M^y  and  one  TAonuis  WiUiams  (  both 
of  whom  until  that  time  ^  were  entire  strangers  to  the  de> 
ponent)  called  at  his  house;  and  May  in  the  presence  ahd , 
hearing  of  WiUiams,  4hen  told  the  dep<ment,  that  his  ( May'n  ) 

name 
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1799.         name  was  Blake,   and  that    he  was   recommended    to    the 

^  ^"^"^^^  deponent  by*  a  gentleman  of  the  Temple,  whom  he  named ; 

^^  and  May  in  the  presence  and  hearing  of  Williams  then  gave 

Ma.y.  directions  to  the  deponent  as  an  attorney  to  commence  four 
several  actions  at  law  in  the  name  of  the  said  Thomas  Williams, 
two  ligainst  Da  Costa  and  two  against  Bemal,  upon  the 
Statute  of  Usury;  and  May  assigning  as  a  reason  for  direct- 
ing two  actions  against  each  of  them,  that  each  had  com- 
itaitted  offences  against  the  Statute  in  Middlesex  and  in 
London ;  and  immediately  after  May  had  given  such  instruc- 
tions the  deponent  observed,  that  it  would  be  necessary  to 
inform  him  of  the  residence  and  occupation  in  life  of  Wil- 
Uams;  whereupon  they  or  one  of  them  told  him,  Williams 
had  lived  at  Bristol,  but  was  come  to  London  for  the  purpose 
of  bringing  sidd  actions ;  and  was  then  residing  at  the  Golden 
Cross  Inn ;  and  the  deponent  understanding,  that  Williams 
had  not  then  any  settled  place  of  residence  at  Bristol,  advised 
him  to  take  a  regular,  settled,  lodging,  so  that  the  deponent 
might  give  the  same  as  his  settled  place  of  abode,  in  case  he 
should  be  called  upon  by  Order  of  Court  for  that  purpose,  and 
that  he  might  know  where  to  send  to  him ;  and  in  consequence 
thereof  Williams  soon  afterwards  took  a  lodging  in  the 
Adelphi.  In  consequence  of  such  directions  the  deponent 
did  on  the  6th  at  May,  1794,  sue  out  two  bills  q{  Middlesex 
ki  the  name  of  Williams,  one  against  Da  Costa,  the  other 
against  Bemal;  and  on  the  10th  he  sued  out  two  other  bills 
ot  Middlesex*  The  writs  were  served  on  Da  Costa  on  the 
19th*  of  May  and  on  Bemal  on  the  31st  The  deponent  was 
served  with  a  Judge's  summons  to  state  the  residence  and 
occupation  of  Williams ;  which  he  accordingly  did.  On  the 
9th  of  July,  1794,  he  took  out  and  served  upon  the  attor^ 
nies  of  the  Defendants  rules  for  time  to  declare ;  and  on  the 
10th  WilUams  called  upon  him;  and  told  him,  he  was  not  to 
proceed  any  farther  in  said  actions  by  reason,  that  such  actiohs 
had  been  settled  or  compromised  to  the  satisfaction  of  his 
friend;  and  the  deponent  soon  afterwards  understood  and 
l>elieves,  said  actions  were  settled  or  compromised  by  means 
of  Da  Costa  and  Bemal  delivering  up  to  May  some  securities 
,  of  the  Plaintiff's  to  the  amount  of  8000^  The  deponent  never 
MW  May  on  the  fubject  of  the  actions  save  on  the  said  6th 

of 
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of  May;  9xA  thon^May  gave  each  directions  to  the  de-         1709. 
ponent,  he  looked  on  Williams  as  his  employer  iii  the  actionii;     w^rlo,i 
and  accordingly  made  WilUami  debtor  to  him  in  his   day-  t^. 

book  with  respect  to  the  costs*     On  the  said  6th  of  May  th^  May. 

deponent  received  5/.  6s.  towards  payment  as  attorney  in  said 
actions ;  which  sum  to  the  best  of  his  recollection  and  belief 
he  so  received  of  May;  and  he  then  made  the  following  entry 
in  his  day-book : 

''6th  May,  1794,  Thomas  Williams  q.  i.  Received  of 
''  Mr.  Blaie  and  him  on  account,  5L  Ss."* 

On  the  16th  of, May  the  deponent  received  the  fkrther  sutt 
€i  6L6s*  o£  WilUams  towards  farther  payment  of  his-  bill: 
and  he  then  made  the  following  entry : 

*'  16tfa  May,  1794,  JVilliams  q.  t.  v.  Bernal  9Ltid  Da  Costa, 
*'  Received  of  Mr*  Williams  to  give  retainers  to  Counsel,  and 
^  gave  receipt  for  the  same,  and  for  the  former  five  guineas, 
«  6C  6i.* 

The  said  two  sums  of  5L  5s.  and  61*  6».  are  the  only  sums 
the  Deponent  ever  received  toward  his  demand  as  aitbmey  in 
said  actions ;  and  44.  Ss.  still  remains  due  to  him. 

The  original  writs  were  produced  by  Edwards*  • 

Front  the  proceedings  upon  the  Commission  of  bankruptcy 
against  Afay  in  1798,  which  was  afterwards  superseded,  aft 
having  been  sued  out  by  fraud,  it  appeared,  that  Betnal 
proved  a  debt  of  about  28,000/«  under  the  Commission;  and 
May  upon  his  examination  stated,  that  he  was  indebted  to 
Bemal  at  the  time  of  his  bankruptcy  about  that  sum.  Bet*- 
ml  and  his  partner  De  Silva  were  the  assignees  under  that 
Commission* 

The  original  note,  ttyt  which  the  note  for  S630/.  wa^  sent  by 
the  naintiff  to  Da  Costa,  was  produced,  canceUed.  Upon 
inspection  of  the  note,  and  from  the  letters  between  the  Plain- 
tiff and  Da  Costa,  it  was  contended  for  the  Plaintiff  to  have 
been  driginally  for  1630/.  only ;  and  the  calculation  of  interest 
on  the  bee  of  the  note  appeared  to  be  for  that  sum.  Da 
Costa  was  indicted  for  a  *  fraud  upon  the  Plaintiff  with  re-  [  *41  ] 
spect  to  this  note  and  was  acquitted  ( 19). 

(19)  The  indictment  was  pre^  attempted  16  gite  acolonjP  to  Ibis, 
ferred  by  JfSsy.  In  the  defiosi^  as  an  acquittal  upon  the  merits : 
tioD  of  Ai  Gmtsfs  soHcitortt  was    bat  Mr.  Rains,  who  bdd  been 

one 
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1709.  The  securities  held  by  Da  Costa  were  impeached  by  the 

production  of  the  following  receipt  signed  by  him,  and  dated 
**  Norfolk  Street,  29th  April,  1794,-  which  was  the  same  date 

Mat.        as  that  of  the  settlement  of  accounts  set  up  by  him  as  the 
principal  consideration  for  his  securities: 

'' Received  of  «/bAit  Wharton,  Esq.  two  thousand  one  hun- 
*''dred  poimds  by  note  payable  at  twelve  months  with  in* 
''  terest;  which  is  for  balance  and  in  full  for  commissions  to 
^  this  day.- 

These  were  the  prominent  features  of  this  cause.  A  large 
proportion  of  the  argument  was  occupied  by  a  minute  investi- 
gation of  the  answers  and  schedules ;  upon  which^  the  Plaintiff 
contended,  the  fraud  and  combination  of  the  Defendants  mamr 
festiy  appeared.  The  transactions  with  respect  to  the  two  post 
obit  bonds  upon  the  lives  of  Mrs*  Stevenson  and  Mrs*jPar- 
quharson  in  particular  were  canvassed,  as  well  with  regard  to 
the  terms,  upon  which  they  were  purchased  from  Bemdl  by 
May,  compared  with  those  be  afterwards  obtained  from  the 
Plaintiff  in  consideration  of  that  purchase,  us  upon  the  original 
consideration  paid  by  Bemal ;  who,  though  by  his  first  answer 
he  admitted,  that  the  Plaintiff  on  the  7th  oiJune,  1793,  paid 
him  the  interest  upon  the  bond  for  9740/.  and  3000/.  in  part 
payment  of  that  bond,  which  was  also  expressly  stated  in  a 
letter  firom  him  to  the  Plaintiff,  by  his  subsequent  answer  re- 
presented the  3000^  written  off  that  bond  to  have  been  the 
consideration  of  the  bond  of  the  6th  oiJuly.  In  opposition 
to  this  on  the  part  of  the  Plaintiff  was  produced  Da  Costa*B 
xeceift,  dated  the  ^d  of  July,  1793,  for  3000/L  as  the  consi- 
deration for  Mrs.  Farquharson's  post  obit ;  and  it  was  ^xin- 
teinded  upon  these  circumstances,  that  there  was  the  strongest 

reason 
one  of  the  Counsel  for  the  pro*  Coort  (Mr.  Mamwaring)  stated 
secntion,  stated,  that  in  conse-  to  the  jary,  that,  thoogb  very 
qnence  of  a  variance  in  one  of  considerable  saspicion  hang  upon 
the  counts  they  were  obliged  to  the  transaction,  the  man  most  be 
resort  to  the  general  count.  May  tried  by  the  evidence.  The  jury 
was  the  principal  witness,  loaded  however  paused  a  considerable 
with  much  suspicion,  particu-  time,  before  they  reluctantly 
lariy  ppon  that  transaction,  be-  found  the  verdict  Da  Casta  ap- 
ing a  collateral  security.  Wkar-  plied  fpr  a  copy  of  the  indi^« 
fon,  not  being  considered  com-  ment;  which  was  refused* 
peient,  was  not  produced.    The 
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TOMm  to  suspect,  the  Plaintiff  bad  not  tihe  credit,  fo  which         17M. 

he  wfs  entitled,  by  3000L ;  in  which  the  Lard  Chancellor  con-> 

curred;  observing,  that  the  sum  of  3000/.  stated  to  have  been 

written  off  the  bond  for  9740k  upon  the  7th  of  Jitne,  could         Vat. 

not  possibly  be  the  consideration  of  the  bond  upon  the  life  of 

Mrs.  Parquharson  ;  which  had  no  existence  till  the  Gth  of  Julym 

On  the  part  of  Bemal  it  was  attempted  to  reconcile  it  by  sup^ 

podng  an  inaccuracy  in  the  answer,  and  that  by  the  letter  he 

did  not  aUude  to  a  payment  in  cash,  but  by  an  agreement  for 

the  poMi  obkf  afterwards  carried  into  iexecution. 

It  was  fiurdier  contended  for  the  Plaintiff  that,  one  of  Da 
Catiafi  receipts  being  now  admitted  to  be  false,  the  other^ 
which  was  ako  produced,  dated  the  grTth  May,  1793,  for  3000A 
as  the  consideration  pf  Mrs.  Stevetuon^s  past  obit,  might  be 
presumed  to  be  false  too. 

The  Zdfrd  Chancellob  observed  during  the  argument,  that 
it  appeared  .by  May's  own  statement,  that  59002.  *of  the  pay-^ 
ments  stated  to  have  been  paid  by  him  for  the  Plaintiff  wa^ 
paid  after  the  bill  was  filed. 

The  argument  upon  the  general  principles  applicable  to  this 
case  were  in  substance  as  follows* 

The  Attorney  General,  Mr.  Piggott,  Mr.  Steele^  Mr,  JSo* 
mitty,  and  Mr.  Paine,  for  the  Plaintifi^ 
The  Plaintiff  cannot  be  stated  as  a  man  of  weak  understand** 
ing,  or  a  minor.  But  it  is  the  constant  practice  of  Courts  of 
Equity  to  consider  persons  in  this  situation  as  under  their  pro^ 
tection  in  a  certain  degree,  though  they  may  have  attained  that 
age,  when  they  are  no  longer  to  be  considered  as  wards  of  the 
Gmrt,  or  otherwise  under  the  protection  of  the  law.  The 
reason  b  not  only  grounds,  of  public  policy,  but  that  persons 
io  such  a  atuation  do  not  deal  upon  equal  terms ;  foj  conceal^ 
ment  from  their  friends  and  relations,  and  all  those,  who  are 
likeiy  to  ^ve  the  best  advice,  is  essentially  necessary  in  such 
transactions.  The  consequence  is,  such  a  person  is  not  in  the 
same  situation  as  a  young  man  precisely  of  the  same  age,  but 
wfa<Ay  independent  of  relations.  Even  as  to  intailed  property 
he  is  to  a  certain  degree  in  a  situation,  that  is  apt  to  mislead 
}am  extremely.     The  Jiope  of  obtaining  it.  an^  th^-  uncer* 

tainty 
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)7W»         taiiity  give  an  advantage  to  money-brokers  in  dealing  with 
_  ^^^^*^  persons  in  such  a  situation. 

9,  Tbb  case  contains  all  tbe  different  beads  of  fraud,  upon 

MaTp  vbich  in  each  of  the  cases  of  this  kind  the  Court  has  thought 
fit  to  interpose.  Whether  the  manner  of  dealing,  or  the  situa- 
tion of  tbe  Plaintiff,  or  the  subject-matter  of  the  contract,  or 
tbe  relation  between  tbe  parties,  be  considered,  in  all  these 
different  views  this  case  will  be  found  to  be  composed  of  all  of 
these  ingredients,  each  of  which  separately  the  Court  has  al- 
ways considered  a  sufficient  ground  for  interposing.  The 
three  Defendants  May^  Bemal,  and  Da  Costa,  endeavour  to 
distinguish  themselves  from  each  other.  That  is  impossible 
upon  the  whole  c^ise;  and  they  must  now  be  taken,  when  all 
the  circumstances  are  considered,  as  one.  Bernal  states  him- 
self to  be  a  merchant ;  that  he  has  carried  on  business  in  that 
character  in  London  many  years,  and  in  that  character  has 
been  concerned  m  money  transactions.  Though  he  is  a  mer- 
chant, be  states,  that  of  these  transactions,  of  which  the  bill 
seeks  an  account,  though  he  entered  into  them  in  the  cha- 
racter of  a  merchant,  he  has  no  books  of  any  description,  in, 
which  there  is  or  can  be  traced  any  entry  of  any  one  trans- 
action between  him  and  the  Plaintiff.  When  those  tran»* 
actions  are  considered,  that  there  must  have  been  entries  in 
BernoTi  books  must  be  evident.  They  are  bill  transactions. 
Bills  were  lodged  with  him  by  the  agent  of  the  Plaintiff,  his 
name  upon  them;  all  payable  at  future  times.  There  must  have 
been  bill  books,  bankers*. book,  entries  of  drafts,  calculations 
of  interest,  iu/  all  the  ways,  in  which  such  transactions  are  en^ 
tered  in  the  books  of  Mr.  Bemal,  a  merchant.  But  however 
incredible  and  improbable  it  is,  if,  because  he  says,  he  never 
made  any  entry  of  any  of  these  transactions,  that  must  be  be^ 
lieved,  the  whole  consequence  is,  that  if  he  was  the  most  up-* 
right  merchant  in  London,  it  must  be  his  misfortune,  that  he  is 
in  that  situation;  for  this  and  every  Court  of  Justice  has  a 
right  to  expect,  that  a  person  describing  himself  to  be  in  that 
Situation  shall  have  entries  of  such  transactions.  It  is  incident 
to  his  situation.  It  is  part  of  bis  obligation  as  a  merchant ; 
and  the  Court  can  have  no  &ith  in  his  transactions  upon  such 
a  statement,  that,  diough  he  is  a  merchant,  and  keeps  books 
with  other  people^  he  has  no  entry  of  these  transactions* 

I  desire 
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I  desire  no  better  evidence  of  fraud.    If  tihe  cause  stood         ITflir. 
alone  upon  that  admissionyjt  is   quite  impossible  he  could     jxr^^'^^  « 
^sustain  those  pretended  accounts.      It  is  not  sufficient  to  v. 

state,  tfiat  he  had  settled  accountsi  and  delivered  up  vouchers;  Mat* 

Voochers  perform  the  office  of  verifying  accounts  and  entries       t  J 

in  mechanics  books :  but  they  are  not  accounts  or  entries :  and 
dioogfa  it  is  perfectly  true,  that  a  merchant  may  have  deUvered 
up  vouchers,  that  is  no  excuse  for  not  having  a:t  any  time  made 
any  entry  of  these  enormous  money  transactions.    If  he  had 
ddivered  up  vouchers,  it  does  not  follow,  Ihat  he  was  not 
obfiged  to  produce  the  books.    Can  better  evidence  of  fraud 
be  offered  ?    If  he  did  enter  these  transactions,  he  knows,  the 
production  of  the  books  would  specifically  fix  the  fraud  upoit 
him :  and  if  he  did  not,  there  can  be  but  one  reaspn ;  that  he 
was  practising  the  fraud  with  which  he  is  charged.     If  Imy 
case  could  exist  of  omitting  entries,  least  of  all  ought  he  to 
have  done  so  in  this  case ;  for  he  was  not  dealing  with  a  mer-' 
chant,  who  might  have  books  to  supply  the  want  of  entries  in 
his  books  or  to  check  them :  but  he  was  dealing  with  a  person^ 
from  whom  the  Court  would  not  expect  books,  with  a  person, 
who,  he  knew,  could  have  no  check.    He  says  he  never  ift 
tfiese  six  years  saw  the  Plaintiff  but  once  at  a  coffee-house  t 
(he  whole  of  hb  transactions  with  the*  Plaintiff  were  carried  on 
durough  Da  Costa.    Was  it  fit, .  that  Bemal,  knowing,  he  was 
transacting  with  an  agent  of  the  Plaintiff,  not  personally  with 
lum,  was  to  fiumish  him  with  no  means  of  checking  his  agent  t 
Was  he  to  permit  Da  Costa  to  become  the  sharer  and  partner; 
as  he  was  in  many  instances,  with  him,  and  to  make  no  entry  f 
Was  he  to  become  a  trustee  for  Da  Casta,  Wharton's  agent, 
and  to  be  able  to  give  no  account,  but  generally  to  state,  that 
whenever  he  had  paper  from  Wharton,  he  gave  value  to  Da 
CoMia  his  agent  ?    Da  Costa  states  himself  to  be  a  very  old 
money  broker  in  London,  and  to  have  been  employed  in  this 
way.    He  also  has  no  books.    He  could  hardly  be  ignorant, 
diat  Bemal  kept  no  books :  then  it  was  the  more  incumbent 
on  him.    Therefore  the  Plaintiff  can  get  no  account  either 
from  his  own  agent,  to  whom  he  paid  a  commission,  or  from 
the  pernoni  with  whom  that  agent  dealt.    The  first  transaction 
between  the  Plaintiff  and  Bemal  was  in  1789.    Mrs.  WharUm 
diaa  was  above  ninety*twe :  the  Plmntiff  twenty-two  at  mosi^ 

Thei^ 
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VIM.         Th^e  was  no  other  contingency,  upon  which  that  obligadoii^ 
could  fail  but  the  PlaintifTs  not  surviving  Mrs.  Wharton.  Con- 
inder  the  nature  of  that  contingency.    It  was  an  even^  against 

MaIf.  which  an  insurance  Could  have  been  effected  for  the  smallest 
£  ^45  ]  8um«  Ih  Lord  ^C/iesterfield  v.  Janssen  (20)  Lord  Hardwicke 
observed,  that  whether  the  contingency  is  inserted,  or  not,  it 
is  the  «aine  thing.  It  is  the  risk  the  creditor  always  necessarily 
runs:  the  fund  for  payment  depending  upon  the  debtor's  sur- 
yivkig.  If  that  was  a  reasonable  bargain  in  1789,  what  was -it 
in  1791  ?  She  died  ih  September  179L  The  last  bond  was 
given  only  five  months  before  her  death ;  and  all  these  bonds 
were  upon  the  same  terms,  for  double  the  sum  received.  Upon 
the  same  ground  it  might  be  contended  to  be  reasonable,  if 
she  had  been  in  extremis. 

The  bonds  were  due  six  months  after  Mrs.  Wharton's  death. 
Bemal  then  calls  upon  the  Plaintiff:  but  so  far  from  expecting 
to  be  paid  he  advances  other  money,  and  takes  other  securi- 
ties. All,  that  can  be  alleged  for  him,  is,  that  after  her  death 
the  Plaintiff-  took  up  those  post  obits,  and  in  J$dy  1792  gave 
an.  absolute  bond  for  9740^  payable  at  the  end  of  one  year 
ftom  that  time.  Before  that  new  bond  became  due,  Bemal 
ptates,  that  he  had  supplied  the  Plaintiff  with  30001.  more, 
for  which  he  takes  impost  obit  upon  the  death  of  Mrs. Steven^ 
^on.  These  two  dates,  viz.  the  transaction  of  that  post  obit^ 
imd  the  date  of  that  bond  substituted  for  the  former  jem»/  obits^ 
are  material  to  shew  the  Plaintiff's  situation,  and  the  impo8« 
sibility,  thatBemal  could  expect  pajrment;  for  only  seven  days 
before  the  bond  for  9740/.  was  due  he  had  furnished  the 
Plaintiff  with  3000/.  and  taken  a  post  obit.  Can  he  then  state 
himself  to  know,  the  Plaintiff  was  in  a  situation  to  pay  that 
bond  of  9700/. ;  that  he  was  a  free  agent ;  that  that  bond  did 
not  become  due  for  a  year,  and  he  was  at  Uberty  to  pay  or 
contest  it,  as  he  thought  proper?  It  did  not  rest  there. 
Plaintiff  was  not  in  a  condition  to  pay  the  bond  for  9700/. 

the 

(20)  2  Fef.  125.    1  Atk.  801.  ByU(m,^Ves.  422.649.  Gvcyme 

In  addition  to  the  aathorities  v.  Heaton,  iBro.  C.  C.  1.  Heatlh 

referred    to  *  in  diat   case   mnd  cote  v.Paignon,  and  Fear  v.ilfacJI- 

upon  this  argument  see  I  Ch.  reth,    2  Bro^   C.  C>  167.   400, 

Ca.  276,  Bill  v.  CaiUocel,  I  Ves,  1  fonb.  TV.  Eg.  134, 135, 141, 
i^,    Nieols  V.  Gimld,  ByltoH  v. 
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Ae.  week  after ;  and  when  that  bond  became  due  Bemal  makes         ^"^^ 
a  new  contract,  and  writes  off  3000/.  from  the  bond  of  9700/;;    w hartoii 
and  takes  another  post  obit  bond  for  6000/.  more  upon  the  v, 

death  of  Mrs.  Farquharson ;  which  is  the  subsequent  trans-         Mat. 
action^  upon  which  May  dealt  with  Bemal.     These  transac- 
actioDa    shew  the  same  state  of  distress,  that  gave  rise  to 
diese  unfortunate  means  of  raising  money,   and  made  the 
Plaintiff  the  prey  of  rapacity  such  as  the  Court  sees  in  this 


This  debt  being  accumulated,  these  parties  have  recourse  to       [  46  ] 
a  sdrmtagem,  upon  which,  if  one  could  forget  the  indignation 
nch  a  scene  excites,  one  should  pity  the  folly  and  weakness 
of  supposing,  that  such  a  contemptible  artifice  could  shut  out 
an  inquiry.     BemaVs  securities  might  be  questioned ;  and  so 
ni^t  Da  dosUin.    It  was  difficult  to  screen  tiiem :  but  if  they 
eoold  hand  orer  their  securities  to  another  person,  and  could 
produce  a  written  authority  firom  the  Plaintiff,  desiring  that 
durd  person  to  interfere,  it  was  intended,  that  person  should 
itand  in  this  Court  as  a  purchaser,  and  there  should  be  it  uni^ 
versal  destruction  of  all  youchers,  and  Bernai  then  shoidd  tell 
the  Court  he  has  no  demand.    May  states,  that  he  interposed 
not  only  in  his  professional  character,  but  he  adds  the  siimuhts 
of  private  firiendship,  to  B^fiuU,  according  to  his  statement 
iqMm  honour  in  his  letter,  to  the  Plaintiff,  according  to  his 
itatement  upon  oath.    What  is  the  effect  of  this  as  to  the 
FUntiff !    He  is  in  just  die  pame  situatioi^    The  effect  is  only, : 
diat  Bemal  and  Da  Costa  pay  4000/*  each  to  WUUami^    May 
Mst  bare  been  a  very  monied  man,  if  (his  was  so;   if  he 
eoold  pny  at  that  time  8000/.  to  Williams,  of  whoni  he  gives 
no  aoooant;  iind  he  had  so  much  money,  and  so  many  bank 
notes,  that  he  can  give  no  account,  how  he  paid  that  sum, 
thoii^  so  recendy  afterwards  called  upon  to.  state,  how  he 
paid  that  sum   of  900Q/.  %o  -ft  person,  of  whom  he  knows 
aodiing,  who  stumbled  upon  him  by  accident  among  the  many 
practiBing  barristers  in  this  town.     He  denies,  that  he  had 
any  tiling  to  do  with  the  actions,  that  he  knew  the  attorney 
smployed,  in  his  first  answers.     At  length  he  admits,  Edwards 
VIS  th^  attorneys  which  enabled  the  Plaintiff  to  have  recourse 
to  hipi,  and  to  develope  this  extraordinary  proceeding,  and 
foapletely  disprore  di€  answers. 

YOL.V.  D 
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i^t^k  tn' these  trandactions.  May  in  hi&  anawer  says,  he  intended 

Wharton     '''^'^^^^  ^^  ^^  Plaintiff.     There  is  as  little  benefit  to  him  as  in 

V.  the  other  transactions,  where  May  purchased  the  post  dibits ^  in 

Mat.  ^hich  he  increases  the  debt  above  4000/.  more  than  he  had 

contracted  to  pay.  ir  he  had  acted  in  the  character  of  a  fair 
and  honest  adviser,  he  would  not  have  suffered  die  Plaintiff 
to  pay  a  farthing  of  those  demands  widiont  investigation.  If 
the  reduction' of  the  8000/.  upon  the  settlement  with  JS^nta/ 
had  been  obtained  for  Plaintiff's  benefit,  May  would  have  had 

:  something  to  have  stated.     But  it  is  impossiUe  for  him  to  state 

{  •  47  ]       tiny  thing  but  that  he  placed  Plaintiff'*  in  precisely  the  same 

(situation ;  only  putting  a  cover  over  these  transactions.  Your 
Lordship  has  the  best  evidence  of  the  nature  of  their  trans* 
actions.  May  then  was  advising  his  friaid  Mr.  Wharton  to 
tome  to  this  settlement,  where  he  had  such  complete  evidence 
of  the  imposition  practised  upon  him.  The  Plaintiff  had  not 
to  bring  actions  for  usury.  The  advice  ought  to  have  been 
*'  file  a  bill ;  and  have  an  account  taken."  But  May  states, 
that  he  gave  this  advice ;  tiie  consequence  of  which  is  making 
Plaintiff  debtor  to  him  in  the  satpe  sum,  from  the  impression^ 
that  he  could  not  get  out  of  it. 

In  the  transaction  of  the  two  post  obit  bonds  purchased  for 
7500/.  the  benefit,  which  May  professes  '  to  give  Plaintiff^  is 
shewn  by  his  taking  a  bond  for  6000/.  payable  by  instalments, 
tod  another  bond  for  OOOW.  payable  npon  the  death  of  Mrs.  H. 
Stevenson^  with  interest  at  8|  per  cent,  in  the  mean  time.  He 
inakes  the  debt  absolute  instead  of  contingent.  The  gain 
Upon  that  transaction  is  4500/.  He  says,  he  had  those  bonds 
Valued.  Suppose,  that  was  so,  then  he  makes  «  profit  of 
nearly  3000/.  upon  it :  which  however  is  not  the  true  esti* 
mation. 

^  As  to  Da  Costay  he  stands  upon  the  settlement  of  accounts 
with  the  Plaintiff  upon  the  S9th  Aprils  1794:  Wharton  alone 
settling  the  account  with  Da  Costa,  unattended,  unassisted  by 
any  person,  by  any  man  of  business ;  and  Da  Costa  claims  the 
benefit  of  that  settlement,  as  if  he  had  pleaded  it !  Th^  settled 
account  remains.  If  it  was  properly  settled,  there  would  be 
two  parts.  The  vouchers,  which  verify  it,  may  be  delivered 
tip:  but  where  is  this  account;  and  where  are  Da  dosia's 
'    books,  containing  the  entries;  {rom^whTch  it  was  made  out! 

'  -  •     •  .  Gan 
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CSn  such  a  setdement  stand  ?   Da  Co^a,  the  agent  of  WAoTi'         17W. 
te  in  all  his  money  transactions^  in  all  his  transactions  with    yr  T^^^ 
Bemal  preparing  the  securities,  and  a  sharer  in  some  of  thos^  «, 

trmsactions  t  Is  that  to  preclude  him  from  giving  an  .account  Max. 
t0  his  prinripal,  and  to  enable  him  to  claim  securities  for  th^ 
knefit  of  himself,  and  of  him  alone?  But  one  voucher  re^ 
■sins,  that  is  utteriy  incon9istent  with  tliat  account :  that  is 
die  receipt  from  Da  Casta  dated  on  that  very  day,  89th  Aprils 
1794,  for  2100/.  in  full  for  balance  to  that  day  and  commisr 
aoiis.  .  That  important  paper  ascertains  two  &cts :  1st,  that 
Da  Costa  rec^ved  not  only  interest  upon  these  money  trans? 
sedoDs,  discounting  IhUs,  *  &e.  but  also  a  commission*  It  is,  [  *48  ] 
because  it  is  not  convenient  jfco  ^ve  an  account  of  those  com^ 
■issioiis,  that  Da  Costa'%  answers  are  framed  as  they  are.  Ha 
also  admits,  that  he  charged  Plaintiff  witib  insurance,  but 
Aat  he  pot  that  in  his  pocket,  taking  the  risk  upon  himself* 
Beodes,  that  paper  ascertains,  that  that  sum  of  SlOO/.  was 
19011  that  day  the  balance  of  that  settlement,  if  tibe  Plaintiff 
could  be  bound  by  it.  It  is  remarkable,  that  among  Bemal^s 
securities  obligations  appear,  for  which  JSema/ does  not  pre- 
lend  that  he  paid  any  consideration,  but  that  they  were  taken 
11  his  name  for  the  benefit  of  Da  Costal  who  was  the  agent 
^Wkmritm,  upon  his  telling  him,  that  he.  had  gives  up 
notes  of  WharUnCs  as  the  consideration^  He  states  no  reason 
fiir  dm  transaction.     It  is  plain  therefore,   that  all  these 

are  combining  to  get  as  many  securities  as  they 
this  young  man,  and  to  make  the  transactions  mex- 
pEcable  by  confounding  the  securities,  passing  them  from  hand 
Is  head,  and  multiplymg  them,  so  as  .to  make  investigation 
tay  diffioilt.  .  Add  to  this  the  situation  .of  Wharton,  just  of 
sgs,  one  of  those  young  men,  to  protect  whom  against  deprer 
iitiooa  of  this  sort  is  always  the  object  of  this  Court  and  part 
of  the  public  policy  of  this  country,  and  will  be  so  as  long  as 
it  win  be  ao  object  to  take  persons  of  consideration  out  of  the 
ksnds  of  tl)ose  who  feed  extravagance  for  a  time  at  the  priee 
ffrqin. 

.  Two  cases  have  come  into  discussion  not  a  great  while  ago. 
The  first  is   Vaughan  v.  Lloyd  before  Lord  Thurlow  {21 ) ; 

who 
.  (21)  In  Cliaiic^ry^  11th  aod  14th  of  jlfay^  1781.  Watt  v.  Grove, 
tScL^lef.  492. 

D2 
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1790.  who  was  of  opinion,   that  a  variety  of  deeds  and  settled  ae- 

•p  ^^^  counts  obtained  from  the  PlaintifF  should  not  be  permitted  to^ 

f,,  stand/  but  that  Defendant  should  be  put  to  prove  the  whole; 

^  May.         demand.     Plaintiff  had  considerable  property,  but  involved, 

and  subject  as  to  part  of  it  to  a  life  interest,  which  made  his 
income  considerably  short  of  the  annual  amount  of  the  estate 
be  possessed ;  and  he  was  a  man  living  in  the  coiuitry,  not  * 
much  in  the  habits  of  business,  and  rather  a  weak  man.  He 
was  involved  with  Lloyd  to  a  considerable  amount.  The  sums 
piaid  by  Lloyd  for  him  in  the  original  transaction  were  paid 
to  reUeve  him  firom  incumbrances  partly  by  mortgage,  partly 
by  debts  upon  bond,  judgment,  &c^  upon  which  executions 
were  taken  out.  The  Defendant,  who  was  an  attorney  at  Osr 
westry,  undertook  to  assist  him.  He  made  advances  for  the. 
use  of  the  Plaintiff,  unquestionably  to  a  considerable  amount* . 
[  *40  ]  Mr.  ♦  Potoel,  his  father-in-law,  was  a  man  of  some  property, 
and  had  made  some  advances.  Lloyd  took  upon  himself  that 
part  of  the  property  of  Powel,  which  had  been  advanced  by 
his  means  to  Vaughan,  and  then  he  farther  assisted  him,  till 
he  got  security  to  the  amount  of  33,000/.  The  bill  charged 
fraudulent  accounts,  generid  releases  improperly  obtained,  and 
prayed  a  general  account ;  and  that  the  securities  should  stand 
only  for  the  balance.  The  Defendant  put  in  four  answers ) 
stating  a  mortgage  for  20,900/.  in  1769.  The  consideration 
was  several  sums  of  moniey  advanced  from  time  to  time*  He 
stated  several  accounts  settled  from  time  to  time  upon  the 
footing  of  that  mortgage  transaction,  and  interest  calculated 
upon  it.  He  had  received  part  of  the  rents  and  accQunted  for 
them;  and  he  insisted  upon  the  benefit  of  these  settied  ac- 
counts. Upon  the  evidence  it  appeared,  that  several  sums  of 
money  were  charged  improperly  upon  Plaintiff,  and  that ,  he 
had  not  credit  for  other  sums,  and  the  accounts  therefore  were 
impeached  coasiderably ;  and  the  Defendant  standing  in  the 
situation  of  agent  to  the  Plaintiff  affecting  to  relieve  him,  and 
having  increased  his  difficulties.  Lord  Thurlow  wa^  clearly  of 
opinion,  the  account  and  securities  could  not  stand.  ■  It  was 
insisted,  there  should  be  a  decree  to  surcharge  and  falsify. 
That  was  difficult  from  the  nature  of  the  case :  but  Lord  7%tfr- 
Imo  was  of  opinion,  the  transaction  was  so  far  impeached,  that 
that  was  not  the  reUef  he  ought  to  gjive*     He  relied  upon 

Piddock 
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PUdoek  T.  Brown  (22) ;  where  it  is  stated,  that  it  was  decreed 
bj  the  Lord  Chancellory  that  upon  producing  a  bond  or  mort- 
gige  this  primd facie  is  good  evidence  of  a  debt;  but  that 
wherever  there  are  manifest  signs  of  fraud  in  the  obligee,  &c. . 
in  such  case  he  ought  to  be  put  to  the  proof  of  actual  pay- . 
ment;  and  though  he  may  happen  thereby  to  lose  some  palrt. 
of  the  money  really  due  to  him  for  want  of  being  able  to  mcdce. 
soflBcient  proof,  this  is  but  a  just  punishment  of  him  for  the 
fraud,  of  which  he  plainly  appears  to  have  been  guilty,  and. 
viD  be  a  proper  discouragement  to  others  from  committing 
the  like  (23). 

Lord  Tkmrlow  said,  this  was  the  case  o(  Lloyd*    He  pro- 
dooed  a  mortgage  and  bonds  for  the  subsequent  balances.     If 
there  was   nothing  to  impeach  them,  primd  facie  they  were 
good  evidence  of  the  debt :  but  fraud  was  proved  upon  them ; 
that  die  aumis^  *for  which  he  took  securities,  were  not  due;  aiid 
then  be  was  brought  within  Piddock  v.  Broum;   for  when  a 
man  is  proved  guilty  of  fraud  in  a  transaction,  I  have  a  right  to 
say,  that  receipt  or  security  shall  not  operate  against  the  partjr, 
became  to  a  certain  extent  it  is  clearly  fraudulent ;  therefore 
the  party  guilty  of  the  fraud  shall  be  compelled  to  prove  what . 
he  has  advanced  and  the  real  consideration :   it  being  clear  he 
did  not  advance  the  whole.     The  result  was  that  instead  of 
SSyOOOI.  the  greatest  part  of  the  debt  was  wiped  off.     Several 
which  he  pretended  to  have  paid,  were  not  paid ;  and  he 
vast  sums  for  timber.     There  is  reason   to  believe 
the  Defiradant  lost  money  by  it.     He  unfortunately  had  said, 
as  diese  Defendants  say,  that  all  vouchers  were  delivered  up ; 
and  he  probably  submitted  to  lose  the  money  rather  than  pro- 
duce the  vouchers.     He  suffered  in  consequence  of  his  having 
taken  an  unfair  advantage;  and  the  Court  proceeded! upon  the 
idea,  that  having  taken  that  he  should  not  make  use  of  the 
(84). 

and  to  prod  ace  apon  oath  all 
books,  papers,  &c.;  and  it  was 
ordered,  that  the  mortgage  in 
the  pleadings  mentioDed  do  stand 
as  a  secarity  for  what  shall  be 
found  dne  to  the  Defendant, 
upon  the  balance  of  the  ao- 
count 


1799.^ 


(«2)  3  P.  W.  288. 

(23)  The  Attorney  General 
isid,  this  agreed  with  Lord  Tal- 
htf%  note  tn  his  possession. 

(24)  The  decree  directed  an 
aceoant  of  all  dealings  and  trans* 
aelioiu  between  the  Plaintiff  and 
the  DefsodaBt;  the  parties  to  be 
cianinrd  opon  interrogatories; 
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17Mi  iTie  other  case  is  Lewis  t.  Morgan  (25 ).    What  the  Court 

—^^"^    .       there  says  of  the  accounts  being  unintelligible  applies  strongly 

^^  to  the  accounts  in  this  case,  as  far  as  they  go ;  for  as  to  a  great 

Mat.         deal  there  is  no  account  at  all.    This  Plaintiff  had  delirered 

bitnself  over  to  Maymd  Da  Costa.    They  managed  him  at 

they  pleasedi  and  made  him   execute  any  instruments  they. 

required ;  and  Da  Costa  has  made  him  execute  instruments* 

prepared  byhimself^  and  in  some  of  which  he  had  the  sole 

iiiterest,  in  others  an  interest  with  BemaL 

Upon  all  these  grounds^  the  relation  May  and  Da  Cosia 
stood  in  to  the  Plaintiff,  the  knowledge  of  Bemal,  not  only  of 
the  Pluntiff's  expectations  and  situation^  but*  that  he  was 
dealing  with  an  avowed  agent,  his  own  friend,  with  whom  he 
was  dealing  in  all  his  mercantile  life,  without  more  detail*  of 
ihe  circumstances,  upon  each  of  these  grounds,  the  Plaintiff 
has  a  clear  tide  to  reUef :  but  upon  all  of  them,  this  is  a  case» 
in  comparison  with  which  every  other  case  is  slight:  the 
[  ^  51  ]  features  of  fraud  are  so  pregnant,  the  ^combination  and  con- 
spiracy are  so  marked,  that  it  is  impossible  it  can  escape  the 
attention  of  the  Court,  that  no  case  can  be  found,  in  which 
there  has  been  such  various  and  complicated  fraud  as  in  this* 
The  Court  seeing,  that  effect  would  be  given  to  these  eon« 
trivahces,  if  die  Court  does  not  give  the  relief  we  desire,  vis. 
that  none  of  these  securities  shall  stand  as  ptoof  of  debt,  wiB 
adopt  Lord  Talbofs  rule.  It  would  be  monstrous  to  consider 
these  securities  as  proof  of  debt  The  Court  will  expect,  that 
the  Defendants  shall  give  ah  account  of  the  considerations  paid 
for  these  securities,  and  shall  not  shelter  themselves  by  con^ 
triving  to  give  up  their  vouchers.  If  the  Defendants  have  put  - 
themselves  into  any  difficulty  by  the  destruction  of  those- 
securities,  they  are  difficulties  of  their  own  raising,  produced 
by  their  own  fraud ;  and  they  ought  to  be  the  sufierers.  The 
Plaintiff  is  therefore  entitled  to  the  relief  prayed.  As  to  any 
act  of  confirmation,  all  that  has  been  done  under  equal  fraud 
and  deception.  Your  Lordship  will  find;  that  down  U>^  the 
time  of  filing  the  bill  and  h>ng  after  the  same  fraud  was  prac** 
tked.  Therefore  nothing  done,  before  the  bill  was  filed  by 
Plaintiff,  can  pos«bly'give  any  different  effect  to  the  tranfr* 
action,  than  if  done  the  dity  afterwards. 

(25)  3  Amtr.  7G9. 
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Sir.  Mamtfieldj  and  Mr.  Fonbtanque,  for  the  Defendant  ITM. 

May;    the   Salieitar   OenereU^     Mr.  lUckarda,    and     WH^TCl-|i, 
Mr.  SmUoHt  for  Da  Co^a;  Mr.  Graham^  and  Mr.  JF/itir^  «. 

*  torBemoL  May. 

Thoe  is  no  case  even  charging  Defendants  as.  conspirators^ 
where  the  answer  of  one  has  been  read  against  the  others. 
Whetfaifer  ill  a  diarge  against  three  what  one  says  shall  afiect 
Ae  others  must  depend  upon  the-  proof  of  their  connection. 
But  there  nerer  was  a  case^  where  such  evidence  was  used  $ 
idiere .  the  evidence  of  what  one  Defendant  says  is  to  affect 
■Bodfeer,  to  shew,  that  they  were  connected  together.  These 
nemities  were  given,  when  Mr.  Wharton  whb  at  least  of  the 
age  of  twenty-eight;  when  he  was  in  possession  of  a  largt 
fartmie,  after  Mrs.  Wharton's  death,  besides  his  paternal 
titafee^  and  when  there  is  no  doubt  at  all  hitroduced  into  tb^ 
cmsey  that  all  the  evidences  and  vouchers  were  at  Wharton'% 
desire  destroyed.  I  do.  not  dispute,  that  thisCoturt  always 
dMWB  attcntkm  to  expectants;  that  is,  to  young  men  having 
na  fartnne,  but  having  expectations  from  relations  and  other 
penons;  but  I  deny,  that  your  Lordship  has  before  you  an 
eipartant  in  the  sense  this  Court  considers  diat  word.  •  He  had 
bees  married  some  years ;  and  was  at  least  twenty-seven.  If 
a  man  at  ^  that  time  of  life  is  not  of  age  sufficient  to  bind  [  ^  ^^  ] 
by  bonds,  the  transactions  of  the  world  mubt  be  very 
changed  firom  what  they  have  been  hitherto.  It  is  true, 
lie  had  aome  additional  expectations.    His  mother  probably  ^      [ 

had  aome  jointure;  and  something  also  was  to  fell  to  him  from 
Us  annt  Mrs.  Farquharson,  That  does  not  make  a  mtax  an 
expectant  in  the  sense  this  Court  takes  that  word.  All  that 
was  driven  away  in  Lard  Chesterfield  v.  Janssen  by  the  coh<i 
aideration,  diat  Mr.  Spencer,  though  in  expectation  of  a 
very  large  fortune,  was  himself  in  possession  of  a  very 
conrideraUe  fortune.  The  only  circumstance  distinguishing 
diat  case  firom  this  is,  that  the  Duchess  of  Marlborough 
wt  nineQr  years  of  age.  All  the  Judges  there,  and 
never  were  more  able,  said,  admitting,  that  the  bar- 
was  unconscionable  originally,  it  was  impossible  ta 
g^  leHef  upon  the  simple  ground,  that  he  Inight  have  made 
abetter  bargain.  Wharton  neither  wats  very  young,  nor  to  be 
eeosidered  an  expectant,  but  of  ftill  age,  perfectly  cotnpeteni 

to 
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1799.         to  act  for  himaelf,  to  enter  into  engagements,  to  judge  of 
Wharton     *^®*^  propriety,  and  he  was  also  in  possession  of  a  very  large 
V.  fortune.    He  had  had  many  transactions  with  Bemal  and  Da 

^^Y*  Costa,  with  the  former,  as  it  appears,  through  the  medium 
of  Da  Casta.  It  is  positively  denied  by  the  answer,  and  there 
is  not  the  least  proof,  that  the  letter  from  the  Plaintiff,  upon 
which  these  transactioQS  arose,  was  dictated  by  Matf,  and  that 
it  was  not  spontapeous  from  the  Plaintiff,  who  might  very  well 
be  ashamed  of  these  transactions.  May's  interference  was  out 
of  friendship  to  the  Plaintiff,  and  a  desire  to  serve  him.  It  is 
asked,  how  he  was  served,  if  he  is  to  pay  all  the  same  money 
to  May.  The  answer  is,  the  Plaintiff  was  pressed  by  these 
persons  for  money,  perpetually  urged  and  pressed  by  them; 
and  if  he  did  not  comply,  they  were  exacting  from  him  more 
post  obits f  more  engagements ;  and  he  wanted  to  put  an  end  to 
all  the  temptations  to  extravagance,  which  his  connection  with 
these  people  held  out  to  him ;  and  he  thought,  he  should  be 
much  better  off  and  more  at  ease,  when  the  securities  were  in 
ilfey*s  hands,  and  he  could  avoid  any  farther  connection  with 
men,  of  whose  dealings  he  thought  he  had  reason  to  complain, 
and  of  which  he  was  ashamed.  It  is  asked,  why  May  did  not 
endeavour  to  impeach  their  securities.  He  says,  he  should 
have  been  very  glad  to  do  so ;  but  he  consulted  with  Mr.  WaltoM 
in  whom  the  Plaintiff  had  confidence ;  and  he  gave  Ids  opinion, 
that  nothing  could  be  done ;  there  being  no  evidence  to  im* 
[  *53  ]  peach  the  *  securities;  not  that  May  himself  declined  to 
impeach  them.  Plaintiff  knew  this  was  true.  He  went  with 
May  to  Wakon's  chambers ;  and  he  might  have  examined 
Walton,  if  he  did  not  know  it  was  true.  Was  it  for  May  to 
^ng&ge  in  any  suit  to  impeach  the  securities  contrary  to  the 
advice  of  the  person,  to  whom  the  Plaintiff  resorted  for  legal 
advice  ?  If  he  could  not  impeach  them,  nothing  remained  but 
to  take  them  up.  There  is  no  ground  therefore  to  impeach 
him  upon  that  head. 

JnPiddock  v.  Broom  the  bill  was  to  be  relieved  against  a 
security  executed  for  no  consideration ;  the  Plaintiff  himself 
so  weak  a  man,  that  he  was  not  to  be  examined  but  by  the 
Master  himself;  and  your  Lordship  is  to  follow  that  in  such  a 
case  as  this;  W/Mrton  neither  a  young  nor  a  weak  man,  fully 
knowing  what  he  did,  perfectly  aware  of  it,  having  in  his  pos-. 

session 
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lA  die  aecuricies,  whichwere  delivered  up  by  BerndL 
Tbere  is  bo  rimilitude  between  the  cases*  As  little  resemblance 
ii  there  to  the  other  cases  mentioned*  Vaughan  ▼•  Lloyd  m^ 
tfe  caae  of  an  attomejr,  who  had  had  full  possession  of  the 
FlaiBtii^  «  man  of  fortune,  perfectly  unacquainted  with  business, 
■ikiiig  nufftgages,  tumibg  interest  into  principal,  till  he  was 
perfectly  deroured**-  There  were  glaring  instances  of  advan- 
lige  taktti  by  the  Defendant,  a  man  of  business.  His  accounts 
were  very  irregular.  He  could  not  make  but  any  money  due, 
jod  upon  the  dee  of  tfie  account  produced  by  the  Defendant 
^  niaealcolation  was  evident.  Lewu  v«  Morgan  is  a  case  of 
fei  same  sort.  The  Defendant,  an  attorney,  had  conducted 
hisjelf  in  anextraordinary  manner.  There  were.  bilLs  of  costs 
Ii  an  enormous  amount.  The  Court  went  upon  the  principle 
jour  Livdahip  very  wisely  laid  down  mNewmdn  Y.Pa^{S6)^ 
Bat  diese-  cbmob  do  not  apply  to  this.  Wharton-waM  not  in  the 
power  of  May.  .  The  pressure  of  his  necessities  was  consi* 
dnaUy  lessened  by  the  death  of  Mrs.  Wharkm.  As  to  the 
tnnsBCtion  of  June  1792,  when  the  consolidated  bond  was 
tdben,  as  it  could  not  be  impeached  for  usury  (27),  so  neither 
endd  it  be  aflfected  on  the  ground- of  extortion;  for  it  was  con- 
fematory.  It  took  place  nine  months  after  the  other  securities 
voe  due;  the  party  having  had  fidl  time  to  turn  round.  The 
Plaintiff  did  then  confirm  those  *  transactions,  which  in  1794 
he  called  upon  May  to  arrange;  having  in  the  mterval  never 
Isesdied  any  thing  against  them.  This  shews,  with  what  de- 
Bmadon  diis  transaction  confirmed  in  179S  was  afterwiards 
spin  confirmed  m  1794.  But  if  these  transactions  were  im- 
peschaHe  in  Equity,  though  not  at  law,  yet  a  man  in  the 
Fkintiff  *8  situation  in  life,  a  Member  of  Parliament,  must  have  ' 
piid  some  regtad  to  honour.  May^%  advice  was  to  pay  the 
dAc,  thoogfa  peihaps  contracted  by  extortion,  yet  obligatory 
to  a  certain  degree;   • 

Suppose  this  can  be  considered  a  case  of  expectancy,  the 
transaction  was  confirmed,  hori  Chesterfield  v.  Janssen  brings 
oat  die  strongest  principle,  that  can  be  stated  upon  the  effect 

of 
(M)  Ante,  Vol.  II,  19d.  on  the  grotiod  of  usury.     Osr/- 

(t7)  TlieXsnl  CSIuacslbr  ^rly    i$g  v.  MarquU  Townikend^  post, 

is  lbs  sfgnsmit  obierved,  that    Vol.  XlX^eiS. 

Psftt  siilf  eoukl  not  be  impeached 
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of  canfirniatfoii  All  the  learning  and  difigence  of  die  Bar  at 
that  time  were  em|)layed*  Lord  Hardwioie  with  every  dia- 
position  to  beat  down  the  practice  oi  post  oU^f  stating  them 
to  be  viiia  temporis^  found  the  confirmation  tooitrong.  PoH 
obiis  certainly  are  not  to  be  encouraged.  TheCourt  will  un- 
doubtedly lay  hold  of  any  opportunity  to  repiesa  that  speciea 
of  dealing.  But,  circumscribed  within  oertaki  rules,  those 
transactions  will  always  take  place.  The  moratity  of  the 
Royal  Eixchamge  is  different  from  that  o{  Westminster  Htdlt 
and  men  of  the  fidrest  character  will  engage  in  them.  But 
however  improvident  the  contract  may  be»  however  the  party 
tnay  be  induced  .to  it  by  the  pressure  of  distress,  if,  after  liiat 
is  removed,  he  comes- forward  and  does  that,  which  some  men 
nay  from  honour,  some  from  the  regard  of  the  opinion  of  so* 
dety,  he  shall  be  bound*  If  ever  there  was  an  instance,  in 
wfaidi  great  authority  applied  itself  to  repress  the  practioCt 
and  that  attempt  fiiiled  by  the  strength  of  the  doctrine  of  con* 
firmation,  it  is  that  case.  Nothing  can  induce  your  Lordship 
to  lose  sight  of  that  authority,  imless  they  can  shew  in  thift 
ease,  as  was  attempted  in  that,  diat  it  was  a  continuance  of  the 
same  fraud.  Is  this  Plaintiff  a  person  of  that  weak  under* 
standing,  that  he  was  likely  to  be  surprized,  inattentive  to  this 
concerns  of  life,  and  the  interests  attached  to  his  situation  t 
No.  I  wiD  try  him  by  his  own  correspondence.  A  more 
careful  attention  is  hardly  to  be  found  in  any  man  with  re* 
gard  to  the  practice  of  looking  into  his  own  affairs  from  time 
to  time.  As  Lord  Mansfield  has  stated  of  the  policy  of  the 
law,  I  may  say  of  that  of  tliis  Court.  "  It  is  a  shield  and  not 
*^  a  *  sword."  It  is  not  for  a  man  scrutinizing  his  affairs  in 
this  way,  to  come  to  this  Court,  and  say,  *^  Shield  me;**  ccmr 
fessing,  that  his  ejres  were  open;  and  fiilly  aware,  that  the 
policy  of  this  Court  would  protect  him;  for  he  throws  it  out 
as  a  threat.  As  the  charge  rises  high,  the  proof  abates  in  pro- 
portion. Upon  a  charge,  not  of  common  fraud,  but  of  the 
rankest  perfidy,  it  may  be  expected,  that  some  evidence  to 
justify  such  a  charge  should  find  its  way  to  your  Lordship.  AU 
but  Edward'9  evidence  has  been  supplied  by  the  supposed 
Gontradicti<His.  Of  the  contradiction  between  the  answers  of 
the  several  Defendants,  the  Plaintiff*  cannot  avail  himself.  Of 
the  contradictions  in  the  answers  of  each  Defendant  he  mAy; 
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M  not  unless  the  contradictOTy  passages  are  so  specifleatly         l^fWi 
pointed  ont  and  separated  as  tcallow  of  a  correct  judgment.  The 
ooRsequence  of  the  decree  is  not  interposing  on  behalf  of  a 
muk  of  weak  nnderstiindingy  but  of  onci  who  appears  to  have         Mat. 
looked  forward  in  all  his  dealings  to  this  auspicious  moment. 
tofefiere  himeelf;  and  not  under  eommott  circumstancesy  but 
psssessing  himsdf  of  all  the  Touchers,  and  calling  upon  yoiir 
Lordship,  hairing  the  Touchers  in  his  possession,  avowing  by  his 
Ul,  that  he  has  burnt  the  CTidence  of  the  Defendants  to  send 
to  substantiate  in  the  absence  of  evidence,  that  whid» 
only  be    substantiated  by  eTidence.      Lord  Hardwiek& 
dioaght  the  loss  of  Touchers,  the  destruction  and  the  havii^ 
^ten  up  vouchers,  a  material  circumstance.    It  is  safid,  in 
■say  caaea,  it  might  haTe  been  otherwise,  if  the  vouchers  bad 
been  given  up.    Here  they  are  avowedly  destroyed*  It  is  said 
Is  be  Iqr  the  confederacy  oiMay :  but  how  is  that  made  out  t 
The  least,  tfalii  is  to  be  expected,  from  a  Plaintiff  coming  to 
Mt  ande  a  security  of  this  sort,  ip,  that  if  he  does  not  prove 
Uandf  imposed  upon  in  every  instance,  in  which  he  has 
dealt  with  the  party,  yet  he    shall  specify  some  pardoulap 
jnorances,  and  prove  them,  in  order  to  set  aside  the  securities/ 
open  the   account  completely,  and  throw  upon  the  bdverse 
psrty  the  entire  burthen  of  making  out  the  demitnd.     Even  to 
obtain  permission  to  surcharge  and  falsify  there  must  be  a 
Cmndation  laid  by  charging  specific  errors,  and  proving  some- 
of  diem  actually  to  exist    In  not  one  of  the  securities  between^ 
Dm  Co$ia  and  the  PUintiff  are  errors  spedficaUy  pointed  out.- 
Efe  contents  himself  with  the  mere  genera]  allegation,  that  the 
hSk  vahie  was  not  advanced ;   not  stating,  tliet  the  security, 
nas  so  much,  and  the  money  advanced  9o  much*    The  very 
qiKstion  in  such  a  case  is,  Whether  he  shall  be  put  to  give 
my  aecoont  of  his  advances;  he  is  entitled  to  set  up  f  and        [  *^  ] 
fsst  npon  his  bond  as  a  sufficient  voucher  of  the  justice  of  his 
debt,  until  they  lay  a  ground  for  impeaching  it,  and  call  upon 
him  to  aupport  that  bond  by  evidence  of  his  advances.     Till 
dien  he  is  not  bound  to  prove,  that  he  advanced  a  shillingi 
As  to  the  composition  of  the  actions,  men  of  the  greatest  cha-» 
ftcter  and  the   most  conscious  innocence  have  bought  off 
pioseeutioos  fin*  offimces  of  a  very  high  nature;  with  regard 
ts  which  they  would  be  very  unwilling  to  appear  at  the  Bar  of 

a  Court 
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17W«         a  Court  of  Justice.    That  is  not  the  course  of  proceeding  of  a 


Whai^ton 


firm  mani  nor  what  he  would  be  advised  to  adopt;  but  these 
-^  terrors  operate  upon  men's  minds;  and  therefore  it  is  not  to- 

Hat*  be  imputed  to  the  Defendants,  that  they  gave  way  to  that  ap-' 
prehension.  We  have  seen  the  effect  of  such  an  apprehen- 
sbn  upon  a  very  honourable  man,  who  was  attacked  for  usury' 
in  penalties  to  the -amount  of  150,000/.  Though  conscious  of 
bb  innocence  .he  was  apprehensive:  he  did  not  know  what 
might  be  the  effect  of  false  swearing;  and  it  went  so  far,  that 
the  person,  who  supported  the  actions,  being  upon  a  cro8»- 
examination  confuted  and  detected,  went  out  of  Court  and- 
put  an  end  to  his  existence. 

As  to  tiie  charge,  that  the  Defendants  did  not  keep  books, 
that  might  be  a  reason  for  their  acquiescing  in  objectionamade 
to  their  accounts,  that  they  are  not  so  fiilly  proved  as  tiiey 
might  be,  and  that  cannot  be  supplied  by  their  books.  But 
it  has  never.in  cases,  where  it  was  much  more  obligatory,  been 
carried  to  the  extent  now  pressed.  They  neglected  to  keep 
books  to  their  own  injury  merely.  They  did  not  stand  in  the 
confidential  situation  of  trustees  or  agents  to  the  Plaintiff,  that 
obliged  them  to  keep  his  accounts.  In  Lord  Hardmcie  v. 
Vernon  (28)  not  long  ago  before  your  Lordship,  we  for  the* 
Plaintiff  attempted  to  affect  Mr.  De  Laei  in  that  way.  He  was 
bound  to  keep  Lord  Hardwicke^s  accounts,  and  had  kept  no  - 
accounts.  He  was  therefore  reduced  to  the  necessity  of  fur* 
nishing  the  account  fix>m  scraps  of  paper  and  from  his  memory, 
and  to  make  out  the  best  account  he  could.  We  contended, 
that  ought  to  have  been  of  no  avail  as  a  settled  account :  but 
your  Lordship  thought,  that,  even  so  circumstanced,  though 
his  omission  was  very  culpable,  an  agreement  having  been* 
made,  that  an  accountant  should  make  out  the  best  account 
he  could,  it  was  too  much  that  he  should  have  no  credit  for 
the  siuns  paid.  In  Lewis  v.  Morgan  the  Court  expressly  state, 
that  without  the  offer  to  give  back  the  vouchers,  they  would  * 
[  ^57  ]  not  have  opened  the  account;  and  *as  to  those  items ^  the 
vouchers  for  which  were  destroyed,  they  refused  to  open  the 
account.  So  in  a  case  before  liord  Hardwicke,  Townsendr.^ 
LowfieU  {29),  containing  many  suspicious  circumstances  of 
fraud:   the  witness  was  dead,  through  whom  the  transaction' 

had 
(28)  Ante,  Vol.  IV,  411.  (29)  3  Atk.  536;  iFet.  35. 
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Iiad  gone,  and  the  money  passed.  The  death  was  an  accident  1799. 
M*  depending  upon  the  party :  but  Lord  Hardwicke  said,  he  _.  ^^^""^ 
could  not  totally  set  aside  the  securities,  and  referred  to  a  case  i^, 

in  the  House  of  Lords  to  the  same  effect.     It  is  infinitely  Mat. 

rtroogery  where  it  is  the  act  of  the  party  acknowledged  by 
lull,  that  actually  precludes  us  from  proving  the  demand  in  a 
cne,  in  which  in  many  instances  it  is  clear  the  full  sum  was 
iiTanced,  and  in  all  according  to  the  PlaintiflTs  admission  a 
oomiderable  sum  must  have  been  advanced.  It  would  be  an 
easy  way  of  destroying  every  security  to  raise  suspicions  upon 
die  transaction  and  give  a  security  inducing  the  party  to  give 
up  the  vouchers.  After  such  a  decision  no  party  would,  as 
Sir  W.  Lewis  did,  oflfer  to  give  back  the  vouchers. 

Lard  Chancellor. 

I  win  state  to  you  the  impression  upon  my  mind  at  present; 
and  leave  it  to  the  Plaintiff's  Counsel  to  consider,  whether 
diey  can  scarry  the  decree  fiurther.  I  think  it  impossible  to 
ivpeach  Bemal's  original  transactions  with  W%arton  as  to  the 
fod  obiis^  The  settlement  of  those  transactions  is  a  confimfa* 
tioo  fiill  as  strong  as  that  in  the  case  mentioned.  I  think,  as 
at  present  advised,  it  is  impossible^  whatever  the  decree  may 
be  against  May^  that  he  could  have  any  equity  over  against 
BermaL  The  inclination  therefore  of  my  opinion  at  present  is 
to  let  the  securities  stand  for  the  11,312/.  12f.  lOd.,  making 
May  account  to  Wharton  for  tiie  8000/. 

As  between  May  and  WkartUn  there  b  no  account  settled. 
The  accounts  are  of  such  a  nature :  the  fidse  accounts  given, 
the  falsification  of  his  own  account  by  the  production  here^ 
nake  it  perfectly  just  to  decree  a  general  accomit,  charging 
Mag  with  the  8000/. 

I  hold  the  same  idea  as  to  Da  Costa  ;  for  in  making  up  that 
band  for  7900/.  I  cannot  conceive,  that  may  not  be  unravelled, 
or  that  it  is  a  true  account.  He  states  a  settlement  upon  the 
29cb  of  AprU,  and  that  the  balance  was  7S27/.  The  Plaintiff 
produees  ^a  receipt  for  3100/.  the  balance  upon  a  siettlement  [  ^^  ] 
of  aooQunts  to  that  day.  It  is  also  true^  that  two  days  afler^ 
wards  he  takes  a  bond  for  6000/.  and  a  note  for  1228/.  \  which 
lith  the  note  for  600/.  in  Parker's  hands  are  the  basis  of  the 
bond  for  7900/.  upon  the  second  transaqtion«     But  when  I 

come 
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1709.         ecnne  to  look  into  BemaVs  account  of  the  leveral  sums  taken 

ygr  ^""^^^  in.  his  name  for  the  benefit  of  Da  Costa,  I  find^  how  very  near 

i;..  diey  are  the  exact  amount  of  the  sum  stated  by  Da  Costa  bb 

MiiX^         the  balance  upon  ihe  29th  of  April.     There  is  the  1700/.  with 

l^L  interest;  500/.  with  some  interest,  I  do  not  know  exactly 

what ;  the  SOOf. ;  the  suspicious  article  of  the  2G30/.    These 

sums  altogether  make  51502. ;  and  adding  the  2100/.  they  come 

ao  Tery  near  the  sum,   that  it  impresses  my  mind,  that  the 

account  was  settled  by  taking  a  security  for  those  other  sums, 

which  were  covered  by  the  securities  in  the  name  oi  Berm^^ 

and    liiat   Wharton   is    doubly  charged.     The    consequence 

would  be  to  give  relief  so  far  io  Wharton  as  to  the  11,21S/, 

lis.  lOrf. 

l[he  Attorney  General  then  observing  upon  the  difference 
between  diis  case  and  Lord  Chesterfield  v.  Janssen,  where 
there  was  no  doubt,  that  the  money  had  been  advanced,  said, 
he  could  convice  the  Court,  that  all  the  money  was  not  ad- 
vanced; and  there  was  the  greatest  reason  to  doubt,  whether 
the  Plaintiff  ever  received  the  money,  which  it  was  imputed  to 
him,  that  he  did  receive,  and  whether  Bemal  actually  paid 
those  considerations  even  to  the  extent  he  represents. 

The  Lord  Chancelloe  said,  he  was  very  open  to  argoment 
lipon  it :  if  that  was  shewn,  it  would  carry  it  quite  out  of  the 
case ;  adding,  that  in  throwing  out  the  present  state  of  his 
opinion  he  went  upon  the  presumption,  that  the  considerations 
ibr  all  these jpo^  obit  bonds  were  paid,  either  to  Wharton,,  or 
to  Da  Costa  as  agent  of  Wharton ;  and  as  to  Bernal  it  was 
|io  affiur  of  his  what  pas^d  between  them  as  to  that  money* 

The  Attorney  General  in  the  reply  contrasted  this  case  with 
Lord  Chesterfield  v.  Janssen  ;  in  which  there  was  no  question^ 
that  the  money  was  iafli\y  advanced,  and  Sir  Theodore  Janssen 
[  ^59  ]  doubted  the  *  legality  of  the  transaction,  and  communicated 
his  doubts  to  Mr,  Spencer »  The  Attorney  General  also  re- 
ferred to  Lord  Thurlow'a  opi^ioi)  on  confirmation  iii  Crowe  r. 
Ballard  (30). 

m 

(30)  3  Bra.  C.  C.  117.    Ante,  Vol.  1,^15,   See  the  note,  221. 
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The  renudoder  of  the  reply  waB  particularly  directed  to 
■pwirJimg  Bemal'e  account  of  the  consideratioiis  he  had 
paid  for  Us .  aecurities,  and  to  shew,  that  Bemal  havmg  in 
leferal  inBtances  had  notice,  that  Da  Costa  was  deceiving,  the 
PluDtiff,  aad  particularly  from  the  circumstance  of  his  taking 
die  bond  fcnr  1700iL  as  for  money  advanced  by  him,  though  by 
Us  amwer  he  confessed  it  was  to  cover  a  debt  to  Da  CosiOt 
iisd  no  right  to  consider  Da  Cosia  as  the  Plaintiff's  agent. 
On  die  part  of  BenuU  it  was  again  attempted  to  account  for 
die  payment  of  the  90002.  for  whidi,  it  was  alleged,  the 
PlaiDtiff  had  not  -credit  upon,  the  transactions  of  May^  June^ 
•ad  JuU/^  1 793.  The  Lord  Chancellor  siud,  it  was  not  very 
naterial,  how  it  was  paid ;  for  he  should  not  dedde  upon 
diaft  point ;  but  leave  it  open  to  him  to  make  what  he  could 
oT  it  before  the  Master. 


17m. 


WUABTpir 

mux. 


Lord  Chancellor. 
I  shaH  very  shortly  state  the  principal  cirenmstancesi  that 
had*  to  the  decree  I  am  about  to  make.  It  is  a  long  time, 
ttnoe  I  have  been  acquainted  either  by  my  own  experience  or 
from  the  Reports  and  Books  with  a  case  of  so  singular  and 
tooipUcated  fraud,  or  more  powerfully  callirig  upon  the  CocM 
to  make  those  persons,  who  state  themselves  as  actors  in  diet 
fraud,  account  for  dieir  transactions  in  a  strict  and  regular 


The  Plaintiff  came  of  age  in  1788.  He  was  then  possessed 
of  a  considerable  estate  and  a  considerable  certain  reversion 
tipoB  the  death  of  Mrs.  Farquharsan^  She  Was  entitled  to  a 
ttioiety  of  a  third  of  the  Wharton  estate.  He  was  one  of  her 
to4ieir8 :  and  she  was  not  in  a  capacity  to  dispose  of  her 
property.  That  therefore,  it  is  clear,  as  well  as  the  reversion 
in  his  own  estate  upon  the  death  of  his  mother  was  certain. 
He  had  also  veiy  large  expectations  indeed  from  Mrs.>  Whar^ 
toi,  his  grand^unt;  who  was  entitled  to  two  thirjds  of  the 
Wharton  estate.  He  was  her  natural  heir.  Her  *  character 
is  perfect^  weH  known.  She  had  gone  through  a  very  long 
fife  with  gieat  frugafity ;  and  was  very  Kkely  to  be  disgusted 
by  any  extravagance  of  her  nepliew.  It  was  prudent  in  him, 
as  long  as  she  Uved^  io  have  a  reserve,  and  to  borrow  privately. 

The 


[♦60] 
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1709^  The  first  transaction^  which  gave  rise  to  this  suit,  was  in  1788. 

He  had  a  singular  enough  security;  a  bill  for  1000/.  upon 
Mr.  Lascelles.    If  that  had  been  a  common  bill,  there  would 

May.  have  been  great  difficulty  to  have  got  that  discounted.  For 
some  reason,  not  at  all  explained,  he  applies  to  his  friend 
Mr.  May  for  a  proper  person  to  discount  that  bill ;  and  May 
recommends  Da  Costa.  In  the  first  transaction,  the  subject 
of  this  suit,  which  began  about  Autttmn  1789,  he  applies  to 
Da  Costa,  who  has  been  employed  in  all  the  business  after- 
wards  as  the  broker,  to  raise  for  him  1000/.  upon  a  post  obit 
payable  upon  the  death  of  Mrs.  Wharton.  He  appears  to 
have  been  pressing  for  the  money,  and  to  have  received  it  all 
zt  Newmarket  in  October  1789;  the  terms  two  for  one.  I  say 
little  upon  the  gross  inequality  of  it.  With  regard  to  these 
bargains,  they  are  always  unequal.  Another  sum  of  1000/L 
was  obtained  upon  the  like  terms ;  and  these  two  sums  were 
united  in  one  bond  for  4000/. ;  and  I  take  it  these  two  siuns 
were  all  paid  to  him.  In  1790  we  find  three  more  sums,  in  all 
to  the  amount  of  2270/.  I  do  not  state  the  small  sums  sepap- 
rately.  They  were  following  pretty  rapidly,  upon  the  same 
terms,  post  obits,  payable  upon  the  death  of  Mrs.  Wharton.  . 

The  next  transaction  was  in  1791.  Upon  the  same  day 
there  are  two  post  obits  for  600/.  each,  supposed  to  be  ad- 
vanced, payable,  the  one  upon  the  death  of  Mrs.  WharUm, 
the  other  upon  the  death  of  General  Lambton,  He  executed 
in  one  day  to  Bemal  these  two  bonds  for  1200/.  Mrs.  Whar-' 
ton  dies  in  the  September  following,  September  1791.  Upon 
her  death  at  the  end  of  six  months,  the  amount  of  all  her 
post  obitSf  in  the  whole  9740/.  would  become  due  upon  the 
face  of  the  securities.  Wharton  came  into  possession  of  a 
very  large  sum  of  ready  money  upon  her  death.  In  June 
following  a  bond  was  taken,  dat^d  the  7th  of  June,  1792,  for 
the  whoU  sum  of  9740/< ;  a  plain,  compnon,  bond,  payable  in 
a  year;  and  nt  the  same  tijne,  which  is  a  remarkable  circum- 
stance, upon  the  same  7th  of  June,  1792,  that  this  bond  is 
taken  for  these,  sums,  which,  if  the  consideration  was  really 
paid,  had  certainly  become  due  upon  the  terms  of  the  post 
obit  contracts,  a  bond  was  executed  of  the  same  date  for 
1700/.  as  for  money  advanced  by  Bema/;  and  it  is  now  con- 
Ibssedj  that  no  money  was  advanced  for  that  bond ;  but  that 

sum 
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nm  was  to  cover  a  debt  to  that  amount  supposed  to  be  owing  '^^^* 

upon  notes'  passed  between  Da  Costa  and  Wharton.     But  in     Wharton 
tke  transaction  of  that  date  no  notice  is  taken  of  Da  Costa.  v. 

It  is  a  plain  bond  as  for  money  lent  by  BernaL  What  Bemal  May. 
bd  to  doy  if  there  was  no  confederacy  between  him  and  Da 
Costa^  with  covering  Da  Costa^a  demand  by  taking  the  se- 
eonty  in  his  own  name^  is  not  at  all  explained.  When  the 
]fear  came  round,  Wharton  was  called  upon  to  come  to  a  settle- 
ment, and  pay  the  9740/.  and  the  1700/;  and  upon  the  7th  of 
Jne,  1793,  a  new  transaction  took  place.  Instead  of  9740/. 
ie£iid  a  new  bond  for  6740/.  and  a  post  obit  for  3000/.  That 
f9d  obU  was  one,  upon  which  3000/.  was  or  was  not  paid : 
bit  it  is  certain,  that  upon  that  date  it  could  only  relate  to 
dnt  single  contingency,  upon  which  there  had  at  that  date 
pmed  any  security  between  the  parties.  Therefore  it  can 
iamy  apprehension  refer  only  to  the  post  obit,  that  was  (Ken 
lettled,  payable  upon  the  death  of  Mps.  Hall  Stevenson.  In  a 
■onth  afterwards,  the  6th  of  July,  another  post  obit  is  taken 
ftrthe  Hke  sum  of  3000/.  payable  upon  the  death  of  Mrs.  Far^ 
fiarsan;  and  also  we  find  upon  the  same  date,  and  making 
fut  of  the  same  transactioui  another  post  obit,  in  its  con- 
ceptbn  for  6486/.  in  consideration  of  3243/.  supposed  to  be 
idianced,  payable  upon  the  death  of  Greneral  Lambton,  in  case 
bediould  live  beyond  the  ^th  of  March,  1794,  and  Wharton 
ifonid  survive  him.  It  did  so  happen,  that  General  Lambton 
a  day  or  two  before  the  day.  Therefore  only  the  single 
became  an  article  of  charge  in  the  subsequent  settlement 
of  accounts  as  against  Wharton. 

I  have  now  stated  all  the  seciurities,  upon  which  there  could 
be  any  account  due  in  June  1794*  From  June  1793  to  June 
17M  another  year  elapsed,  and  another  period  of  arrangement 
imved.  But  also  before  that  period  two  notes  were  given ; 
vfaich  came  as  subjects  of  demand  in  the  settlement  of  ac- 
DOBBts  in  Jmie  1794 :  one  for  2630/.,  supposed  to  be  a  sum  of 
Dooey  due  from  Wharton  to  Da  Costa.  The  Plaintiff  con- 
ioids,  that  was  originally  on^  for  1630/. ;  and  the  note  upon 
nqpectkm  appears  to  have  beeil  mutilated  in  a  clumsy  enough 
Burner.  The  other  note  is  for  2900/.,  stated,  when  the 
transaction  was  investigated,  to  have  been  a  note,  which  passed 
a  account  for  money  supposed  to  have  been  lent  by  Mr.  May 

VoL.V.  E  to 
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1799,  id  the  PfaintHf :  and  which  had  by  May  been  put  into  the  handi 
of  Bemal;  and  Mayhsal  received  the  value  from  Bemal\  and 
therefore  having  been  originally  a  debt  from  Wharton  to  Mag 

May.         it  came  to  be  a  debt  from  Wharton  to  Bernal. 

Having  stated  this,  it  becomes  necessary  now,  as  May 
hitherto  has  had  no  active  share  in  the  business,  to  state  how 
he  came  into  the  transaction.  I  wiQ  state  it  from  bis  own 
jmswer.  His  first  answer  was  prepared  with  due  speed  to 
prevent  an  injunction.  He  gives  a  frank  and  bold  answer. 
He  states  himself  to  have  been  the  friend  and  acquaintance 
of  Wharton^  He  became  connected  with  him  by  his  residence 
at  the  same  time  atYori.  He  disclaims,  except  avery  triffing 
concern,  having  had  any  money  transactions  with  Da  Coita. 
In  that  triffing  concern  he  states  himself  to  have  been  ac- 
quainted with  him ;  to  hav^  had  a  good  opinion  of  him ;  be- 
cause, having  been  a  bankrupt,  he  had,  after  having  obtained 
his  certificate,  paid  moifty  to  his  creditors ;  and  the  aspect  of 
the  answer  is,  that  so  far  from  having  bad  any  transaction,  m 
which  he  had  become  indebted  to  Da  Costa,  he  had  lent  hlnil 
money ;  he  says  he  lent  him  a  sum  of  50/. ;  and  he  professes 
to  know  as  little  of  BemaL  He  knew,  there  were  such  per- 
sons ;  but  kfiew  nothing  of  their  transactions':  but  he  repeats 
several  times,  that  he  had  no  idea  the  Plaintiff  had  any  con- 
siderable dealings,  imprudent  dealings,  with  either  of  tfaemw 
Having  in  strong  terms  stated  his  utter  ignorance  of  any  deaK 
ings  of  the  Plaintiff  with  Bemal  or  Dct  Ccfsta,  he  then  states 
the  history  of  his  entering  into  this  transaction^  and  the  nmm 
ner,  in  which  he  first  became  acquainted,  that  the  Plaintiff 
had  any  money  transactions  with  them,  or  became  involred  is 
any  embarrassment.  He  repeatedly  says,  he  gave  great  efedit 
to  Mr.  Wharton  for  understanding  and  prudence :  but  the  di^ 
cumstance,  he  tells  (it  is  well  enough  dressed  up)  is,  that  s 
Mr.  WHKams  had  constdted  him  upon  a  case  of  usury,  i^  iii 
that  constdtation  had  disclosed  circtimstances  to  him  of  th^ 
dealings  of  these  persons  with  several  persons;  and  idnong 
the  rest  he  found  they  had  been  dealing  very  deeply  wWl 
Wharton.  From  his  regard  tcft  Wharton  this  circumstaootf 
pressed  upon  his  mind ;  and,  he  being  ill  in  bed,  Whartcm 
eomes  to  pay  him  $t  friendfy  visit;  and  May  upon  bis  sidk  bed 
lectures  Wharton;  communicates  to  him  what  he  was  told; 
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rsony  to  find  him  in  this  distress ;  talks  very  prudently  and         tVtf9. 
wtfy;  advises  him  to  extricate  himself;  and  he,  being  more  a     wJTCJ^qjj 
m  of  business  than  Wharton,  offers  to  assist  him ;  and  tells  „. 

im,  how  he   came  to  the  knot^ledge  of  his  affairs.     Whar-         May. 
M  confused    and   ashamed   readily   accepts   th^   offered  a&- 
iliiice. 

Yon  observe.  May  svears,  that  this  transaction  passed  in  o^ 
bolit  June    ITS*;    and  the  date  deserves   attention.      The 
nuerwas  dvsrom  upon' the*  27th  oi  February ,  1795.     Swear- 
19  It  that  date  he  dates  the  incident  of  Williams  in'  or  about 
te  preceding.     It  is  not  easy  to  conceive  that  so  singular 
ft  incident,  and  a  conversation,  that  produced  such  serious 
i^loyment  in   Whartons  business,   could   remain  for  a  few 
Mihs  in  any  Confusion  in  Mays  mind.     He  says,  this  passed 
h  or  about  June.     I  take  it  the  drst  day  of  that  month.     He 
!nii6t  xifiake  it  later ;  for  a  little  afterwards  the  letter  autho« 
■ig  May  to   take  up  the  securities  fixes  the  date  of  his 
iipbynient  in  Wharton^  business.     But  from  the  most  cer- 
im  evidence  we  know,  (I  am  now  giving  credit  for  the  truth 
if  flic  story  of  Wiltiains,  credit  to  a  certain  extent)  we  know, 
Bi  incident  of  Williams  was  long  antecedent  to  June;  for  the 
Mb  issued  in  the  actioris,  that  were  brought,  upon  the  6th  of^ 
Kfjr*     This  we  find  from  Edwards*s  depositions ;  which  de- 
iEne  all  credit;*  for  he  is  perfectly  confirmed  by  the  writs 
cMd  and  the  appearances  put  in ;  and,  when  we  go  farther, 
»e  find,   tlus  casual  client  of  Mr.  Mays,  who   opened'  the 
tbtBt  of  usury,  who,  he  swears,  was  and  is  a  perfect  stranger 
b  Ukn,'  this  Mr.  Williams,  is  brought  to  Edwards  by  Mr.  May 
aider  (be  borrowed  name  of  Blake,  his  person  not  being  then 
biota  to  Edwards,  and  is  introduced  to  Edwards  as  the  per- 
tao  fo  carry  on  the  actions  ;  May  making  use  of  Mr.  Walton's 
std  May  under  the  name  of  Blalce  paid  Edwards  five 
Tor  (he  first  expence  of  brining  the  actions.    The 
EvAte  account  is,   that  Williams  being  asked  by  Edwards, 
rime  he  fived,  where  he  came  from,  answered  he  came  from 
HridoL     Edwards  naturally  thought,  that  as  Williams  lived 
it  an  inn,  if  he  sh'ouTd  be  asked  at  the  Judge's  chambers,  who 
(he  Fhintifir  was,  and  where  he  lived,  &c.  it  would  be  ncfces- 
BBj  to  have  another  residence.     Therefore  at  the  recommen- 
lafiSon  ot  Edwards  he  took' a  lodging  in  the  Adelphi.    A  Uttle 

£  2  more 
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1799.         more  money  was  advanced  to  Edwards;   ancL  afterwards  he 
Wharton      ^^  informed,  the  whole  busmess  was  dropped ;  and  he  was, 
V.  ta  go  no  farther ;  and  Williams  disappeared. 

May«  Upon  this  transaction  I  am  necessarily  driven  to  this  con- 

clusion; that  Mr.  May's  account  of  his  entrance  into  the 
business  of  Wharton,  Bemal,  and  Da  Costa,  is  a  downright 
fiction^  a  fable  invented ;  and  it  is  utterly  impossible,  that  May 
in  that  answer  can  have  stated  it  correctly  ;  and  farther,  it  is 
absolutely  certain,  that  it  is  a  deliberate,  contrived,  falsehood ; 
and  it  takes  from  him,  and  all  he  can  say  in  his  own  favour, 
every  degree  of  credit.  In  consequence  of  that  conversation 
with  Wharton  however  he  seems  to  say  he  had  an  authority  lo 
interfere,  and  to  treat  with  Da  Costa  and  Bemal  on  the  part  of 
his  friend,  and  to  settle  '^  these  damnable  transactions  (31)*" 
He  says,  a  few  days  after  the  receipt  of  the  letter,  dated  the 
S7th  of  June,  he  appointed  Da  Costa  and  Bemal  to  meet 
him,  in  order  to  Uquidate  their  demands.  We  find,  upon 
the  1st  oiJuly,  only  three  days  afterwards,  the  meeting  takes 
place.  What  time  he  took  to  think,  before  he  sent  the  letter 
to  appoint  the  meeting,  what  inspection  he  had  of  the  businefli^ 
is  not  very  obvious.  Supposing  him  really  acting  as  the  friend 
of  Wharton,  performing  the  duty  he  professed  to  undertake^ 
it  was  utterly  impossible  within  the  time  to  have  had  an  ex- 
amination ;  especially  as  it  was  not  upon  the  S8th  or  89th  of 
Jtdy,  as  appears  by  the  answer,  that  they  were  appointed  to 
meet. 

Then  what  is  the  examination  ?  Every  one  demand  Bemal 
could  bring  forward,  to  the  amount  of  19,21^2.  12s.  lOdL 
in  which  is  included  the  2900/.,  the  note  of  the  Plaindff  to 
May  himself,  for  that  is  necessary  to  make  up  the  sum  ol 
19,212L  I2s.  lOdL,  all  is  admitted,  and  agreed  to  be  the  sum, 
for  which  Bemal  is  entitled  to  payment.  May  says,  he  was 
not  able  to  impeach  the  securities  by  any  settlement.  What  ' 
reason  had  he  to  settle  his  own  note  among  them?  It  is 
inconceivable,  how  WliartotCs  note  to  May  comes  to  be  found 
played  into  Bemal* s  hands,  to  be  settled  among  all  ''  these 
**  damnable  transactions''  (32).  There  was  a  little  more  in  the 
business  stiU.    Though  Mr.  May  had  no  evidence  to  impeach 

these 

(31)  The  expression  of  the  Pbuntiff's  letter,  27th  Jtnie,  1794. 

(32)  See  the  Plaintiff's  letter,  27th  Jtme,  1794.  I 
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these  trmnsactionsy  a  few  questions  were  to  be  aslced.     The  1799. 

IiOOJL  was  no  debt  otBemal's.     He  does  not  pretend  it  was    w^TCtow 
dne  to  him.     Bemaly  if  die  question  had  been  put  to  him,  p. 

wonldy  it  18  to  be  supposed,  have  given  the  answer  lie  now        'May. 
iotM.    So,  as  to  Ae  S6S0L ;  that  was  not  his  affair,  but  Da 
Cotia\  to  be  settled  widi  hun.    So,  as  to  the  sum  of  S24SI., 
ikt  consideration  of  the  post  obit  payable  upon  the  death  of 
QtDfcnl  Lambion ;  that  also  was  matter  of  Inquiry.      Some 

might  have  been  had,  how  the  money  was  ad- 
No  :  no  question  is  asked :  all  is  admitted.  It  passed 
as  a  debt  Whartom  w^is  bound  to  discharge  to  the  amoimt  of 
19,212L  \iU.  lOrf. 

But  tlus  is  not  aB ;  for  we  find  anodier  transition.  Mr.  May^ 
lAo  is  the  friend  of  Whmrton^  who  had  been  in  an  afflicting 
■tnatioii  himself,  feeling  a  regard  for  Wharton,  and  acting  for 
flie  pmrpose  of  extricating  him  from  his  embarrassments,  takes 
ddi  i^iportiinity  of  quietly  and  snuglj  settling  his  own  demand. 
Who  was  the  middle  man  there?   Who  settles  the  account 
Wharton  and  May  ?    And  it  is  a  very  singular  set- 
;   for  he  takes  a  bond  for  4140/. ;   making  Wharton 
debtor  to  him,  if  the  account  is  true  and  fair,  in  the  sum  of 
STSJL  14f.  9d.    It  was  very  handsome  and  fair,  if  the  account 
ii  jost:  bat  it  was  an  odd  occasion,  upon  which  Mr.  May  was 
to  setde  his  account  widi  Wharton ;  and  such,  that,  with  the 
cve£t  he  tidies  for  being  in  some  degree  a  man  of  business,  it 
not  very  prudent  to  put  an  end  to  all  the  vouchers,  which 
to  substantiate  that  demand  ;  for  it  is  obvious,  it  was  an 
current  between  Wharton  and  May ;  and  settling  such 
an  account,  when  the  business  he  was  employed  in,  was,  not 
to  setde  his  own  account,  but  to  get  Wharton  out  of  '^  these 
^  dtammable  transactions  (  33 )"  was  singular^ 
If  ( was  to  stop  here,  and  the  case  went  no  farther,  is  it 
that  this  Coturt  should  not  relieve  against  such  a 
settled  by  such  a  person  as  May^  settling  his  own 
at  the  same  time,  and  settled  obviously  without  inquiry, 
,   or  any  attempt  to  do  the  duty  he  took  upon 
as  the  friend  of  Wharton  ?    The  best,  that  could  be 
for  hin,  would  be,  that  he  was  inadvertent,  careless,  and 
sirprised;  that  he  was  not  quite   the  man  of  business   he 

thought 
(3^)  See  the  PhintiTs  letter,  27Ui  June,  1794. 


WHARTON 

V. 
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17dO.         thought  himself.     But  that  is  not  all ;  for  the  ca3e  doe9  na^      ] 
rest  here.     After  this  we  find  another  transaction  about  the      j 
same  time.     But  first  I  shall  take  notice  of  the  mannfer,  ii) 
May.         which  this  settling,  and  what  he  calls  extricating  W/iartoHf  wa^ 
effected.     The  friendship  he  shews  Wharton  is,  that  he  make^ 
Wharton  dehtor  to  him  to  the  same  amount.     The  debt  is 
shifted  from  Bemal  to  May.    He  makes  himself  creditor  of 
Wharton  for  the  debt  of  Bemal;  and  takes  at  the  same  tiiii^ 
his  own  demand  liquidated  and  settled ;  and  he  takes  separate 
bonds^  and  for  the  whole  sum,  to  cover  the  19,212/.  \2s.  lOcf. 
How  is  Wharton  relieved  ?      How  is  he  the  better  for  this  3 
How  does  he  get  o\it  of  the  hands  of  Da  Costa  andiS^rftaf? 
But  he  puts  himself  into  the  hands  oi  May ;  and  does  not  save 
one   single  farthing  by  the  friendly  interposition  of  Mr.  Bitafff 
nor  rid  himself  of  any  one  difficulty.     It  was  indifferent  tp 
him,  whether  he  owed  that  sum,  to  the  one  or  the  other : .  pnty 
that  by  removing  the  transaction  farther   from   the  origipal 
dealers  any  unravelling  or  other  settlement  of  these  accounts 
was  made  more  difficult  upon  the  part  of  Wharton. 

Thus  far  I  have  stated  the  case,  as  it  appears  as  to  M^  , 
upon  his  first  answer :  but,  having  dropped  this  circumstance  qf 
Williams,  as  in  the  course  of  his  story  affording  a  plea,  why  }ie 
should  take  upon  himself  this  employment  as  the  friend  of  ^ 
Wharton,  a  little  farther  inquiiy  was  .made :  the  first  answer    ^ 
having  stated  no  more  than  I  have  related.     I  ought  to  notiop^    ^ 
that  Mr.  Ayscough  was  the  witness  to  these  securities*     I  do  ^ 
not  know,  whether  I  understand  it  accurately :  but  I  think,  it  '*^ 
was  supposed  at   the  bar,  that  Ayscough  had  expressed  hiiii'*  '^ 
self,  that  the  Plaintiff  had  been  relieved  by  May,   and  that   ^ 
May  had  got  him  out  of  i^  dreadful  scrape.     That  is  not  so.   ^ 
In  the  answer,  there  is  a  Uttle  confusion  in  the  expression,  '^ 
but  it  is,  that  Wharton  said,  May  had  got  him  out  of  a  dffiad-   ^t 
ful  scrape,  not  that  Ayscough  passed  such  a  judgment  upon   ^ 
the  transaction ;  but  that  the  Plaintiff*  said  so  in  his  presence*   ^i 
Then  Ayscough,  executing  the  bonds  as  a  witness  gives  very    ^i 
little  countenance  to  the  transaction :  a  fan*  man,  of  WAarioMiS    \ 
acquaintance  desired  by  him  to  witness  the  execution;  he  heiBg    k 
very  well  satisfied  with  Mays  conduct ;   and  Ayscough  opt   \\ 
inquiring  farther.  i; 

Upon  the   second  answer  it  comes  out,  that  this  is  not  all,    t| 
that  passed  upon  the  Ut  oi  July,  ITOi.     He  admits  through    (| 

an    I, 
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at  immfime  number  of  falsehoods  respecting  WiUiams,  that  1799, 

now.  had  been  paid  as  a  compensation  for  the  actions  brought     i^H^R'j'OJr 
k  ihe_  name  of  WiUia$ug,  and  paid  by  Bernal  and  Da  Cosia^  v. 

loDg  very  much  alarmed  at  the  event  of  the  actions^  or  very  May* 

■leh  afraid  of  their  characters  :  it  is  sometimes  put  one  way« 
wmetimes  the  other;  and  that  this  payment  was  made,  for 
whom  ?  For  the  advantage  of  Wharton  ?  N.o :  it  is  distinctly 
nraa,  that  it  was  made  to  WiUiams.  In  the  account  with 
Ben^  credit  is  taken  by  May  for  the  8000/.  as  paid  to  WHn- 
ficMr.  I  suppose,  it  is  hardly  necessary  to  state  much  as  to 
daty  after  all  the  evidence,  that  was  read ;  and  no  degree  of 
oedolity  ican  possiUy  be  m  great  as  to  be  imposed  upon,  now 
dot  the  matter  is  opened  a  little,  by  the  story  of  Williams  f 
ad  eonndering  the  different  accounts  May  gives.  The  former 
aeeonnt  was,  that  Ma^y  waa  consulted  by  Williams^  a  perfect 
tanger  to  hioi.  In  the  second  answer  he  states,  that  he 
Wharton  was  the  director  of  the  actions;  and  that 
continued  in  his  mind,  till  WiUiams  gave  him  a  copy 
ef  tiie  declaration  or  information.  It  is  clear,  no  declarar 
tkn  or  information  ey^Br  existed,.  He  says,  that  in  read- 
ily; that  declaration  .or  information  he  found,  it  extended 
t»  laoney  transactions  between  Da  Costa  and  other  persons, 
ig  lour  besides  Wharton^  and  that  Williams  also  informed 
wfaidi  is  singular  information  from  Williams,  that  an 
w«fl  brought  against  Afay  himself  in  the  n^ime  of  Franco. 
all  these  circumstances  he  concludes,  that  the  Plaintiff 
not  furnish  Ae  matter  of  the  declaration.  All  this  is 
ige  invention;  but  it  goes  upoo  circumstances  clearly 
demonstrated  to  have  no  possiUe!  existence. 

So  fiur  upon  the  answers  o(May.  But  that  is  not  all  the 
evidenee  as  to  his  conduct ;  for  they  have  read,  and  properly 
ready  as  evidence  the  examination  o{  May  upon  that  fraudulent 
commisaon  of  bankruptcy,  that  was  superseded.  Upon  that 
I  Snd*  diat  May  for  a  very  considerable  period  before  was  in 
nB  fab  transactions  involved  with  Bernal  and  Da  Costa  con- 
Bemal  supporting  him  at  Yorh  with  credit:  they 
his  credit;  he  supporting  theirs;  and  I  cannot 
and  it  is  just  here  to  take  notice,  that  this  is  not  the 
cnly  cage,  in  which  I  find  Mr.  May  playing  all  those  tricks  of 
a  sharper,  ^detected  by  the  contradiction  pf  bis  own  .evidepiMl 
and  by  the  evidence  against  bim» 
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1799.  The  result  is,  that  Wharton  has  been  circumvented,    de- 

Wharton     '"^^*^  ^^^  cheated,  into  all  this  settlement  of  accounts,  by 

1^.  Mr.  Matff  with  his  eyes  shut:  May  professing  to  act  as  his 

l^AY,  friend  and  agent;  but  instead  of  managing  his  affairs  manage 
ing  his  own.  How  far  he  is  interested,  whether  he  was  em- 
ployed by  these  people  as  a  setter  to  engage  Wharlon,  is 
not  distinctly  disclosed :  but  from  the  whole  this  result  ap-^ 
pears;  that  by  the  confederacy  and  agency  of  these  three 
persons,  playmg  into  each  other's  hands,  the  Phiintiff  has 
been  grossly  defrauded.  I  cannot  take  upon  myself  to  solve 
how  the  8000/.  came  into  the  nands  oi  May.  Bemal  and 
Da  Costa  appear  to  have  lost  that  sum  through  his  inter- 
f  irence.  It  is  clear,  they  were  alarmed,  and  that  they  were 
glad  to  abate  that  sum  in  that,  which  they  brought  forth  as 
the  demand  against  Wharton.  That  sum  abated  was  not  put 
into  the  pocket  of  Williams.  How  they  came  to  let  it  pass 
into  May'Sf  unless  that  upon  the  ground  of  so  many  other 

■ 

transactions  they  thought  they  could  get  it  back  again^  I 
cannot  take  upon  me  to  say.  Such  a  transaction  is  com- 
pletely inexplicable.  One  has  heard  a  story  of  persons,  who 
had  settled  their  transactions  of  cheating  other  people,  and 
sat  down  to  play.  One  observed  another  packing  the  cards, 
but  gave  him  no  interruption,  because  he  thought,  he  should 
pick  the  pocket  of  the  other  of  what  he  would  get  by  cheating 
the  rest.  Whether  this  was  a  transaction  of  that  sort,  or  not, 
it  is  very  clear  that  May,  as  the  active,  real,  friend,  of  Whar^ 
ton,  doing  what  he  professed,  might  have  taken  advantage  of 
that  8000/.:  which  among  them,  it  is  very  clear,  has  been 
gained  to  May  upon  these  transactions. 

Upon  the  result  of  the  whole  I  mean  to  state  the  ground 
of  my  decree,  before  I  come  to  the  particular  directions. 


By  the  decree,  as  affirmed  by  the  House  of  Lords  with  some 
slight  variations,  it  was  declared,  that  the  nine  bonds  for  pay-r 
ment  of  20001.  each,  and  the  bond  for  4L50/.,  dated  respec- 
tively  the  1st  o£July,  1794,  and  the  two  bonds  for  1000/.  and 
1012/.,  dated  the  3d  o{  November,  1794,  given  by  Ae  Plaintiff 
to  the  Defendant  May,  and  also  the  warrants  of  attorney,  Stc* 
and  also  the  bond  for  7900/.,  dated  the  10th  of  July,  1794, 

• .given 
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giTcn  by  the  Plaintiff  to  the  Defendant  Da  Costco,  and  the  1799. 

warrant,  &c.  appear  to  have  been  the  result  of  a  confederacy     if  hakton 
between    the  Defendants  Bemal,  Da  Costa  ♦  and  May,    to  », 

defirand  aiid  impose  on  the  Plaintiff,  and  obtained  by  an  abuse  May. 

of  the  confidence  given  to  Da  Costa  arid  May,  pretending  to  I  •  ™  J 
act  as  agents  for  the  Plaintiff,  with  the  privity  and  knowledge 
cSBemaly  sharing  in  the  unjust  gain  of  the  several  transac-^ 
tions  in  the  pleadings  mentioned  ;  and  that  the  said  bonds  and 
judgments  shall  only  stand  as  security  for  the  sums,  which' 
shall  appear  to  be  really  due  from  the  Plaintiff  upoii  the 
accounts  hereinafter  directed. 

An  account  was  directed  of  all  dealings  and  transactions  be- 
tween the  Plaintiff  and  the  Defendant  Bemal ;  in  which  the 
Plaintiff  is  to  stand  charged  with  4000/.  as  due  from  him  upon- 
Ae  8th  of  September,  1791,  on  the  bond,  dated  the  9th  of 
November,  1789;  and  in  respect  of  the  other  bonds,  payable 
on  the  contingency  of  his  surviving  Mrs.  W/iarton,  and  also  of 
die  bond  for  1200/.,  dated  the  1st  of  April,  1791,  payable 
upon  the  death  of  General  Lambton,  it  was  ordered,  that  the- 
Kaster  do  inquire,  what  was  die  consideration  of  each  of 
diose  bonds ;  and  whether  the  same  was  really  paid  or  ad- 
vanced to  the  Plaintiff  by  the  Defendant  Bemal  at  or  before 
die  execution  of  such  bonds  respectively ;  and  in  what  manner* 
the  same  was  paid ;  and  in  case  it  shall  appear,  that  the  same 
was  fully  paid,  that  the  Plaintiff  stand  charged  with  the  sum; 
for  which  the  bond  was  given ;  and  in  case  it  shall  not  so 
appear,  that  the  Plaintiff  stand  charged  with  such  sum  only 
as  was  really  received  by  him. 

The  Master  was  directed  to  inquire,  whether  the  sum  of 
9000/.  was  actually  paid  and  advanced  by  the  Defendant  Bemal 
to  Plaintiff  at  or  before  the  execution  of  the  bond  for  6000/.^ 
dated  the  30th  of  May,  1793,  and  payable  on  the  death  of 
Anm  Hall  Stevenson ;  in  what  manner  the  same  was  paid  or 
advanced ;  and  whether  the  same  or  any  part  thereof  was  either 
returned  to  Berntd  or  wrote  off  in  account  between  the  Plaintiff 
and  him  on  the  7th  of  June,  1793 ;  also  to  inquire,  whether 
the  sum  of  3000/.  was  really  paid  or  advanced  by  the  Defend- 
ant Bemal  to  the  Plaintiff  at  or  before  the  execution  of  the 
bond  for  6000/.  dated  the  6th  of  July,  1793,  and  payable  on 
die  deatK  of  Frances' Farquharson;  and  in  what  manner  the 

same 
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1909.         6Wie  was  paid  or  advanced.     Tlie  Master  was  also  directed  to 

.^  ^^^^^  inquire^  wh^t  was  die  sum  really  paid  or  advanced  by  Defend- 

y^  ant  Bermil  to  the  PlaintijST  at  or  before  the  execution  of  the 

May.         bood  ♦for  6486/.,  dated  the  6th  otJuly,  1793,  on  the  cour 

(!  ^70  ]      tN^gency  of  General  Lambton's  death;    and  in  what  man^r 

tixe  sajii^e  was  paid  or  advanced ;  and  it  was  ordered,  that  the 

Master  do  state,  what  he  shall  find  to  have  been  the  sum  really 

4ue  }}y  the  Plaintiff  (exclusive  of  the  two  bonds  for  6000/, 

ea^).  to  BerncU  on  the  1st  of  July,  1794,  (in  his  own  right) 

ap4  ^o  what  sunis  claimed  by  him  at  that  date  were  claimed 

by  him  in  trust  for,  or  as  standing  in  the  place  of,  the  Defend- 

ont^  Da  Costa  and  May  respectively ;  which  sums  in  respect  of 

the  privity  between  bim  and  them  are  to  be  carried  to  th^ 

i^veral  accounts  hereyiafter  directed. 

,Ap  acQQunt  w^s  directed  gf  all  dealings  and  transactions 
between  the  Plaintiff  and  tlie  Defendant  Da  Costa ;  and  an 
inquiry,  what  sums  had  been  received  by  Da  Costa,  as  broker 
p^  agent  for  ^he  Plaintiff,  snd  what  sums  he  had  paid  or  dis- 
bursed to  pr  fpr  the  use  of  the  Plaintiff;  and  what  com- 
9^ssion  he  Iiad  cbarged|  and  what  be  ought  to  have  been 
aIlowe4;  and  an  inquiry,  whether  the  cancelled  note  for 
^630/.  dated  the  18th  of  May,  1793,  which  is  in  the  hands 
of  the  plaintiff's  Clerk  in  Court,  was  really  given  for  such 
^lUA  o^  for  1630/^;  and  what  w^s  the  consideration  for  the 
§ame,  apd  when  paid,  and  in  what  manner ;  and  the  Master 
IHras  ^  be  at  liberty  to  state  that  specially,  and  by  a  separate 
Report,  if  he  shall  think  fit,  and  the  pities  desire  it. 

An  account  was  directed  of  all  dealings  and  transactions 
f)etwe<en  tjbe  Plaintiff  and  the  Defendant  3fa^,  and  of  all 
XKMiies  received  by  flfay  for  or  on  account  of  the  Plaintiff, 
jaad  of  all  si^ns  paid  or  disbursed  to  or  fqr  the  use  of  the 
Plaintiff;  and  i(  was  declared,  that  May,  acting  or  pre^ 
-  tending  to  act  on  behalf  of  th/e  Plaintiff  in  the  settlement 
of  his  affairs,  ought  npt  have  credit  for  the  sum  of  8000/., 
alledged  to  have  been  obtained  as  an  abatement  from  the 
demands  set  up  by  the  two  other  Defendants  Da  Costa  and 
Bemal  against  the  Plaintiff;  and  that  the  Defendant  May  is 
entitled  to  hold  the  two  bonds,  dated  respectively  the  3d  of 
November,  1794,  which  he  obtained  from  the  Plaintiff  in  lieu 
of  l^onds  for  6000^*  ^ach  pa^abl^  op  the  respective  deaths  of 

4w» 
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•  <  • 

Ann  Halt  Steeenson  and  Frances  Farquharson,  and  with  which  1799. 

he  was  entrusted  by  the  Plaintiff  to  compound  and  settle  with     w^ITrton 
Bermal,   as  a  security  only  for  such  sum  as  was  really  paid  or  t. 

bottd  fide  allowed  ^  in  account  between  him  and  Bemal,  when  mat. 

tlie  last-mentioned  bonds  were  given  up.  I     ^  -1 

The  common  directions  were  given  for  the  production  of  all 
books,  papers,  &c.  and  the  parties  to  be  examined  upon  in- 
terrogatories, &c.  In  the  mean  time  it  was  ordered,  that  the 
Defendants  May  and  Da  Costa  be  restrained  from  entering  up 
apy  judgment  or  carrying  o^  any  action  in  the  Court  of  Great 
Session  in  Scptland  ( 34 ),  on  their  securities,  unless  upon  the 
default  of  tlie  Plaintiff  to  answer  interrogatories  or  to  pro- 
secute the  account,  this  Court  shall  otherwise  order.  The 
Defendants  were  restrained  from  assigning  their  securities.  , 

The  Plaintiff  was  ordered  to  pay  the  costs  of  the  Defendants, 
the  fair  holders  of  the  bonds;  and  the  Defendants  May,  Da 
Costa  and  Bemal,  were  ordered  to  pay  to  the  Plaintiff  those 
costs  together  with  his  own»  The  consideration  of  farther 
directions,  interest  and  subsequent  costs,  was  reserved,  wil^Ii 
lijberty  to  apply  (  35 ). 


Maya  Counsel  pressed  for  an  injunction  to  restrain  Da  Co§Ui 
from  proceeding  against  May  on  his  collateral  security  for  the 
7900/. :  but  the  Lord  ClianceUor  refused  to  make  any  order 
between  them  in  this  cause. 

{34)  BvMyv.  3funday^!y  Madd.        (35)  This  decree  was  aflirmed 

297.     Kennedy  v .  Earl  of  Caui-  in  the  Iloase  of  Lords  ou  tbe 

lis,  2  Swanst.  313.  See  ibe  qote,  10th  q(  Augutt,  1G07. 
923. 
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1790.  M'LEAN   r.   LONGLANDS. 

TesUtor  Uav-  (CJ.ENERAL  MCLEAN  having  purchased  from  Hutchinson 
JDg  proved  the  Mure  and  William  Mure  three  annuities  of  200/.  300/. 

value  of  aDDui-  and  350/.  the  first  for  the  lives  of  General  M'Lean  and  his  wife 
ties,  secured  to  and  the  survivor,  the  seeond  for  her  Kfe,  and  the  third  for  his 
the  separate      ijf^^  singly,  all  secured  by  the  joint  and  several  bonds  of  the 

,  .  ^      .  '  Mures t  by  indentures,  dated  the  21st  of  September,    1789, 
•sadebtander       .        i     «    -         .,  ^  ,     ^   .,  .         ,  ^,         > 

the  bank-  assigned  all  the  said  annuities  to  John  Ogilvie  and  Edmona 

mptcy     ^      -^  ^^^^^'^^9  their  executors,  &c.*  ♦  upon  trust  to  permit  his  wife 

oftheerantors   ^^^^  M'Lean  to  receive  all  the  arrears  due  at  his  decease! ; 

bis  assets  were  a^  in  case  he  should  die  in  her  life,  then  as  to  the  annuities 

charged  with    of  200/.  and  300/.  from  and  after  his  decease  in  trust  to  pay 

the  dividends    an  annuity  of  27/.  to  Margaret  M'Lean  for  life,  and  the  like 

only,  upon  the  annuity  to  Susannah  M'Lean,    an  annuity  of   20/.  to  Betty 

®^    ®   .  M'Lean,   and   such  other  annuities,  not  exceeding  50/.   per 

t      'th  th      onnum,  as  he  should  at  any  time  direct ;   and   upon  farther 

aanuities  as      ^^^st  to  pay  to  and  empower  the  said  Jane  M'Lean  and  her 

subsisting.  assigns  to  receive  the  said  two  annuities,  subject  to  the  said 

A  claim  by  the  payments. 

testator's  wi-        The  Mures  becoming  bankrupt.  General  McLean  was   ad- 

dow  to  divi-  mitted  a  creditor  upon  their  respective  separate  estates  for 
dends.towhjch  J^^Q^gf    ^^^  ^^^^  ^j^^  j^j^^  ^^^^^^  j.^^  ^^c^f  j^  g^  ^^  miSl., 

he  was  entitled  >    .       .  t_        i     i  4.  j      i        r  ^\. 

,  ,     ,    t>ein£r  the  calculated  value  ot  the  annuities. 

under  a  bank- 
ruDtcv  as  a  General  McLean,  having  no  issue,  by  his  will,  dated  the  10th 

gift  by  bim  to  ^^  May,  1796,  made  a  general  disposition  of  his  real  and 
her  separate  personal  estate  to  his  wife,  her  heirs,  executors,  administra- 
use,  failed ;  the  tors,  and  assigns ;  and  appointed  her  sole  executrix.  After- 
evidence  not  ^ards  by  a  codicil  he  appointed  Ogilcie  and  Longlands  to  be 
Tsuffif'n'*'"^  joint  executors  with  her ;  and  reciting,  that  he  had  given  her 
.  -.  ,.  all  his  property  absolutely,  he  revoked  such  absolute  bequest^ 
rectinir  an  except  as  to  plate,  jewels,  and  household  furniture ;  and  gave 
iBsue.  the  enjoyment  of  all  the  rest  of  his  property  to  her  during  her 

natural  life ;  and  directed,  that  after  her  death  that  property 
should  revert  to  James  Allen  Parke  and  Lauc/dan  M^Lean^ 
his  nephews. 

The  will  was  duly  attested  by  three  witnesses.  The  codici) 
was  unattested.  The  testator  died  upon  the  18th  of  February 
1798.  His  widow  and  the  other  executors  proved  the  will  aii4 
codicil. 
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After  the  death  of  the  testator  the  bill  was  filed  by  the 
widow,  or  behalf  of  herself  and  the  other  surviving  annuitants, 
and  the  trustees  under  the  settlement,  the  widow  claiming 
out  of  the  assets,  first,  the  sum  of  1850/.  as  a  gift  made  by 
bar  husband  in  his  life-time  to  her  sole  and  separate  use ;  and, 
secondly,  an  annuity  of  500/.  a-year  for  her  Ufe,  subject  to  the 
other  annuities,  according  *  to  the  settlement.  In  support  of 
the  latter  claim  the  bill  charged,  that  the  testator  without 
consulting  his  wife  or  any  of  the  other  persons  elected  to  give 
up  the  said  several  annuities,  and  to  prove  the  sum  of  83261. 
as  a  debt  under  the  Commission  in  respect  of  them ;  and  that 
he  received  several  dividends;  and  others  are  expected; 
which  in  the  whole  will  amount  to  more  than  sufficient  to  pur- 
chase an  annuity  of  500/.  and  upwards  for  the  Ufe  of  the 
Plaintiff;  and  that  the  commutation  of  the  annuities  for  a 
som  of  money  cannot  affect  her  right  under  the  settlement. 
The  prayer  of  the  bill  was,  that  an  account  may  be  taken  of 
the  debts,  legacies,  and  funeral  expences,  of  the  testator,  and 
of  his  personal  estate ;  that  the  Plaintiff  may  be  at  Uberty  to 
deduct  1850/.  out  of  his  estate ;  and  that  out  of  the  residue 
an  annuity  of  500/.  for  her  life,  subject  to  the  other  annuities 
according  to  the  settlement,  may  be  secured ;  and  that  she 
may  be  permitted  to  receive  the  interest  of  the  rem^dning 
part  of  the  personal  estate  for  her  life,  &c.  according  to 
the  wiU. 

The  nephews  of  the  testator,  Parke  and  M'Lean^  by  their 
answer  stated,  that  at  the  time  the  Commission  issued  the 
penalties  of  the  bonds  were  forfeited ;  the  annuities  being  in 
arrear ;  and  that  upon  an  appeal  to  the  King  in  Council  from 
a  judgment  obtained  by  the  testator  in  Jamaica  it  was  deter- 
nuned,  that  an  agreement  signed  by  the  executors  of  Atkinson, 
a  deceased  partner  with  the  Mures,  was  void ;  and  that  the 
testator  had  no  remedy ;  and  the  only  compensation  he  could 
obtain  was  by  procuring  himself  to  be  admitted  a  creditor 
under  the  Commission ;  and  the  Defendants  denied,  that  he 
elected  to  prove  under  the  Commission  and  give  up  the  an- 
nuities. They  stated,  that  the  Plaintiff  in  many  conversations 
iqpproved  of  his  proving  under  the  bankruptcy,  and  relin- 
quishing any  claim  as  for  subsisting  annuities* 


1700. 
M'Lean 
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V. 


*  in  support  of  the  PlmntiflTs  claim  to  1850/.  John  Lems  c(ce 

posed,  that  upon  the  6th  or  7th  o(  February,   1798,  he  was 

requested  by  the   testator  and  his  wife  to  accompany  him  to 

LoNOLANDS.    Guildhall  on  Saturday  the  10th  for  the  purpose  of  receiving  a 

dividend  from  the  estate  of  the  Mures,  amounting  as  was  sup- 
posed, to  about  2000/.;  and  which  dividend,  when  so  received, 
v^as  intended  by  General  McLean  to  be  immediately  paid 
over  ot  delivered  to  his  wife  for  her  own  proper  use  and 
[  ♦  74  ]  benefit ;  for  he  then,  and  had  at  various  *  other  times,  de- 
clared, that  th6  money  accruing  from  the  said  dividend  should, 
so  soon  as  it  was  received,  be  delivered  into  the  hands  ot 
disposal  of  his  wife,  to  "be  by  her  either  vested  in  the  whole 
or  in  part  in  the  public  funds  or  upon  mortgage,  as  he 
should  choose,  in  the  names  of  trustees,  for  her  own  separate 
Use ;  and  it  had  been  agreed  between  him  and  his  wife,  that 
the  depoftetit  should  be  one  of  the  trustees ;  General  McLean 
also  declared  the  same  intention  respecting  the  dividend 
aftei^Wards;  and  in  particular,  when  the  deponent  called  ac- 
cording to  the  appointment  on  Saturday  the  10th,  notice 
having  been  received,  that  the  dividend  was  deferred  to 
Tuesday,  and  the  Plaintiff  expressing  some  dissatisfaction 
at  the  delay.  General  McLean  then  told  her,  that  she  should 
give  herself  no  uneasiness  upon  that  account;  for  the  divi- 
dend would  assuredly  be  paid  on  Tuesday  next ;  and  she 
should  immediately  receive  it,  and  make  what  use  of  it  she 
tllought  proper.  Upon  the  15th  of  February  the  deponent 
Was  informed  by  the  Plaintiff  that  Callender  had  in  pursuance 
of  her  husbaifid's  directions  and  authority  delivered  to  her 
two  checks,  drawn  by  the  assignees  upon  their  bankers,  for 
1850/.,  payable  to  Ann  McLean  or  bearer,  on  account  of  the 
skid  dividend.  She  produced  the  checks ;  and  the  deponent 
advised  her  immediately  to  demand  payment  from  flie  bankers, 
and  to  apply  and  vest  the  money  for  her  use  according  to  the 
repeatedly  declared  intentioh  of  her  husband,  and  he  so  ad- 
vised her  under  the  apprehension,  that  in  case  her  husband 
should  die,  before  the  money  should  be  applied  or  vested,  and 
hie  should  not  have  destroyed  the  Codicil,  which  the  deponent 
uilderstood  he  intended,  some  trouble  or  difficulty  might  arise 
to  her  respecting  the  said  money  :  but  the  deponent  did  not  dis- 
close his  reason  to  her  on  account  of  his  promise  to  the  testator 

not 
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not  to  mentkm  the  transaction  as  the  codicil.  As  the  deponent         l^Pff. 

did  not  assign  any  special  reason  for  her  demanding  the  money       yunr^^ 

immediately,  she  chose  to  defer  it  from  motives  of  delicacy ;  „^ 

her  husband  being  then  very  ill ;  and  she  then  said,  Cullender  Longlands. 

liad  informed    her,   she  could    receive    payment,  when   she 

chose    to  demand  it  either    personally  or  otherwise.     The 

deponent  of^en  heard  General  McLean  say,  he  had  lost  a  large 

ptrt  of  his  property  by  lending  money  upon  bad  securities ; 

and  be  lamented  the  loss  with  tears,  not  upon  his  own  ac- 

coont,  but   his  wife's ;  of  whom  he  always  spoke  with  great 

tenderness  and  affection ;  especially,  as  she  bore  with  so  great 

patience  such  a  diminution  of  her  fortune  and  expectations 

csuaed   by  his  imprudence.     ♦  He   declared,  he  considered       [  *  75  ] 

himself  bound  in  justice  as  well  as  honour  to  leave  her  the 

whole  of  his  estate,  that  remained;  and  he  regretted  he  had 

not  more  to  leave  her. 

WilBam  UPLean  deposed  to  a  conversation  in  his  presence 
upon  the  11th  of  February,  1798,  relating  to  the  dividends 
due  from  the  estate  of  the  Mures,  amounting,  as  was  sup- 
posed, to  about  SOOO/. ;  which  had  been  postponed  from  the 
1 0th  to  the  13th.  In  the  course  of  that  conversation  General 
McLean  gave  directions  and  authority  to  CaUender  to  receive 
the  diWdends,  and  pay  the  same,  or  18507.,  part  thereof,  to 
his  wife  for  her  own  sole  and  proper  use  and  benefit,  and  to 
keep  the  residue  in  his  hands,  until  he  received  farther  di« 
rections. 

This  witness  also  stated,  in  the  same  manner  as  the  last,  thai 
the  Plaintiff  a  few  days  afterwards  informed  him,  that  Callen* 
der  had  deUvered  to  her  two  checks  for  1850/.  &c. 

Henry  CaUender  deposed,  that  he  was  in  habits  of  great 
mtimacy  with  the  testator ;  and  previously  to  the  dividend 
being  declared  he  requested  the  deponent  to  retain  a  part 
diereof  and  pay  a  bond  debt  of  100/.  and  also  70/.,  which  had 
been  advanced  on  account  of  the  dividends ;  and  the  remain- 
der was  to  be  paid  to  the  testator  himself.  The  deponent 
having  heard,  that  the  testator  was  indisposed,  and  having 
been  repeatedly  told  by  him,  that  he  had  most  pressing  oc- 
Ctfion  for  money  to  discharge  debts,  went  to  his  house  upon 
the  15th  of  February,  1798,   intending  to  pay  him  1650/.  in 

part 
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1709.         part  of  his  dividend  upon  the  joint  estate  and  200/.  on  account 

-J^l^'^  of  his  dividend  upon  the  separate  estate  o(  Hutchinson  Mure\ 

I,,  the  deponent  being  employed  by  the  assignees  in  the  manage- 

LoNGLANDS.    mcut  of  the  afiairs  of  the  bankrupts.     He  found  the  testator 

sick  in  bed,  and  incapable  of  speaking  to  him  or  of  transacting 

business ;  and  to  the  best  of  his  remembrance  and  belief  be 

did  not  mention  to  the  testator  the  occasion  of  his  coming 

there :  but  he  did  mention  it  to  the  Plaintiff;    and  proposed 

to  leave  the  checks  with  her ;  but  upon  condition  that  they 

should  not  be  sent  into  the  banker's  for  payment,  until  proper 

receipts  were  given,  either  by  the  testator  himself,  in  case  he 

recovered  from  his  illness,  or  by  his  personal  representatives 

in  case  of  his  death ;  and  the  Plaintiff  having  consented  to 

receive  the  checks  on  those  terms,   the  deponent  delivered 

[  *76  ]        *them  to  her  accordingly  for  the  use  of  the  testator ;  and  the 

deponent  did  not  make  any  offer  to  her  to  fetch  bank  notes  or 

cash  for  the  said  checks  or  either  of  them.     The  deponent 

and  the  Plaintiff  were  the  only  persons  present  at  the  delivery 

of  the  checks  to  her.     The  testator  was  not  capable  of  giving 

any  directions  as  to  the  payment.     The  deponent  previously 

to  the  15th  oi  February y  and  to  the  best  of  his  recollection  on 

or  about  the  10th,  called  on  the  testator  to  inquire  after  his 

health,  and  apprize  him,  that  a  dividend  upon  the  joint  estate 

had  been  declared,   and  that  a  dividend  upon  the  separate 

estate  would  be  declared  on  the  13th:  but  he  never  called 

for  the  purpose  of  paying  the  testator  the  sums  of  1650/. 

and  200/.  on  any  other  day  than  the  15th.     The  testator 

never  did  give  him  any  directions  for  paying  the  said  money^ 

or  any  part  of  the  dividends  to  any  person,  or  express  any 

wish,  desire,  or  intention,  respecting  the  application  thereof: 

but  the  deponent  delivered  the  checks  to  the  Plaintiff  for  the 

use  of  the  testator,  as  before  deposed,  and  for  no  other  use 

whatsoever. 

Cullender  stopped  payment  of  the  checks ;  and  they  were 
not  paid  till  the  2d  of  July ^  1798;  when  they  were  received 
under  the  probate  by  Mrs.  M'Lean  and  the  other  execu- 
tors. 

With  respect  to  the  question  upon  the  Plaintiff's  right 
under  the  settlement  it  was  admitted,  that  there  were  no 
creditors,  whose  rights  came  in  competition  with  her.     It  was 

contended, 
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Wteiidedt  that  die  anntuties  having  never  been  in  atrear  (S6)i         17W. 
•ad  ooiisequently  the  bonds  not  forfeited,  and  General  M'Leam      ^i_ 
hniog  proved  the  vahie  ai  a  debt  under  the  Comminion  «, 

vkhoot  the  consent  or  privity  of  the  trustees,  the  Phdntiff  Lomglamo* 
vas  oitided,  considering  his  conduct  at  a  hceach  of  trusty  tp 
have  annuitieB  to  the  extent  of  her  right  under  the  settlement 
Ncared  to  ber  out  of  his  personal  estate ;  or  at  least,  if  he 
diodd  be  considered  as  having  acted  for  the  hM,  in  proving 
dbe  debt,  and  dierefore  she  should  aequieaoe  hi  that  ineasure» 
the  Plaintiff  cbdmed  for  her  absolute  use  all  the  di^denjda 
pnoecding  firom  die  bankrupt  estates  in  reqpect  of  Ae  val«e 
sf  the  two  amiuitiea  settled  upon  her. 
'  After  some  discussion  upon  this  point,  and  an  intimadon 
fiom  die  Court,  that  there  might  be  cohsSderable  difficulties 
in  the  way  f  of  the  claim  to  the  extent  first  mentioned,  the  [  ^77  ] 
PhJnriflTa  Counsel  restrained  it  to  the  latter  part  of  the  al-< 
temative^  and  die  Court  expressing  a  very  clear  opinion^ 
that  the  naintiff  was  endded  to  all,  that  the  bankrupt's 
paid  upon  the  prpof  in  respect  of  the  value  of  the  two 
aetded  upon  her,  the  Defendant's  Counsel  acquiesced 
in  that  opioi<»i« 

The  next  question  arose  upon  the  Plaintiff's  claim  to  the 
im  of  18S0/.  as  an  absdute  gift  fSrom  her  late  husband. 

Mr.  PiggoU  and  Mr.  Graham,  for  die  Plaintiff. 
Hus  was  not  strictly  danaUo  mortis  causd  (37 ) ;  as  it  waa 
not  given  in  contemplation  of  death,  nor  upon  condition,  that 
die  donor  died;  but  was  an  absolute,  unconditional,  gift, 
vithoBt  relation  to  the  time  of  the  death  of  the  dcmor  'or 
the  duration  of  his  life :  yet  it  was  such  a  disposition  as  this" 
Coart  would  support  against  all  claiming  as  volunteers  under 
Ihe  donor.  It  is  now  too  late  to  deny,  that,  though  at  law  a 
■sn  may  not  make  a  gift  to  his  wife,  a  ^ft  of  property  to  her 
wparate  ose,  accompanied  with  dehvery,  will  be  supported  in' 
Equity.    In  this  instance  the  gift  is  complete;  for,  whether 

money^ 

(M)  There  wes  no  «rtdence  scripUon  of  Jknatid  morth  eauii 
m  opposition  to  Ae  answer  as  upon  a  minute  ezamination  of 
tslUa.  the    aadiorities    by    the    L&rd 

(17)  For  the.  disiinotiona  npoa  ChatuaUrrt  «et  Tmtt  v.  Hilbertp 
m  eahject  and  a  correct  de-    ante,  YoL  II.  111. 

VoLv.  F 
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1709.         mbney  or  bank-notes  or  cash-drafts/  were  put  into  her  handi^ 
M*hRAU      ^^  same  rule  would  prevail ;  and  the  delivery  is  not  the  leM 
t7.  complete,  because  drafts  payable  to  bearer  were  given,  and  not 

JiOMGLANDS.  specie.  The  bond  JUles  of  the  transaction  cannot  be  im- 
peached ;  nor  the  piety  of  the  motive  be  questioned.  No 
£raud|  circumvention,  or  practice,  can  be  imputed  to  the  Plain- 
tiff.  The  intention  was  not  suddenly  conceived,  and  instantly 
executed.  The  appUcation  of  the  drafts,  when  brought,  upon 
the  16th  of  Februarys  did  not  depend  upon  CkUlender,  the 
agent  of  the  assignees.  He  could  not  by  tacking  any  conditioii 
to  the  delivery  disappoint  the  intention  and  direction  of  tlK 
testator.  The  condition,  which  he  says  he  annexed  to  the  de-* 
livery,  was  a  condition  necessary  for  the  assignees ;  who  were 
entitied  to  a  receipt  from  General  M'Lean,  or  from  his  repre^ 
•entatives,  if  he  was  dead  at  the  time  of  payment.  Callender 
could  not,  as  agent  for  the  assignees,  dispense  with  a  legal 
discharge  for  their  security*  But  that  was  diverse  intnitu  / 
and  as  between  the  donor  and  donee  could  not  defeat  tb^ 
£  ^  78  ]  *  gift.  CaUender  speaks  particidarly  to  what  passed  upon 
the  15th  of  February:  but  he  has  not  stated  what  passed 
upon  the  10th ;  when  the  direction  was  distinctiy  and  finaUjc 
given  for  the  payment  of  the  money  to  the  Plaintiff. 

But  if  the  contradiction  in  the  evidence  should  be  sufficient 
to  prevent  the  Court  from  acting  in  the  first  instance,  a  more 
satisfactory  inquiry  into  the  circumstances  will  be  directed 
either  before  the  Master  or  by  an  issue* 

Mr.  Richards  and  Mr.  Cooke,  for  the  Defendants^ 
No  sufficient  grounds  are  brought  forward  to  induce  ther 
Court  to  act  upon  what  has  rather  been  intended  than  doner 
what  probably  had  been  interrupted  by  the  testator  s  deaths 
but  still  was  not  completed  during  his  life.  There  is  ncr 
writing  manifesting  this  gift.  It  rests  wholly  in  parol;  and^ 
though  we  see  no  reason  to  doubt,  that  it  was  his  intention  at 
the  times  spoken  of  to  give  the  money,  and  it  is  not  unlikely, 
that  if  he  had  then  actually  received  it,  he  might  have  exe- 
cuted that  intention,  and  have  actuaUy  given  it,  it  is  now  suf- 
ficient to  disappoint  this  claim,  that  the  money  waa  not  theni 
received,  nor  any  notes  for  it  in  the  possession  of  the  testieitor. 
It  la  unnecessary  to  consider,  how  he  would  have  actually 

ftppUdI 
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appBti  the  notes  upon  Ae  15ih  ot  February^  when  they'werc         t790r« 
Int  bconght  to  his  house,  or  the  mon^y,  when  they  were  paid*       yi!j^  w 
Upon  the  15th,  the  cvidelice  of  Cullender  shews,  he  was  in^  ^^ 

capalile  of  acting  upon  his  property.  He  did  not  then  act  Lonolandi^ 
upon  it  f  and  it  was  then,  and  not  tiH  then,  that  he  could  have 
JMiveied  eren  the  notes  for  the  money.  It  might  have  been 
bia  intention  to  give  it  upon  the  11th :  but  he  had  it  not  thea 
to  pve.  It  was  then  a  chose  in  action^  a  debt  due  to  him. 
There  coold  then  be  no  delivery;  and  upon  the  15th  he  was 
of  acting*  The  gift,  to  have  effect,  must  have  been 
by  deUvery ;  and  restmg  upon  parol  evidence,  both 
the  intention  and  the  execution  of  that  intention  must  be  clear 
and  precise  beyond  a  doubt,  to.  induce  the  Court  to  act  upon 
the  subject.  The  will  confirms  the  evidence,  that  the  testator 
had  talked  in  this  way ;  but  the  codicil  shews  an  alteration  of 
intention.  CaUender  was  not  examined  by  the  Plaintiff.  Shall 
she  consider  the  dividends  as  her  own,  contrary  to  the  in- 
tention of  the  testator,  and  also  have  the  personal  estate  for 

be; 

Master  of  the  Rolls (3 6).  [  79  }" 

It  is  very  clear,  that  what  Came  in  lieu  of  those  annui- 
ties she  must  have,  subject  to  the  claims  of  the  other  an- 
nuitants. 

The  only  point,  upon  which  I  entertain  any  doubt,  is  as  tp 

tliegift :  but  I  do  not  think  there  is  sufficient  ground  to  direct 

an  issue.     Nothing  less  would  do  than  a  clear  irrevocable  gift 

either  to  some  person  as  a  trustee,  or  by  some  clear  and  dis** 

tbct  act  of  his,  by  which  he  divested  himself  of  his  property, 

ind  engaged  to  hold  it  as  a  trustee  for  the  separate  use  of  his 

iifi^    If  I  were  to  admit  declarations  of  intention  or  of  a  dis- 

podtion  of  his  property  to  the  use  of  his  family,  I  should  let 

in  a  tort  of  evidence,  and  upon  a  principle,  that  would  have  « 

motX  extensive  eflfect.    But  I  will  even  suppose,  he  had  given 

CaBemder  distinct  directions  to  pay  to  the. separate  use  of  his 

vife :  does  that  vest  it  in  her :  does  that  make  CaUender  a 

trastee  for  her ;  and  could  she  in  this  Court  compel  execution 

•f  such  a  trust?    But  the  money  was  not  paid  by  CaUender r 

and  CaUender  did  not  act  as  if  he  understood,  he  had  received 

any ' 
4JUS)  The  judgment  and  arguments  are  stated  en  relatione. 

Fa 
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179a         any  directions.     Under  tibiese  circumBtances  I  do  not  itaak^ 

M*r^if       ^^^  ^  sufScient  ground  to  direct  an  issue.     The  issue  could 

«.  only  be^  whether  upon  Saturday,  the  10th  of  Februaty^  1798^ 

I^MGLANDS.   there  was  an  assignment  of  this  property  to  the  Plaintiff:  tot 

before  it  was  clearly  an  intention  oidy*  I  do  not  Eke  to  refiiao 
hn  inquiry,  where  the  piffties  require  it;  and  therefore  I  will 
tead  the  depositions. 


The  Master  of  the  Rolls  did  not  change  his  opinion ;  and 
the  decree  was  drawn  up  accordingly.  An  inquiry  was  di^ 
rected,  what  dividends  had  been  received  under  the  bank<» 
mptcy  upon  the  two  annuitieB. 


^■^W-  FREEMANTLE  r.  BANKES. 

Nov.2Vh. 
Distinclioii  be-  JOICHARD    WYNNE   by  his  wiD,    dated  the   16th.   of 
tween  a  legacy  October,  1788,  reciting,  that  the  sum  of  12,500/.  Bank 

and   a  resida-  ^p^  cent.  Annuities  then  stood  in  the  names  of  trustees^  in 

^    ^~  r*801  trust  after  his  death  to  *  secure  to  his  wife  Elixabetk  Aaatkee 
quest  as  •*  . 

to  a  Dresomed  ^V^*"^  during  her  life  an  annuity  of  400/.,  and,  subject  to  the 

aatisfaction  by  ^^^  annuity,  the  said  stock  was  entirely  at  his  disposal,  and 

the   advance-    that  be  had  transferred  the  farther  sum  of  3000/.  Bank  4  per 

meut  of  a  "pot-  cent.  Annuities  to  trustees,   upon  trust  to  secure  to  LewiM 

lion.   The  pre-  Borgue  an  annuity  of  100/.  during  his  life ;  and  subjeict  to  the 

sDmption  from  ^^^  annuity,  in  trust  for  himself,  bequeathed  to  die  Defendant 

g     e    oes  jg^^^,  ^^^  ^^^  other  persons  lliesaid  Ift.SOOL  Bank Annuitieat 
not  arise  from 
the  Utter;  and  «*J««t  to  ^e  ^  annuity  of  mi.,  and  the  said  800(M.  B«A 

parol  evidence  Annuities,  subject  to  the  said  annuity  of  100/.,  upon  trust  ta 

of  an  intention  apply  the  said  capital  two  sums  and  the  interest  and  dividenda 

to  satisfy  can-  thereof  to  such  and  the  like  uses  and  purposes,  as  are  therein* 

not  be  admit-  g^j.  declared  of  the  residue  of  his  estate ;  and  after  giving  to 

ted  originally;  ^^^^^  Countess  of  Montalban,  a  legacy  of  4000/.  he  be- 

u       c    /  •      queathed  all  the  residue  of  his  estate  and  effects  whatsoever 
where  first  vor  ^  ,         . ,  «  — ^--^ 

troduced  to  *^^  wheresoever  to  the  said  trustees,  &c.  m  trust  out  of  tlie 
repel  a  pre-  ^^  reindue  in  tlie  first  place  to  pay  all  his  just  debts»  funeral 
samption.  expences,  and  charges  of  proving  his  will  and  executing  the; 

Sfud  trust,  and  the  said  legacy,  and  any  legacy,  that  he  might 

Jgive 
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give  hy  any  eodicO;  and  in  the  next  place  to  lay  out  all  the         170e» 
deariesidue  of  his  estate  and  effects  in  the  public  funds  or  'Phskmantlb 
Iqpon  real  seeuiitiesy  and  out  of  the  interest  and  dividends^  if  v. 

efficient,  and,  if  not,  out  of  a  sufficient  part  of  the  principali      Bankbs«^ 
ci  fais  said  residuary  estate,  to  pay  several  annuities ;  and  upon 
trust,  that  ^e^  should  out  of  the  said  residue  of,  the 
estate  yearly,  untH  his  four  daughters  or  any  other  child 
of  Us  body,  who  shoidd  be  living  at  his  decease,  or  born  .19 
due  time  afterwards,  should  attain  th^  respective  ages  otf 
tvcnty-one  years,  or  be  married,  pay  his  said  wife  cat  the 
of  his  said  children  for  the  lime  being  for  the  use  ci 
of  the  said  children  the  several  annuities  of  1 50^,  to  be 
ni^Iied  and  disposed,  of  for  or  towards  the  maintenance  and 
education  of  his  said  children,  or  otherwise  for  their  use  and 
iKoefit,  as  his  said  wife  or  guardians  should  Judge  proper; 
die  BtiA  annuities  to  be  free  from  all  deductiqps  whatsoever  j 
and  in  case  there  should  be  any  surplus  of  die  interest,  &c.  of 
the  aaad  residuary  estate,  after  paying  die  said  annuities,  upon 
tmst,  that  they  should  from  time  to  time  invest  such  residue 
aeeuiities,  as  aforesaid,  in  order  that  the  same  nught  accu- 
SoT  the  benefit  of  the  persons,  who  would  become  entitled 
to  the  said  residuary  estate  under  his  will )  and  upon  further 
tmat,  that  they  should  stand  possessed  of  the  said  residuary 
eutnlc  in  trust  for  all  and  every  child  and  children  of  the  tes- 
tator, who  should  be  living  at  the  time  of  his  death,  or  bom  in   * 
*dne  time  afterwards,  equally  to  be  divided  among  them,  share      [  *81  ] 
and  ahare  alike,  and  to  be  a  vested  interest  in,  and  payable 
and  transferrable  to,  such  of  die  said  children  as  should  be 
on  dieir  attaining  the  age  of  twenty-one  years,  and  to 
upon  thdr  attaining  that  age  or  marrying,  which 
fiiadd  first  happen ;  provided  such  marriage  be  with  the  con- 
•oil  of  his  wife  during  her  lif<^  and,  after  her  death,  of  the 
gnaodiana ;  and  in  case  of  the  deaths  of  any  of  the  sons  under 
die  age  of  twenty-one,  or  of  the  daughters  under  that  age  or 
nnnanied  with  such  consent,  then  that  tHe  shares  of  the  chil- 
jittik  90  dying  in  the  said  testator's  residuary  estate,  as  well  as 
.what  might  have  accrued  under  the  said  clause,  should  go  to 
.the  aurvivo(r%  and  be  equally  divided  between  them,  payable 
jgt.snfcii  times  as  their  original  shares ;  and  in  case  there  should 
not  be  any  chUd,  yrko  shoidd  live  to  attain  a  vested  interest  in 

the 
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1799,         the  said  residuary  estate  under  the  said  will^  then  upon  trust 

Vrksman         *^**  ^'^^y  should  assign  the  same  unto  such  person  or  person* 

V.  as  should  be  nearest  related  to  the  testator  at  the  time  of 

Bankes,       his  death;  provided^  that  in  case  any  of  his  daughters  should 

marry  under  twenty-one  without  such  consent,  then  the  trua» 
tees  should  sell,  assign  and  assure,  for  the  benefit  of  such 
daughter  or  daughters  only  the  interest  and  dividends  of  her 
or  their  share  of  said  trust  monies  for  life,  for  her  or  their 
separate  use,  and,  subject  to  such  life  estate,  to  and  among 
all  the  children  of  such  daughter  or  daughters,  as  tenanli 
in  common ;  and,  for  default  of  such  issue  to  and  among  all 
other  the  daughters,  who  should  marry  with  such  consent 
as  aforesaid*  The  testator  then  appointed  the  trustees  his 
executors* 

In  January,  1797,  Elizabeth  Wynnes  one  of  the  daughters 
of  the  testator,  with  the  consent  of  her  father  married  Thomat 
Francis  Freemantle  at  Naples,  where  they  were  all  then  ze-> 
sident ;  and  by  a  previous  article  executed  by  the  testator  and 
Mr.  Freemantle,  it  was  declared,  that  in  contemplation  of  thi 
marriage  the  testator  and  Freemantle  bound  themselves  in  the 
following  article,  until  a  marriage  contract  should  be  executed 
in  a  more  regular  form:  that  is  to  say,  the  testator  bound 
himself,  his  heirs  and  executors,  to  transfer  immediately,  or 
as  soon  as  powers  could  be  transmitted  to  London,  to  Mr.  Prte^ 
mantle  such  a  sum  of  capital  stock  in  the  public  funds,  ak 
would  produce  to  him  a  net  annual  interest  of  400/.  \  which 
capital  stock  he  thereby  granted  to  Freemantle  as  the  marriage 
portion  of  his  daughter,  to  be  by  him  disposed  of,  as  he  might 

(  ^39  ]  ^afterwards  think  fit ;  sjAFreevMntle  bound  himself,  his  heirs 
and  executors,  to  vest  the  sum,  which  should  be  so  transferred 
to  him,  in  trustees,  in  trust  to  pay  the  dividends  to  himself  for 
Efe,  and  after  his  decease,  if  EUxabeth,  his  intended  wifia^ 
should  survive  him  without  issue  of  said  marriage,  to  pay  the 
dividends  to  her  for  life ;  and  after  her  death  to  apply  the  said 
capital  stock  in  the  manner,  that  should  be  at  any  time  after 
directed  by  him  in  writing ;  and  in  case  she  should  survive  him 
with  issue  of  said  marriage,  the  said  capital  sum  and  the  divi* 
dends,  &c.  should  be  applied  for  the  benefit  of  her  and  said 
children  of  them  in  such  manner  and  proportions  as  should  a( 
finy  time  b^  directed  b^  him  under  his  hand^ 


/ 
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After  the  marriage  transfers  were  made  accordingly  by  tlie         1769. 

of  10,0002.  4  per  cent.  Bank  Annuities,  to  Mr.  Free-  pug^^^xLa 
and  by  bim  to  trustees.    The  testator  died  in  January ,  «. 

1799.  The  bill  was  filed  by  Mr.  ahdMrs.  Freemantle  against  Bawkbs^ 
Ifae  execatOTS  and  the  three  other  daughters  of  the  testator, 
mho  weie  aH  unmarried ;  the  Plaintiffs  claiming  a  fourth  part 
^  the  residue  pf  the  testator*s  personal  estate  under  the  will ; 
Ae  Defendants,  the  other  daughters,  insisting,  that  the 
advanced  upon  the  marriage  of  the  Plaintiffs  must  be 
as  an  ademption  or  satisfaction  of  the  bequest  of  a 
of  the  residue,  or  as  a  part  satis&ction ;  and  Ihat  the 
fhintiflb  ought  not  to  receive  any  part  of  the  residue,  until  . 

eadi  of  the  Defendants  shall  have  received  a  sum  equal  to 
the  value  of  10,000/.  Bank  4  per  cent  Annuities, 
t  Tiie  testator's  widow  being  examined  for  the  Defendants 
staled  by  her  depositions,  that  he  several  times  declared,  he 
-mBKDt  to  make  no  difference  between  his  children  but  to  pro- 
vide ibr  tfaem  equally ;  and  particularly,  that,  after  the  Plain- 
tiff's niarriage^  in  a  conversation  upon  the  subject  of  his 
.dmghter  Eugenia  being  married,  he  declared,  that  though  he 
^ras  UBaUe  immediately  to  pay  down  so  large  a  fortune  as  he 
had  given  the  Plaintiff,  Eugenia  should  be  no  loser  by  it;  and 
be  would  engage  by  marriage  articles  to  give  her  at  his  death 
the  flame  as  he  had  given  the  Plaintiff;  and  that  his  other 
danyhlfTS  ^lould  have  e^ual  pprtiops,  « 

Tke  Aitamey  General,  Mr.  Mansfield,  and  Mr.  Bell,  for 

the  Plaintiffs. 

This  point  has  been  settled,  so  that  it  is  not  now  to  be 

^ qnesdoned :  Famham  v.  PhilUpe  (38).     Walson  v.  Lord       [  *93  ] 

Momdes  (40),  a  case  fi:equently  called  Pelham  v.  Lar-d  Lincoln. 

In  the  former  liord  Hardwieke  had  distinctly  in  his  view  the 

AirtiDction  between  the  cases  of  a  legacy  and  of  a  residue. 

The  conchiding  reason  there,  that  the  residue  is  the  remainder 

of  die  ertate  beyond  all  that  may  have  been  taken  out  by  the 

testator  fainiself  in  any  manner  whatsoever  during  his  life,   is 

decisive.    The  very  term  **  residiie**  excludes  all  consideration 

of 
(W)  d  Aik,  215.  Morgan ;  and  reported   by  the 

.    (40)  Cited  1  Bro.  CV.  05,  in    name  of  Watton  v.  ne  Earl  of 
lbs   argmnent  of  RMwuok  t.    Lincoln,. Amb.  325*.   '.  .   , 
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1799.         of  vhat    the    testator    has   dooe  in  his  Ufe.     1A  SmUk  r. 

Frbem AN         Strang  (  41 ),  the  testator  having  given  several  legacies  to  hft 

9.  three  natural  children^  and  also  the  residue  among  them,  your 

Bankes.       Lordship  thought,  a  portion  advanced  (hi  marriage  was  not  a 

satisfaction  of  the  share  of  the  recddue,  on  the  authority  of 
Fwmham  v.  PiilUpi,  and  particularly  the  OHicluding  reasook 
Mkkman  v.  Morgan  (  4@),  which  will  prohably  be  cited  against 
the  PlaintijOTs,  is  a  case  of  a  very  different  description  upon 
the  express  proviso.  Lord  Tkurhw  thought  the  words  of  ibt 
settlement  bound  them.  It  did  not  depend  upon  the  intentioa 
of  the  testator.  He  had  it  in  his  power  to  declare^  the  ad^ 
vancement  should  not  be  a  satisfaction ;  and  be  did  not  make 
that  declaration*  •       ^ 

The  Sottdtar  General,  for  the  three  other  daughters. 
Defendants, 
This  advancement  is  a  satisfaction  pro  tanto.  The  piinh 
-ciple,  upon  which  an  advancement  has  been  held  a  satisfiietioii 
of  a  legacy  to  a  child,  when  that  legacy  is  intended  byway  of 
portion,  is,  that  a  child  shall  not  have  a  double  portion  (48). 
Though  this  is  clearly  by  way  of  residue,  yet  that  was  the 
mode  in  which  the  testator  has  provided  portions  for  }m 
children ;  for  no  other  portion  is  provided.  The  distinctioB:  ii 
not  very  clear  between  his  sitting  down  and  making  a  cwlcnia- 
tion  of  a  nominal  sum,  to  which  he  supposes  his  property  wSl 
amount,  and  his  giving  them  equal  parts  of  hb  property 
without  making  thltt  calculation.  It  is  very  deat,  and  is  ad- 
mitted, that  if  he  had  made  that  calculation,  it  would  have 
been  a  satisfactioil.  In  Farr^hdm  ▼.  PfiiUips  the  question  "Was 
not  absolutely  decided.  It  might  have  been  considered  a  satis- 
[  ^84  ]  .faction  *  either  for  the  orphanage  or  the  testamentai^y  part*  It 
was  held  a  satisfkction  for  the  former.  A  gift  of  the  orphanage 
jpart  is  just  as  indefinite  as  a  residue.  It  is  not  a  specific  amn. 
|n  Watson  v.  Lord  Sondes  this  was  not  taken  to  be  a  settled 
point ;  though  Lord  Hetrdtoicke  inclined  to  think  the  partion 
<K)uld  not  be  a  satisfaction  for  the  share  of  the  residue :  but  he 
seems  to  have  avoided  the  question,  as  there  wasnopixibabili^ 
of  any  personal  estate  beyond  the  amount  of  the  debts.    In 

Michman 

^  (41>4ft-o.aC493.  (43)  O^leff  v.  Ospky^  IP. 

(42)  I  Bror  a  a  68.  Will.  147*  ' 
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Kekmam  y.  MargoMp  notwithstanding  die  proviso  in  the  setde*  tnO^. 

$aad  ma,  that   the   advancement  should  go  in  satisfauction)  ^^^^^ 

imlesa  otfaerwiae  deckured,  the  question  raised  was,  whether  a  ^^ 


of  the  residue  could  be  held  equivalent  to  an  advancement      9AKit^« 
of  money  or  land.     Lord  TAurlow  said,  the  gift  of  a  residue 
meant  so  nmeh  as  k  idiould  be  worth,   the  monqr  it  would 
ppodnoew 

.  Another  queatioii  is,  whether  the  parol  evidence  cAn  be  ad*- 
nitltd*  In  that  respect  Famham  vw  PhiUips  has  been  departed 
fipon^  sod  evidence  admitted  upon  this  ground,  that  it  is  not 
mpm  the  construction  of  fhe  will,  but  an  act  extrinsic ;  and  the 
question  is,    how  the  testator  intended  that  act  to  operates  ' 

'ThewiU  is  dear;  but  by  an  independent  act  he  has  made 
mlb&o&m.  During  Lord  Tiurhw^B  time  evidence  was  ofteft 
admitted:  Debeme  v.  Matm  {44).  EUUon  y.  Cboiboii(45): 
Cuoie  T«  Boyd(4i6\  as  to  double  legacies,  in  which  it  was 
coataded,  that  evidence  was  admissible  to  rebut  the  jpresump- 
lioi^  but  mit  to  raise  it:  Lord  Tkurlow  said,  if  it  is  admi»- 
dbie  on  one  side,  it  must  be  admissible  on  die  other ;  that  the 
qsestion,  whether  fay  giving  two  legacies  tbe  testator  did  not 
iatoid  the  legatee  to  take  both,  was  a  question  of  presumption^ 
imtee  probeiur  m  eotUrariumf  and  would  let  in  all  sorts  of 
cfidenoe:  but,  where  the  presumption  arises  from  die  con- 
straetion  of  words  simply,  no  evidence  can  be  admitted.  This 
qMHtioii  does  not  arise  upon  the  ccmstruction  of  words,  but 
«pon  an  act  done ;  what  was  the  intent  of  that  act.  The 
cridenoe  in  this  case  is  very  clear. 


Tht  AUamey  Oeueralf  in  Reply. 

lb  DeieMe  v.  Manm^  the  evidence  was  admitted  to  shew,  it 

not  a  satisfaction.    It  is  admissible  to  rebut  a  presumption. 

But  tins  case  is  not  at  all  like  those  cases  of  presumption  from 

the  advancement  of  a  child  in  the  life  of  the  *  testator.    The       [  *85  ] 

qnestioa  here  is,  what  the  residue  means  upon  the  face  of  the 

wiD ;  and  parol  evidence  is  offered  to  shew,  the  testator  did 

not  mean  the  residue,  but  after  certain  deductions.    That  is 

tft  ffwm  a  construction  to  the  will.    The  point  waH  decided  in 

Fenmham 
XM)  2Bro.  C.C.165,  519. 

(45)  2  Bro.  C.  C.  306.     3  Bro.  C.  C.  61 .     Ante,  Vol.  I,  100. 

See  the  notes,  112,  259. 

(40)  2  Bro.  C.  C.  521. 
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l^BSBMANTLB 


FamAam  ▼•  PhUUps^  and  in  Watson  r.  Lard  Sondes ;  wliers 
the  question  was  distinctly  before  the  Court ;  and  it  was  held, 
that  a  legacy  was  satisfied  and  a  residuary  bequest  was  not. 

Lord  Chancellor. 

If  the  point  upon  the  parol  e^dence  is  a  point  of  moment 
and  the  evidence  comes  up  to  it,  the  cause  should  not  hav^ 
heen  set  down  as  a  short  cause.  My  inclination  is  alwayi 
iagainst  parol  evidence.  To  admit  it  in  this  case  would  be  to 
iulmit  parol  evidence  to  make  part  of  the  will.  In  the  eaaet 
referred  to>  of  the  advancement  of  a  child  in  the  life  of  the 
iestator,  it  was  to  rebut  an  equity  ( 47  )• 
•  The  fallacy  of  the  argument  is  considering  a  {^  of  a  residue 
fls  a  gift  of  a  portion.  It  never  can  be  so  considered.  The 
idea  of  a  portion  ex  vi  termini  is  a  definite  sum.  The  testator 
specifies  this,  as  part  of  his  property,  that  is  subject  ta  aH 
■auch  debts  as  he  may  contract,  and  such  legacies  as  he  may 
{rive.  Then  what  remains,  which  is  from  its  nature  indefinite^ 
he  gives  to  his  daughters.  If  it  is  a  question  of  value,  I  inSL 
give  more  time  to  consider  it:  but  if  anyone  had  put  the  quea* 
tion  to  me  in  the  abstract,  I  should  have  said,  it  was  a  settled 
.point.  So  much  did  I  consider  it  settled,  that  when  yon 
began  to  state  it,  it  occurred  to  me  as  decided ;  and  the 
very  case  of  Mr.  Pelham'%  will  occurred  to  me.  The  printed 
Report  must  be  erroneous;  for,  no  doubt,  the  lesiduaiy 
estate  there  w^  considerable.  Richnum  v,  Morgan  is  a  case 
of  a  very  different  description.  The  sum  of  8000L  to  be 
raised  was  a  debt  contracted  upon  the  marriage;  and  the 
eldest  son  had  a  right  to  say,  the  estate  should  be  freed 
ifrom  that  charge  by  the  residue,  uple^  the  father  had  other- 
wise designed  it. 

I  will  mal^e  the  deqree  now  according  to  the  prayer  of  the 
bill :  but  it  shall  rest  in  minutes,  in  case  upon  consideration 
you  think  it  deserves  inore  argument, 


The    decree  wfts  drawn .  up  accordingly  without  &rt}ier 
jaotice^ 

(47)  Eden  r.  Smith,  post,  34 1.  See  the  note,  aote^  Vol,  III|  690. 
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CHETHAM  r.  GRUGEON.  17M. 

ILffR.  PEMBERTON  moved  to  open  biddings  upon  ah      Biddings 

advance  of  85/.  on  305t  op«oed  after 

theBeportcon- 

Mr.  Johuan  fat  the  purchaser  resisted  the  motion  on  the  "/ 

*^  .  upoD   an  ad* 

ground,  that  the  advance  was  too  small,  and  also,  that  an  ^^^  ^f  ^^^ 
order  for  confirming  the  Report  nisi  had  been  obtained  near  ^^    ^o^L 
H  ibrtnight ;    and    the    Report    had  since   been  absolutely  35^  not  ^nf^ 
confinned.  ficient* 

The  ZrOftf  Chancellor  said,  they  must  bid  more. 

On  Uie  28th  of  November  the  motion  was  repeated  by 
Mr.  iSoMp^/;  who  offered  an  advance  of  61/. 

Mr.  Aimge  for  the  purchaser  contended,  that  the  practice  is     ' 
not  to  open  biddings,  after  the  Report  is  confirmed,  unless 
there  are  special  circumstances ;  and  that  upon  that  ground 
die  former  motion  was  refiised. 

■  *  ( 

The  Lord  Chancellor  said,  the  ground  upon  which  the 
fcmier  motion  was  rejected,  was,  not  that  Jiow  suggested, 
bot  that  the  sum  was  not  sufficient ;  and  granted  this 
notion  (48  )• 

(48)  Ante,    Uptmi  r.  Lord  Ferrers,  Yd,  lY,  700.    See  the 
Bote,  YoL  II,  55,  to  Waitom  v.  Birch. 


HEWAftT  r.  SEMPLE.  jf^%: 

•  * 

^T'HE  bin  was  for  a  discovery  only.    The  answer  was  filed    Plaintiff  in  % 
in  the  vacation,  WII  for  disco- 

On  the   part  of  the  Defendants  a  motion  was  made  for  ^®"7  ^^^^   : 
mn  order  for  payment  of  the  costs  of  the  discovery.  ^?  ^^       . 

two  Terms  ta 
Mr.Roupel  for  the  Plaintiffs  contended,  that  they  were  except  to  th^ 

entitled  as  a  niQ^on  pf  cgurs^  to  two  Terms  to  except  to  answer  61^  i^ 
^answei!^  Ibe  vacaUom 


'87 


1700. 


Hbwart 
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Mr.  Shorty  for  the  Defendants  admitted^  that  upon  a  bOI 


for  relief  (49);  hat  denied  the  practice  to  be  so  upon  a  Inll 
for  discovery  only ;  the  Plaintiff  being  entitled  only  to  the 
first  eight  days  of  the  Tertn.. 


1 

-    ii 


Lord  Chancellor   granted  the   motion;    obserying,    that 
two  Temis  would  be  a  very  unreasonable  time. 


1 
t 
I 


(40)  3  Atk^  10.      Th9mM  ▼•  there  is  no  distinction  opoa  a  k 

UewellyHp  post,  Vol.  YI,   823.  bill  of   discovery.     Barim§  r,  | 

It  has  been  since  held  apon  iu-  Prituep^   1  Madd.  526.    Bttmm  ] 

quiry    into    the  practice,    that  on  Costs,  29,  30.  , 

i 


Rolls. 
l'7»9-  MIDDLEDITCH  v.  SHARLAND. 

Nov.  20th. 
On  suspicious     TJTONOR  HARRIS  devised    all  her   real  estate  in  fee- 
circumstances  simplci  and  bequeathed  her  personal  estate  absolutely 
in  the  answer  '^^  |.jjg  ^^  ^f  twenty-one,  to  Anna  Maria  MiddledUch. 

a   general  ac      j^  Michaelmas  Term,  1790/  Mrs.  Middleditch  not  hanng 
count  was  de-    ,  '.     ,    ,  n  ,  .n  /.i   ^  .     » 

creed  andnst  a  attamed  the  age  of  twenty-one,  a  bill  waa  filed  m  her 

steward  not-  i^g^^  ^y  ^^^  husband  for  the  purpose  of  establishing  the  wiU; 
withstanding  a  and  a  cross  bill  was.  filed  with  a  view  to  set  it  aside  on  the 
receipt  in  full;  ground  of  the  insanity  of  the  testatrix.  Upon  an  issue  dir 
whioh  was  al-  rected  a  verdict  was  found  in  favour  of  the  will;  in  conse- 
lowed  only  as  ^uence  of  which  the  will  was  establishedi  and  the  accounts 
'^I^cnlar  ^t"^  were  dkected  on  the  23d  of  Jim*?,  1792. 
ment  not  of  a  Upon  the  81st  of  October,  1792,  the  bill  in  this  cause  waa 
general  release  ^^^  ^^  ^^*  ^^^  ^^'  MiddXe^tchy  the  latter  being  then  of 
or  disobarge  ^^  age  of  twenty  years  and  six  months,  against  the  executora 
upon  an  a<^-  of  the  testatrix,  -and  against  George  Sharland;  praying  an 
count  stated;  account  of  all  dealings  and  transactions  between  the  teatatxi^ 
thoogh  under  ^^d  Sharland  concerning  her  estate,  particularly  of  all  auma 
...  of  money  received  by  him  from  the  Ist  of  3fay»  1784,  fimn 
which  time  he  was  employed  by  the  testatrix  as  her  ateward^ 
to  October,  1792,  or  which  might  have  been  received  without 
wilful  default,  for  rents  and  profitSi  timber,  and  fines  for  re- 

newab 


that  efiect;  as 
upon  proof, 
that  the  prin- 
cipal never 


^onld  give  any  vouchers,  and  an  account  kept  by  the  steward. 
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mmb  of  lea^ei^  ot  fot  cattle,  corn/mterefit  xA  m>ntfi  o» 
idierwifle,  and  of  all  tnonieft  ptdd  tat  her  use  either  in  her  Ufe 
or  since  her  decease ;  and  that  tibie  Defendant  Sharksnd  may 
leposit  all  leases,  deeds,  &c«  touching  the  estate  of  the  tes- 
tirtiix,  and  aB  plate,  jewels,  rings,  or  other  property,  pos- 
sessed by  him ;  and  that  the  exeeutors  may  join  in  all  neces' 
sary  acts,  &c* 

A  supplemental  bill  was  afterwards  filed ;  stating,  that  the 
PlnBliff  Mrcu  Middlediich  had  attained  the  age  of  twenty-one, 
and  had  obtained  administration;  the  executors  having  re* 
nooaoed.  The  bill  charged,  that  the  DeleAdant  Skarland 
had  reoeired  large  sums  of  money  upon  all  the  accounts  raen^ 
tioned  in  the  prayer,  to  place  out  at  interest :  which  he  had 
aot  done;  that  considerable  snms  had  been  lost  by  sufferii^ 
die  tenants  to  run  in  arrear ;  A^  a  receipt  obtained  by  him 
on  the  S4di  of  February,  1787,  was  obtained  by  fraud  and 
imposition,  when  the  testatrix  was  in  a  weak  Aate  of  body 
sod  mind ;  and  that  the  Defendant  did  not  deliver  to  her  at 
Alt  or  any  other  time  any  acconnt  in  writing;  that  at  that 
fine  he  was  indebted  to  her  80002.  and  upwards ;  and  at  her 
iatix  4000^  at  least  was  due  from  him;  and  he  has  since 
reeeiTed  about  4000/.  more ;  that  as  her  attorney  he  took 
Wfoa  hnnaeli;  without  any  proper  authority,  to  execute  leisesi 
psfticolarly  one  to  Daniel  Badcoek  at  an  under-yahie;  vis. 
llfiL  per  mtmrm;  though  many  re8p<msible  tenants  would 
ktfe  gmn  900L  ;  and  he  received  premiums  for  so  doing. 

The  bin  also  changed  and  specified  variou9  sums  as  received 
by  the  Defendant  since  the  OMt  of  February,  1787 ;  Aiat  his 
reeeipta  for  such  sums  are  ready  to  be  prodvoed,  in  the 
whole  amounting  to  8137^.;  and  that  in  17^8,  and  between 
Hay  1784  and  October  179S,  he  possessed  hknseif  of  several 
deedsy  leases,  &c.  and  in  her  life  and  since  her  death,  of 
plate,  jewdb,  &c. 


ryo9. 


MlDDLB«. 
DITCH 

SHJLBUUIJfc 


[88] 


'  Tlie  Defendant  by  his  answer  stated,  that  he  was  employed 
If  the  testatrix  as  steward  at  a  salary  of  fifty  guineas  a  yeaff 
4r  at  a  poundage  of  Is.  m  the  pound ;  and  he  contmued  to 
set  in  that  capacity,  until  she  became,  a  lunatic  in  1787* 
Bming-  tiiat  time  he  received  certain  sums  for  the  use  of  the 
;  afl  wln^  sums  he  regularly  accounted  for  and  jfmA 

to 


a» 
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MlDDLB^ 
BITCa 

fiHARLANX>* 


to  heri:  ae  he  received  them;  as  she  did  iiQt  choose  to 'haver 
any  open  running  account  kept  on  foot ;  and  in  February^ 
1787,  she  gave  him  the  foUowing  receipt : 

"  February  the  24th|  1787;  I  have  received  of  Mr.  Georgei 
*^  Sharland  the  sum  of  two  hundred  and  eighty-four  pounda 
**  at  different  payments  in  full  of  aU  demands  to  this  day. 

"H.  Harris.- 


£  89  ^        .    The  answer  insisted  upon  the  henefit  of  this  receipt  in  bai^ 
of  the  account ;  and  stated,  that  the  Defendant  always  reor- 
dered to  her  a  just  and  true  account  of  his  receipts  and  pay^^ 
ments  up  to  the  date  of  the  receipt ;  subsequent  to  which  hoj 
ceased  to .  receive  the  rents,  but  employed  WUUam  Joee  to^ 
receive  them,  and  received  only  what  was  barely  sufficient  ta 
discharge  the  household  expences  and  other  incidental  charges 
of  the  testatrix ;  and  the  Defendant  also  ceased  to  keep  hei; 
accounts ;  she  being  ill,  and  frequently  disordered  in  her  mind^ 
and  continuing  so,  till  she  became  a  lunatic.     He  denies,  that 
he  was  indebted  to  the  testatrix  in  3000/.  or  any  other  sum. 
He  admits  appUcations  from  the  Plaintiff*  to  deliver  in  the 
accounts  of  his  receipts  and  payments;  with  which  he  wai^ 
unable,  to  comply ;  and  he  submits,  he  was  not  bound ;  becauaa 
he  fully,  duly,  and  punctually,  accounted  with  the  testatrix  2^ 
who  being  satisfied  with  his  conduct  gave  him  such  receipt. 
Therefore  it  is  not  competent  to  the  Plaintiff's  to  open  such 
account  or  call  upon  him  respecting  the  same ;  as  they  have 
fiot  been  able  to  point  out  any  specific  error.    He  denies,  that 
lie  granted  leases  of  his  own  authority  or  cut  timber. 
•    By  a  fiurther  answer  the  Defendant  insisted,  that  he  had^ 
duly  accounted,  and  claimed  the  benefit  of  the  receipt.    He 
iiet  forth  the  accounts  rendered. by  Joce  to  him  subsequent  te 
the  date  of  the  receipt  to  the  death  of  the  testatrix ;  and  since 
he  has  not  received  any  sum  on  her  accoimt    For  the  same 
reasons  he  submits  he  was  not  compellable  to  account  for  the 
sums  paid  by  him  since  the   1st  of  Julyy  1784;   though  he 
]l>elieves,  if  such  accounts  were  made  out,  (which  from  thcf 
manner,  in  which  she  transacted  business,  sometimes  receiving 
pioney  herself,  or  employing  servants  to  do  so,  and  in  conse^ 
quence  of  no  regular  account  having  been  kept,  it  would  be 
impossible  to  do)  it  would  appear  that  he  has  a  just  demand 
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as 


Irf  A  ocnlsidenUe  amoimi;  iii>on  her  estate ;  as 'she  neVer  piud 
Ub  any  thing  whatsoever  for  his  salary.     He  denies,  that  he' 
granted  any  leases^  except  as  after  mentioned  to  Badeoeiy 
or  recced  any  consideration,  &c.     He  admits  it  might  be 
trae,  that  after  the  24th  of  Februaryy  1787,  he  might  receive 
sone  waam  of  money,  and  give  receipts:  but  he  cannot  set 
forth  the  account ;  as  the  testatrix  would  frequently  receive 
rents,  and  rack-rents,  and  parts  of  rents,  herself,  and  never 
ghe  any  ^acknowledgment ;   and  when  he  heard  of  it,  or  re-^ 
cemd  the  remainder/  he  has  at  the  desire  *  of  the  tenants 
gifcn  receipts  in  his  Own  name  for  the  whole.    He  denies,  that 
he  obtamed  the  receipt  by  fraud,  or,*  when  she  was  in  aweak 
iftite,  &C.  but  admits,  he  did  not  at  that  or  any  other  time 
defifcr  any  regular  account  in  writing;  for  whenever  she  exe<» 
cated  any  leases  ,for  lives,  it  was  her  custom  to  make  a  memo^ 
madam  of  the  consideration ;  and  when  he  received  the  same^ 
md  pud  it  to  her,  which  he  always  used  immediately,  she 
voaU  look  at  such  memorandum,  and  make  another  memoran^ 
dnai  of  the  m<mey  she  received,  of  what  fines  such  money  waa 
cnmpoaed;  and  she  keeping  such  accounts  and  memorandums 
Deter  required  him,  nor  was  he  able,  to  keep  any  account  of 
bk  Teceipta ;    as  he  always  pdd  her  immediately  upon  his 
neeipt.     He  admits,  he  signed  the  lease  to  Badcock  as  heif 
attofuey^    not  under  any  special  authority,   but  as  she  had 
agreed  to  grant  him  a  new  lease,  and  he  was  apprehensive  of 
losing  it,  ahe  being  then  very  ill,  and  having  given  her  express 
spprobadon  to  the  Defendant ;  and  afterwards,  when  she  waa 
better,  ahe  confirmed  it    He  denies  the  charges  of  under^ 
vihe ;  that  he  received  any  thing  for  granting  such  lease ;  that 
he  possessed  any  leases^  deeds,  &c.  plate,  jewels,  &c. ;  and  he 
dnma  a  large  balance  as  due  to  him  for  transacting  business^ 
and  receiving  the  rents  of  the  testatrix  in  her  life-time. 
No  evidence  was  produced  on  either  side. 


iiw. 


MlDDLIB^  . 

DITCH 

V. 

Sbarland^ 


[•90] 


Mr.  Ramtty  and  Mr.  HaU,  for  the  Plaintiffs,  observing, 
fliat  the  receipt,  upon  which  fhe  Defendant  relied,  was  not 
and  could  not  be  set  up  as  a  release,  but  as  evidence  of  a  stated 
account,  contended  upon  the  answer,  and  particularly  upon 
die  admission,  as  to  the  state  of  the  testatrix,  that  the  De- 
fendant must  be  decreed  to  account  generally  according  to 
the  prayer  of  the  bilL 


•0 
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179^. 


MiDDLB-* 
DITCa 

r. 

Sharlakd. 


[•91] 


Bfr.  Short,  for  the  Defendant,  relied  an  this  Ttceipt  at  ia 
Mlitre  of  a  release ;  an  evidence,  that  an  account  was  stated^ 
and  the  balance  paid* 

MAfiTBB  rf  the  Bolls. 
This  receipt  is  not  sufficient  to  entitle  the  Defendant  to  ^et 
it  up  as  an  abscdute  bar  of  all  demands ;  when  I  see  the  amnrer 
stating,  that  she  did  not  choose  to  have  a  running  aecoont/ 
and  die  other  circumstanoes  and  admitting,  that  she  was  fte^ 
quently  disordered  in  her  mind ;  for  from  the  nature  of  hiir 
•employment  he  imposed  upon  himself  the  duty  of  keeping 
accounts,  not  only  out  of  justice  to  his  employer  but  to  hi^H 
selfl  I  do  not  wish  to  encourage  any  gentleman  hi  not  keepmg 
any  accounts  whatsoever*  This  Defendant  admits,  that  Awniig 
the  time  he  did  receive  certain  sums  for  <lie  use  of  the  testatras 
he  regularly  accounted  for  them.  He  does  not  swear  he  ke]^ 
no  accounts:  but  he  produces  none.  By  holding  this  instni-» 
ment  a  bar  I  should  establish  an  extremely  bad  precedeal* 
At  the  same  time  I  do  not  mean  to  say,  that  in  no  case  wlial' 
soever  such  an  instrument  can  stand.  I  know  the  disadvai^' 
tage,  under  which  persons  in  these  circumstances  labour  in  Ae 
Master's  office.  Suppose,  she  never  would  give  hrni  a  voucheiV' 
how  could  he  prove  payment  ?  That  perhaps,  if  he  obnU 
prove  it,  with  an  account  kept  by  himself,  would  do.  Bat 
under  the  circumstances  disclosed  by  this  answer  I  do  not  see 
such  a  case  set  up  as  will  excuse  him  as  steward  for  thb  moiH 
strous  negligence  in  keeping  no  account  whatsoever.  Tfaere^ 
fore  I  am  of  opinion,  that  for  the  sake  of  the  precedent  I  am 
bound  to  direct  an  account  of  all  dealings  and  transactions 
between  the  testatrix  and  the  Defendant  Sharland  concern- 
ing her  estate,  &c. ;  and  declare,  that'  the  receipt  in  A^ 
pleadings  mentioned  is  to  be  conclusive  evidence  of  Ae  pay* 
ment  of  280/.  but  is  not  to  have  the  effect  of  a  release  or 
discharge  to  the  Defendant  ( 50  ). 

(50)  Ante,  lard  Hardwieke  v.  Venum,  Vol.  IV,  411,  UkA  tkf 
note,  418. 
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1909. 
RODDAM  V.  HETHERINGTON.  Aiw.  8#A,  l«*. 

Dee.  2d. 

If'R.  PIGOOTT  moved  before  the  Master  of  the  Rolls,    AffidaTit  to 

nttiiig  for  the  Lord  Chancellor,   that  the  writ  of  Ne  support  a  writ 
esemiR^mo  might  iasue  against  the  Defendanti  to  be  marked  of  Ne  eseai 
tat  the  msm  of  aOOOl.  Begno  mj^t 

This  application  was  made  upon  an  affidavit  by  the  Plaintifi>    Jiv't   f  N 
who  was  of  the  age  of  eighteenj  stating  his  title  under  the  wills  ^^^^^  Seano 
of  his  ikdier^  who  died  in  17849  at  the  age  of  twenty-two,  and  obtained  by  a 
his  mde  William  Adamson,  who  died  in  1 772,  to  their  real  resident  here 
abd  pefBonal  estates,  and  particularly  to  a  plantation  purchased  against  a  resi- 
hfJdtmuom  in  the  island  of  Tortola;  that  the  Defendant,  the  ^^^^  ^°  ^^ 
aeeator  of  Adamson,  *  possessed  himself  of  all  his  effects,  [^gs]        . 

sdl  had  the  management  of  the  plantation ;  that  he  refused  to  ,         . 

®  '^  '  upon  a  demand 

aeoooiity  though  often  applied  to;    that  the   plantation  was  arlsinsr  there 
■ql^gently  and  improperly  managed  by  the  Defendant  ;  and  when  the  an- 
Aat  divers  sums  pretended  to  be  paid  on  account  of  the  testa-  swer  came  io^ 
lor  Adamson  were  not  paid,  or  were  not  really  due,  with  other  was  dbcharged 
allegations  of  unproper  conduct;  that  the  Plaintiff*  is  ^^^^^  ^^^  ©ir* 
and  believes,  that  there  is  due  and  owing  from  the  ^^unistances, 

Dffcndant  m  respect  of  his  receipt  of  the  rents  and  profits  of       .    ^  ^, 

'^  •      '^  '^  agamst  the 

the  testator's  real  and  personal  estates  upwards  of  SOOO/.  and  m^^Qckein  amw 
the  Defendant  intends  to  go  abroad,  and  there  is  reason  to  of  the  infant 
hdie? e  the  money  will  be  lost.  PlaintiflT:  but 

upon  the  ad- 

The  Master  of  the  Rolls  would  not  make  the  order ;  the  missions  in  the 
ifidavit  not  bdng  positive,  but  to  information  and  belief  only ;  ^'J^^|! 
olisining^  that  it  must  be  as  positive  as  an  affidavit  to  hold  to    -^  .^  ^^  ^.^ 
hsH ;  and  that  this  affidavit  was  defective  in  other  respectfe,  gecnritv  to 
not  skating  the  value  of  the  estate,  or  what  incumbrances  were  abide  the  de- 
apoo  it  (  51  )•  cree. 

Upon  the  16th  of  November  th^  motion  was  repeated  before 
'die  Lord  ChsmceUor  upon  a  positive  affidavit  by  the  Plaintiff*, 
Aat  ever  rince  the  death  of  Adamson  the  Defendant  has  been 
in  the  eonstant  receipt  of  the  rents  and  profits  of  the  whole 
real  snd  personsl  estate  of  the  testator ;  and  that  there  is  now 
doe  and  owing  to  the  PlaintifiT  by  and  from  the  Defendant  on 
scooont  of  such  his  receipts  of  the  rents  and  profits  of  the 

said 
(61)  Bea.  Ne  Ex.  Reg.  Zl,  & 
Vol.  V.  G 
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1799.  said  estates  real  and  personal  upwards  of  2000/.  of  lawful 

j^  ^*^^  money  of  Great  Britain. 

V.  When  the  first  application  was  made,  the  bill  had  not  been 

Bbthrrino-  filed :  but  the  Register  said,  there  were  instances  of  grantiiig 

TON  o  ^ 

the  writ  previously  to  the  bill  filed  ( 52  )•    The  bill  however  was 
filed  previousjiy  to  the  second  application;  and  the  Plaintiflr 
offered  to  take  the  order  upon  producing  the  certificate.     The 
.motion  was  granted. 

Upon,  the  2d  of  December  a  motion  was  made  <m  the  pari  , 
of  the  Defendant  to  have  the  writ  superseded^  and  the  rec<^  , 
mzance  discharged,  upon  the  answer  of  the  Defendant;  j 
fitatingy  that  he  has  no  papers  or  documents  relating  to  the  , 
affairs  of  the  testator  Adanuon  in  England  ^  all  his  affairs  being  | 
inTortola;  that  he  comes  occasionally  to  jE«i|g'/anti(  every  two  ^ 
[  ^93  ]  or  three  years.  The  personal  estate  of  the  *  testator  was  not 
sufficient  for  his  debts;  that  it  is  impossible  for  him  without 
his  papers  to  give  any  account  of  the  property,  or  the  debts 
he  paid;  that  not  only  the  personal,  but  also  the  real,  estate 
of  the  testator  lyas  insufficient  for  his  debts ;  that  he  had  beep 
a  tailor,  imd  bad  purchased  one  small  plantation  in  Tartola^ 
very  ill  supplied ;  that  the  Defendant  let  it  to  two  persons  sii^ 
cessively  at  a  rent  of  100/.  a-year ;  one  of  who«i  ran  awaj ; 
that  the  estate  was  sold  for  2700/.  currency,  to  satisfy  the  debts 
of  the  testator:  but,  the  purchaser  not  being  able  to  pay  all 
the  money,  the  Defendant  himself  took  the  purchase  off  hjs 
hands,  and  applied  all  the  money  to  pay  the  debts ;  that  his 
reaaon  for  taking  the  estate,  though  very  ill-co(iditionedj  was^ 
that  it  joined  some  estates  of  his  own ;  that  he  has  stocVed  it 
with  cattle. and  negroes  himself;  and  that  the  prodycein^ 
good  year  is  twenty  hogsheads  of  sugar,  and  will  this  yoir 
exceed  that  quantity. 

Mr.  Mansfield  and  Mr.  Bell,  in  support  of  the  motion. 
The  bill  does  not  state  any  one  sum  or  demand,  that  coid|i 
possibly  be  in  the  knowledge  of  the  Plaintiff.    It  contains  mcf 
:  particular  charge,  but  general  fdlegation  only.     The  Plaintifiy 
having  failed  in  his  first  attempt  upon  an  affidavit  to  his  infor- 
mation and  belief  only,  not  pretending  to  have  any  paper  or 

account 

(52)  Mr.  Beames,  Ne  Ex.  Reg.  26,  concludes,  that  the  contrary 
is  BOW  clearly  settled. 
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i00Mi|i^  now  makes  tbii  positive  affidavit*  He  could  not  have  ITW* 
hen  bom  tfll  many  years  after  the  death  of  the  testatoE.  •dJ'^^ 
ftsO  soch  a  positive  affidavit  be  made  tinder  suGh.circiunBtance&  ^^ 

is  team  the  Defisndant  going  to  Toriola,  the  usual  place  o€  HmRBnnwu 

t     The  Defendant  positively  swears,  that  the         *"**' 
both  of  the  real  and  personal  estates  was  insuftcient 
im  the  debts ;  that  dierefore  nothing  canbe  due  to  the  Plains 
iiC    Hie  whole  of  this  proceeding  also  supposes,  that  theiie 
is  BO  justice  in  Tariola  ;  that  the  original  devisee,  the  PlaiiH 
iilher,  who  fived  till  1784|  and  those,  who  acted  fS^ 
dmnght  this  property,  not  worth  looking  after.     I  do  not 
diet  T^rtota  is  the  usual  residence  of  the  Defendant ; 
li  Laid  Thmriow  in  Atkinson  v.  Leonari{52l)  after  a  consideiv 
Ak  dbcussioii  over-^ruled  that  objection :  but  that  apphcatkm 
ma  upon  a  dear  debt  by  a  bond ;  which  being  lost  was  said 
Is  be  e  debt  every-where.    It  must  be  a  very  strong  case^ 
ihsK  Ilia  Defisndant  is  not  leaving  the  kingdom  to  avoid  pay*f 
i^f  Us  debtSy  but  to  go  to  the  very  place,  where  the  debt 
where  it  is  much  more  fit  the  subject  should  be  dis^ 
;    whence    every  document  must    be    brought   over, 
if  ihe  course  of  justice  absolutely  requires  ii,  will  be      [  ^M  ] 
renient.     The  oligect  is  obvious ;  that  the  De&ndanti 
mmble  to  give  security  may  be  driven  into  terms.    If  the 
QMTt  dunks  k  proper,  he  has  no  ol^ection  to  give  security  toi 
dile  the  event  of  the  suit:  but  this  is  such  an  attempt  as  the 
Cbivt  w31  ne(  tokrate.    The  writ  ought  to  be  discharged,  ii 
ist  at  die  ezpence  of  the  Plaintiff,  at  that  of  the  attorney,  wha 
AvmA  him*     The  only  application  to  the  Defendant  previous 
Ii  Ae  jsiming  pf  the  writ  was  at  Lwerpool  in  Augnsi  last,  by  a 
mmmfom  fidend;^  to  w^om  the  Pefendant  explained  every  thing ; 
mi  sistedy  that  his  papers  were  at  Tartola.    They  did  not 
i|ply  afterwards,  till  he- was  going  o|i  board  a  ship  of  his-  own- 
m  dM  firep;  wUch  was  obliged  to  sail  without  him ;  and  the- 
fschstsailelhkwe^ 


Mn^Piggaii^  lor  the 

Neither  die  Plaintiff  nor  his  ftther  were  in  Tariola.    l>fii 

^^>^^Tr»  states  generally,  that  he  has  administered  all,  thisf 

property, 
(6S)  3A».  CC.  918. 
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1799*.         property^  but  under  circumstancesy   that  make  it  impossibbi 

P^l'^^  this  Court  should  not  expect  an  account,  and  at  least  maker 

t,.  him  give  security.     Under  such  circumstances  the  Plaintiff. 

Hethbrino-  prefers  this  Court  to  that  of  Tartola.    The  Defendant  is  muck- 

more  able  to  grapple  with  the  inconveidenee  he  states,  than  thtfb 
Plaintiff  is  to  go  and  contest  this  with  him  it  Tortolai  wbeier 
the  Defendant  may  hare  great  intelrest  and  influence.     Tb^ 
circumstances  he  states  may  be  a  reason  for  his  having  time? 
given  him,  but  are  no  reason  for  dispensing  with  the  account.' 
Where  is  the  principle,  that  the  representative  of  a  persMs 
abroad  is  not  to  account,  because  bis  books  and  papers 
abroad  ?    The  objection  as  to  the  Defendant's  residencse 
Tortola  might  hold,  if  the  Plaintiff  lived  there,  and  had  eonaoat 
over  to  this  country  (  54 ).    ThiiT  proiperty  upon  the  affida;vift» 
of  the  Defendant  must  be  of  some  talue ;  and  die  Court  can* 
liot  believe  it  was  necessary  to  sell  it.     His  representation  isy. 
that  many  years  after  the  death  of  the  testator,  via«  in  1784^- 
a  creditor,  whom  he  does  not  name,  brought  anf  action  and 
compelled  a  sale  according  to  the  law  of  that  country  in  a  sfa<»i  . 
way,  by  the  Provost  Marshal ;   and  the  estate  sold  finds  ibk  i 
way  to  the  hands  of  the  Defendant ;  and  the  reSEson  he  givei^  i 
is,  that  it  lay  convenient  to  his  estate.     This  is  the  case  of  aa^  . 
executor,  who  does  not  pretend,  that  he  ever  sent  home  aiqj!;' 
account.     It  is  extremely  fit,  that  this  family  should  have  aoft 
[  ^95  ]        account.    If  the  Court  thinks  the  writ  must  *  be  superseded^^ 
there  can  be  no  reason,  that,  he  should  not  give  security  tor* 
abide  the  decree. 


Mr.  Mansfield,  in  reply. 
This  writ,  which  is  founded  upon  the  prerogative,  has  (took 
motives  of  public  convenience  been  extended  to  private: 
toansactions  between  subject  and  subject  (55):  but  no  rule: 
is  more .  sacred,  than  that  it  shall  not  issue  even  against  A; 
person  leaving  the  kingdom  to  avoid  payment  of  his  dehte 
without  a  positive  affidavit.  Though  there  may  be  the 
strongest  probability,  that  there  may  be  something  to  account 
for,  that  has  never  been  made  the  ground  of  application.  Sup- 
pose, no  account  was  settled,  and  that  it  commenced  at  ad 

enormous 
(64)  See  a  case  of  that  sort,    Dd  Carriere  v.  De  Cahnne. 
ante,  Vol.  IV,  580,    sUted  in.       (56)  Ante,  Vol.  IV,  590. 


!! 
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coormoiui  distance  of  timei  and  the  transaction  must  be  for-  1700. 

gotteo.     Here  instead  of  a  clear  positive  affidavit  of  debt,  it  KqddaiI 

is  made  by  a  man,  who  can  know  nothing.     His  own  state-  v. 

t  in  the  bill,  that  he  is  only  eighteen  years  of  age,  shews,  Hbthering- 


TON 

Us  aflUavit  cannot  be  true  within  his  knowledge,  but  depends 
M  what  he  has  been  told  by  other  persons. 

Lard  Chancellor. 
I  do  not  recollect  any  instance,  where  a  writ  of  Ne  exeat 
regno  has  been  applied  for  upon  admissions  in  the  answer ;  but 
the  admission  would  certainly  do  as  well  as  an  affidavit  ( 56  )• 
TUi  answer  admits  enough  to  shew,  that  there  is  a  ground 
iv  the  int^ierence  of  the  Court.  I  shall  relieve  the  De- 
ftsdanft  firom  die  writ.  It  is  very  fit  to  discharge  the  writ ; 
md,  I  think,  the  praehein  amy  ought  to  pay  the  costs.  The 
spplication  was  very  improperly  made.  Getting  this  young 
mm  to  make  an  affidavit  positively,  that  in  conscience  he 
Mgfat  not  to  have  made,  was  a  very  bad  act  But  enough 
tppears  upon  the  answer  to  require  me  to  take  security  from  . 
tile  Defendant  to  abide  the  decree.  He  has  admitted  the 
receipt  of  assets  to  the  extent  of  2700/.:  but  he  has  not 
ifeiled  what  was  the  extent  of  that  debt,  for  which  the  estate 
was  put  up  to  sale. 


w 


The  order  was,  that  the  writ  should  be  discharged ;  that 
the  prochein  amy  should  pay  the  costs  of  obtaining  the 
order;  and  that  the  Defendant  should  give  security  to  be  ap- 
proved by  the  Master  in  the  sum  of  1£00A  to  abide  the 


(5e)  Beo.  JVe  £r.  B^.  32,  9.    and  the  note,  95.    Be  Carri^e 
Post,  Eicke$  V.  Lance,  Vol.  VII,    v.  De  Calonne,    IV,   577,   and 

417.    €JoliiM9im  V. ,  XVIII,    the  note,  592 ;  and  Mr.  Beames*^ 

Brief  View  of  the  Writ  of  N^ 


(67)  See  the  next  case.  Ante,    Exeat  Regno^ 
Ceylar  v.  CoffUar,  Vol.    I,  94, 


CASES  IN  CHANCERr; 
^^-  30M,  RUSSELL  V.  ASIIBY. 

Nov.  nth. 

Dec.  10th.  (  BuLLEU,  Justice,  for  the  Lord  Chancellor.) 

The  writ  of  A  MOTION  was  made  for  a  writ  of  Ne  exeat  a^fgm  upoii 
Ve  exeat  regno  an  affidavit  by  one  of  the  Plaintiffi,   stating,   that  the 

r°th  ^'T**'  Plaintiffs,  the  widow  and  executors  of  the  testator,  being 
beiDir  m  tt  ^  entitled  under  the  will  of  the  testator  to  the  sum  ^f  4€0(NLy  a 
of  accouot  A  ^^^  ^"^  ^^  'him,  as  part  of  his  residuary  estate,  wiployed 
general  affida*  ^^ncJ^,  an  attorney,  to  get  it  in ;  who  Aid  accovdiiq;^  m* 
▼it  of  belief  corer  a  part,  amounting  to  2712/. ;  which  he  paid  Ofnr  to 
of  the  Defend-  the  Defendant,  a  stock-broker,  to  be  invented  in  the  iuadi^ 
ant's  iDtention  that  Oie  books  of  the  bank  had  been  searched ;  and  it  ap 
,     ^J*'^  .  peared,  that   no  such  sum  had  been  inrveeted:  lOid  tliat  is* 

ficient  *th^^  f-  "^^  ^  ^  imwsting  it  the  Defendant  had  converted  it  to  Ins 
the  circam-  ^'^^  ^^ '  ^^^  ^^  Defendant  for  the  purpose  and  with  tfc» 
stances,  upon  ^^  ^  avoid  the  payment  of  the  said  sum  means  and  iD» 
which  that  be-  tends  to  quit  and  leave  the  kingdom,  and  remain  out  of  Aer 
lief  is  foiinded.  jurisdiction ;  and  the  deponent  verily  beKeves  he  wiH  db 
Upon  an  ap-  ^*  unless  prevented  by  the  authority  and  process  of  tUi 
plication  for  Court, 
the  writ  of  Ne 

exeat  regno  no        Buller,  Justice,  objected,  that  the  affidavit  did  not  ttttla 
**^''*'^  **        applications  to  the  Defendant  to  invest  the  money,  and  what 

,   answers  he  made ;  and  desired  to  hear  cases, 
upon  personal 

service  of  the 

writ  the  party  ^'*  T^^^^ff^^^i  hi  support  of  tlie  motion. 

is  boand  to  ap-  Though  this  writ  was  formerly  very  rarely  used,  and  Imhi 
pear  and  to  been  refuaed  in  some  late  instances,  upon  particular  groiuidi» 
put  in  his  an-  as  in  Sedgwick  v.  FTattiiwC 58),  and  m  Ray  v.  FemoiekiSi) 
•wer;  and  then  because  there  was  no  proper  party  to  sustain  the  suit,  it  haa 
/  PPy  Qow  got  into  general  practice;  and  is  adopted  upon  ahnoat 
the  writ*  bat  ^  occasions,  where  the  affidavit  positively  states  a  debt; 
not  upon  his  secondly,  that  it  is  an  equitable  demand,  upon  which  the 
affidavit.  Plaintiff  cannot  sue  at  law  ( 60 ) :  thirdly,  that  the  Defendant 

intends  to  quit  the  kingdom  to  avoid  payment.     In  AtkhuM 
V.   Leonard (6\)  the   writ  was   granted  originally   upon  an 

affidavit 
(58)3j9ro.  C.  C.  11.    Ante,        (fiO)  Kingv.SmUh,\Diek.9i. 
Vol.  I,  40.  (61)  3  Bro.  C.  C.  218, 

(50)  3  Bro.  C.  C.  25. 
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jfldjfit  toeh  as  flus ;  though  it  was  afterwards  discharged* 
ipon  the  Defendant's  givhig  security.  These  Pbuntifis  are  in 
the  first  stage^  applying  for  the  writ. 

BuLLER,  Justice. 
I  do  not  think  the  affidavit  quite  so  satisfactory,  as  it  might 
hsre  been :  but  perhaps  enough  is  estabUshed  to  enable  me  to 
grant  diis  writ  They  ought  to  state  when  the  money  was 
pni  to  die  Defendant.  Suppose,  it  was  only  yesterday. 
KddKr  sre  any  applications  to  him  stated ;  nor,  upon  what 
gromid  the  Plaintiffs  suppose,  he  means  to  go  out  of  the  king-* 
imL  Unlets  there  is  some  conversation  stated,  in  which  the 
IMaidant  himself  intimates  that  design,  it  can  be  only  surmise' 
ir  SQqMcioii  at  most.  It  is  true,  these  facts  are  stated  very 
positively;  mr.  that  he  has  applied  the  money  to  his  own  use  r 
adl  dittt  he  means  to  go  abroad  to  avoid  paying  it :  but  as  ta 
tte  feraier,  it  is  not  said,  when  he  received  it,  nor  whether  any 
appBea&yns  were  made  to  him,  from  which  the  Court  can  infer 
Aat  general  oondnsion  you  draw ;  and  as  to  the  other,  though 
Hated  in  express  tenns,  it  can  be  only  matter  of  opinion  with* 
eat  some  such  conversation  by  the  Defendant  himself  (6S).  I 
do  not  diink,  the  Court  has  gone  the  length,  that  is  supposed; 
Bpoo  these  applications.  I  think,  from  some  conversations  I 
ktre  had,  that  the  Court  has  been  rather  rigid  upon  that 
gmond ;  and  it  makes  me  doubt,  whether  the  principle  that 
has  always  weighed  in  my  mind,  is  not  the  true  one;  that  it 
ought  to  proceed  by  analogy  to  an  application  to  a  Judge  of 
a  Court  of  Common  Law  to  hold  to  special  bail.  There  the 
hiding  circumstance  is  to  see,  whether  the  person  is  likely  to 
go  out  of  the  kingdom  to  avoid  the  justice  of  the  Court,  If 
the  fiwt  was  swom  to  at  common  la#,  as  it  is  here,  I  think, 
die  Judge  would  order  special  bail.  If  you  come  to  the  dis- 
tinction in  Leonard  v.  Atkinson,  I  very  readily  agree  with  the 
distinction  between  letting  the  writ  stand  for  any  limited  time, 
sad  living  security :  but  in  this  stage  it  is  necessary  to  grant 
mt  writ  toft  the  purpose  of  bringing  forward  the  other  ques* 
tioBu  As  to  letting  it  staad,  or  discharging  it  upon  giving 
security,  I  cannot  do  that  now ;  for,  unless  the  writ  issues,  the 
is  gone.    Ghranting  the  writ,  it  will  be  left  open  to  an 

apphcatioqr 
(O)  See  CMKmm  v. ,  post,  Vol.  XVIII,  353. 
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1790. 

RUSSBLL 

r. 

ASBT. 
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Analogy  be* 
tween  the  ap« 
plications  for 
the  writ  of  Ne 
exeat  regno  and 
to  a  Jndge  to 
hold  to  special 
bail. 
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application  to  discharge  it,  giving  security;  and  then  it  will 
he  exactly  the  question  in  a  Court  of  Common  Law.  I  shall 
therefore  grant  the  writ,  marking  it  for  the  whole  sum*  think- 
ingy  in  all  likelihood,  the  Defendant  does  mean  to  go  ahroad. 


On  the  11th  of  November  the  Defendant  was  brought  up 
in  custody  under  the  writ;  when  the  Lard  Chancellor  ex- 
pressed a  doubt,  whether  the  writ  could  be  sustained;  intir* 
mating,  that  the  Defendant  might  have  been  held  to  bail  in 
an  action. 

On  the  10th  o£  December  Mr.  RomiUy  moved  to  have  the 
writ  superseded,  with  costs,  upon  the  ground  of  the  insuf- 
fidenoy  of  the  affidavit,  upon  which  it  was  obtained,  and  dao 
upon  an  affidavit  by  the  Defendant,  made  on  the  ground,  that 
not  having  been  served  with  a  subpcena  to  appear  he  could  not 
put  in  his  answer.  It  was  admitted  however  in  the  course  of 
this  application,  that  he  had  appeared.  The  affidavit  statedf 
that  the  Defendant  was  totally  a  stranger  to  the  transactioOy 
upon  which  the  writ  issued;  that  there  never  was  any  sum  of 
S71S/.  or  any  other  sum  belonging  to  the  Plaintiffs  deposited 
with  him  i  that  two  of  the  Plaintiffs  he  had  never  seen ;  that 
he  had  seen  the  Vhin^iS  Harwood  ;  but.  there  was  no  mention 
of  any  such  sum  upon  that  occasion ;  that  he  has  been  arrested 
for  4000/.  by  Minchin  ;  who  has  lodged  a  detainer  against  hin| 
for  a  farther  sum ;  and  he  verjly  believes,  th^  demand  set  up 
by  the  Plaintiffs  is  the  same,  upon  which  he  has  been  arrested 
by  Minchin  ;  that  he  never  had  any  intention  to  quit  the  king- 
dom, or  directly  or  indirectly  declared  so ;  that  the  arrest  was 
in  October,  but  the  Plaintiff  in  the  action  has  not  dediured; 
nor  has  the  Defisndant  beeii  served  with  a  subpcena  to  appeac 
in  this  8uit» 


Mr.  Romilltf,  in  support  of  the  motion. 
The  first  ground  of  this  application  is,  that  no  fact  is  stated 
in  the  affidavit,  upon  which  this  writ  issued,  sufficient  to  sua-i 
tain  it.  Upon  that  affidavit,  whatever  demand  the  Plaintifia 
have,  appears  to  be  a  mere  legal  demand ;  upon  which  an 
action  for  money  had  and  received  woiild  lie ;  nor  does  it  apn 
p^aTi  that  there  is  any  ground  |br  the  supppsition,  that  the 
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Mmdant  was  about  to  leave  the  kingdom.  He  was  a  prisoner  1799, 
M  the  suit  of  the  other  Defendant  Minchin  for  the  same  de-  ^  "^""^ 
■nd.    The  affidavit  ought  to  state  the  ground  of  the  belief;  ^^ 

af»  diat  the  deponent  has  heard,  that  he  has  declared  suph         Ml^Jf 
intentioii.     The  Defendant  was  under  the  necessity  of  apply- 
ing by  Affidavit;  the  Flidndfis  not  having  served  him  with 
a  uibpaam  to  appear. 

The  AUomey  General,  in  support  of  the  writ,  said,  that         [  ^  ] 
nptm  an  application  for  this  writ  the  Defendant  necessarily  is 
vever  previously  served;  but  this  Defendant  being  served  with 
(Ik  writ  has  appeared. 

lAMrd  Chancsllob. 
Upoo  this  application  no  subpcena  is  taken  out:  but  upon 

pcnmial  service  of  the  writ  the  Defendant  is  bound  to  appear. 

He  must  come  into  Court,  and  appear;  for  he  is  to  give  baU. 

The  requisition  is,  that  he  shall  give  security  not  to  depart 

die  kmgdiHn.     Hnviog  appeared,  he  must  put  in  his  answer ; 

sod  may  itpply  to  set  luside  the  writ :  but  I  cannot  take  his 

sSdavit  (63). 
Upon  the  Plaintiff's  case  they  would  clearly  have  been  noiH 

pnCedy  if  they  had  proceeded  at  law :   and  the  case  must  be, 

that  die  Defendant  shall  account  for  this  money  according  to 
die  price  stock  bore,  when  the  money  was  put  into  his  hands. 
I  cannot  discharge  the  order.  As  to  his  purpose  of  going 
abroad  it  can  be  sworn  to  oply  upon  belief.  It  b  only  swear- 
ing to  intention.  There  cannot  be  a  positive  affidavit.  The 
deponent  might  set  forth  the  ground  of  his  belief.  A  case 
BBgfat  happen,  in  which  circumstances  might  be  stated :  as  if 
die  Defisndant  had  taken  his  passage,  that  might  be  state4 
as  the  ground. 

No  order  was  made:  but  Minchin  having  assigned  the  bond 
Id  the  Plaintiffii,  and  given  them  a  letter  of  attorney  to  sue, 
die  writ  was  on  the  £8th  oi  February^  1800,  discharged ;  the 
Defendant  consenting  not  to  avail  himself  of  any  release  fircrni- 
MindUn;  and  Minchin  being  restrained  from  releasing  or  dis- 
^ontiniinig  the  action  (64).    Beg.  Book,  B.  1799,  fo.  SS2. 

(69)  Sea  B^  v.  IFhU/kU,  (64)  See  the  preceding  case, 
fqO,  VoL  XIX,  342.  and  the  note,  p.  Q5. 
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Rolls. 
1799. 
Nov.  30/A.  Lord  PENRHYN  v.  HUGHES. 

Dec.  9d. 
Mortgagee,  JMfARY  PUGH,  sdaed  in  fee-simple  of  real  estates  in  ditf 

having  permit-  counties  of  Caernarvon  and  Anglesea,   subject  to  two 

ted  the  tenant  mortgages  for  1100/.  and  1000/.,  by  her  will,  dated  the  Slst 
for  life  to  run  oi  April,  1781,  gave  all  her  capital  messuage,  called  Coyimoref 
in  arrear    or    ^^^  ^jj  ^^.j^gj.  ^^^  p^^j  estates  in  the  counties  of  Caemarvam 

*  anAAnglesea  or  elsewhere,  to  trustees,  their  executors.  &c. 
chases  '^  ^  ^^^  ^^^  years,  upon  *  certain  trusts ;  and,  subject  thereto,  A6 
the  estate  for  devbed  to  her  daughter  Ann  Hughes  some  specific  parts  of 
life;  and  takes  the  premises,  and  other  parts  to  other  persons  for  their  lives | 
possession  nn-  and  after  the  expiration  of  the  term  and  the  said  estates  for 
der  that  par-  jjfg  ^^^  subject  thereto,  she  devised  the  said  premises  to  the 
J^Jd  to  ;  »  i»e  of  tru8tis.  their  heirs  and  assigna,  upon  tmst  ye«ly  «>d 
^  I         every  year  during  the  life  of  her  son  James  Coytmare  PugH 

rents  and  pro*  ^  receive  the  rents  and  profits  of  the  said  premises,  and  to 
fits  beyond  the  P^y  <uid  apply  the  clear  money  arising  from  time  to  time,  as 
current  inte-  the  same  should  be  received,  to  the  use  and  for  the  benefit  of 
rest  in  dis-  her  said  son  in  such  manner  as  they  should  think  propei^ 
charge   of  the  ^j^  necessary  5  and  she  declared  that  her  said  son  should  not 

.         '  have  any  power  over  the  rents  and  profits  during  his  life,  to 

the  account  .  ^  o  » 

under  a  bill     ^^^^®  ^^  same  or  any  part  thereof,  and  that  he  should  not 

of  foreclosare    ^^^^  power  to  sell  her  said  estate  or  any  part  thereof  for  the 

was   charged    term  of  his  life  or  for  any  other  term,   and  that  the  same 

aocordingly.      should  not  be  subject  to  his  control,  or  liable  to  any  debt  ot 

debts  he  had  already  contracted,  or  might  hereafter  contract, 

and  should  be  subject  during  her  son  s  Ufe  to  the  control  ancl 

management  of  the  said  trustees  and  of  no  other  person  or 

persons  whatsoever ;   and  from  and  after  the  death  of  her 

said  son  she  devised  the  same  to  her  daughter  Ann  Hugke$ 

for  life,  with  various  remainders  pver  in  strict  settlement. 

The  mortgage  for  1100/,  to  which  the  devised  estates  were 

subject,  was  a  mortgage  in  fee;  wbich  in  1794  was  assigned  to 

the  Plaintiff,    The  mortgage  for  lOOOA  secured  by  a  term  of 

500  years  was  assigned  to  (he  Plaintiff  in  1793,  wi(h  484^  ap 

arrear  of  interest  then  due  upon  it. 

The  trustees  never  acted  under  the  will. 

By  indentures  of  lease  and  release,  dated  the  18th  and  19th 

of  March,  1795,  James  Coytmore  Pugh,  in  comidention  of 

th» 
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Ae  fofli  of  6002.  and  an  annuity  of  2002.  secured  to  hun  for 
imUk,  sold  to  Hie  Plaintiff  and  his  heirs  all  the  said  premised 
ad  the  rents  and  profits  thereof  to  hold,  subject  to  the  in*^ 
to  the  use  of  the  Plaintiff,  his  executors  and  ad«* 
during  the  life  of  James  Coytmore  Pugh. 

Mr*  Pitgk  died  three  years  afterwards. 

Tke  ImU  was  filed  for  a  foreclosure ;  and  the  only  question 
vn^  irfaether  in  taking  the  account  the  Plaintiff  was  to  be 
chnged,  not  oidy  with  the  interest  accrued  due  after  his  pur* 
ihMie  of  die  life  estate  of  James  Coytmore  Pugh^  but  also 
vilh  iIk  arrear  of  interest  accrued  upon, the  mortgage  for 
MIKML  pieviousfy  to  that  purchase :  the  Defendants  insisting, 
diit  die  surplus  rents  and  profits,  received  by  the  Plaintiff 
after  his  purchase  beyond  the  current  interest  of  the  mort- 
g^eiy  OttgU  to  have  been  iqpplied  in  discharge  of  that  arrear 
rf  Interest,  whidi  Mr.  Pugh^  the  tenant  for  life,  was  bound  to 
'iBBf  down* 


178C^ 


Lord 
Penrutii 

HuOHBSi 


[101] 


Mr.  PiggoU  and  Mr.Romitty,  for  the  Plaintiff. 
This  ia  a  new  point;  because  such  an  Equity  as  that  set 
Uf  lijr  the  Defendants  was  never  before  conceived.  It  caiinot 
be  snttained  by  the  Defendants  upon  the  ground,  on  which  it  is 
pat  m  die  answer ;  viz.'  ^e  manner,  in  which  the  estate  was 
immd  to  Mr.  Ps^A.  That  cannot  afiect  the  question;  which 
ii  only,  whether  a  person,  who  purchases  firom  the  tenant  for 
fifie,  is  bound  to  discharge  die  interest  accrued  in  the  time  of 
&it  tenant  tor  life.  Perhaps  the  personal  representatives  of 
Ml  jPigfA  might  on  die  restriction  m  the  will  say,  he  ought 
not  to  have  sold :  but  these  Defendants  entitled  under  the  wiU 
to  dw  estates  in  remainder,  having  no  relation  to  him,  no 
■rtciest  to  say,  he  should  not  sell,  cannot  raise  that  objection* 
The  testatrix  has  anxiously  provided,  that  the  estate  shall 
■ot  be  liable  to  the  debts  of  her  son :  but  diey  are  now  en- 
fcavauiiiig  so  to  charge  it.  I  admit,  the  Plaintiff  must  be 
eoosilered  as  having  notice :  but  except  in  that  respect,  that 
Wing  appriaed  of  die  airear  of  interest,  he  is  in  the  situation 
rf  a  pnTchaser  with  notice,  there  is  no  difference  between  die 
of  the  mortgagee  purchasing  and  that  of  a  stranger.  It 
be  contended,  that  tbid  arrear  wto  part  of  the  price  of 
Ifepvchase. 
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'  If  the  Plaintiff  was  bound  to  make  this  application,  it  mniA 
be  upon  the  ground  of  some  Uen.  A  mortgagor  has  a  lien 
upon  the  rents  and  profits  undoubtedly  for  the  interest  ae^ 
crued;  because  he  has  a  lien  upon  the  whole  estate  and  aU 
the  rents  and  profits :  but  that  would  be  only  as  between  tlie 
mortgagee  and  the  tenant  £pr  life,  not  as  between  the  tenant 
for  life  and  those  in  remainder.  It  is  true,  an  application 
might  have  been  made  for  a  receiver;  and  then  the  rents  and 
profits  would  be  appUcaUe  not  only  to  the  interest  *  but  alao 
to  the  priiicipal:  but  the  persons  entitled  in  remainder  todc 
no  step  to  make  the  tenant  for  life  pay  the  arrears.  It  was  m 
personal  debt  from  him :  but  how  is  it  a  specific  Uen  upon  the 
fiiture  zenta  and  profits? 


%r-. 


Mn  Richards  and  Mr.  W.  Agar,  for  the  Defendants* 
V  This  Equity,  however  new,  is  perfectly  plain,  and  werf 
similar  to  that,  which  has  prevailed  upon  the  question,  how 
ht  the  remainder  shall  be  charged  with  any  interest  accrued 
in  the  time  of  the  tenant  for  life ;  as  in  Tracy  v.  Lady  Here^ 
ford  (65),  and  Revel  v.  Watkinson  (66).  The  tenant  for  life, 
subject  to  a  mortgage,  is  bound  to  Jkeep  down  the  interest^ 
not  only  personally,  but  the  remainder-man  has  a  right  to  file 
a  bill ;  and  if  the  mortgagee  does  not  take  possession  himself^ 
the  Court  will  appoint  a  receiver,  and  direct  him  not  only  to 
keep  down  the  future  arrears,  but  to  pay  the  foregoing  arrears* 
It  is  not  necessary  for  the  remainder-man  to  wait  till  the  death 
of  the  tenant  for  life,  and  then  come  upon  his  assets,  but  in 
truth  it  is  a  charge  upon  the  estate :  otherwise  the  Court  could 
not  appoint  a  receiver.  There  is  therefore  a  lien  upon  the' 
property  as  between  the  tenant  for  Ufe  and  the  remainder-^nan. 
The  estate  in  the  hands  of  the  tenant  for  life  is  hable  to  the 
arrears  as  well  as  the  future  payments.  The  tenant  for  life 
cannot  put  any  person  who  has  notice,  in  a  better  situation 
than  his  own.  Having  notice  of  the  Equity,  to  which  the 
estate  is  subject,  which  it  is  admitted  he  must  have,  being 
himself  the  mortgagee,  to  whom  the  arrear  was  due,  he  pur* 
chases  subject  to  it.  The  contract  does  not  import,  that  he 
did  not  mean  to  purchase  subject  to  this  Equity.  There  might 
be  a  hard  case  of  that  nature*    But  this  Plaintiff  was  perfecd]^ 

awaiJft 

(e5)  2  Bro.  C.  C.  128.  {06)  1  Ve$.  93. 
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twOe  of  Ike  vrresr.    Upon  the  face  of  the  utifltrunient  the         1799* 

tide  die  Plaintiff  intended  to  purchase  appears*    The  tenant         ][[^ 

fir  life,  subject  to  incumbrances,  the  past  interest  not  paid.     Pen  rut  v 

and  fbtore  interest  to  be  paid,  agr^s  to  convey  his  right  and      „.,Jf;, 

tide,  and  only  that,  to  the  Plaintiff;  and  that  is  what  he  ^* 

presdy  agrees  to  buy*     He  bought,  subje(3t  to  the  E^uity^ 

and  witb  direct  notice  of  it ;  knowing  the  arrear  was  due^ 

CoaUL  Pmgk  having  this,  subject  to  the  arrear,  convey  except 

fedgect  to  the  same  Equity  ?  Would  not  the  Court  have  called 

i^oD  him  to  keep  down  the  arrear  of  interest  ?    The  rule,  that 

jsevailed  in  TVaey  v.  Lady  Hereford^  that  no  arrear  shall  ac* 

crae  to  charge  the  remainder-man,  if  the  rents  *  and  profits       [  ^  lOS  ] 

are  sufficient,  is  clearly  the  rule  of  the  Court ;  and  has  been 

acted  upon  in  a  recent  case,  Shipbrook  v.  Hinchinbrook,  and 

inodier  cases;  and  the  Defendants  only  are  in  a  situation  to 

complain ;  for  the  question  is,  with  what  the  remainder  diaJl  "    : 

be  charged ;  which  was  precisely  the  question  in  the  two  cases 

icfierred  to*  . 


BCr.  Piggott,  in  reply^ 
If  die  Defendants,  having  done  no  act  to  compel  the- 
tenant  fi>r  life  to  fulfil  his  obligation,  cftn  now  after  his 
death  succeed  in  raising  this  Equity,  the  rights  of  mortgageesr 
viD  be  afiected.  The  right  of  the  remainder-man,  while  thee 
tmant  fi>r  life  is  in  possession,  to  call  upon  him  to  fulfil  hu| 
oUigation  of  keeping  down  the  interest  is  admitted;  also, 
tiuU,  as  the  premises  are  charged  to  the  mortgagee  with  aU 
frindpal  and  all  interest,  if  they  catch  the  tenant  for  life  in 
possession,  this  Court  will  act  to  compel  him  to  exonerate  the' 
femaindernman  from  the  arrear,  which  he  has  suffered  to 
secme.  But  these  Defendants  have  lain  by  during  hb  whole 
file,  snflfering  him,  the  trustees  not  acting,  during  fourteen 
years  to  spend  the  whole  rents  and  profits ;  and  if  the  purchase' 
had  not  taken  place,  it  would  have  gone  on  to  his  death.  The 
Defendants  are  in  a  better  condition  from  the  purchase ;  for 
the  Plaintiff  agrees,  his  interest  must  stop  from  the  time  he  ■ 
got  into  possession*  The  fallacy  is  in  applying  to  diis  case  the 
light  of  the  remainder-man,  applying,  while  the  tenant  for  Ufe 
is  m  possession,  and  callbig  upon  the  tenant  for  life  to  do  his 
dirty.  This  is  calling  upon  the  Court  to  make  an  ex  post  facto ' 

appUoation* 
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application  of  the  rents  and  profits^  which  during  tibe  fife  of 
the  tenant  for  life  they  permitted  to  remain  without  applicatioBi. 
If  the  remainder-man  does  not  make  the  application,  and  catch 
the  rents  and  profits  in  the  possession  of  the  tenant  for  life, 
while  they  are  accruing^  be  cannot  come  afterwards  and  claim 
to  this  extent.    I  agree^  they  have  full  right  to  the  benefit  of 
the  argument  of  notice,  that  the  interest  was  in  arreaf.    Elyea 
after  the  purchase  the  remainder-man  might  have  interposed 
and  applied  to  the  Court.    They  could  undoubtedly  have  filed 
a  bill  against  the  Plaintiff  and  Pugh.    Suppose,  instead  of  ihm 
purchase  a  new  debt  had  been  contracted  by  the  grant  of  an 
annuity  to  the  Plaintiff  by  Pugk,   and  in  that  way  he  had 
applied  the  rents  and  profits :  could  they  in  that  case  caU  them 
back?    If  the  Plaintiff  had  lent  money  upon  a  mortgage  of 
the  Hfe  estate ;  and  that  money  had  been  paid,  the  remainder* 
man  *l]ring  by,  could  it  be  called  back  upon  the  ground,  thai 
the  creditor  knew  the  interest  was  in  arrear?   Where  is  the 
difference  ?  A  mortgagee  has  no  lien  upon  rents  and  profits, 
that  are  spent.    From  the  time  that  he  acts,  bringing  an  eject- 
ment, or  getting  a  foreclosure,  he  has  a  Hen  upon  them :  but 
till  then  he,  who  receives,  may  spend  them,  as  he  pleases; 
and  they  cannot  be  called  back.     The  remainder-man  not 
calling  upon  the  tenant  for  life  suffers  for  his  neglect.    He 
most  still  pay  the  mortgagee ;  and  it  is  his  interest  to  in* 
terpose. 

Master  of  the  Roll?. 

Suppose,  the  Plaintiff  had  taken  possession  as  mortgagee: 
would  the  Court  have  endured,  that  he  should  not  have  paid 
himself  the  arrear  {  The  Master  would  have  charged  him  whbk 
every  shilling.  He  must  have  applied  the  rents  and  profits  ta 
sfl,  the  arrears,  as  well  as  the  accruing  interest.  They  Bxe 
applicable  to  the  principal  and  die  interest  due  and  coming 
4ue ;  going  in  diminution  of  all,  that  is  due  to  him ;  and  the 
tenant  fpr  hfe  cannot  object;  though  all  his  rents  and  profile 
^re  taken  from  him. 

Is  not  the  mortgagee  a  little  to  blame  in  point  of  Equity  t  - 
He  knows,  those  rents  and  profit^  are  not  applicable  by  the 
tenant  for  life  to  his  own  pocket.   He  knows,  he  has  a  rem^iy  i 
BxiA  though  a  mortgagee  is  not  bound  to  take   postes^ion,^ 
bf^cau^e  it  is  putting  himself  in  the  character  of  a  bailiff,  he 

ought 
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ffffct  to  take  poaBemon  for  the  purpose  of  paying  himaelf  his 
Bat  he  chooses  Toluntarily  to  take  possession  as  a 
r«nther  than  by  the  paramount  and  better  title,  as 
jwxtgagee.  If  he  had  taken  possession  as  mortgagee,  it  would 
iiare  been  of  course  to  have  set  off  against  the  principal  and 
the  interest  accrued  all  the  rents  and  profits  received  by  him 
ai  mortgagee.  Will  his  not  taking  possession  as  mortgagee 
BMke  any  diflference  ?  It  must  be  contended  by  the  Plaindfi^ 
dnt  if  be  had  taken  possession  as  mortgagee,  he  might  have 
paid  himaelf  the  accruing  interest,  and  have  paid  all  the  rest 
met  to  the  tenant  for  life.  I  am  strongly  inclined  against,  the 
FUntiflr  at  present,  but  will  consider  of  it. 


1709. 


Lord 
Pbmrhyn 

Hughes. 


Mastsb  of  the  Rolls. 

When  this  case  was  argued,  it  was  not  from  any  doubt,  that 
I  entertained  upon  the  point,  that  I  reserved  the  directions, 
bot  for  the  purpose  of  looking  into  the  case  of  Tract/  v.  Ladp 
Hereford,  with  a  note  of  which  I  have  been  favoured  by 
*]fr.  Riciarde,  and  which  is  reported  in  Brown ;  to  see, 
vhedier  firom  that  case  it  would  be  necessary  to  give  a  diree*' 
iaa,  that  the  arrear  of  interest  accrued  prior  to  the  sale  of  the 
Efe-estate  to  the  Plaintiff  ought  to  be  included  in  the  account 
agsioat  him;  and  upon  looking  into  that  case  I  feel  myself 
fiiDy  warranted  in  declaring,  that  all  the  arrears  accrued  as 
vdl  previously,  to  as  during  the  estate  of  the  Plaintiff,  sup- 
fotiog  it  to  be  a  Ufa-estate  in  Pugh,  are  chargeable  upon  that 
Ueestate. 

The  testatrix  devises  these  estates  beneficially  to  her  son 
far  laStp  but  under  very  special  circumstances  ;  the  trustees 
king  to  receive  the  rents  and  profits,  and  apply  them  for  his 
keaefity  and,  as  appears  to  me,  according  to  their  discreticm. 
h  now  tarns  out,  that  they  never  acted,  but  permitted  him  to 
meive  the  rents  and  profits.  I  shall  therefore  in  the  decision 
iwisideT  him  aa  actaal  tenant  for  life ;  for  in  the  view  I  have 
cf  the  caae  it  will  make  no  diflference  whatsoever  in  the  direct 
tioiis  to  be  given.  He  being  certainly  bound  to  keep  down 
die  interest  (67  ),  as  between  him  and  the  reversioner,  permits 
m  anear  to  accrue ;  and  makes  a  bargain  with  the  Plaintiff, 

(87)  Bergei  v.  Mawbeg,  1  Turn,  167. 


JDec.  3<£. 
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Mortgagee 
eannot  be  com- 
pelled to  take 
posseMion;bat 
may  foreelose* 


By  vliich  he  was  admitted  into  possession,  not  as  mortgagee^ 
to  which  he  had  certainly  a  right,  if  he  chose  to  enforce  his 
mortgage  and  take  possession,  but  as  a  purchaser  pf  the  life 
interest  of  Pugh ;  and  he  continues  in  possession  of  it  till 
Pugh's  death,  about  three  years  afterwards.  Upon  his  deatfi 
the  Plaintiff  files  the  bill  for  a  foreclosure ;  and  this  pmnt  has 
been  raised,  upon  which  it  is  desired;  that  some  direction  vaaj 
he  giTen,  whether  in  the  account  of  the  rent  and  profits  he  m 
to  be  charged,  as  having  appUed  all  the  rents  and  pn^ts 
during  his  possession  to  the  reduction,  not  only  of  the  infte» 
rest  accrued  during  his  possession,  but  of  any  interest^  tbal 
have  accrued  previously. 

It  was  contended  for  the  mortgagee,  that  though  he  took 
possession,  not  as  a  mortgagee  but  as  assignee  of  the  life  in- 
terest,  he  was  only  bound  to  apply  the  rents  and  profits  during 
his  possession  to  the  interest,  that  did  accrue  during  his  poa- 
aession  upon  these  prior  inciunbrances*  Consider,  what  hia 
situation  would  have  been,  if  no  bargain  had  been  made^  but 
he  had  put  his  mortgage  in  force,  and  had  taken  possession  as 
mortgagee.  Nothing  is  more  clear,  than  that  he  would  luM 
been  obliged  to  apply  all  the  rents  and  profits  to  the  reductiosii^ 
not  only  of  the  interest,  that  *  might  accrue  during  that  pos»» 
session,  but  of  any  that  might  have  accrued  previously ;  for  tiM 
right  of  the  reversioners  is  this.  The  tenant  for  life  is  bound 
to  keep  down  the  interest  accruing  upon  the  incumbrances 
affecting  his  estate,  prior  to  his  life  interest.  It  is  true,  a 
mortgagee  cannot  be  compelled  to  take  possession;  for  hf* 
would  subject  himself  to  the  account ;  which  this  Court  w3l 
never  force  upon  a  mortgagee.  Therefore  he  may  file' a  IhD 
for  a  foreclosure  without  taking  possession.  But  if  he  does* 
take  possessicm,  he  is  bound  to  apply  all  the  rents  and  profits^ 
as  this  Court  would  distribute  them  among  the  several  persooi 
claiming  interests,  subject  to  his  mortgage.  A  reason  was 
suggested  for  his  taking  possession  as  purchaser,  and  not  as 
mortgagee,  which  is  immaterial ;  for,  whatever  reason  he  had^ 
he  elected  to  take  possession  as  assignee  of  the  tenant  for  life^* 
The  question  then  is,  whether  he  could  put  himself  as  such  in 
a  better  situation  than  the  tenant  for  life.  Nothing  is  inore 
clear,  than  that  if  the  tenant  for  life  had  continued  ia  posses^ 
^on,  and  not  applied  the  rents  and  profits  in  reduction  of  die 

mortgage^ 
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mottg^,  though  as  between  the  mortgagee^  and  the  estate 

the  noitgagee  would  have  a  right  to  be  paid  out  of  the  estate, 

inlowhoaesoeTer  hands  it  might  come,  yet  the  reversioner  might 

Ik  a  bin  to  make  the  rents  amesnable,  and  compel  the  tenant 

fiir  life  to  answer  for  what  had  accrued.     The  Plaintiff  s 

poMCSBion  as  assignee  makes  no  difference.     Every  remedy 

they  bad  against  Ptfgk  they  have  against  any  one  claiming 

mder  lum  with  notice  of  the  charge ;  and  there  is  no  doubt 

the  FfauDtiff  had  notice*    He  is  the  mortgagee ;  and  the.  deeds 

cijjiMslj  state  the  incumbrances.    It  is  dear,  therefore,  this 

fMnsMlipn'  cannot  vary  the  rights  of  the  reversioners  as  to 

die  ifpficalion  of  the  rents  and  profits  to  the  arrear  of  in- 

temt.    His  possession  might  prevent  them  from  doing  that, 

wUdi  il  is  odierwiae  competent  to  them  to  do,  vis.  to  sequester 

the  lenCs  and  profits  during  PugKs  life,  not  only  for  the  arrear 

toaecrae,  bat  for  any,  that  had  accrued. 

I  had  no  doubt,  notwithstanding  the  arguments  for  the 
FlsintiS  But  Tracy  v.  Lc^dy  Hereford  was  quoted ;  and  I 
willed  to  lode  into  that  case  upon  this  point ;  and  I  am  clearly 
if  opiBkni,  that  upon  the  doctrine  there  laid  down,  first  by 
LoBd  JCntyon,  then  sitting  here, .  and  afterwards  upon  an  ap- 
peal bjr  liOid  Thwrkwy  however  hard  it  may  be,  which  it  was  in 
Aalcaae,  for  heud j  If ere/ard  lost  all  her  life  interest,  it  is 
established,  that  *  the  rents  and  profits  during  the 
tot  life  must  be  applied  to  the  reduction  of  any  interest 
prior  as  well  as  subsequent  to  the  commencement  of 
Aat  estate ;  and  I  am  perfectly  satisfied  upon  that  authority, 
Aat  I  am  bound  to  declare,  all  the  interest  accrued  during  the 
posseHion  of  the  Plaintiff  ought  to  be  applied,  to  keeping 
down  die  interest,  not  only  that  mi^t  accrue  during  that 
possesdon,  bnt  all,  that  had  accrued  previously.     The  ground 

II,  diat  die  estate  in  the  bands  of  the  tenant  for  life  is  liable 
to  iDCttmbrances,  is  in  the  first  place  amesnable,  and  may  be 

so  by  an  application  by  the  reversioners,  to  all  the  in- 
aocrued  upon  incumbrances  prior  to  that  estate  for  life. 
k  is  very  hard,  I  admit.  He  may  lose  all  his  interest.  But  it 
tat  always  be  remembered,  that  both  the  tenant  for  life  and 
Ike  incamfarancers  have  a  right  to  have  the  estate  sold ;  and  if 

III,  dien  the  tenant  for  life  will  have  his  interest  in  what 
iCBttins  of  the  money  produced  by  the  sale;    and  it¥all  be 

You  V.  H  divided, 


1700. 


Lord 
Penrhtn 

V, 
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bear  to  the  estate*    It  was  arinied  in  that  cas^*  that  fon 

Pbnrhtn      ^^  Court  made  a  partictuar  arrangement  between  the  t 

t^  for  Hfe  and  the  reversioners,  and  threw  a  particular  bu 

Tk     ?^^*i      ^^V^^  A®  tenant  f«p  fife.    That  rule,  caDing  upon  him  t 

'   a  gross  sum.  I  take  it,  is  all  now  completely  put  anend  tol 
unposmg  upon      ^  r       j  r 

the  tenant  for  ^^  necessarOy  follows,  that  he  must  take,  subject  to  al 

life  a  gross  interest,  that  could  have  accrued  prior  to  his  estate ;  an 

sam,  part  of  Court  is  driven  to'the  necessity  of  adopting  the  one  rule  c 

the  capital  of  other.    If  the  tenant  for  life  sits  by,  and  sees  interest  acci 

incmnbrances,  it  is  his  own  fault.    He  or  the  incumbrancers  might  ap] 

IS  at  an  end ;  ^i^^  q^^^  .    ^^  ^^^  ^^^  ^^^^  would  be  sold ;    and 

. .  .!    remains  after  discharging  the  incumbrances  would  be  pi 

the  interest.      ^^  interest,  and  he  would  have  the  interest.     If  this  had 

a  biU  not  for  a  foreclosure,  but  by  the  reversioners,  an 
tenant  for  life  had  made  the  point,  I  must  perhaps  hai 
eided  as  to  the  costs:  but  in  this  case  it  has  made  no 
expence* 

Therefore  I  am  clearly  of  opinion,  that  I  can  only  mak 
conmion  decree  upon  a  foreclosure,  vis.  an  account  o 
principal,  interest  and  costs,  and  an  account  of  the  rent 
profits  received  by  the  Plaintifl^  when  in  possession  ondc 
deed,  &c.  with  this  only  addition,  that  the  rents  and  f 
[  ^  108  ]       CK>  received  by  *  him  are  to  be  appUed  in  the  first  place  \ 

payment  of  the  interest  accrued  due  subsequent  to  the 
of  March f  1795,  the  day,  when  he  took  possession,  an 
fiear  as  they  wiU  extend,  to  any  interest,  that  might  have  aei 
prior  to  that  day. 

(08)  See  WkUe  v*  WkUe^  ante»  fine  for  renewal  of  a  lease 

VoL  IV,  24 ;  and  the  note,  33.  the  tenant  for  Ufe,  is  consi 

V,  564.  IX,  654;  where  the  as  onreasonable  and  exploi 
rule,  imposing  one-third  of  the 
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JAMES  r.  KYNNIER.  ^^»^ 

•  Dec.6/A. 

89  MUee  James  and  Biekard  Beckford,  carrying  on    Equitable  aet- 

iBttt  in  partnerghip  in  London  as  merchants,  borrowed  off  upon  mu- 

OKk  their  joint  and  several  bonds;  and  for  fiurthec  ^^^^   credit; 

aadgned  a  mortgage  npon  an  estate  in  Jamaica  for     ^^^  ^^  ™^' 

..  Of  the  money  borrowed  25002.  was  advanced    by  , .  \ 

^  wpon  which  a 

m  of  Hutchinson,  Roberiy  and  William^  Mure,  setoff  could 

y  1793  an  agreement  was  entered  into  for  the  sale  of  be  sustained 

intereat  in  the  partnership  to  James  Inglish  Keigkle^  at  law. 

VML,  payable  by  instalments.     This  agreement,  though 

d  to  at  a  meeting  of  the  creditors,  was   not   com*^ 

31  1797;  when   the  deeds  were  executed,  and  the 

£JBeciford  and  Keighletf  were  exchanged  for  those 

Bt  mod  Bedffordf  except  the  bond  for  the  debt  of 

D    the  Mures  f    but    the   money  was    deposited  by 

|f  at  a  banker's.    In  October  1793  the  Mures  applying 

sent  .of  their  bond,  Bedford  said,  it  was  not  then 

mk\  upon  which  they  requested,  that  they  might  be 

iMiated  with  such  sum  of  2500/.  as  a  loan,  to  be  re^ 

«  fbtore  period.  KeigMey  offered  to  lend  part  of 
laj  deposited  by  him  in  pursuance  of  the  agreement 
purchase  o{  James's  share  in  the  partnership,  i£  James 
•oaent.     Robert  Mure  acecurdingly  upon  the  Slst  of 

viote  to  James;  statmg  their  want  of  money,  the  ap- 
I  to  Beckford  to  relieve  them  '^  by  an  application  to. 
K/e^Uey  to  take  up  your  debt  to  us  secured  upon 
sai  Beclffords  estate  either  wholly  or  to  accommodate 
idi  the  amount  upon  our  engaging  to  repay  it  at  a 
r  period:  this  latter  mode  Beckford  told  me  would  be 

agreeable  to  him;  and  that  he  would  mention  it  to 
Ifcy.- 

letter  proceeded  to  state,  that  Keighley  had  no  other 
disengaged  but  what  is  lying  at  the  banker's  to  be  paid 
at  *upon  the  signature  of  the  deeds;  but  professes      [  *109  ] 

ready  to  acconunodate  them,  provided  James  will  give 
to  his  appropriating  so  much  of  the  money  to  that 


• 
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Upon  this   letter  James  came  to  London,  and    rec^ved 
from  Keighley,  ZSQOL ;    which  he   immediately,   upon    tfa0 
24th  of  October,  1793,  delivered  to  the  Mures;  and  he  ro* 
ceived  from  them  a  promisory  note  for  that  amount,  paya^f 
to  him  three  months  after  date*     Upon  the  Slst  o{Decemb^i:\ 
1793,  the  Mures  became  bankrupts*     Since  1793  the  interali 
upon  the  debt  to  the  Mures  was  paid  up  to  1797  hy  Beek^j 
ford   and  Keighley,    or   by  Keighley   after    the    death  of  j 
Beck/ord.  •  r 

The  bill  was  filed  by  James;  praying,  that  it  may  be  da-;^ 
clared,  that  the  sum  of  25O0L,  paid  by  the  Haintiff  to  iSm^ 
Mures,  was  a  payment  or  part-payment  of  the  debt  tfa||i>j 
owing  to  them  from  the  Plaintiff  and  Beckford;  or  that  dm^ 
Plaintiff  is  entitled  to  have  such  payment  set  off  against  add^^ 
debt ;  that  an  account  may  be  taken  of  what  remains  dua 
after  allowing  such  payment  or  set  off;  and  that  upcmpi^i 
ment  of  the  balance  by  the  Plaintiff  the  assignees  of  llMbj 
Mures  may  be  decreed  to  deliver  up  the  bond,  and  to  'ai^, 
sign  their  interest  in  the  mortgage  to  the  Plaintiff.  *  '«V 

The  bill  stated,  that  as  there  remained  an  unsettled  aoooai)|L 
respecting  the  interest  of  the  said  debt  of  2500/*  no  ftM)k 
discharge  was  given  to  the  Plaintiff  upon  his  paying  over  ti^i. 
money  to  the  Mures ;  and  therefore  by  way  of  acknowkdf- 
ment  for  the  receipt  of  that  sum  he  received  their  promimqf  i 
note;  by  means  whereof  the  principal  debt  was  paid  off;  aair 
nothing  remained  owing  in  respect  of  the  said  debt  exioepki; 
some  small  sum  for  interest  at  that  time  owing.  \,. 

The  Defendants,    the  assignees,  by  their  answer  statedii^ 
that  they  believe  the  Mures  at  the  time  of  the  application  •li^ 
Beckford  intended,  that  the  money,  which  should  be   id^ 


vanced  in  consequence,  should  be  in  discharge  of  the  deW( 


due  to  them ;  but  that  the  Plaintiff  advanced  the  same  ai 
distinct  loan  from  himself  to  them,  and  took  a  note  accoidN'^:*. 
ingly;  and  for  that  reason,  not  for  that  in  the  bill  mentiondd^ . 
no  final  discharge  was  given  upon  that  occasion  for  the  debtr" 
of  25002.  due  from  Beckford  and  James  ;  and  that  ever  doovi 
May,  1793,  Keighley  has  not  only  been  understood  ^  to  lUfi 
the  debtor  instead  o£  the  Plaintiff  to  all  the  creditors  of  tW' 
house,  but  has  actually  been  in  possession  jointly  with  Beitr  ^ 
ford  of  the  effects  of  the  partnership.  ^ 
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b  Defendants  therefore  insisted,  that  the  Plaintiff  ought 
9  be  considered  as  interested  in  the  said  debt  of  2500/.  as 
mg  partner  of  Beclcford;  and  as  assignees  of  the  Mures 
dnm  the  whole  debt  $  contending  that  the  advancement 
il  money  to  the  bankrupts  was  no  payment  or  part-pay- 
^  the  ddbt ;  and  the  Plaintiff  is  entitled  only  to  prove 
$m  under  the  Commission. 

i  book-keeper  of  the  partnership  by  his  depositions 
i  dimt  die  bond  to  the  Mures  had  not  been  exchanged^ 

•  MCeigAley  did  not  know,  who  had  a  right  to  it.  He 
Wttd,  that  die  instalments  of  the  purchase-money  for  the 
t  die  Plaintiff's  share  were  paid  by  Beckford  and  Keigk- 
tat  die  fimds  arising  from  the  proper^  of  the  late  house 
d^ord  and  James  and  monies  provided  by  Keighley. 

lAttomejf  General,  Mr.  Mcuufield,  and  Mr.  Steele,  for 
fiiidfl^  after  mentioning £;r  parte  Quintin{69),  French 

•  (TO),  Ex  parte  Prescot  (71),  and  Lord  A^yon's 
f  kk Smith  y.  Hodson (72)  in  support  of  the  conclusion^ 
I  aostain  a  set-off  in  Equity  there  need  not  be  strictly 
I  ddbts^  where  there  is  clear  mutual  credit  ( 73 ),  were 
A  bj  llie  Court* 


17M. 


James 
Kyjinibiu 


mrd  Chancellor. 

hoe  any  doubt,  that,  where  there  are  upon  account 
t  credits  between  two  parties,  though  they  cannot  set  off 
jet  it  is  die  common  ground  of  a  bill  ?  I£  James,  had 
li  an  acdon  against  Mure  upon  the  note,  supposing,  no 
fl^had  taken  place,  I  should  have  stopped  that  action 
le  was  debtor  upon  die  bond*  When  there  comes  a  case 
kmptcy,  it  is  mudi  stronger.  Between  solvent  persons, 
■^^it  be  a  ground  to  say,  indulgence  was  given,  the 
aartended ;  and  therefore  that  credit  ought  to  be  con- 
Bat  die  moment  a  bankruptcy  comes  the  account  is 
Mtdfld.  They  might  sue  Beck/ords  executors  at  law : 
dKNild  stop  the  action.    Therefore  there  is  a  clear 


(7L)  lAtk.2dl. 

(72)  4  Term  Rep.  B.  R.  211. 

(73)  See  more  aatborities  col- 
lected iCooke's  Bank.  Law,  d68. 


Ante,    Vol.    Ill,    248, 

ver-mled.    See  the  note 

h  M8. 

iCpoAe'f  BcaA.  Law,  669. 

L66^ 


Ill  CA8BS  m  CHAKGBRT. 

17W.  The  Solicitor  General^  Map.  Com,  and  Mr.  Mure,  for  \ 

Defendants. 


I,.  It  18  unnecessary  to  controhrert  that,  your  Lordiship  w& 

KVMNiSB.     aUo^  an  equitable  set  off|  if  there  were  either  mutual  dil 

or  mutual  credits :  but  this  is  a  case  neither  of  mutual  <dii 
nor  mutual  credit  in  Equity.  This  debt  was  one  of  dx 
which  by  the  agreement  in  179S  KeigMey  took  upon  h&M 
The  Plaintiff  was  from  that  moment  completely  relean 
though  his  name  remained  upon  the  bond.  The  debt^ 
wholly  transferred.  Though  the  bond  was  not  ezchalq 
die  agreement  extended  to  this  debt  as  weQ  as  the  retlf  i 
after  that  agreement  your  Lordship  would  not  have  |ienilil 
James  to  be  sued.  He  was  therefore  a  meie  stirang^  is 
that  bond  at  the  time  of  the  transaction  of  the  note.  Tl 
the  Mures  apply  for  payment^  not  to  James,  but  to  Beel^ 
and  KeigKley.  The  case  first  attempted  by  the  bill  wasn't 
the  money  was  paid  in  discharge  of  the  bond.  That  is  i 
given  up ;  and  it  is  admitted,  that  another  arrangement  t 
place.  The  proposition  was,  that  Keighley,  not  James,  Aa 
advance  the  money ;  and  the  question  if9&,  whether  Ke^^ 
should  be  authorised  for  that  accommodation  to  use  ^e# 
which  he  had  deposited  for  the  purchase  ^Jaimeif%  shoMu' 
that  transaction  had  taken  place,  and  Keighley  had,  insteac 
making  the  payment,  taken  a  note,  all  this  Equity  wouMli 
arisen  between  him  and  the  Mures;  upon  this  'ground,  t 
upon  the  consideration,  that  he  was  bound  to  pay  the  Ibo 
he  agreed  to  pay  the  money.  But  what  was  done  was  nd 
pursuance  of  that ;  for  the  Phuntiff  thought  fit  to  take  up  ] 
of  that  sum  from  Keighley^s  banker.  That  became  his  mM 
and  he  chose  to  lend  it  to  the  Mures  for  theit  aet^ommeditl 
In  what  sense  is  die  Flaintiflr  indebted  to  the  Mureef  VH 
ever  was  tile  consideration,  that  did  not  make  a  mutual  crt 
In  French  V.  Fetm  there  were  direct  mutual  credits  befn 
two  persons  themselves.  In  Ex  parie  Quinttn  all  your  JA 
ship  did  was  to  get  over  the  point  of  form.  There  cooIS 
have  been  a  set-off  at  law :  but  the  partner,  who  would  li 
been  entitled  to  a  moiety  of  the  clear  surplus,  was  him 
debtor  individuaUy  to  the  petitioners.  There  were  dear  null 
debts ;  and  the  only  difficulty  was  as  to  the  form  of  the  ad 
at  law.    But  it  is  not  upon  any  difficulty  of  that  kind  that 
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m^  but  that  after  the  purchase  of  James*s  interest  there  was 
DO  mutual  debt  or  credit  between  Janes  and  Mure^  but  only 
kdreen  Keighley  and  Mure ;  and  what  James  did  was  only 
kt  the  acoommodation  of  his  former  partnership,  himself  not 
bong  lial^,  or  even  asked  for  payment.  They  only  desired 
Ua  to  penult  Keighley  to  lend  so  much  of  that  money :  but 
kofStliewill  Umseif  doft. 


1799. 


Jambs 

V. 

Kynnwk. 


iMfrd  CaAiicBLix>lu 

I  have  not  a  particle  of  doubt  upon  this  case ;  which  is  the 
cfc—st  I  ever  heard.  It  might  have  been  matter  of  consider- 
alioo,  whether  the  bill  should  be  filed  by  KeigUey  or  James; 
sad  I  rather  think  the  Equity  of  the  former  the  more  preg- 
■SBt  and  obvious;  who  with  the  knowledge  of  the  Mures  has 
paid  part  of  the  consideration^  for  which  he  was  to  make  him- 
self  Eable  to  die  debts,  through  die  medium  of  James.  Giving 
Wf  die  bond  will  put  an  end  to  the  suit  completely ;  and  I  may 
ai  wdl  make  the  declaration  upon  this  bill  as  any  other. 

At  die  time  of  this  transaction  the  Mures  had  not  accepted 
Ka^Uey,  nor  given  up  diat  particular  bond.  The  transaction 
of  die  change  of  the  partnership  was  not  then  a  completed 
faawcticm.  Under  these  circumstances  Keighley  going  on 
vidi  die  purchase  had  money  applicable  to  the  settlement  of 
ftat  transaction,  when  die  business  could  be  finished.  The 
qpfBcatkm  was  made  to  James,  diat  he  would  agree,  diat  this 
■oney  sthoold  go  to  the  relief  of  the  Mures,  creditors  of  the 
pntnerahip.  The  mode,  in  which  he  does  it,  is  by  taking  this 
Bole.  The  transaction  going  on  between  Keighley  and  him, 
I  neter  would  let  him  proceed  upon  that  note.  The  fact  is 
beyond  a  doubt,  that  the  partnership  effects  of  Beckford  and 
Jmmes  have  paid  this  debt  to  the  Mures.  The  decree  must 
be  according  to  the  prayer  of  the  bill,  without  costs :  I  cannot 
ashe  the  assignees  pay  costs.  The  Plaintiff  must  pay  tbe 
IMadmt  Keighley  his  costs.  If  any  thing  is  due  to  the 
Phhidin  he  nmst  come  in  as  a  creditor.    The  note  must  be 
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1799. .  Bishop  of  WINCHESTER  t.  BEAVOR,  • 

Dec.  eiA. 
To  obtain  an     1^^*  C'OX,  for  the  Plaintiff,  moved  for  an  order  to  hare 

order  for  tak-  the  bill  taken  jpro  confe^so  under  the  Statute  (74). 

ing  the  bill  pro      The  affidavit  in  support  of  the  motion  stated  pontively,' 

confuto  under  according  to  the  practice,   as  settled  by  the  Matter  of  tke 

M  ^     TT     -*.-    -Rofli  upon   the   late   motion  in  Neale  v.  Norris  (75),  that 

6 Geo. II, c. 25.  ^,      ^  5    ,         ,    ,   ,  .       ,      ,.      ,  .f.    \ 

the  affidavit  Defendant  had  been  m  the  kmgdom  within  two  years 

mast  state,  that  ^>eforcj  the  tubpcena  issued  (76). 

the  Defendant  Ordered* 

iT  /^^'IrU.I        ^"^^^  ^  ^^'  ^^*  ^'  ^*  '•  ®'  ®**®  Dcfendaot ;    if  there    are 

^^  -  (75)  Ante,  p.  1.  more,    the    cause  must  be  set 

f        th     Mth^        ^^^  '^^  ^°^  order  for  taking    down.      Seagrace    v.  Edwardti 

the  bill  pro  eonfeito  may  be  had     ante,  Vol.  Ill,  372. 
on  motion,  where  there  is  but 


«99.  Marquis  of  LOTHIAN  t.  GARFORTH. 

Dec.  Qtk. 

Service  of  an  liTR.  ALEXANDER,  for  the  Plaintiff  moved,  that  service 

order  of  se-  Qf  ^n  order  for  a  sequestration,  nisi,  upon  the  Defien- 

qoestraUon,       dant's  Clerk  in  Court  may  be  deemed  good  service,  upon  an 

iSrk'irCo^rl  ^^^^^^  stating,  that  the  Plamtiff  had  tried  to  serve  hun  per- 

irood  •  the  sonally  and  could  not,  and  an  affidavit  of  service  of  notice  of 

Plauitiff  bar-    the  motion. 

ing  tried   in  The  order  was  made. 

vain  to  serve 

it  personally.  ^ 

^"^'  The  KING  r.  BLATCH. 

Dec.  7/A. 

£xecotrix,  in      A    MOTION  was  made  to  supersede  a  writ  de  excomtmh 

custody  under  nicato  capiendo,  issued  against  Mary  Blotch,  as  execu- 

a  wri         ex-  ^^  ^£  ^^^  husband  James  Blatch,  upon  an  affidavit,  Btating 

commiintoa/o  ^i     /.  n      .        .  ^ 

.     ,    f  the  loiiowmff  circumstances.  \ 

capiendo  for  ^ 

not  appeariog  '^  ^^^^  James  Cary  being  indebted  to  Thomas  MaehtabU^ 
to  a  citation  by  the  amount  of  5942.  1«.,  being  the  arrears  of  an  annuity,  paid 
a  creditor  to  lOCML; 

exhibit  an  inventory,  moved  for  a  supersedeas,  dispoting  the  debt  upon 
equitable  grounds :  motion  refused. 
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IDOL ;  and  he,  and  James  Blaich  as  surety^  gave  their  joint 
ifid  several  bonds  in  the  penalty  of  1000/*  for  payment  of  the 
remainder  by  instahnents.  Some  instahnents  having  been  paid, 
sad  others  becoming  due,  amounting,  together  with  the  balance 
of  one  inatalment,  that  had  been  paid  in  part,  to  175/.  lis.  6c/., 
Mmrtmab  brought  an  action  in  the  Court  of  King's  Bench 
against  Carff,  and  *  another  action  in  the  Court  of  Common 
Pleas  against  Mary  Blateh,  as  executrix  of  her  deceased  bus- 
bsnd*  Pending  those  actions  an  agreement  took  place  between 
dry  and  Macknab^  that  the  latter  should  discontinue  all  pro- 
ceedings in  both  actions  upon  Gary's  paying  him  the  sum 
of  SOL  in  part  discharge  of  the  debt  upon  the  bond,  with 
sD  costs,  and  giving  him  a  warrant  of  attorney  to  secure 
125L  I2s.  6d,f  the  remainder  of  the  debt,  with  interest,  upon 
the  fl6th  o(  November  next.  The  SOL  was  paid,  and  the  war- 
lant  given.  This  agreement  was  wholly  without  the  privity  of 
Mmry  Blotch ;  who  was  totally  ignorant  of  it,  till  after  it  was 
oonduded ;  when  Gary  informed  her  of  it. 

Upon  the  5th  of  ilfay,  1798,  a  citation  of  Mary  Blatch 
iisued  at  the  instance  of  Macknab,  alleging  himself  to  be  a 
creditor  by  bond  of  James  Blaich,  calling  upon  her.  to  bring 
in  an  inventory  of  the  personal  estate  of  her  husband.  No 
father  proceedings  were  had  upon  that  citation;  which  was 
finontinued  in  consequence  of  the  compromise.  In  December 
1796  jndtgment  was  entered  up  against  Gary  for  fiSlL  5s.  In 
Hilary  Term  last  another  action  upon  the  bond  was  brought 
sgainat  Mary  Blaich  in  the  Court  of  Common  Pleas  for 
126L  Ss.  Afterwards  a  fresh  citation  issued  against  her  in 
the  EUxJesiastical  Court  for  the  same  purpose  and  upon  the 
nme  ground  as  the  former ;  and  upon  that  she  was  excom- 
Bunicated  for  not  putting  in  an  inventory;  and  she  was  in 
costody  under  the  writ;  which  issued  m  Michaelmas  Tetm^ 
1799. 

Machmab  by  his  affidavit  stated,  as  to  the  agreement  to  dis- 
continae  the  action  against  Mary  Blaich,  that  Gttry  had  given 
his  warrant  of  attorney  as  a  coQateral  security  for  the  sum  of 
12SL  12#.  6eL,  with  interest  upon  the  S6th  of  NavenU^er ;  and 
that  not  being  paid,  he  commenced  another  action  against 
her ;  and  on  her  pleading  plene  admitUsiravii  he  caused  the 
dtaticmio  issue. 


1799. 


The  King 

V. 

Blatch. 


[  •U4  ] 
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1799:  Mr.  Weiherettf  in  support  of  the  motion* 

-«  "^rV  The  jurisdiction  cannot  be  disputed.    The  Statute  tj/l  EU^ 

,;.  zabethi^ll)  directSi  that  the  writ  shall  be  returnable  in  llie 

Blatcu.       Court  of  King's  Bench  in  the  Term  next  after  the  teste.    TH 

then  that  Court  can  have  no  cognisance.    The  juriscUolidii 

[  ^  115  ]      of  this  Court  therefore  remains  till  the  return  of  *  the  writ* 

That  point  w^  admitted  by  Lord  Macclesfield  in  Rex  ▼.  Bmf^ 
rard{18)f  and  adjudged  by  Lord  King  in  Barlow  ▼«  Od* 
Uns{T9). 

The  groimd  of  this  application  is,  that  this  is  in  Equity^ 
mder  the  drcumstances  a  release  of  the  surety ;  and  then  diis 
bond,  upon  which  the  citation  was  instituted  in  tbe  CcraiH 
monSy  is  a  bond,  upon  which  no  debt  is  due  from  the  aorety^ 
though  it  may  be  due  from  the  original  debtor.  The  subject 
of  the  discharge  of  a  surety  in  such  cases  was  very  muck 
discussed  by  your  Lordship  in  Rees  v.  Berrington  ( 80  )•  The 
only  difference  is,  that  in  that  case  the  surety  had  once  money 
in  his  hands,  out  of  which  he  might  have  reimbursed  hinh* 
self:  but  your  Lordship  disclaiiped  that,  as  forming  any  part 
of  the  ground  of  your  decision ;  and  principally  relied  on 
Nisbet  V.  Simith (81).  That  case  in  the  circumstance  of 
taking  judgment  with  stay  of  execution  precisely  corresponds 
with  this.  The  Equity  therefore  is  dear,  upon  the  ground 
stated  by  your  Lordship,  that  to  the  new  action,  though 
without  doubt  there  was  a  discharge  in  Equity,  she  could  not 
plead  that. 

It  is  true  as  a  general  proposition,  that  wherever  a  personal 
representative  is  cited  in  the  Ecclesiastical  Court  by  a  per* 
son,  who  is  not  a  creditor,  any  superior  Court  having  a  right 
to  grant  a  prohibition  or  to  relieve  the  party  will  never 
aBow  a  person  assuming  the  character  of  creditor  to. go  to 
execution,  or  permit  such  a  proceeding  to  stand;  especially 
upon  a  transaction  of  this  nature.  In  Oughton  {82)  there  ii 
an  apology  for  the  practice  of  the  Ecclesiastical  Court  in  the 
&cility  of  diese  proceedings.  If  the  person  cited  says,  there 
is  no  such  bond,  it  is  produced.  If  he  says,  it  is  net  a  fiur 
Jbond,  then  after  4he  form  of  proving  the  signature  and  attes- 
tation 

C77)  5  Bliz.^c.  23,  t.  2.  (80)  Ante,  Vol.  II,  640. 

(78)  1  P.  Wnu.  435.  (81)  2  Bro.  C.  C.  579. 

<7&)  1  P.  Wm8.  436,  n.  (82)  Tit.  230,  page  34a 
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tetion  diere  b  an  end  df  the  questkMir  And  diere  is  no  op- 
porCoBity  of  teyii^9  whether  it  was  not  paid,  teleaaed,  &c. 
h  die  caee  of  la  (^editor  by  nmple  contract  it  is  sufficient, 
Aatfhe  en^of  a  m<»x;h&nt  in  his  own  book  is  produced; 
*^  k^te  frobatio  miffieH  ad  probandmm  ifitere$$e  oBegeimm.'* 
ft  ii  flierefoi^  the  more  essentially  necessary  upon  an  appi»- 
ieslion  to  this  Court,  exercising  a  yuntatorial  control,  that  the 
question  should  be  discussed :  otherwise  the  party  nay  be 
'excuuununicated  by  a  person,  who  is  no  creditor. 

Lord  Chancellor. 
Why  did  she  not  appear  to  the  citation  t  The  application 
to  me  is  totally  destructive  of  the  jurisdiction  of  the  Eccle- 
nastical  Court  to  call  upon  a  representatire  to  gire  An  ao- 
eount  of  assets.  If  she  does  not  appear,  how  is  it  possible 
to  come  bere,  and  desire,  that  the  suit  may  stop,  and  that 
I  diafl  supersede  all  process  ? 


vm. 


The  Kino 
Blatch. 


[  116  ] 


For  the  motion. 
Upon  tins  ground,  the  ground  of  all  prohibitions,  that  the 
party  is  no  creditor;  therefore  it  is  out  of  the  jurisdiction  of 
die  Ecclesiastical  Court ;  which  is  satisfied  by  the  production 
of  the  instrument,   and  does  not  allow  the  question  to  be 
tried;  though  in  another  Court  it  may  be  proved,  that  there 
is  no    debt.    The  ground  of  all  prohibitions   is  tried  by 
afflda'dt ;  and  the  fact  is  always  in  ihe  first  instance  so  stated, 
llien  if  the  Court  is  not  satisfied,  they  put  the  party  to  de* 
dare  in  prohibition.    If  this  executrix  had  applied  earlier, 
m.  fiir  a  prohibition,  upon  the  facts  I  have  stated  it  would 
have  been  granted. 

Lord  Chancellor. 
Is  there  any  instance  of  such  a  prohibition?  When  the 
writ  of  prohibition  has  issued,  if  the  ground  of  prohibition 
fiuls,  the  cause  b  sent  back:  but  here  you  impeach  the  juris- 
diction. I  am  stopping  process  upon  it.  She  has  never 
appeared.  If  she  had  appeared,  and  objected  to  the  interest 
of  this  pursuer  in  the  Ecclesiastical  Court,  possibly  upon  that 
fhere  might  have  been  a  ground  of  prohibitioD. 
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1791^  The  Attorney  General,  against  the  motion. 

f^JTX^  The  Court  cannot  possibly  do  this,  if  there  are  any  merits* 

p..  An  application  for  a  eupersedecis  must  be  upon  the  ground, 

Blatch.-       that  the  writ  has  issued  improvidehtly.     It  issues  upon  the 

stgnificavit.  It  is  not  stated,  that  the  Court  has  done  wrong 
in  issuing  that;  and  if  that  is  correct,  there  is  a  clear  right  to 
the  writ.  The  ground  of  this  appUcation  is,  that  there  is 
an  equitable  ground  to  destroy  the  debt.  The  quotation  from 
Ougkton  proves,  that  it  would  be  improper  to  try  that  ques; 
tionin  the  Ecclesiastical  Court;  stating,  that  they  are  not  to 
try  the  validity  of  the  debt,  but  whether  there  is  primd  facie 
a  sufficient  ground  for  an  inventory.  This  executrix  must 
have  had  notice,  that  the  action  was  discontinued.  It  is  very 
strong  to  call  the  agreement  an  abandonment  of  the  right 
to  proceed  against  her.    Instead  of  filing  a  biU  to  stay  pro- 

[  ^117  ]      ceedings  in  the  action  brought  in  '^Hilary  Term  last  upon 

the  bond,  she  pleads  plene  adminUtravit.  The  Plaintiff  then 
had  no  means  of  proceeding  but  by  citing  her  for  an  in- 
ventory. He  proceeds  to  excommunication;  and  then  this 
application  is  made.  If  it  succeeds,  your  Lordship  will  have 
to  try  the  debt  in  every  such  case. 

Lord  Chancellor. 
The  appKcation  goes  totally  to  destroy  the  jurisdiction  of 
the  Ecclesiastical  Court.  By  parity  of  reason  they  might 
apply  to  me  to  stop  on  action  on  a  bond.  I  cannot  possibly 
supersede  the  writ.  It  follows  of  course  upon  the  eig^ 
nijicavit  (83). 

(83)  No  prohibition   before  appearance.     TVajuer  v.  Wdtiom, 
iSalk.  35. 
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O'CALLAGHAN  r.  COOPER.  ^   ^!^'    ^ 

Dec.  5M,  Itk. 

fJALEB  LOMAX  by  his  wiTI,  dated  the  20th  July,  1786,    Trust  term  bj 

deTised  aU  his  real  estate,  not  before  disposed  of,  to  ^*"  ^  "^ 

WUkam  Thrale,  John  Cooper,  and  WiUiam  Lawrenee,  their      ^  ^ 

x'    '  ^         '  estate  portions 

execHton,  fipc.  for  a  term  of  500  years,  and,  subject  thereto,  ^^^  dauirhters, 
tolhem  and  their  heirs,  to  the  use  of  them  and  their  heirs,  i^  y^  ^^^  q^ 
until  his  youngest  son  Joshna  Lomax  should  attain  the  age  of  marriage,  upon 
twcnty-fiYe,  or.  should  die,  which  should  first  happen;  and  condition,  that 
froas  and  inunediately  after  his  attainment  of  that  age  or  his  ^®y  should  be 
if  he  should  die  before  that  age,  to  the  intent,  that  ™*"^®**  J^™ 
(the   testator's)  wife  should   receive  an  annuity  of  150/.         . 
dnnng  her  life ;  and,  subject  to  the  term  and  the  said  annuity,  after  her  dei^ 
he  deriaed  all  the  said  estates  to  his  son  Joshua  for  life;  of  the  trastees, 
and,  after  the  determination  of  that  estate  by  forfeiture  or  and  that  the 
olherwiae,  with  remainder  to  trustees  to  preserve  contingent  husband  should 
roaainders,  yet  nevertheless  to  permit  the  rents  and  profits  pr^^ionsly 
to  be  received  by  his  said  son,  paying  thereout  to  his  son  ™*'^®  •  settle- 
Edmomd  Skallet  Lomax,    if  he  should  be  then  living,  an    . ,     *  f  .« 
annuity  of  175/.,  and  in  case  of  his  death  to  such  persons  as  pergonal  e»- 
ihould  be  entitled  thereto  under  his  marriage  settlement ;  and  ^ate,  subject  to 
to  pay  the  residue  of  the   said  rents  and  profits  until  his  debts  and  lega- 
100 /otAifa's  decease  or  attainment  of  the  age  of  ^  twenty-  r#iiQi^'^»^ 
five  to  his  wife,  if  then  living ;  and  firom  and  after  the  decease  ^  ^P~ 

of  Joshua  he  devised  the  said  estates  to  his  first  and  other  P||®^  }^  ^^ 

BODS  and  the  heirs  male  of  their  bodies  respectively;    re-        ^.     ^  .    . 

1      y.  portions   m 

Bunder  to  his  daughter  Susannah  for  life,  and  to  her  first  and  ^^^  ^  ||^  ^ ^ 

other  sons  in  the  same  manner;  remainder  to  his  son  Caleb  entsAe  or  for 
Lomax  and  the  heirs  of  his  body ;    remainder  to  his  own  any  porpose 
right  heirs.  the  trustees 

The  trusts  of  the  term  of  500  years  were  in  the  first  place  ™8***  J°**8^. 

fcf  securing  the  said  annuity  of  175/.,  and  in  the  next  place  "o»[*>«*«fi«'** 
f       .-       ,        1  ,       ,.        .  .  ,  for  the  devisee, 

lor  raismg  by  sale  or  mortgage,  or  other  disposition,  to  and    a   „|«--:-«q 

*^^  having  taken 
place  with  the  consent  of  the  mother  and  the  privity  of  the  trustee,  bat 
without  any  settlement  by  the  neglect  of  the  trustee,  the  husband  having 
before  and  after  the  marriage  offered  all,  that  was  required  of  him,  and 
been  ready,  to  execute  a  settlement  within  the  condition,  relief  was  given 
upon  those  circumstances  by  raising  the  portion  upon  executing  the  setde- 
ment 
Ko  costs  to  a  trustee,  whose  neglect  occasioned  the  suit. 
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for  Elizabeth  Lomax  and  Matilda  Lomax,  the  two  eldest 
daughters  of  his  wife  Susannah,  and  to  his  said  daughter 
Susannah  Lomax,  the  siun  of  15Q0L  a-piece  to  and  for  their 
^respective  portions,  and  to  be  paid  to  them  upon  their  nia«r 
riages  respecliiYely,  provided  and  upon  condition,,  that  they 
should  respectively  be  married  with  the  consent  and  apprpVfr 
tion  of  their  mothery  if  living,  and  of  the  said  Wilfiam  ThraJfi^ 
John  Cooper,  and  WiiUam  Launrence,  or  the  survivor  of  themi 
in  case  of,  and  after,  the  decease  of  his  said  wife ;  and  uppQ 
fiarther  condition,  that  each  of  the  person  or  persons,  to.  an4 
with  whom  they  should  respectively  be  contracted  i^  mamt^^ 
shall  and  do  previous  to  the  solemnization  of  their  marriages 
respectively  settle  and  convey  by  proper  deeds  the  .$nun  pf 
3000/.  in  mon^y  or  a  freehold  estate  of  that  value,  free  from 
^  incumbrances,  as  a  provision  for  them,  his  said  daughter«j 
resjpectively  and  their  children,  in  case  of  their  surviving  th^ 
respective  husbands ;  and  upon  farther  trust  in  the  mean  tim^^ 
and  until  the  said  portions  of  the  said  EUxaheth,  Maiilda,  an^ 
Susannah,  Lomax  should  respectively  become  payable,  thai 
they,  his  said  trustees,  and  the  survivor,  &c.,  do  and  shall  hf 
and  out  of  the  rents  and  profits  of  his  said  premises  raise  and 
pay  imto  each  of  them,  the  said  Elizabeth,  Matilda,  and 
Susannah,  Lomax  respectively,  until  their  respective  portions 
should  become  payable  and  be  paid  respectively,  the  sum  o£ 
60/.  a  year  by  half-yearly  payments  for  their  maintenance  and 
support  respectively,  the  first  payment  to  be  made  at  the  end 
of  six  months  next  after  his  decease ;  and  upon  farther  tru3t» 
in  case  his  son  Joshua  Lomax  and  his  daughter  Susannak 
should  die  without  having  issue  male,  having  issue  one  or  morci 
daughters  respectively,  for  raising  two  sums  of  5000/.  for 
the  portion  of  such  daughters  respectively,  as  therein  men-* 
tioned. 

The  testator  then,  after  giving  certain  legacies,  bequeathed 
to  the  same  trustees  all  the  money  he  should  be  possessed  of 
in  any  of  the  public  ftmds  at  the  time  of  his  death,  and  all 
his  ready  money  and  securities  for  money,  book-debts,  and 
effects,  not  before  bequeathed,  except  a  mortgage  debt,  which 
he  gave  to  his  wife,  to  be  disposed  of  among  such  of  her  chil- 
dren as  she  should  think  most  deserving  of  the  same  or  any 
part  thereof,  in  trust  after  paying  all  his  debts,  legacies,  and 

funeral 
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iaenl  expenoes,  which  he  directed  might  be  done  in  the  first 
fine,  thai  they  do  and  shall  pay  and. apply  the  said  residue  of 
hk  said  peraonal  estate,  so  fSur  as  the  same  would  extend,  in 
ihe  dischaqpng  of  the  legacies  hereinbefore,  bequeathed  qt 
diRded  to  be  raised  to  og  for  the  mdElixabethLomax^ 
Lamax,  and  SMtsanMob  Lomax^  as  the  same  should 
due  and  payable,  in  ease  of  his  said  real  estate^  or  to 
or  fior  any  purpose,  that  they  might  judge  most  beneficial  for 
Us  said  jKm  JosimaLomax;  and  he  appointed  his  said  trustees 


nw; 


The  tPBtatmr  died  upon  the  2d  of  December,  1786.  In 
Mmf,  1792;  Henry  (yCaUaghan  became  acquainted  with 
Mn.XiiWMur  and  her  daughter  Sueannah  atBaih;  and  soon 
made  proposala  of  marriage  to  the  daughter  in  the 
of  her  mother ;  which  were  accepted  with  her  consent 
approbation,  provided  he  could  make  the  settlement, 
iriodi  by  the  t^ms  and  conditions  of  her  &ther*s  will  was  to  be 
Bade  by  the  person  marrying  Stuanmthi  and  which  the  mothes 
then  mfivmed  (^Cattaghan  must  be  by  adding  the  sum  of 
L500L  to  the  16002.  bequeathed  by  the  will,  and.  settling  the 
whole  of  tbe  said  3000L  upcm  Su8a$inah  and  the  children  of 
the  maxriage.  In  consequence  of  this  O^CaUagkan  soon  left 
Bmik^  and  went  to  IreloBd,.  to  procure  the  1600/.  In  Aprils 
179S,  he  returned  to  England'^  and  told  Mrs.  Lomax  and  her 
daughter,  that  he  had  some  difficulty  with  his  &ther  as  to  the 
adtandng  the  1500L  He  staid  with  them  about  three  months 
wXBaih  and  at  die  house  of  Mrs. Zfcmiaa: ;  and  then  he  went 
again  to  Ireland^  In  Marchj  1794^  he  returned,  and  told 
dwm,  his  fiEither  was  dead ;  and- in  consequence  he  was  become 
pojwfswjd  of  estates  and  property  m  Ireland  amounting  to 
between  900  and  4002.  a-year,  besides  upwards  of  16002. 
seemed  by  bonds  and  mortgages,  which  he  then  proposed 
should  be  taken  as  his  part  of  the  money  to  be  setded;  to 
which  Mrs.  Lomax  objected;  saying,  it  must  be  16002.  in 
money,  or  secured  upon  property  m  England.  ^  Afi;er  stay- 
11^  near  three  months  he  went  again  to  Ireland*^  and  about 
OuiiimMf  1794,  he  sent  inclosed  in  a  letter  to  Susannah 
Lemax  nearly  the  whole  sum  of  16002. ;  and  in  February  1795 
he  wtMBmed  to  England  with  the  remainder  ;  and  informed 
Mrs.  Lampfx  and  Cooper^  who  prindpaUy  acted  in  the  trusts 
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of  the  willi  that  he  was  then  prepared  and  ready  to  settle 
1500^  together  with  the  1500/.  bequeathed  by  the  testator; 
upon  which  they  for  the  first  time  informed  him,  that  the 
trustees  could  not  raise  and  pay  the  1500/.  bequeathed  by  the 
wili^  until  the  sum  of  3000/.  was  first  settled  by  him.  After 
this,  and  previously  to  his  marriage,  he  repeatedly  offered  to 
Mrs.  Lomax  and  Cooper  to  settle  the  whole  of  his  estate  and 
property,  as  well  as  the  1500/.,  which  he  had  brought  to 
England;  and  he  proposed,  that  Mrs.  ZfOmoor  should  send  a 
person  to  Ireland  at  hb  expence  to  inquire  into  the  vahie 
of  the  estates.  He  also  produced  and  delivered  to  Cooper 
his  title-deeds ;  who  afterwards  returned  them,  saying,  they 
seemed  to  be  fair  and  right.  The  estates  in  Ireland  were 
leasehold  estates  for  lives,  renewable  for  ever,  and  leaseholds 
for  999  years. 

On  the  11th  of  March,  1795,  they  were  married;  no  settle- 
ment having  been  made.  Cooper,  as  Secretary  to  theArck" 
deaconry  Court  at  St.  Albans,  made  out  the  licence.  In  May, 
1797,  O'Callaghan  offered  to  settle  3000/.  of  Ihs  own  moneys 
provided  the  trustees  would  undertake  to  raise  the  1500/.,  and 
pay  the  same  to  him  aflier  the  settlement ;  upon  which  Cooper 
took  an  opinion  of  Counsel ;  who  recommended  the  sanction 
of  a  Court  of  Equity  ;  upon  which  the  bill  was  filed ;  stating 
all  these  circumstances;  charging,  that  the  condition  waa 
illegal  and  void ;  and  praying,  that  the  will  may  be  established, 
and  the  portion  raised  and  paid ;  the  Plaintiff*  offering  to  make 
such  settlement  as  the  Court  shall  direct ;  or  that  the  Plaintiff 
may  be  decreed  entitled  to  the  annuity  of  60/.  under  the  wilL    . 

The  Defendant  Cooper  by  his  answer  admitted,  that  the 
Plaintiff*  represented  to  him,  that  it  was  not  in  his  power  to 
raise  more  than  1500/.  of  his  own  money ;  that  he  was  ready 
to  settle  that  sum,  as  the  trustees  should  approve ;  and  would 
enter  into  any  engagements,  that  they  and  the  Plaintiff*  and  kia 
friends  should  think  proper,  for  settling  his  intended  wife's 
portion  of  1500/.  so  soon  as  it  could  be  raised;  and  that  he 
was  willing  to  make  a  settlement  *  of  his  property  in  Ireland,. 
if  that  was  approved,  for  the  same  purpose.  He  admitted,  he 
might  afler  perusing  the  title-deeds  say,  they  appeared  to  him 
to  be  a  legal  security :  but  he  did  not  think  himself  justified 
in  acceding  to  that  proposal ;  as  they  were  a  security  of  a  dif? 
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knot  natmre  fincnn  irhst  was  diifected  by  the  will»  and  on  ac- 
taoDt  at  the  distance  of  the  counti7  might  be  attended  with 
traobk  and  ezpenoe.  He  denied)  that  he  told  the  Plaintiff, ' 
Aat  if  at  any  time  subsequent  to  the  marriage  he  woidd  settle 
SKKML  he  would  be  entitled  to  her  portion.  He  admitted  the 
Hsintiflra  offer  since  the  marriage,  as  stated  in  the  bill. 

The  depositions  of  Mrs.  Lomax  stated,  that  the  first  time 
ihe  had  any  intimation  of  the  objection  to  the  Plaintiff's  adding 
150(ML  to  the  1500£.  under  the  will,  was  in  October,  1794, 
when  the  Plaintiff  was  in /r^faitcf,  from  her  son  Ca2e&;  who 
bad  been  to  Hoctori  Commans  to  inspect  the  will^  with  a  bar- 
rister ;  who  gave  an  opinion,  that  it  woidd  not  do ;  and  till 
tlien  there  was  a  common  mistake  of  them  all  as  to  the  coh- 
itniction  of  the  wilL  She  stated,  that  that  was^not  her  hus- 
bsnd^s  intention ;  for  in  a  conrersation  with  him  in  1786  she 
represented,  that  it  would  be  a  hardship  upon  her  daughters, 
if  diey  could  not  marry,  unless  to  a  person,  who  would  settle 
1500L ;  and  she  put  the  case  to  him  of  proposals  from  gentle* 
Ben  of  the  bar  or  the  church,  or  of  a  man  in  trade ;  which 
■tt^t  be  very  good  matches,  and  yet  it  might  be  inconvenient 
to  them  to  settle  1500/. ;  to  which  he  answered,  that  it  would 
be  no  greater  hardship,  than  it  was  to  him;  who  upon  his  first 
Bsrriage  was  obUged  to  settle  300/.  a-year  of  his  own  property 
with  300/.  a-year,  the  portion  of  his  wife. 

She  fiurther  stated,  that  she  understood,  that  the  marriage 
night  be  solemnized,  before  the  provision  required  by  the  will 
was  made ;  and  she  gave  her  consent  to  its  being  so  solemnized 
pievioasly ;  and  her  having  said  the  contrary  by  her  answer 
was  a  mistake  i  the  Plaintiff  having  promised  to  settle  the 
whole  90002.,  as  soon  as  the  sum  of  1500/.  under  the  will 
diould  be  raised ;  that  she  believes,  Cooper  was  of  the  same 
opinion,  firom  his  having  readily  made  out  the  licence  without 
expieanng  any  opinion  to  the  contrary ;  and  the  marriage  was 
with  the  entire  consent  of  her  and  the  trustees. 

According  to  the  depositions  of  Mrs.  Lomaw,  Matilda 
lomax,  Caleb  LomaXf  and  another  witness,  Joshua  Lomax 
repeatedly  before  marriage  offered  to  give  his  sister  Susannah 
a  bond  for  the  1500/.,  and  declared,  that  as  soon  as  he  was  of 
age  he  would  take  care,  that  sum  should  be  paid.  By  bis 
ntmer  he  denied  that,  to  die  best  of  his  recollection  aiid 
b^f :  but  he  adaoitted,  that  he  had  approved  the  marriage. 

Vou  V.  I 
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Mr.  Mansfield  and  Mr.  Leach^  for  the  PlaintiflTs. 
The  Pkuntiff  is  entitled  to  have  this  portion  raised  according 
to  Daky  v.  Desbouverie  (84)  and  many  other  cases.     Reynish 
y.  Martin  (85 )  goes  in  all  points  to  this.    The  condition  there 
was  held  to  be  in  terror  em  as  to  the  real  estate  only;  and  the 
assets  wiere  marshalled.    That  has  undoubtedly  been  shaken 
by  the  latter  cases  Scott  v.  Tyt^er  (86)  and  Stackpole  v.  Beam- 
191011^(87);  where  your  Lordship  observed  upon  the  impro- 
priety of  applying  the  rules  of  the  Civil  Law  with  respect  to 
marriage  in  this  country ;  the  English  Law  imposing  restraints 
on  marriage  under  the  age  of  twenty-one.     But  in  this  case 
the  restraint  is  not  confined  to  that  age  but  extends  to  their 
whole' lives;  and  depends,  not  on   the  trustees  only,  but  on 
strangers.    That  part  of  the  condition  prescribing  the  settle- 
ment to  be  made  on  the  part  of  the  husband  is  still  more 
against  the  policy  of  the  Law:  the  effect  being  to  restrain  very 
proper  matches,  as  stated  in  the  deposition  of  Mrs.  Z^omox; 
though  not  strictly  evidence.    Such  a  power  might  be  immo^ 
derately  exercised;   which  is    a  reasonable  supposition  froni 
the  cautious  avarice  of  testators*    If  a  restraint  as  to  ibrtone 
is  permitted,  it  may  be  followed  up  by  restraints  as  to  rank 
and  other  circumstances. 

But,  supposing,  the  Court  can  permit  such  a  restraint,  it 
must  be  taken  according  to  Daley  y.  Desbouverie^  that  die 
Plaintiff  has  done  what  in  Equity  will  be  considered  as  a  literal 
performance;  which  he  tendered;  but  was  prevented  bytfacf 
mistake  of  the  trustee  and  ignorance,  not  wilful.  A  settlement 
of  the  IdOOA  which  he  offered,  with  a  covenant  to  settle  her 
1500/.  would  have  been  a  strict  performance.  Besides  that, 
he  tendered  the  title-deeds  of  hb  Irish  estates ;  which  vastly 
exceeded  the  sum  reqnik'ed. 

But  if  the  Plaintiff  fails  upon  both  these  points,  there  isf 
another  in  respect  of  the  life  estate  of  the  Defendant  Joshna 
Lomax ;  who,  though  we  do  not  desire  a  personal  decree 
against  him,  shall  not  under  these  circumstances  take  benefit 
by  the  breach  of  the  condition.r 


(84)  ^Atk.  261. 

(85)  3i4/it.330.  \mU.  130. 

(86)  2  Bro.  C.  C.  431.  2  Dick. 


712,  from  Lord  Tkurhw's 

(87)  Ante,  Vol.  Ill,  89.   8e« 
the  notes,  pages  98  aad  131K 
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The  Aitomejf  General  and  Mr.  Hart,  for  the  Defendant 
JoMkma  Lomax. 
There  was  no  engagement  to  settle  3000/.  except  the  offer 
a  the  failL  The  arguments  founded  upon  those  cases,  m 
lUdi  conditions  in  restraint  of  marriage  without  consent  haye 
been  controlled,  cannot  apj^y  in  the  least  to  this  case;  for 
the  testmtor  has  made  a  provision,  which  he  unquestionably 
hid  m  right  lo  make ;  that  if  a  settlement  of  a  particular  de- 
laipUott  18  made  upon  his  daughter,  then  she  shall  hare 
15D0L ;  if  that  settlement  is  not  made,  then  she  sliall  have 
aoddng.  It  is  a  previous  condition ;  in  consequence  of  which 
the  tmatees.  are  to  act;  and  unless  that  condition  is  per- 
fonnedj  they  cannot  act.  This  case  is  governed  by  Harney 
V.  AmUm  ( 88  >.  Lord  Chief  Justice  Willes  very  sensibly  ob*- 
fcrves  ill  giving  his  opinion,  that  the  Court  cannot  make  a 
w31  for  the  testator.  The  distinction  suggested,  that  the 
penomd  estate  may  be  applicable,  though  the  real  is  not, 
has  no  ground  to  support  it  since  the  late  cases.  In  this 
iiMtanee  the  personal  estate  is  merely  given  in  ease  of  the 
teal,  or  for  any  purpose  the  trustees  shall  judge  most  bener 
tdal  for  the  testator*s  son  Joshua.  The  other  legacies  and 
Ae  debta  are  not  charged  upon  the  real  estate;  therefore 
is  no  subject  for  marshalling  (  89 ).  The  testator  only 
that,  if  there  should  be  any  surplus  of  his  per- 
estate,  which  is  not  the  case,  it  sheuld  be  so  applied. 
There  is  no  ground  for  supposing^  a  compliance  with  the 
eondition  was  prevented  by  contrivance  or  management, 
Hat  €baB  Plaintiff  entered  into  any  contract  to  settle  8000/.? 
Soppoae,  he  had  died  in  the  interval,  before  this  bill  was 
fkd,  eontsiimig  that  offisr :  could  this  1500/.  have  been  raised 
tfien?    There  was  no  contract;  nothing,  under  which  that 

sum 


17W. 


Ott)  Com.  726.    1  Aik.  361 , 
aad  other  books  mentio&ed  in 


shalliog  assets  does  not  apply  to 
SQch    cases,  where  the   legacy 


Mr.  Samder$*s  edition.    The  Lord    fails  to  affect  the  real  estate  by 
Ckimtdhr  observed »  that  there    an  event  subsequent  to  the  death 


was  a  very  good  note  of  Lord 
GUef  Justice  Wilki%  opinioo,  in 
the    Reports    lately    published 
tnm  fais4«niD«scripts,  83. 
(80)  That  the  equity  for  mar- 


of  the  testator,  not  being  in  the 
6rst  instance  a  charge  distinctly 
and  solely  upon  the  personal 
estate,  see  Pemrcc  v.  loman, 
ante,  Vol.  Ill,  135. 
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sum  could  have  been  rabed  as  a  charge  agsunst  his  pro* 
perty.  Then  this  sum  would  have  been  her*Sy  not  his ;  not 
being  reduced  into  possession;  and  it  would  be  ♦to  be 
raised  for  her  benefit*  Suppose,i  he  had  died,  and  she  had 
afterwards  married  a  man,  who  had  settled  3000/.  upon  her : 
would  he  not  be  entitled  to  this  sum  of  1500/.  ?  The  previous 
marriage  would  not  have  prevented  that.  It  is  contendedf 
that  the  sum  to  be  found  by  the  husband  was  not  necessarily 
to  be  more  than  1500/. ;  the  sum  of  3000/»  being  composed  of 
that  sum  and  her  1500/.  The  wiU  cannot  be  so  read.  The 
true  intention. was,  that  to  entitle  herself  to  that  sum  she 
should  manry  a  man,  whose  property  amounted  •  to  SOOOL 
Borrowing  the  money  was  not  within  the  testator's  view.  A 
condition  with  that  view  is  perfectly  rational ;  and  no  Court  of 
justice  has  a  right  to  say,  it  shall  not  take  effect.  He  intended 
her  fortune  to  be  in  proportion  to  the  settlement.  Upon  this 
argument  the  usual  provision  for  a  jointure  in  proportion  to 
the  fortune  of  the  wife  is  against  the  policy  of  the  law,  encoo* 
raging  marriage.  A  testator  has  a  right  to  stipulate,  that  tbc 
person,  who  is  to  marry  the  object  of  hb  bounty,  shall  bavp  m 
fbrtime  of  such  a  value;  for,  if  not,  he  is  a  burthen.  As  to 
third  point,  against  the  Defendant  Joshua  Lomax^  if  he  had 
agreed  in  writing  to  give  his  bond,  the  Court  would  have  re- 
lieved against  it  as  a  fraud.  He  had  no  means  of  paying  it: 
and  must  have  been  persuaded  by  his  mother  and  the  rest  of 
the  family.  But  this  conversation  can  never  bind  him.  Ac* 
cording  to  the  Plaintiff's  account  his  proposal  was  with  a  view 
to  an  actual  settlement  before  marriage :  but  they  did  not  pui^ 
sue  that.  They  married  without  the  least  attempt  to  make  m 
settlement,  or  any  contract,  that  in  case  Mrs.  O^CcJlaghan  is 
entitled  to  the  1500/.  3000/.  shall  be  settled,  or  any  providioa 
for  the  payment  of  1500/.  by  him.  The  Plaintiff  therefore 
is  not  entitled  to  call  for  this  portion ;  as  he  might  have  been, 
if  he  had  entered  into  any  contract,  that  might  have  been 
considered  an  equitable,  though  not  a  legal  performance:  if 
he  had  gone  farther,  and  left  the  title-deeds :  but  he  has  done 
no  one  act. 


Mr.  Mansfield,  in  reply. 
I  do  not  dispute  the  previous  condition ;  but  I  conlHid,  that 

•     :   eitber 


CASES  IN  CHANCERY. 


124 


oAer  it  was  satisfied,  or»  if  not>  that  was  occasioned  by  tlie 
■Btake  ot  the  trustee  in  not  accepting  the  proposed  security 
qMn  Ae  estate*  The  whole  was  mistake.  The  mother  never 
that  her  daughter  should  marry  without  a  proper 
and  she  supposed,  a  settlement  after  marriage 
WNiId  do  as  well.  The  PlaintifT  was  always  ready  to  make  a 
jcttiement ;  *  aind  sending  the  money  to  her  and  marrying  in 
consequence,  he  must  havfe  been  bound. 
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Lsrd  Chakcbllor. 
He  was  boimd  within  a  great  many  cases(90). 
It  is  imposaible  not  to  feel  a  wish  to  reUere  in  this  case.  It 
ilnick  me,  that  it  might  rest  upon  the  head  of  mistake ;  first, 
die  mistake  of  the  trustee,  that  the  Irish  estate  was  not  a  good 
Ktdement:  he  states  by  his  answer,  that  he  objected  to  it: 
there  is  no  restriction  to  warrant  that :  then,  if  it  proceeded 
i|Nm  that  other  mistake,  that  the  settlement  might  be  exe- 
coted  as  well  after  marriage  as  before.  I  do  not  think,  the 
r,  in  which  he  by  his  answer  denies  having  given  that 
is  ineonsiBtent  with  what  Mrs.  Lomax  says;  that  she 
pcft  her  consent  upon  that  ground,  and  she  believes,  it  was 
kb.o^Bion.  Suppose,  he  had  intimated  an  assent  to  that 
s|aaioii;  and  consider  the  act,  that  he  does,  as  Secretary  to  the 
Aichdeaoon,  in  making  out  the  licence.  It  is  a  foolish  enough 
vay  in  the  will,  but  certainly  very  strongly  put,  that  the  3000/. 
■ost  be  preriousfy  settled ;  and  he  takes  the  case  of  contract- 
ing; diat  each  of  the  persons,  to  whom  his  daughters  shall  be 
I,  shall  and  do  previous  to  the  solemnization  of  their 
respectively  settle  and  convey  the  sum  of  3000/.  or 
a  bethiM  estate  of  that  value.  The  Plaintiff'  might  have 
bssiiwicd  the  1500/.,  and  paid  it  the  day  after  the  marriage. 
It  is  jefy  dear  upon  the  evidence^  that  there  might  have  been 
S  srttlwnent,  that  would  have  fully,  answered  the  condition : 
ISfiOL  and  the  Irish  estate  were  more  than  was  necessary.  If 
the  marriage  took  place  upon  the  consideration,  that  the  settle* 
nent  could  be  made  afterwards,  it  would  be  very  hard  not  to 
lefieve,  now  t}iat  the  marriage  has  taken  place.  They  had 
lieen  a  long  time  about  it.  The  conduct  of  the  Plaintiff^  was 
rtrj  fi^r  and  honorable.  At  first  he  was  told,  it  was  enough  for 

him 
19P)  iMders  v,  An^iey,  ante,  VoL  IV,  501 :   Post,  213. 
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him  to  fibd  1500/.  Then  the  opinion  was  taken,  which  I  think 
righti  that  the  settlement  must  be  previous  to  marriage*  If  they 
had  any  management  about  it>  they  might  easily  have  done  it^ 
Then  the  Irish  estate  was  offered.  Every  thing  was  ready, 
that  was  to  be  done.  Considering  this  as  a  case  of  mistake,  if 
by  that  any  prejudice  had  ♦  happened  to  any  party,  I  could 
not  relieve :  but  now  the  thing  is  entire. 

Direct  an  inquiry,  whether  at  the  time  the  marriage  took 
place  a  proposal  had  been  made  upon  the  part  of  the  Plaintiff 
to  settle  an  estate  of  the  value  of  3000/. ;  sind  whether  the 
sum  of  1500/.  had  been  produced  by  him  before  the  mar- 
riage ;  and  let  the  Master  examine  the  Defendant  Cooper 
ypon  it;  and  let  the  Master  farther  inquire,  whether  the  Plain- 
tiff is  now  of  ability  to  make  such  a  settlement;  and  reserve 
farther  directions. 


After  this  decree  was  pronounced  the  Lord  Chancellar  di« 
rected  the  minutes  to  stand  a  few  days ;  and  desired  to  see  tlie 
depositions  and  pleadings;  observing,  that  he  thought,  h^ 
could  make  a  ground  broad  enough  for  the  decree  without  an 
inquiry :  that  it  could  be  brought  to  this  case ;  that  it  was  ia 
the  power  of  the  friends,  guardians,  and  trustees,  to  make  a 
settlement  for  her.  The  Plaintiff  had  put  the  money  into  her 
hands;  and  had  deUvered  the  title-deeds  of  his  estate  to  them; 
and  if  so,  his  Lordship  said,  whatever  the  blunder  wasj  lie 
took  it  to  be  a  fair  case  for  reUef. 


Dec,  Vh. 


ZfOrd  Chancellor. 

In  this  cause  I  proposed  to  direct  an  inquiry  by  the  Master  x 
but  I  have  looked  into  the  depositions  and  the  pleadings;  and 
I  do  not  think  it  necessary  to  send  it  to  the  Master  to  atat^ 
any  facts ;  for  I  thinks  there  are  facts  enough  disclosed  by 
the  depositions  and  the  answer  to  support  the  decree  I  ahfJI 
make. 

I  have  no  doubt,  the  construction,  that  was  put  upcm  the 
will,  is  the  just  construction;  and  that  :the  settlement  was  to 
be  a  settlement  of  3000/.  upon  the  part  of  the  husband.  But 
under  the  circumstances  of  the  case,  I  think,  there  is  a  fair 

ground 


CASES  IN  CHANCERY. 


120 


gnmnA  to  entitle  the  husband,  the  wife/ and  the  issue  t>f  the  wife, 
wiio  are  all  interestedt  to  the  benefit  of  this  provision  by  the  wiD 
of  her  fiither ;  because,  though  not  in  form,  yet  in  substance,  all 
Mi^t  haTe  been  done,  that  was  required  by  that  will  to  be  dcHoe, 
if  it  had  not  been  for  the  mistake,  but  certainly  the  neglect, 
en  the  part  of  the  *  trustee ;  to  whom  the  execution  of  the 
hosineas,  as  trustee  and  agent  for  the  family.  Was  confided. 
The  whole  conduct  of  the  Plaintiff  was  perfectly  fair.    He 
his  addresses  to  the  daughter  of  the  testator,  having 
her  at  Bath,  first  by  a  communication  to  the  mother.     She 
gate  her  consent  upon  condition,  that  he  should  settle  what 
the  and  all  of  them  (for  it  appears  to  be  a  common  mistake) 
took  to  be  all  the  will  required,  viz.  1500/.  to  be  added  by  him 
to  the  portion  of  15001.,   and  setded.      He  was  put  upon 
raising  this  1500/.     He  does  pot  in  fact  raise  it.    He  remits 
it;    remits  it  with  great  confidence,  the  greater  part  into 
the  hands  of  the  lady  he  is  to  marry,  with  the  knowledge 
of  the  mother.    The  rest  he  brings  with  him.     He  comes 
Ofcr,   having  [made  this  t  remittance,   and    being    ready  to 
a  settlement  according  to  what  he  had  been  informed 
ihe  effect  of  the  will ;  when  by  a  discovery,  not  arising 
fimn  the  knowledge  of  this  trustee,  who  had  made  the  will, 
hot  had  forgot  it,  but  firom  the  anxiety  of  one  of  the  brothen^ 
who  took  an  opinion  upon  the  will,  he  then  was  informed,  that 
it  was  necessary  for  him  to  bring  in  3000/.     Having  provided 
1500/1,  an  that  he  had  been  informed  was  necessary,  he  then 
produces  and  delivers  to  the  trustee  the  title-deeds  of  lands  of 
the  annual  value  of  between  500  and  400/.    There  were  thei| 
those  deeds  and  the  1500/. ;  atid  the  trustee  by  another  mis- 
take imagines,  this  will  not  do,  because  the  lanids  ure  out  of 
the  jmrisdicticm,  being  in  Ireland.    With  this  he  had  the  meami 
gifen  him  of  pifeparing  a  settlement;  which  the  Plaintitf  wa^ 
ready  to  etecute.    Instead  of  that  the  tri^e,  by  another 
■nstake  I  believe,  acting  as  the  common  agent,  seed  lio  objeo- 
tkm  to  the  marriage  jHTOceeding.    It  is  distinctly  proved,  that 
it  was  with  his  privity;  for  he  was  the  sUrrogatie,  who  made 
out  the  licence;    The  marriage  was  had.    After  the  marriage, 
it  is  admitted  in  ihe  answer,  the  Plaintiff  was  ready  and  willing 
to  make  that  settleihent  to  the  full  extent  of  the  requisition  by 
the  will:  but  nothing  was  done  upon  it ;  and  no  settlement  was 

made. 
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1799.  made.  Evei^  branch  of  the  family  gave  their  full  approbatioii. 
The  brotheri  conscious  of  that,  had  repeatedly  declared,  that» 
as  soon  as  he  was  of  age,  he  would  take  carci  that  the  ISOOL 
should  be  paid*  I  cannot  make  a  decree  against  him  upon 
that ;  for  the  parol  declaration  will  not  bind  him*  But  this  ia 
substantially  within  the  intention ;  and  the  performance  of  the 
[  •128  ]  condition,  by  which  the  fortune  was  to  accrue  ♦to  her,,  was 
defeated  by  no  &ult  of  the.  Plaintiff ;  but  by  the  mistake,  I 
must  call  it  neglect,  of  the  trustee.  It  was  put  into  his  hands. 
He  did  not  know  how  to  do  it;  and  therefore  the  marriage 
was  had  without  a  settlement.  It  is  very  clear,  if  it  had  turned 
the  other  way,  and  the  Plamtiff  had  held  back,  he  was  bound ; 
for  he  had  proposed  a  settlement,  and  had  taken  steps  for 
carrying  the  proposal  into  effect ;  and  if  he  had  by  surprise 
married  after  proceeding  so  far,  no  doubt,  I  should  have  held 
him  bound*.  He  therefore  being  bound,  and  a  settlement  pre« 
cisely  in  the  terms  of  the  will  being  defeated  purely  by  the 
neglect  and  mistake  of  the  trustee,  I  am  clearly  of  opiniont 
the  trustee  should  pay  that  fortune,  the  settlement  being  now 
executed  (91  )•  I  cannot  give  the  Defendant  Cooper  his  costs; 
ibr  his  mistake  produced  the  whole  (92).  I  mean  to  recite  the 
§Bifit8 ;  that  the  depree  may  not  be  supposed  to  go  upon  the 
ipterpretatiqn  of  the  .condition  in  the  will.  The  facts  I  assume 
are,  I  think,  all  establishefl  by  the  pleadings  without  farther 
examination. 

.  Dedaie,  that,  the  Plaintifi^  having  upon  the  treaty  of  jnar- 
riage  with  his  wife  obtained  the  consent  of  Mrs,  Lomax,  the 
mother,  upon  condition,  that  he  should  provide  the  sum  of 
1500/.  to  be  added  to  the  portion  given  tp  Susannah  Lomam 
bythewil)  of  her  father,  and  bavii^  actually  raised  and  re- 
mitted such  sum,  to  be  9ettled,  together  with  (he  farther,  sum 
of  1500/.  upon  her  and  the  children  of  the  marriage;  and 
.  being  farther  informed,  that  it  would  be  necessary  to  provide 
the  ^um  of  3000/.,  exclusive  of  her  portion,  in  money,  or  # 
freehold  estate  to  make  up  that  amount,  and  having  thereupon 
produced  and  deUvered  to  the  Defendant  Cooper^  the  trustee 
upon  the  said  treaty,  the  title-deeds  of  a  freehold  estate,  to 
which  no  other  pbjection  was  mi^e  but  that  the  lands  lay  in 

Ireland^ 

(91)  The  PlsioUff  offered  io  Court  to  setUe  9009/.  of  his  own. 
(03)  Beam§i,  on  Coiti,  p.  149. 
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Mmtd,  and  the  marriage  haraig  afterwards  been  sdemnijsed 
wkb  the  privity  of  the  said  Defendant  Cooper,  the  trustee, 
mi  the  approbation  and  consent  of  the  mother  ancl  all  tibe 
tuaBjt  though  the  settlement  had  not  beep  executed,  and  it 
tang  admitted  by  the  answer  of  the  said  Defendant  Cooper^ 
that  the  Plaintiff  after  the  marriage  had  declared  to  him,  that 
lie  was  ready  and  willing  to  execute  the  settlement  proposed 
far  300QI.  upon  his  part,  and  being  bound  so  to  do,  the  non-. 
performance  of  the  condition  in  the  terms  prescribed  by  the 
wiD  is  to  be  imputed  to  the  neglect  of  ^  the  said  Defendant 
Cooper,  and  ought  not  to  prejudice  the  rights  of  the  Plaintiffs 
aid  of  the  issue  of  the  marriage ;  and  declare,  that  upon  the 
Pbuntiflrs  executing  a  settlement  pursuant  to  the  conditions  of 
the  w31  of  die  testator  in  such  manner  as  the  Master  shall  ap-i 
profe  the. portion  of  1500/.  ought  to  be  raised,  and  applied 
aceording  to  the  directions  of  such  settlement.  Refer  it  to 
the  Master  to  receive  praposals  for  such  settlement :  and  upon 
the  execution  thereof  let  tiie  said  Defendant  Cooper,  the 
tnistee,  raise  by  sale  or  mortgage  of  the  term  such  sum  for 
the  principal  and  interest  of  die  portion  a3  the  Master  shall 
find  to  be  due,  together  with  the  costs  of  all  parties,  except 
the  Defiaidant  Cooper,  to  be  taxed  by  the  Master, . 
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The  Mayor  and  Commonalty  and  Citizens  of  the  City  of        1799. 

LONDON  V.  BOLT.  Dec.  lik,9ik. 

£!EyERAL  old  bous^  pn  Snow  Hill,  which,  being  spon    iDJonctioii  in 

I  to  be  puUed  down  in  consequence  of  the  plan  for  im-  pressiDg  cases 

proving  that  part  of  the  City,  were  empty,  had  been  taken  by  '"P^^  petition 

tbe  Defendant  as  temporary  warehouses  for  stowing  sugar ;  *°    aniaavjt. 

wluch  he  had  introduced  in  such  quantities,  that  two  of  the    ^ 

^  .  staoce,  con^ 

t|0|ises  had  actually  fidlen ;  and  ptfiers  were  in  the  most  im-  y^rijn^  old 
minenit  danger.  houses  in  Lm- 

On  Satwrday,  the  7th  of  December,  Mr.  Cox  applied  uppn  dom  to  a  por^ 
m  petition  for  an  injunction  to  restrain  the  Defendant  from  pose,  that  made 

putting  any  iQore  sugar  into  the  houses.  ihem  danger- 

ous to  the  pub* 

lie,  the  Lord  flhanceflor  grantee)  the  iojuiiction ;  but  said,  the  Lord  Mayor 

by  his  general  jurisdiction  could  apply  a  much  more  proper  and  eflectual 
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-  The  affidavits  in  support  of  the  petition  verifi<kl  thi»  £»!»; 
and  stated,  that,  since  the '  two  houses  had  fiillen,  the  De* 
fendant  had  put  more  sugar  into  the  others. 

• 

.  Mr.  Cox  said,  the  bSl  was  neariy  ready;  but  on  aeoount  of 
the  great  pressure-  the  Ijord  Chancellor  might  upon  pSetitiM 
and  affidavits  make  an  order  out  of  Court ;  and  for  that 
purpose  the  case  of  Chamberlyne  v.  Dummer  (93)  was  men- 
tioned. 

It  was  8ud  at  the  bar,  that  the  Lord  Mayor  thought,  he 
had  no  authority  to  act. 

Lord  Chancellor. 
.  .1  have  no  difficuhy  in  granting  the  injunction  upon  petitmi 
and  affidavit;,  and  have  oflcn  done  so.  It  is  often  necessary 
in  the  vacation.  But  I  can  only  order  the  injunction  upoB 
the  petition.  I  cannot  order  any  thing  to  be  done ;  and  It 
will  be  necessary  to  do  more ;  as  shoring  up  the  houses,  aad 
removing  the  sugar.  I  shall  make  the  order  upon  the  petitisn: 
but  it  seems  to  me,  the  Lord  Mayor  can  apply  a  much  more 
proper  and  efifeotual  remedy.  Can  there  be  a  doubt,  that  it  |b 
within  his  office  upon  the  presentment  of  the  ward,  that  these 
houses  are  a  public  nuisance,  to  order  the  nuisance  to  be 
abated,  the  houses  to  be  shored  up,  and  the  weight  removed  t 
Abating  a  nuisance  cannot  be  a  trespass ;  or,  if  any  one  ngss 
foolish  enough  to  bring  an  action,  he  could  not  recover  a 
penny  damages.  The  Chief  Magistrate  by  his  general  juris* 
diction  has  authority  to  abate  a  nuisance  in  a  public  street,  to 
.bhore  up  the  houses  under  the  direction  of  a  surveyor,  and 
tnake  it  safe  for  the  public.  I  can  interfere  only  as  between 
landlord  and  tenant. 


On  Monday  the  9th  of  December  the  certificate  of  the  biS 
filed  was  produced ;  and  the  order  was  m^de  for  the  injunc* 
tion  (94). 

(93)  1  Bro.  C.  C.  166. 

(94)  See  post,  Vol.  XVIII,  216^  217,  Attorney  General  v. 
Cleaver.    Crowder  v.  Tinckler,  Vol,  XIX,  617. 
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Dec.  WA. 

-pDWARD  PHIUP  PUGH,  by  hi»  wffl,  dated  the  8d  of    Mortgagee 
•"  November,  1768,  gave  to  hb  daughter  ^im  900/.,  to  be  may  protect 
pud  her  out  of  his  lands  and  heredifoments ;  and  he  chai^  himself  against 
Us  estates  in  the  counties  of  Caernarvon  and  Denbigh  with  ^^    ^u    t  t 
Ike  payment,  as  well  of  the  said  legacy  as  of  his  debts;  and  .      ^^  ^^i^S 
he  garc  and  devised  unto  his  wife  Mary  Pugh  for  her  life  an  ^^q^  ^f  ^^  ^j j 
SBBiBty  of  lOQL,  payable  out  of  his  said  estates;  and  subject  mortgage  term 
to  die  said  legacy,  &c.  he  gave  all  his  said  estates  to  his  son  prior  to  the 
James  Ctnftmore  Pugh  in  tail  general;  with  reminders  over;  "ghtto  dower, 
and  the  reversion  to  his  own  right  heirs  for  ever;  and  he  ap-    -^^5^'*'**  ^^ 
pointed  his  wife  residuary  legatee  and  sole  executrix.  't    H 

The  testator  died  in  1769 ;  leaving  his  son  James  Coytmore  ^reed  airainst  a 
Pagh  ;  two  daughters,  Bridget  Wynn,  and  Ann  Hughes ;  and  purchaser  with 
Us  wife;  who  had  no  provision  in  bar  of  doWer.  In  May  notice:  the 
1770  James  Coytmore  Pugh,  having  suffered  a  recovety,  mort-  length  of  time 
g^ed  these  estates  in  fee  to  Sir  William  Wynn  for  6000/.  no^  being  suffi- 
To  that  mortgage  Mary  Pugh  was  made  a  party,  for  the  pur-  ®*®'*^  *®  ^^ 

pose  of  ^postponinff  to  the  mortsage  her  rights  to  dower  and    ^^  .>  e     ^^^ 
^\  .  aTw  ,     .    Sml^       i*     V  .     O"  satisfaction, 

to  OMS  annuity.    Afterwards  m  177d  a  farther  mortgage  m      r  ^iqi  i 

fee  was  made  upon  a  farther  advance  by  Sir  William  Wynn, 

amounting  in  the  whole,  together  with  the  former  sum  tO 

800OI. ;  viz.  900/.  paid  by  Shr  William  Wynn  to  Arin  Hughes 

en  account  of  her  legiEU^y ;  and  the  farther  sums  of  660/.  and 

440l/.  borrowed  by  Pugh.     Mary  Pugh  also  joined  in  this 

transaction  in  the  same  manner  and  for  the  same  purpose  as 

before.     By  various  mesne  assignments  the  mortgages  became 

vested  in  Doctor  Gisbome.    By  indenture  of  lease  and  release, 

dated  the  11th  and  lixhoi  December,  1779,  the  estates  were 

conveyed,  subject  to  the  mortgages,  to  the  Defendant  Wil* 

Umns,  who  purchased  the  equity  of  redemption  for  SlOO/l 

from  A^A.     Upon  the   16th  May,  1791,   Williams  paid  to 

Gisbome  what  was  due  to  him  for  principal  and  interest :  viz. 

9103/.     Gisbome,  whose  first  mortgage  was  in  1775  for  5000/. 

to  which  Mary  Pugh  wiis  also  a  party,  for  the  same  purpose 

of  postponing  her  rights  as  dowress  and  annuitant,  made  sub- 

lequent  advances ;   and  had  taj^n  possession  of  the  estates 

KMoe  time  previous  to  the  death  pf  Mary  Pugh.    Several  old 

mortgages 
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mortgages  made  by  Edward  Philip  Pugh  for  several  terms  of 
500  years,  in  which  the  wife  of  the  mortgagor  had  joined  by 
fine,  being  paid  by  the  money  advanced  by  Sir  William  Wytm^ 
were  assigned  to  him ;  and  afterwards  to  Gisbome^  and  FFtf-  ^ 
UamM^  respectively.     Mary  Pugh  was  ndt  a  party  to  the  con-  . 
veyance  to  Williams.    She  made  her  will  upon  the  Slst  of  . 
^nil,  1781 ;  and  died  on  the  4th  otJune.     Mr.  Glynn  Wynn 
and  his  mfe  Bridget  took  out  administration  to  her  widi  the 
will  annexed. 

The  bin  was  filed  in  1796  by  Bridget  Wynn,  her  husbuid 
being  dead,  against  James  Coytmore  Pugh,  Thomas  WilUams, 
and  Ann  Hughes ;  praying  an  account  of  what  was  due  to 
Mary  Pugh  at  her  death  in  respect  of  her  dower  and  the 
annuity  of  100/.,  and  that  the  same  may  be  raised  by  sale  op 
mortgage  of  the  real  estates ;  and  if  the  said  estates  are  not 
of  sufficient  value  to  answer  what  is  due  for  the  dower,  and 
to  pay  the  legacy  of  900/.  and  the  debts,  then  that  an  account 
may  be  taken  of  what  remains  due  on  account  of  the  said 
legacy ;  also  an  account  of  the  rents  and  profits  received  by 
the  Defendants  or  either  of  them  since  the  death  of  the  tes- 
tator ;  and  that  the  said  rents  and  profits  may  be  applied  in 
the-first  place  in  dbcharge  of  what  is  due  for  dower,  and  then 
in  discharge  of  the  ♦  legacy,  and  the  debts  and  annuity,  as  frr 
as  Hkej  will  extend ;  and  that  the  deficiency  may  be  raised 
by  sale  or  mortgage. 

ypon  the  death  of  James  Coytmore  Pugh,  leaving  the 
VhintiSt  and  Ann  Hughes  his  sisteirs  and  corheiresses  at  law, 
the  bill  was  revived* 

The  bill  charged,  that  the  Defendant  WiUiams  was  die 
attorney  of  Mory  Pugh;  that  she  acted  imder  his  direc- 
tions ;  ai|d  was  induced  by  him  to  join  in  the  mortgages.      • 

The  Defendant  Williams  by  his  answer  submitted,  thai 
M^^y  JPi^A  having  by  the  several  indentures  aforesaid  post- 
poned her  annuity  and  dower  to  the  mortgage,  and  that  mort- 
gage .not  having  been  paid  off  till  some  years  after  her  death, 
she  was  nqt  in  her  life-time  entitled  to  any  sum  of  money  in 
respect  of  either  the  dower  or  annuity ;  and  therefore  the 
Plaintiff  cannot  now  set  up  any  demand  in  respect  thereof; 
and  the  premises  are  not  liable  thereto ;  that  Mary  Pugh  was 
l|y  fk^  means  aforesaid  barred  of  dower ;  that  the  indentures 

of 
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of  I7T0  and  1773  have  a  retrospective  view  to,  and  operate  as         1799. 
I  eoofinnation  of,  the  assignment  of  the  several  tenns  of  500        wT^^w 
jmn  in  1752  and  the  said  fines.    He  admitted,  he  was  the  «. 

attorney  of  Jamet  Cay^more  Pugh   and  Sir.  WilUam  Wynn    Willi Aiist 
tidi  i«gaid  to  the  mortgages  of  1770  and  1773 ;  but  denied, 
tkat  he  was  the  attorney  oi Mary  Pugh;  and  diat  she  acted 
nder  his  directions. 

1b  aqppoit  of  the  charge,  that  the  Defendant  was  the.  at- 
kmej  of  Mrs.  Pugh,  and  she  acted  by  his  directions,  several 
ledoi  firom  him  to  her  were  produced  in  evidence :  but  the 
Mtiier  of  the  Rolls  during  the  argument  expressed  his  opi- 
nioo,  that  they  did  not  come  up  to  that. 

This  cause  having  been  argued  at  length  upon  the  circum- 
itmoes  by  Mr.  Piggoit  and  Mr.  Wynn  for  the  Plaintiff,  and 
Mr.  Richards  and  Mr.  C.  Smith  for  the  Defendant,  stood  for 
iiinflmeot* 

Master  of  the  Rolls  (afket  stating  the.  case). 
It  was  attempted  for  the  Plaintiff  to  have  the  Defendant  Wil-       Dee.  9ik. 
Bams,  who  in  the  transaction  of  Sir  William  Wynnes  mortgage 
VM  agent  to  him*  and  appears  also  to  have  been,  agent  to  the 
toiant  in  tail,  considered  as  agent  to  Mrs.  Ptsgh.    But  I  cannot 
Sod  him  in  any  degree  concerned  ^for  her  upon  the  letters  and      [  *13S  ] 
the  evidence.  Application  was  made  upon  that  occasion  to  her 
and  to  Miss  Pugh,  now  Mrs.  Hughes  ;  and  Williams  wrote  a 
giett  nuuny  letters  to  Mrs.  Pugh  ;  informing  her,  that  Sir  Wit- 
isss  Wynm  would  not  advance  his  money,  unless  they  would 
pottpooe  their  claims.     He  reasons  with  her,  but  leaving  it  to 
htt  judgment ;  and  gives  his  opinion  as  to  one  part  of  her 
ckim,  vis.  under  the  will  of  her  husband.    But  this  was  im- 
f    (Nurted  to  her  not  in  the  character  of  agent.    In  consequence 
of  these  several  letters  to  her  in  1769  and   1770  she  did 
eoosent ;   and  by  joining  in  the  deed  she  did  postpone  her 
efaaiges,  both  the  dower  and  the  annuity  of  100/.,   to  this 
Biortgage.    Sir  William  Wynn,  it  seems,  was  not  long  after- 
-wards  desirous  of  assigning  his  mortgage,  and  of  being  pud 
off;  and  Doctor  Gisbome  took  an  assignment  of  tiie  mortgage 
and  of  the  several  outstanding  terms ;  and  Mrs.  Pugh  joined 
then,  as  she  had  done  before,  in  postponing  her  right,  either 
as  dowxess  or  annuitant  to  that  mortgage.    She  therefore  re- 

.  tained 
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tained  her  right  then,  subject  only  to  that  inortgage  for  5000/1 
Mrs.  Hughes  had  before  received  her  900/.  Doctor  GUbame 
afterwards  made  farther  advances.  So  it  stood  in  1779;  wherf 
the  transaction  arose  for  the  purchase  of  the  equity  of  redemjp* 
tion  by  WiUiams.  The  effect  of  that  was,  that^  the  equity  of 
redemption^  subject  to  Gisbame*B  mortgage,  and  also  to  any 
charge  the  widow  might  have  upon  it  at  that  time,  was  pur* 
chased  by  the  Defendant  WilUatM  for  2100/.  which,  as  far  as 
appears  to  me,  was  paid  to  James  Coytmore  Pugh.  Gisbomet 
it  seems,  not  long  afterwards,  finding,  I  suppose,  the  interest 
of  his  mortgage  in  arrear,  took  possession ;  and  continued  in 
possession,  till  he  was  paid  off  in  1791 ;  the  purchase  of  tli# 
equity  of  redemption  having  taken  place  in  1779;  and  the 
widow  dying  two  years  afterwards :  so  that  at  the  time  of  Uiat 
purchase  there  were  due  to  her  all  the  arrears  both  o(  her 
dower,  if  she  was  entitled  as  dowress,  and  the  arrears  of  thQ 
annuity  of  100/.  ;  and  the  Defendant  purchased  subject 
thereto.  She  was  not  called  upon  by  him  to  join  in  re* 
leasing  her  right.  She  had  no  knowledge  or  notice  of  his 
purchase. 

The  question  is  first,  whether  she  was  guilty  of  any  laclies 
in  not  making  her  demiand  in  respect  of  the  dower  and  th^ 
annuity  from  Williams^  so  purchasing  the  equity  of  redemp* 
tion.  It  is  very  clear,  it  was  impossible  for  her  to  avail  herself 
of  these  charges  against  Gisbome,  the  mortgagee,  taking  pos* 
session,  holding  subject  ♦to  all  the  charges,  to  which  it  was 
subject  in  his  hands;  and  against  whom  she  could  recover 
neither  her  dower  nor  her  annuity.  Upon  the  first  question  I 
am  of  opinion  upon  the  cases,  that  have  been  determined, 
iiiat  Gisbarhe  was  free  by  the  terms  he  had  taken  both  as  to 
the  5000/.,  his  original  mortgage,  and  the  sums  advanced  hf 
him  afterwards.  It  is  perfectly  established,  that  a  purchaser 
for  valuJEible  consideration  from  the  owner  of  the  equitable 
interest  may  protect  himself,  though  the  owner  could  not,  by 
the  assignment  of  any  ^outstanding  terms.  He  might  therefor^ 
protect  himself  against  any  demand  she  might  have  of  dower 
at  law.  The  decision  is  a  very  ancient  one;  and  was  affirmed 
by  the  House,  of  Lords  (95).  Therefore,  however  ques- 
tionable 

(fiS)  lady  Radnor  r.  Vande-     CA.  05.   1  Eq.  Ca.  Ab.  219.  See 
bendy,  Show.  Pari.  Cos.  69.  Pre.    Mr.  Butler's  note,  Co.  Lit.  208,  a. 

n.  1, 
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tMubk  it  might  have  been,  it  is  now  clear,  that  A  purchaser  1700. 
or  a  nor^agee,  who  is  a  purchaser  pto  ianto^  though  he  \ir^^ 
faowB  of  the  right  of  dower,   may  advance  his  money,   and  ^^ 

*  * 

bking  in  a  term  may  avail  himself  of  it;  though  the  conse-'    Williams. 

fKBce  win  be  utt^ly  defeating  her  right  of  dower.     WiUidmi 

ako  upoQ.  paying  off  GUbome  procured  to  himself  a  like  as* 

igmnent  of  .the  terms;  and  he  stands  in  the  same  situation, 

a  purchaser  of  estates,  subject  tor  dower,  but  upon  which  he 

has  a  term   for  years  preceding  that ;    and  which  he  was 

peiftedy  at  liberty  to  set  up  against  any  title  of  her*s  in  right 

of  lier  dower;  such  as  is  now  set  up  by  her  administratrix: 

tD.  the  arrears.    Therefore  as  to  any  account  of  dower  the 

bill  .nmst  be  dismissed. 

Hie  next  consideration  is,  as  to  her  claim  in  respect  of  the 
aanui^  ;  -upon  which  the  arrearis  of  about  ten  years  had  ac^^ 
tned  at  the  time  of  the  Defendant's  purchase.    The  testator 
died  in  1769,  and  from  that  time  to  the  time  of  the  purchase 
the  was  entitled  to  the  arrears,  subject  to  the  debts  of  the 
testator.    Then  Williams,  who  had  perfect  knowledge  of  hei^ 
dsum^  chose  to  purchase  this  equity  of  redemption  and  instead 
af  paying  the  money  to  satisfy  outstanding  debts,    if  there 
woe  any,  he  thought  fit  to  pay  it  to  Mr.  Pugh ;  who  had 
no  interest  in  the  estate  except  subject  to  those  arrears  of  th^ 
amnty,  and  to  take  no  release  or  deed  from  her,  waiving  he^ 
right.    Th^i  he  purchased  Gisbome's  interest;  and  in  1791 
became  complete  owner  of  the  estates ;  and  entered  into  the 
receipt  of  the  rents  and  profits.     Under  these  circumstances 
the  question  is,  whether  this  is  not  a  claim  she  has  a  bright       [  ^  135  ] 
to  enfiiree  against  this  Defendant.    Two  objections  are  made: 
firat  upon  his  answer;   in  which  he  does  not  even  insinuate^ 
that  diereia  a  presumption  of  satisfaction  from  the  length  of 
Cane  dapaed  before  her  death,  or  to  her  representiative  since. 
He  does  not  put  his  defence  upon  any  such  ground.    There  is 
no  foundation  for  that  presumption :  otherwise  I  should  1)e  ex- 
trendy  glad  to  avail  myself  of  it.     But  he  does  not  insinuate 
that,  at  put  it  so.     His  defence  is,    that  Gisbome  having 
come  into  possession  as  mortgagee,  her  annuity  being  post- 
poned 

B.  i»  comprising  a  very  fall  note  and  2  Atk.  208,  by  the  naoie 
of  Lord  Bardwieke'B  judgment  o(  Hill  w.  Adams.  Post,  Afaaa- 
ia  AmdmocA  v.  Uffard,  Amb.  6,    drell r.  Mamdrell^Y ol.Mh ^7^ 
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poned  to  that  mortgage,  and  the  Defendant  having  cone 
in  as  purchaser  of  the  equity  of  redemption,  and  the 
mortgage  not  having  been  paid  off  till  some  years  after  her 
deaths  he  is  not  now  liable.  If  he  had  stated  any  ground 
of  presumption  of  satis&ction,  I  should  perhaps  have  been 
glad  to  have  laid  hold  of  that;  for  no  man  is  more  glad  to 
raise  presumptions  against  all  latent  claims  (96).  But  that 
i3  not  the  ground  he  takes. 

Another  defence  was  made  for  him  at  the  bar;  that  as 
these  estates  were  under  the  will  liable  to  debts,  nan  eonstaif 
but  that  this  purchase-money  of  the  Defendant  might  have 
been  applied  to  debts;  which  are  paramount  her  annuity;  and 
therefore  he  is  entitled,  as  unquestionably  he  would  be,  to 
stand  in  the  place  of  Mr.  Pugh,  so  far  as  any  money  was 
advanced  by  him  in  payment  of  those  paramount  debts.  It 
is  not  alleged,  that  there  was  any  such  application  in  pay- 
ment of  particular  debts:  nor  is  there  any  trace,  that  I  can 
find,  that  the  estate  was  exonerated  by  the  purchase  of  the 
eqmty  of  redemption:  nor  can  the  Defendant  upon  this  trans- 
action have  a  right  to  call  upon  the  Court  to  make  that 
inquiry.  I  have  no  doubt,  nor  ever  had,  that  this  was  a 
charge  upon  the  equity  of  redemption.  The  Defendant  pur- 
chasing from  Pugh  under  the  will  of  his  father  purchased  with 
clear  notice.  Then  has  he  a  right  to  say,  if  the  purchase- 
money  was  applied  to  pajrment  of  debts  prior  to  the  annuity, 
he  is  discharged?  I  cannot  enter  into  that  without  a  very 
burthensome  account  of  all  the  estates  Mr.  Pugh  died  seised 
of;  what  part  was  sold ;  their  value ;  the  application  of  every 
sum  James  Coytmore  Pugh  received,  and  applied  to  the  debts 
of  his  father;  to  see,  whether  he  can  avail  himself  of  this 
point ;  which  from  the  letters  I  can  hardly  suppose.  I  believe, 
those  debts  were  discharged  by  James  Coytmore  Pugh.  There- 
fore I  do  not  think,  the  Defendant  has  a  right  to  call  for 
an  account :  which,  I  believe,  would  not  be  to  his  advantage, 
and  ^  would  be  attended  with  an  enormous  expence.  I 
shall  not  therefore  direct  that  account  now :  but  will  hear  the 
Defendant's  Counsel  upon  it,  if  they  choose.  You  may  raise 
before  the  Master  any  presumption :  therefore  I  must  not  till 
the  result  of  the  account  determine  as  to  costs. 


(90)  Ante,  Jbaft  v.  TwberviUe,  Vol.  II.  H  --d  •'^e  note,  p.  1&. 
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The  last  ^pcint,  as  to  an  inqoiry,  whether  the  purchaae- 
Moej  was  applied  to  the  debts,  was  then  given  up  by  the 
Aelendant. 

The  bill,  as  against  Ann  Hughes  was  dbmissed  with  costs* 
As  to  the  dower  it  was  dismissed  without  costs.  An  ac- 
count was  directed  of  the  arrears  of  the  annuity  from  tlie 
death  of  the  testator  to  the  death  of  his  widow.  It  was  de* 
daicdy  that  what  should  be  found  due  on  that  account  was 
t  chtrge  upon  the  equity  of  redemption  purchased  by  the 
Defendant  Williams ;  and  that  he  was  liable  to  the  payment 
thereof;  and  the  costs  were  reserved. 
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The  Master  reporting  the  sum  of  1200/.  to  be  due  for  the 
arrears  of  the  annuity,  upon  jGeurther  directions  the  Defendant 
was  decreed  to  pay  interest  at  4  per  cent,  upon  that  sum, 
and  the  costs  since  the  decree:  but  no  costs  were  given  on 
eitlier  side  previous  to  the  decree. 


I 


MIDDLETON  v.  MESSENGER. 


Rolls. 
1799. 
Dec.&ih,9ilL 
JOHN  MESSENGER  by  his  will,  dated    the    17th  of    Bequest  to 

March,  1785,  after  directing  his  debts  to  be  discharged,  the    testator's 
proceeded  thus:  ^^^®  ^®'  "^®» 

"Item,   I  give  and   bequeath  unto  my  well-beloved  wife      ^^*  *.*'  *** 
.,,.,-.  11     1.  n  appropriation 

"  Ljfoia  Messenger  all   the  mterests  of  my  money  ansmg  i^^j,  «g- 

"  from  the  3  per  cent  ConsoUdatcd  funds,  and  also  the  profits  Qujiies    to  tho 

''arising  from  all  my  estates  whatsoever,  and  the  use  of  all  children  of  the 

**  ny  household  furniture,  during  the  term  of  her  natural  life ;  testator's  bro- 

**  md  at  her  decease  I  give  to  my  daughter-in-law  Ann  Little  thers  and  sis- 

"die  interest  arising  from  1500/.  for  her  sole  use  during  her  ^^    All  the 

**  natural  life ;  but  to  stand  in  my  name  deceased ;  and  if  any  ^  ' ,     .     .    ^ 
u    .  ^  ,       .  1  1  111  1  «  . ,  at  the  death  of 

nutfortunc  by  sickness  or  lameness  should  attend  the    said    ,      testator 

*  Ann  Little,  that  she  may  at  any  time  hereafter  be  rendered  ^j  ^^^se  born 
"  incapable  of  going  to  receive  her  interest  money,  my  will  afterwards  be- 

'*  is,  fore  the  death 
of  the  wife  had  vested  interests ;  a  codicil  in  favoar  of  the  same  objects, 
only  restrained  to  those  surviving  at  the  time  of  distribution,  being  held  to 
apply  only  to  the  capital  of  the  fond  appropriated  to  the  annuities. 
VOL.V.  K 
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1790.         •'is,  (hat  she i^ppoint  by  letter  of  attorney  a  person  to  receii^ 

MiDDLCTON     '*  ^^^    same:    liem,    I  give    and   beqneath  unto  my    sister 

ff,  '^  O'Brien  and  to  my  sister  Cliarlewood  ten  guineas  annuaOy 

Mbssbnoea.    "  each,  being  the  interest  of  700/*,  to    stand  in  my  name 

[  ^137  ]      ^'deceased:  The  ^remainder  of  money  in  the  funds  andafl 

''  my  estates  of  erery  kind  or  nature  whatsoever  to  be  sold 
**  by  a  fair  auction,  and  the  sums  of  money  arising  there* 
'^  from  to  be  equally  divided  among  brothers*  and  sistenT 
*^  children  ( Susam  Charlewood  excepted  )  to  whom  I  bequeath 
**  one  shilling." 

He  then  gave  some  mourning  rings,  and  to  John  Middleitm 
and  George  Odel  ten  guineas  each;  and  he  appointed  them 
executors. 

The  testator  afterwarda  made  the  following  codicil: 

'^  As  the  legatees  die  the  benefit  of  the  interest  monies  t9 
^  go  into  the  family  of  my  brothers*  and  sisters*  children  thep 
''  surviving  equal  share  and  share  aUke.*' 

The  testator  died  upon  the  3d  o(  June,  1786.  Besides 
stock  and  household  furniture  he  was  possessed  of  leasehold 
estates.  His  widow  received  the  interest  and  dividends  of  his 
3  per  cent.  Annuities  and  the  profits  arising  from  all  his  es- 
tates, and  had  the  use  of  all  his  household  furniture,  during 
her  Kfe.  She  died  upon  the  12th  of  A/ay,  1795.  The  ant- 
nuitants  named  in  the  will  survived  her. 
^  The  bill  was  filed  by  the  executors  to  have  the  accouttli 

taken,  and  the  claims  of  the  parties  ascertained ;  and  by  a 
decree  made  at  the  Rolls  upon  the  12th  of  December ,  178^ 
the  accounts  were  directed;  and  an  inquiry,  who  were  the 
brothers  and  sisters  of  the  testator;  whether  they  had  any 
and  what  children  living  at  the  time  of  his  death ;  if  any  were 
dead,  who  were  their  personal  representatives ;  and  whether 
any  of  them  (except  Susan  Charlewood),  were  living  at  the 
death  of  the  testator's  widow. 

The  Master's  report  specified  the  brothers  and  three  sisters 
of  the  testator ;  and  stated,  that  several  of  their  children 
were  living  at  the  te8tator*s  death ;  and  some  of  them  died 
before  the  death  of  his  widow.  None  were  bom  after  the 
testator's  death. 

By  another  decree,  pronounced  upon  the  16th  of  February, 

•        •      •  •  1 

1798,  it  was  directed,  that  1500/.  3  per  cent.  Consolidated 

Bank 
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Btiil  Annuitiefi,  part  of  SS50L  standing  in  the  name  of  the         1799. 

tetUtor,  should  be  c^urried  to  the  account  of  the  Defendant    .-    ^'^''^        i 
Aamlatilc^  and  the  *  interest  to  be  paid  to  her  for  her  Ufe;  ^^ 

and  it  was  declared,  that  upon  her  death  the  said  1500/.  Messenger. 
voald  bekmg  to  such  of  the  children  of  the  testator's  bro-  [  *  138  ] 
then  and  nsters  (except  Susan  Charlewood)  as  should  be 
Eripg  at  the  death  o£Ann  Little.  The  decree  farther  di- 
ncted,  chat  700/.,  other  part  thereof,  should  be  carried  over 
in  manner  following:  viz.  .350/.  to  the  account  of  the  testa- 
tors sister,  the  Defendant  Sarah  Clempson  ( formerly  O'Brien ) ; 
and  the  interest  thereof  should  be  paid  to  her  for  life ;  and 
S5(VL,  the  other  moiety,  to  the  account  of  his  sister  Ann 
Charlewood  f  and  the  interest  thereof  be  paid  to  her  for 
Efe:  and  it  was  declared,  that  the  said  two  sums  would 
bdong  to  such  of  the  children  of  the  testator's  brothers  and 
Mlera  (except  Susan  Charlewood)  as  should  be  living  at 
ht  respective  deaths  of  Sarah  Clempson  and  Anne  Charle* 
wood.  Some  inquiries  were  directed  as  to  James  Messenger ^ 
I  faroCfaer  of  the  testator;  who  went  to  sea  in  1785;  and 
bd  not  since  been  heard  of.  Advertisements  were  published 
far  hii  ebtldren :  but  none  came  in. 

The  cause  coming  on  for  farther  directions,  the  question 
vai^  whether  the  general  residue  belonged  exclusively  to  the 
dUdren  of  the  testators  brothers  and  sisters  ( except  Susan 
Ourlewood ),  who  were  living  at  the  death  of  the  widow ;  or 
ihether  children,  who  died  between  the  death  of  the  testator 
■d  die  death  of  his  widow,  were  entitled  with  the  others* 
The  Counsel  for  the  Plaintiffs  were  directed  by  the  Court  to 
■ypoi't  the  point  in  £Eivour  of  all  the  children  living  at  the 

death  of  the  testator. 

■ 

Mr.  Lloyd,  Mr.  Graham,  Mr.  Fonblanque,  and  Mr.  Ben-- 

yon,  for  the  children  living  at  the  death  of  the  tes* 

tator's  wife* 

Upon  the  will  taken  without  the  codicil  it  would  be   too 

for  argument,  upon  the  authorities,  that  it  would  have 

in  the  children  living  at  the  death  of  the  testator,  as 

■d  as  at  the  death  of  the  wife.     But  the  question  arises 

ifQB  the  wiU  coupled  with  the   codicil.    The  codicil  must 

swiving  at  the  death  of  the  legfitee ;  luid  the 

KS  effect 
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.1799.         e£fect  of  it  cannot  be  restrained  to  the  annuitants  only!  b«t 

MiDDLETON    ^^  relates  to  every  person  taking  an  interest  under  the  will; 

t^.  the  testator's  wife  as  well  as  the  others.    There  b  no  ground 

SfESSBNOER.  for  confining  the  operation  of  the  codicil  to  the  annuitaiiti^ 

excluding  the  widow.  It  is  impossible^  that  the  testator  could 
use  this  language  without  intending  to  vary  the  bequest. 
[  *  139  ]  The  words  must  •  have  their  effect ;  and  they  cannot  be  ap- 
plied to  the  contingency  of  a  child  dying  in  the  life  of  die 
testator.  It  was  unnecessary  for  him  to  express,  that  they 
should  be  living  at  his  own  death.    The  law  does  that. 

Mr.  Richards  and  Mr.  Grimwood,  for  the  representatives 
of  the  children,  who  died  between  the  deaths  of  die 
testator  and  his  widow. 
This  is  a  gift  of  the  residue  to  the  testatt>r*s  wife  for  life ; 
for  the  old  distinction  between  a  gift  of  the  interest  or  uae 
of  a  thing  and  of  the  thing  itself  does  not  now  prevail.  Ife 
gives  her  the  interest  of  his  property  of  every  denominatioa 
whatsoever  for  her  life,  and  the  use  of  his  household  for-. 
niture.  Then  he  distinguishes  it  into  portions;  and  makes 
this  disposition ;  the  effect  of  which  is,  that  after  her  death  htt 
takes  from  the  residue  certain  parts ;  and  the  residue  of  Alt 
residue  he  gives  to  the  children  of  his  brothers  and  sisteiy^ 
The  expression  "  interest  monies'*  in  the  codicil  cannot  apply 
to  all,  that  was  given  to  his  wife ;  for  he  also  gave  her  the  use 
of  his  furniture  and  the  profits  of  all  the  rest  of  his  property. 
She  cannot  be  considered  a  legatee  in  the  common  acceptatioii 
of  the  word.  The  word  '*  legatees''  in  the  codicil  must  appljy 
to  those,  who  only  can  be  properly  considered  legatees^  vi 
the  annuitants  in  contradiction  to  residuary  legatees. 


Master  of  the  Rolls. 
Dec.  9th.  I  have  looked  over  this  will  with  much  attention ;  and  I  do 

not  say,  I  have  not  some  doubt  upon  it ;  and  that  I  have  not 
in  some  degree  changed  my  opinion  in  the  consideration  of  the 
question.  But  upon  the  whole  will  taken  together  with  tbt 
codicil  I  am  of  opinion,  the  codicil  upon  the  true  constructiai 
is  not  explanatory,  but  restrictive ;  a  distribution  only  of  so 
much  as  had  by  the  will  been  appropriated ;   the  interest  ^f 

which 
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vtich  he  had  given  in  different  proportions  to  Ann  Little^ 
Sarmk  Gempsom,  and  Anne  Clmrlewood.  By  the  will  making 
BO  fiurther  disposition  of  the  1500/.  and  700/.  so  appropriated, 
wliich  mre  still  to  stand  in  his  name,  he  proceeds  to  dispose  of 
die  remainder  of  his  money  in  the  funds  and  all  his  other 
property  after  those  appropriations.  I  understand,  he  had 
lefend  leasehold  estates.  It  appears  to  me  upon  the  face  of 
Ae  willy  and  according  to  the  construction  put  upon  words 
of  division  at  the  deaths  of  tenants  for  ^  life  and  the 
aathority  of  De  Vwne  v.  MeUo  (97),  that  the  remainder 
of  his  money  in  the  funds  and  the  produce  of  all  his 
odier  estates,  when  sold,  were  divisible  among  all  the 
children  of  his  brothers  and  sisters,  except  Susan  Charlc' 
wood,  living  at  his  own  death,  and  such,  if  any,  as  might 
be  bom  before  the  death  of  his  wife,  and  the  representa* 
lives  of  such  as  should  be  dead  in  the  life  of  his  wife. 
That  is  fuUy  established  in  that  case ;  in  which  every  circum- 
rtmce  contained  in  this  occurs.  It  is  clear  upon  that  case,  to 
which  I  perfectly  subscribe,  that  under  such  a  disposition  tlie 
find  is  divisible  among  such  of  the  objects,  as  are  living  at 
the  testator*s  death,  and  such  as  shall  be  bom,  before  the 
find  is  distributable;  and  that  they  are  vested  interests.  If 
that  is  the  true  construction  of  this  will,  and  it  is  clearly  so, 
'tDe  Vittme  v.  MeUo  is  right,  the  question  is,  to  what  the  co* 
dicQ  relates ;  and  it  was  contended,  that  it  related,  not  only 
l»  the  turns  appropriated  to  the  annuitants,  but  that  it  was 
nplanatory  of  the  words  the  testator  used,  when  speaking  of 
die  remainder  of  his  money  in  the  funds,  after  that  appropria- 
tkm,  and  all  his  other  estates ;  to  restrain  the  disposition,  as 
it  doesy  as  &r  as  it  relates  to  the  subject  of  it,  to  children 
tlien  surviving.  But  upon  the  tme  construction,  of  this 
eodidl  I  am  of  opinion,  it  was  not  to  relate  to  any  thing  but 
the  interest  undisposed  of  by  the  will;  and  that  the  testator 
dil  not  mean  to  disturb  what  was  given  by  the  will,  but  to 

dispose 


(97)  1  Bro.  C.  C.  687.  Sec 
Ihi  cases  iip<m  this  subject  col- 
hcled  and  dassed  by  Mr.  Fos- 
Hmq.  Trtai.  Eq.  vol.  ii,  346, 
nd  bj  Mr.  SoMden.  1  Atk.  122, 
ii  i  sate  opoa  I(e§ike  v.  Heat  he. 


See  also  Spencer  v.  Bullock, 
Taiflor  V.  Longford^  Molim  v. 
Barker,  ante.  Vol.  II,  687. 
Ill,  119,  151,  and  the  note, 
ante,  I,  408. 


1709. 

MlDDLBTON 

V. 
MBSSEN43ER. 


[   ♦140  ] 
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17M.         dispose  of  what  had  been  left  undisposed  of»  the  sums    of 
^.    '-^^  1500/.  and  700/.  after  the  deaths  of  the  annuitents. 

y^  Declare,  that  the  residue  of  the  testator  s  personal  estate, 

Mebsengbr.  after  the  appropriation  of  1500/.  and  700/.  3  per  cent^  &c« 

for  satisfaction  of  the  annuities  given  by  the  will  to  Ann  Little. 
Sarah  Clempson,  and  Ann  Charletcood,  is  distributable  among 
the  children  of  the  testator*s  brother  and  sisters  (except  Suum 
Charlewood )  living  at  his  decease,  and  the  representatives  of 
such  as  died  in  the  life  of  his  wife. 


[141] 

Rolls. 

1799. 
Dec.  &th,  9th, 

lith. 
Execotor  in 
trast  for  in- 
faats  having 
paid    under  a 
written  obliga- 
tion»  executed 
abroad,  though 
in  possession 
of  a  counter- 
obligation  to 
repay  part  with 
interest  at  the 
death  of  the 
party,  acknow- 
ledging that  to 
be  so  much 
more  than  the 
debt,  and  nei- 
ther instru- 
ment having 
been  transfer- 
red, was  charg- 
ed,   as  having 
paid  incauti- 
ously, though 
innocently ; 
and  therefore 
he  was  permit- 
ted to  try  the 
question   at 
law. 


VEZ  r.  EMERY. 

n^H£  bill  was  filed  on  behalf  of  infants,  entitled  to  the 
residue  of  the  personal  estate  of  David  Vex  under  hia 
will,  against  the  Defendant,  the  executor ;  and  the  accounts 
were  decreed. 

An  exception  was  taken  to  the  Master's  Report  by  the  De* 
fendant  on  the  ground,  that  in  the  account  of  the  personal 
estate  of  the  testator,  the  Master  had  allowed  the  Defendant 
only  400/.  in  respect  of  a  payment  by  him  of  600/.,  appearing 
to  be  due  to  Francis  Vez,  the  testator's  brother,  upon  a  pro- 
misory  note,  executed  by  the  testator  in  Switzerland;  'ct 
which  the  following  is  a  translation : 

**  I  promise  to  pay  at  the  requisition  of  my  brother  Firamch 
**  Vex  the  sum  of  600/.  sterling  with  the  interest  at  5  per  ceni. 
'*  This  sum  is  in  cancellation  of  a  bill  for  the  same  sum* 
"  Dated  at  Nevt/  the  25th  of  September  1788. 

"  David  Ve«.- 

The  ground,  upon  which  the  Master  disallowed  the  200/., 
was,  that  the  testator  owed  his  brother  no  more  than  400/.  i 
as  appeared  by  another  note,  also  executed  in  Switzerland; 
of  which  the  following  is  a  translation : 

'*  As  my  brother  David  Vez  has  made  me  a  bill,  by  which 
'  he  promises  to  pay  at  my  requisition  the  sum    of   (XHOLf 

*  which  is  200/.  sterUng  more  than  he  owes  me,  I  engage  and 
'  promise,  that  after  my  death  and  not  before  the  said  SOOL 

*  sterling  shall  be  returned  to  him  as  to  his  heirs  with  interest. 
'  Done  at  Geneva  the  3d  October  1788. 

«  Francw  Vez,- 


V. 
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A  proceediiig  had  been  taken  by  the  uncle  of  the  Plaintiffsi  14709. 

00  ciieir  behalf  as  guardian,  in  a  Court  of  justice  in  Suntzer^ 
Imd;  under  which  a  sentence  had  been  pronounced^  treating 
the  second  note  as  void ;  and  under  that  sentence  the  De**  Bm  iKii. 
ieadaat  paid  the  whole  600/.  A  translation  of  the$e  proceed*^ 
iags,  which  were  of  am  extraordinary  nature^  and  not  verj 
kHeDigible,  was  produced* 
Rtmeis  Feat  died,  after  the  exception  was  taken. 

■ 

Mr.  JUekards  and  Mr.  X^ocA,  in  support  of  the  Ex*r  [  1"^^  ] 
ception. 
This  is  not  a  question  with  creditors.  All  are  volunteer^^ 
It  is  difficult  to  say,  why  the  600/*  wa^  not  payable  out  of  th^ 
iSKts  of  the  testator..  There  is  no  explanation  of  this  second  ;.; .  •  ] 
wttt.  There  was  a  considerable  discission  upon  this  in  the 
Govt  in  SmUerland ;  who. were  of  > opinion,  that  the  whoW 
d|ie*  Under  these  circumstances  the  executor  is  not 
harged  twice.  This  was  not  an  .  accommodation  trans^^ 
It  has. been  decided  upon  demurrer,  that  in  apro^ 
Tj  note  it  is  not  necessary  to  allege  Talue  received,  upon 
pffincti^e  in  PiUan$  v.  Van  Mierop  (98),  that  a  promisory 
for  a  gift  is  good.  These  two  notes  are  parts  of  the  same 
The  consideratioh  for  the  note  for  600/.  was  .the 
debt  of  40(ML  and  the  counter'^note. taken*  Then  suppose,  an 
idion  had  been  brought  against  the  testator  for  the  6Q0/«!, 
diere  was  no  want  of  consideration  within  the  rule,  that  a 
eoonter-engagement  affords  a  principle  for  an  action.  This 
Aerefore  was  a  strict  legal  demand ;  but  undoubtedly  it  was 
t  saffieient  authority  to  an  executor  to  pay,  and  cannot  be  a 
intuiavit. 

Mr.  Piggoit  and  Mr.  Steele^  for  tlie  Report, 
Itisnotpret^ided,  that  any  interest  in  this  obligatictti  wa# 
tEUHferred  to  any  third  person :  nor  is  the  instrument  in  itf 
bim  oegotiable.  This  is  now  claimed  as  a  debt  under  Francis 
Ves;  and  he  could  claim  it  against  the  testator  in  no  other 
apacity  than  as  a  creditor*  Clahning  it  as  a  debt  he  must 
Aewa  consideration.  It  is  clear  upon  the  two  instruments 
takm  together,  that  the  debt  was  only  400/, ;  but  for  the  pur* 

(08)  3  Burr.  IG03. 


142  CASES  IN  CHANCERY. 

1790.         pose  of  some  accommodation  the  te&tator* s  brother  induced 

^Y^  him  to  make  the  note  for  600L    I  agree,  if  it  had  been  nego- 

V.  tiable>  or  if  without  any  notice  of  the  counter-demand  he  bad 

Embrt.  assigned  the  equitable  interest  in  it  to  another  person,  that 
person  would  have  been  a  creditor:  but  this  is  claimed  by 
FraHcis  Vez  himself,  the  executor  being  possessed  of  this 
counter-declaration;  which  is  decisive  evidence,  that  200/*  of 
that  sum  was  no  debt,  and  was  to  be  paid  back.  Suppose, 
the  testator  had  lived  to  fulfil  the  obligation.  The  plain 
meaning  is,  that  if  he  should  pay  that  sum  of  600/.,  then  his 
brother  would  become  his  debtor  for  200/. ;  for  which  by 
agreement  credit  was  to  be  given  till  the  death  of  Francis  Vez, 
and  then  to  be  paid  with  interest.    A  more  unequivocal  decla* 

[  ^  143  ]  ration  of  *  debt  cannot  be.  As  to  the  200/.  it  was  purely 
accommodation.  It  is  acknowledged  in  the  second  bill  to  be 
without  consideration  as  to  that.  Then  it  was  a  breach  of 
duty  in  the  executor,  in  possession  of  such  evidence  of  that^ 
to  pay  it ;  and  this  strange  proceeding  in  Switzerland^  which 
is  called  the  decision  of  a  Court  of  justice,  cannot  be  attended 
to*  In  the  case  in  the  Court  of  Kings  Bench  there  were  dr- 
eumstances  distinguishing  it.  There  is  no  form  of  declaring 
upon  a  promisory  note,  that  does  not  aver  a  consideratiiMi. 
The  instrument  may  be  primd  facie  evidence :  but  the  moment 
you  shew, 'there  was  no  consideration,  it  is  quite  impossible  as 
between  the  original  parties  to  recover. 

Mr.  Richards^  in  Reply. 
The  first  note  is  a  positive  engagement  to  pay,  whenever 
Francis  Vez  chose  to  call  for  this  sum  of  600/.  The  other 
instrument  admits  that  engagement,  but  undertakes  to  return 
200/.  at  the  death  of  Francis  Vez.  It  is  said,  that,  as  it  was 
to  be  returned  with  interest,  the  transaction  amounts  to 
nothing :  but  it  cannot  be  said,  that  as  between  these  parties 
the  testator  was  not  liable  to  pay  the  600/.  Whether  upon 
the  counter-note  this  transaction  can  be  considered  as  a  mutual 
engagement,  importing  a  consideration,  or  not,  it  was  quite 
sufficient  between  these  parties  to  justify  the  payment  of  600t 
There  is  nothing  in  the  second  instrument  making  it  an  en- 
gagement to  pay  only  400/. :  and  they  must  bring  it  to  that;' 
The  former  is  a  distinct  engagement;   and  upon  the  latter 

Francis 
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Ihmeis  r^x  y/ras  entitled  to  the  full  use  of  the  200/.  for  his  1799, 

fife,  paying  interest.     If  the  executor  was  mistaken,  the  tes-  ^^ 

titor  led  him  into  the  mistake.  v. 

Emery. 


The  Master  of  the  Rolls  during  the  argument  shewed  a' 
itrong  ineHnation  against  the  Plaintiffs.  The  Court  also  ob* 
lerred,  that  the  opinion  of  Wilmot,  Justice,  in  Pillans  v. 
Vbm  Mierop  had  been  impeached  (99). 


Master  of  the  Rolls  (after  stating  the  case). 
This  Defendant,   the  executor,  finding  this  counter-note       Dee.9ik* 
iBoog  the  testator's  effects,  and  being  called  upon  by  the 
testator's  brother  for  the  600/.  under  the  first  note,  very  incau- 
tiously, but  I  believe  very  innocently,  paid  the  whole  600/. 
It  is  said,   Francis  Fez  is  since  dead;   whereby  the  SOOL 
•ii  now  become    payable:  whether  with  interest  from  his      [  •144] 
detdi,  <>r  from  the  time  it  was  advanced,  may  be  hereaftef 
Mtter  of  doubt     But  the  only  question  upon  this  exception 
ii^  whether  the  Defendant  is  answerable  as  having  misap- 
fSed  or  improperly  advanced  this  sum.     This  is  a  most  un- 
gndous   demand;   and    if  the  Plaintiffs  were  adults,  they 
vodd  not  have  thought  it  proper.     Upon  this  proceeding 
in  SwUserlandf  the  children  Uving  there,  upon  full  considera- 
tion, which,  I  am  sorry  to  say,  is  rather  against  the  executor 
than  in  his  favor,  they  thought,  that  upon  the  whole  Francis 
Vex  had  a  right  to  have  this  sum  advanced ;  and  something 
Eke  a  decree,  or  rather  an  award,  to  that  effect  was  made ; 
wi  the  executor  instead  of  taking  some  advice,  how  far  he 
WIS  bound  to  make  this  payment,  thought  fit  upon  that  pro- 
oee^ng  and  his  own  notion  of  the  law  of  England^  to  pay  the 
wbiJe  sum.     It  is  now  said,  he  was  under  no  obligation  to  pay 
more  than  400/.,  and  being  a  trustee  for  infants  he  was  in  so 
doing  guilty  of  a  breach  of  trust.    '  I  very  much  wish,  that 

con- 

(90)    Id     RawH    v.    Hughes^  conlracts  by  the  Civil  Law  and 

7  Term  Rep.  B.  R.  760, ».  This  by  the    Law  of   England    are 

and  other  points  upon  the  natnre  very  folly  disenssed  by  Mr.  Fonr 

rf  the  consideration  nscessary  blanque^  Treat.  Eq»  vol.  i    335. 
to  raatain  the  several  sorts  of 
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1799.  consistently  with  the  rules  of  the  Court  I  could  hold  him  fiiB) 

^T?^  justified :  but^  when  I  consider  his  neglect  in  making  this  pay- 

t^.  ment  of  his  own  conjecture,  and  to  the  wrong  of  the  cesiujfs 

Emery.        que  trust,  I  must  hold,  that  the  Master  was  right  in  charing 

him.     He  certainly  acted  with  a  good  intention ;  and  imagined 

himself  justified:   but  he  thought  fit  to  depend  upon  thwi, 

which  a  prudent  executor  would  not  have  relied  on,    tbift 

fitrange  transaction  in  Switzerland.    If  he  had  taken  advieef 

and  been  advised  by  any  gentleman  of  the  law  in  this  countiyi 

that  he  was  bound  to  make  this  payment,  I  would  not  have 

held  him  liable ;  for  I  will  not  permit  a  testator  to  lay  a  trap 

for  liis  executor  by  doing  a  fooKsh  act,  which  may  mislead  him. 

But  upon  this  transaction  the  Defendant  did  not  act  a  prudent 

part  in  making  this  payment  without  inquiring,  whether  Im 

was  bound  to  pay.   Certainly  it  appears  to  me,  he  was  not. 


The  Defendant's  Counsel  then  applying  for  leave  ta  try  tba 
question  at  law,  the  Master  of  the  Rolls  said,  he  would  wit 
Ungly  permit  that;  and  on  the  11th  of  December  it  was  der 
clared,  that  the  personal  representative  of  Francis  Vess,  should 
be  at  Uberty  to  bring  an  action  upon  the  note,  admitting  thi^i 
400iL  was  received,  against  the  Defendant,  the  personal  repre* 
sentative  of  David  Vez,  admitting  assets ;  and  that  the  Plain* 
tiffs  should  be  at  liberty  to  defend  the  action  in  the  name  of 
the  said  Defendant, 


[  145  ] 

^''®^-  POPE  V.  SIMPSON. 

Dec.  8M,  13M. 

A  purchaser     HPHE  bill  was  filed  to  compel  a  specific  performance  of  a 

under  a  bank-  contract  for  the  sale  of  the  feer  simple  and  inheritance  of 

roptcy  must      ^  ^^^^^  j^  Fetter-lane  ^  which  on  the  15th  ot  February,  1796, 
take  such  title  ^*        . ' 

W38 

as  the  bankrupt 

had;  and  cannot  insist  upon  a  title  strictly  free  from  objection,  as  in  other 
cases  (100).  In  such  a  case,  the  purchaser  objecting  to  the  title,^but  in- 
sisting on  his  purchase,  his  bill  for  a  specific  performance  was  under  the 
circumstances  dismissed  with  costs,  except  as  to  some  parts  of  the  answer 
and  the  depositions  containing  irrelevant  matter. 

(100)  Over-ruled.    See  the  note,  poat^  p.  147» 
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tm  Bold  by  auction  at  G(nraway*s  Coffee  House  by  the  as-  17M. 

tigaee&  under  a    commission  of  bankruptcy  against  Barker  p^w 

Simptok.     The  particular  described  the  premises  as  a  freehold  ^. 

boose,   to  be  sold  by  the  direction  of  the  assignees  of  the      Simpsok. 

hsnkmpt;    and   it  contained  the  usual  conditions   of   sale: 

m.  thai  the  purchaser  should  immediately  pay  a  deposit  of 

tOL  per  cent. 9  and  sign  an  agreement  for  pa3rment  of  the  re- 

Bliiider  of  the  money  on  or  before  the  25th  of  March^  1796, 

upon  haTing  a  good  title;  that  he  should  have  a  proper  assign- 

nient  of  the  premises  at  his  own  expence  on  payment  of  the 

Nmaiuder  of  the  purchase-money;  that  if  he  should  neglect 

or  refuse  to  comply  with  the  above  condidons,  the  deposit 

diould  be  forfeited ;  and  the  deficiency  of  the  produce  of  the 

re^e,   if  any,  together  with  the  expence,  be  defrayed  by 

die  purchaser,  &c. 

The  Plaintiff  was  declared  the  best  bidder  at  the  sum  of 

iAL    An  abstract  of  the  title  was  by  the  Plaintiff's  solicitor 

Ud  before  a  conveyancer;  who  suggested  several  inquiries, 

11  necessary.     Upon  that  subject  a  long  correspondence  took 

plsce  between  the  soKcitors ;  in  which  it  was  insisted  for  the 

iMigiiees,  that  the  inquiries  suggested  were  unnecessary,  the 

lilie  having  commenced  in  possession  near  100  years  previous 

to  die  sale ;  68  years  in  a  continued,  regular,  derivative  line ; 

mk  28  years  in  another,  taking  title  from  that  family ;  with  a 

ibe  levied  upwards  of  10  years,  not  to  better  the  title,  but 

to  bar  the  dower  of  the  wife  of  one  of  the  persons  to  whom 

llie  fecHBimple  was  conveyed.     The  solicitor  for  the  assignees 

exiH!essly  Stated,  that  they  could  give  no  better  title;    and 

denied,  Aat  the  Plaintiff  would  either  take  the  tide  as  it 

ippeared  upon  the  abstract,  or  refuse  it.     On  behalf  of  the 

issignees   he   also  proposed,  that  if  the  Plaintiff  would  pay 

the  whole  expence  of  the  sale,  the  abstract,  &c.  the  assignees 

ipodd  risk  the  expence  of  another  sale,  and  all  objections,  that 

■iglit  be  made  to  the  title  by  another  purchaser.    That  pro* 

pcMal  was  rejected  by  the  solicitor  for  the  Plaintiff;  who  re* 

finred,  that  the  objections,  that  had  been  taken,  should  be 

desred,  and  the  inquiries  made. 

Under  these  circumstances  the  preniises  having  been  ire-       {  146  } 
told  by  the  assigne0S  at  die  same  price  to  Ihe  Defendant  Green 
inder  a  resolution  of  the  oieditops  9X  a  meeting  called  for 

that 
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17M.         that  purpose,  the  biU  was  filed  upon  the  9th  of  Notembei 
1796.    Information  was  given  to  the  Plaintiff^  of  the  intentk 
to  re-sell ;  and  his  deposit  was  tendered  to  him.    It  was  i 
SiMPsaN.      evidence  also,  that  the  Plaintiff*  Uved  very  near  the  house 

and  the  intention  of  Green  to  purchase  it  was  pubUcly  know 
in  the  neighbourhood :  but  there  was  no  communication  0 
the  subject  between  him  and  the  Plaintiff,  It  was  also  proVo 
that  Green  had  notice  of  the  former  sale;  but  was  informed 
the  Plaintiff  was  unwilling  to  complete  the  contract. 

All  the  correspondence  between  the  soUcitors  and  the  cii 
cumstances  attending  the  re-sale  were  set  out  at  length  in  tb 
answer.  The  depositions  for  the  Defendant  also  went  ver 
much  at  large  into  the  circumstances. 

The  Attorney  General  and  Mr.  RainiUy^  for  the  Plaintifl 
Mr*  Mansfield,  for  the  Defendant 

The  Lord  Chancellor  observed,  that  this  was  a  sale  fa] 
assignees  of  a  bankrupt;  and  they  can  sell  only  the  title  tbq 
have.  His  Lordship  seemed  to  think  the  objections  to  tiu 
title  frivolous ;  but  said,  if  a  single  inquiry  had  been  desired, 
and  they  had  refused  it,  he  should  have  thought  it  peevid 
and  wrong :  but  these  inquiries  were  so  numerous,  that  it  wai 
impossible  for  the  Defendants,  assignees  selling  this  small 
estate  under  a  bankruptcy,  to  satisfy  them. 

Tl^e  bill  was  dismissed,  and,  as  it  was  taken,  vdth  coati 
generally :  but  the  Plaintiff  not  so  understanding  it,  the  Ai' 
tomey  General  on  the  13th  oi  December  applied  to  the  Court 
upon  that  point. 

Lord  Chancellor. 
I  had  excepted  the  costs  of  the  depositions';  and  I  thought 
it  very  right,  that  it  should  be  referred  to  the  Master  to  aecb 
whether  it  was  necessary  to  set  out  the  letters. 

The  ground  I  went  upon  in  dismissing  the  bill  was  tliis^ 

that  when  persons  purchase  from  the  assignees  of  a  bankrupt, 

[.^147  ]      ^  they  have  no  right  to  expect  more  than  that  the  assignees 

should  deliver  over  such  title  as  the  bankrupt  has ;  and  it  wju 
a  fiur  proposal  on  the  part  of  the  assignees  to  say,  ^  take  it; 

or 


CASES  IN  CHANCERY. 


W 


cr  be  offi"    I  went  upon  the  proof  of  the  tender  of  the  de- 
pot^   Let  them  pay  the  deposit. 


1799. 


The  decree,  as  it  was  varied  with  respect  te  the  costs, 
directed  the  Master  not  to  allow  the  Defendants  the  costs  of 
die  depositions,  except  as  to  the  tender,  nor  of  the  letters  and 
resQhitkm  of  the  creditors  tinder  the  commission  of  bank* 
mplcy  set  forth  at  length  in  the  answer  ( 1  )• 


(1)  This  decision  is  over-ruled : 
post,  VoL  XI,  343,  5,  mUe  r. 
Fo^mwMe*  M^Dcmald  v.  HanMon, 
XH,  277.  XVIII,  611,  61?, 
Dn&rtii  V.  Lord  BoUan ;  and  in 
SjfmiUi  V.  Hamcoek,  ante,  .Vol. 
IV,  687,  Lord  Eostl^^B  objec* 
tioo  was  not  taken.  Orlebar  v. 
Fkidker,  1  P.  W.  737,  which  has 
kea  also  noticed  (.Law  of  Fen- 
im  mmd  Pwrekoien,  p.  306,  6th 
sAion)  as  opposed  to  Pcpt  v. 


Simpt(mg  has  this  distinction  ; 
that  the  contract  was  not,  as  in 
that  case  and  Sffwrriery.Hancock^ 
with  the  assignees,  bat  with  the 
bankrupt  before  his  bankruptcy; 
clearly  binding  his  assignees  to 
make  the  title,  for  whieh  be 
had  contracted.  Lord  Roufyn*B 
opinion  is  conGned  expressly  to 
a  sale  by  tbe  assignees.  Frem^ 
V.  Wright,  4  Madd.  364. 


POPB 
V. 

Simpson, 


Sir  W.  PULTENEY  r.  SHELTON. 

T]  PON  a  bin  by  a  landlord  against  his  tenant  for  an  in- 
junction to  restrain  the  Defendant  from  carrying  away 
from  the  prembes  the  dung,  soil,  and  compost,  or  the  crops 
growing  from  seeds  sown  since  the  25th  of  AforcA,  1799,  from 
pkmghing  up  meadow,  and  committing  wilful  damage,  waste, 
and  spoil,  the  injunction  was  granted  till  answer  and  farther 
Older,  SSth  August,  1799  (3). 

Up<m  affidavit  that  the  Defendant  was  duly  served  with,  the 
writ  of  injunction,  but  that  since,  viz.  25th  October,  1799, 
he  had  carried  off  large  quantities  of  oats  and  barley  growing 
from  seeds  sown  since  the  25th  of  March  last,  also  a  part  of 
die  dmig  and  compost,  it  was  ordered,  38th  November,  1799, 
diat  upon  personal  service  of  a  notice  of  motion  in  this  cause 
ca  the  wife  of  the  Defendant,  that  he  should  stand  committed 

for 
.   (2)  See  the  note,  post,  p.  260. 


17». 
Ike.  leth. 
Service  on 
the  Defend- 
ant's wife  or- 
dered to  be 
deemed  per- 
sonal senrioe 
on  the  Defend* 
ant;  and  upon 
thatsenriceor- 
deredy  that  he 
stand  oomnsit- 
ted  for  breach 
of  injunction* 
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17W. 


Sir  W. 

PULTBNEY 
V. 

Shelton. 


for  breach  of  the  injunction^  the  same  should  be  deemed 
personal  service  on  the  Defendant.  On  aflSdavit  of  personal 
service  of  that  order  on  the  wife*  by  deUvering  to  and  leav- 
ing with  her  a  true  copy  at  Meadow  House,  county  of  ScUop^ 
(the  house  demised),  and  shewii^  her  the  original,  and  dial 
deponent  at  the  same  time  served  her  with  notice  of  thii 
motion  by  delivery^  &c.,  and  that  he  did  explain  to  her  the 
purport  and  intent  of  th^  said  order,  the  Solicitor  General^ 
for  the  Plaintiff,  moved,  that  the  Defendant  might  stand  coub 
mitted  for  a  breach  of  the  injunction. 

The  Lord  Chancellor  made  the  order  (3). 

(8)  Post,  Latkropp  v.  Marth,    v.  Lever  (tbe  next  case).  •  Ha 


250.  Lord  Grey  de  WiUm  v. 
&a:oji,  Vol,  Vr,  100.  Wardr. 
The  Duke  of  Buckingham,  cited 

X,  161.    Onslow  V. ,  XVI, 

173.  As  to  dispensing  with 
peraoaal  service,  see  post.  Hunt 


Manneville  v.  De  ManneviUe^ 
Xir,  208.  Clark  v.  GreenkiU, 
1  Dick.  91.  Smith  r.  The  Bi' 
h^mian  Mine  Company,  1  Sck,  If 
Lef.23S. 


1799. 

Dec.  leth. 
Service  by 
sending  the 
nUfpoena  to  the 
Defendant 
under  oover  to 
tbeperaon,  to 
whom  be  had 
directed  Us 
letters  lo  be 
aenty  ordered 
to  be  good  aer- 
yica. 

£♦148] 


HUNT  V.  LEVER. 

"JLTR.  SHORT,   for  the  Plaintiff,  moved,  that  service  of 
the  subpoena  to  answer  by  sending  it  addressed  to  the 
Defendant,  under  cover  to  «7.  P.  Esq.  may  be  good  service. 

The  affidavits  in  support  of  the  motion  stated,  that  th^ 
deponent  has  been  informed  and  beUeves,  the  Defendant  fire* 
quented  The  Keys,  a  coffee-house  in  Black  Friars'  Road} 
that  upon  inquiry  there  he  was  informed  by  the  daughter  of 
the  person,  who  kept  the  house,  the  Defendant  had  five  or  aiz 
months  past  frequented  ^  that  house ;  but  had  not  since  been 
there;  nor  had  she  since  heard  of  him:  the  deponent  is  in- 
formed and  believes,  he  conceals  himself  to  avoid  debts;  and 
th^  deponent  has  seen  a  letter  from  the  Defendant  to  th« 
Plaintiff  upon  the  subject  of  the  suit,  desiring  him  to  address 
hia  answer  to  the  Defendant  under  cover  to  J.  P.  Esq. 


The  Lord  Chamcslloe  said,   he  thought  it  reasonable ; 
and  made  the  order  (4). 

(4)  See  the  preceding  ease,  and  die  note. 
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ANONYMOUS.  1799. 

Dec.  16M. 
ICR.   STANLEY  moved    to   open  biddings;  offered  an    Biddings 

adTanoe  of  KKW,  upon  S2001.  opened  bn  ad- 

▼aoce  of  200£ 

The  Lard  Chancellor  said,  that  was  too  little.  "P°°  ^^^^'  ' 

but  1001.  was 

held  too  little* 
Mr.  Sitmley  then  offering  300/.,  it  was  ordered  (5). 

(^)  Ante,  iJketham  v.  Chugean^  86.  Upton  ▼.  Lord  Fetren^  Vol.  lY, 
700,  and  the  references  in  the  note ;  and  the  note,  II,  55. 


SWEET  V.  PARTRIDGE.  1799. 

DecXOtk. 
npHE  Master's  report  in  this  cause  stated,  that  the  sum  of    Under  a  d^ 

69/.   \Ss.  8d.  was  due  to  Thomas  Wilcocks,  bUicksmith,  cree  for  pay- 
m  of  the  creditors  of  John  Partridge ;  being  his  apportion-  ™«°*  ^^  ^^^^ 
■entof  the  sum  of  10,216/.  17*.  6rf.  cash  m  the  Bank,  stand-  ""^^  ^  ^^^ 
hg  in  the  name  of  the  Accountant  General ;  which  by  order  ^       -/«*#  ^ 
!■•  directed  to  be  paid  to  the  several  creditors  or  their  per^  ^^^^^  ^^  ^^^ 
mbI  repr»»entattve8.  dered  to  pay 

Tkomas  Wilcocks  being  dead,  his  executor  proved  his  will  the  executor 
h  the  Archdeaconry  Court  of  Barnstaple  in  the  diocese  of  of  *  creditor 
Enter  \  thrt^  not  bemg  bona  notabilia  out  of  that  diocese :  V  •««?•«  «"• 

die  testator  residing  in  that  diocese ;  and  this  being  a  debt        .  ^    .     ^. 

^  ^  probate  m  the 

opm  simple  contract  only.  -diooeie. 

The  AccowUant-General  not  thinking  himself  warranted  ^^    -Iwhere  hm 
in  psying  the  execut6r  without  an  order  of  the  Court  or  a  had  reiiiledr 
hcrogative  Probate,  witbont  a  pr»' 

rogative  prp« 

Mr.  Short  moved  lor  an  order  upon  the  Accountant  General  ^.   •         *™ 
tD  pay  the  money  on  the  ground  of  the  smallness  of  the       .        Ana*' 
m  axid  the  expence  of  a  Prerogative  Prbbate.  notabitia  out  ef 

that  diocese. 

The  Lord  Chancellor  made  the  order  ( 6 ).  (Sc®    ^ 


(6)  This  case  orerrmled,  post,  Chalkmer  v.  MmrhalU  VoL  VI, 
1)1    ytumam  v.  Hodgton,  VII,  409.    Thomas  v.  Datie$,  X 1 1, 41 7. 


note  (6).) 
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Holm.  NISBETT  r.   MURRAY. 

^^^-  MURRAY  V.  NISBETT. 

Dee,  ld/A|  ^M, 

Besidaary  dis-    TOOBERT  NISBETT  of  the  parish  of  Westmorland  k 
poshioQ  of  all  Jamaica,  planter,  by  his  will,  dated  the  7th  June,  1787, 

the  testator's  ^^  executed  in  that  island,  afker  directing,  that  all  his  debCi 
ftl  tale  •  *"^^  funeral  expences  should  in  the  first  place  be  paid  off  and 
Jaautiea  in  satisfied^  to  the  payment  of  which  he  subjected  all  his  ei- 
trost  to  be  re-  tates  both  real  and  personal,  give  and  bequeathed  to  Damd 
mitted  to  Eng-  Murray  and  John  Graham  the  sum  of  20/.  a-piece  to  boy 
loncf,  was  held  mourning  rings ;  and  he  gave,  devised,  and  bequeathed.  In- 
specific,^  and  ^  free  mulatto  woman,  named  Anney  Gordon,  some  negroes 
"°d  i°  *°®?°^®  and  slaves,  with  fifteen  acres  of  land  m  the  said  parish,  upon 
,j  '  h  ^  which,  he  ordered,  that  a  house  might  be  built  by  his  exe- 
and  jadtment  ^"^^^^  5  *^  ^^"^  ^^  slaves  with  their  issue  and  the  said 
in  Jamaica,  fifteen  acres,  with  such  house,  unto  Anney  Gordon  and  hef 
iuid  afterwards  a83ign8  during  her  Ufe;  and  immediately  aft;er  her  decease 
/ajrthersecared  he.  declared  it  to  be  his  will  and  desire,  that  the  said  alaffi 
by  bond  and  ^th  their  increase  and  the  said  house  and  land  should  reveil 
^v  ^       *°      to  and  become  part  of  the  residuum  of  his  estate  r  and  b| 

~y,  ,    . '  thereby  save,  devised,  and  bequeathed,  the  same  in  the  sam 

which  It  was  y\       i     Vi  ,       ,       ,  -■ 

received   and    ^^'^"^^^  ^"^  ^^^  ^^^  "^^  purposes,  as  he  thereby  gave  ai|t 

being  consider-  devised  the  rest  and  residue  of  his  estate.     He  then  gave  Id 

ed  undisposed  a  free  mulatto,  the  daughter  oi  Anney  Gordon,  named  EBf 

•of  was  applied  zabeth  Gordon,  a  negro  girl,  named  Peggy,  with  her  increase) 

ID  the  first  in-  to  hold  to  EUzabeth  Gordon  during  her  life  and  the  life .  ff 

^nce  to  the    ^^y  ^f  j^er  children,  if  she  should  have  any;  and  after  her 

V  V  * ,  decease  and  the  decease  of  her  children,  if  she  had  any^  he 
uSxecotors  hav-  .  . 

inff  leffsdea  of  ^^9^^^^  ^*  ^^  ^®  ^  ^^*  ^^^  ^^  ^^^^  negro  slave  and  htt 
WL  a-piece  to  ^crease  should  revert  to,  and  become  part  of,  the  rea^M 
bay  monrniog  of  his  estate ;  and  he  thereby  bequeathed  the  said  negro  gid 
tings  r^tr^-i  and  her  increase  in  the  same  manner  and  for  the  ^like  por* 
^^  pose  as  he  thereinafter  gave  and  devised  the  residue  of  hii 

equal  specific  estate;  and  he  gave  to  Anney  Gordon  an  annuity  of  aOlL 
tli«  f  currency,  to  be  paid  her  yearly  during  her  life ;  but  subject 
mer  held  tros-  nevertheless  to  the  control  of  Murray  and  Graham,  and  to 
tees  of  the  nn-  ^  discontinued  by  them  upon  the  condition  therein  meih 
disposed  of  re-  .tioned ;  and  as  to  all  the  rest  and  residue  of  hb  estate  both 
sidue  for  the   .  Ital 

next  of  liin. 
On.  Whether  equal  specific  legacies  woald  exclude  them. 
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mJ  and  personal  of  what  nature  or  kind  soever  in  the  said 
ttbod  oi  Jamaica,  his  household  furniture  and  weanng  ap- 
pirel  excepted,  which  he  thereby  gave   to  the  said  Anney 
Gonkm,  he  gave^  devised^  and  bequeathed,  unto  Darid  Mmr- 
ng  and  Jokn  Graham^  and  the  survivor,  and  the  heirs  and 
iMgDS  €ii  such   survivor,   in  trust  nevertheless  to  sell  and 
diipose  of  the  same,,  as  soon  as  conveniently  might  be  after 
Us  decease;  and  that  the  monies  to  arise  by  such  sale  to- 
gether with  all  other  monies  belonging  to  his  estate,  or  that 
dMmld  or  might  belong  thereto,  should  be  remitted  to  Great 
Brifmm,  diere  to  be  lodged  by  them,  Murray  and  Graham, 
M  sone  public  fund,  bank  or  stock ;  and  the  said  monies  so 
Is  be  lemttted  and  lodged,  as  aforesaid,  he  gave  and  be- 
fwaihcJ  in  manner  following :  that  is  to  say ;  to  has  reputed 
m  hf  AHmey  Gordon,  named  Robert  Nisbett,  SOOO/.  cur- 
mtf  I  tmto  his  reputed  son  Archibald  Nisbett,  SOOOL  jcuv 
RMj;  and  to  the  reputed  son  of  his  brother  James  NUbeit 
hjf  Mmry  Richmond  in  that  part  of  Great  Britain  called 
named  James  NUbett,  the  farther  sum  of  2000/. 
;  and  the  remainder  of  the  said  monies,  if  any  there 
be»  he  gave  and  bequeathed  to  Murray  and  Gfra- 
•*  bat  in  ease  the  said  monies  should  not  be  sufficient 
U  pay  lo  each  of  them,   the  said  Robert,  Archibald,  and 
Nisbeti  the  said  sum  of  SOOOl.  a-piece,  then  he  do- 
lus win  to  be,  that  the  said  monies  should  be  equally 
dbided  among  them,  diare  and  share  alike ;  and  he  appointed 
Mmrmjf  and  Graham  executors. 

The  testator  died  soon  after  the  execution  of  the  will.    He 
hsd  BO  property  in  Great  Britain  except  the  money  received 
mE^glmul  ufoaLettis^B  debt,  another  small  debt  mentioned 
is  the  leporty  and  some  leasehold  estates  in  Scotland.    The 
fWCUiMS   took  probate  both  in.  Jamaica  and   in  England. 
The  UD  in  the  first  of  these  causes  was  filed  by  the  eldest 
kotfMsr  and  heir  at  law  of  the  testator  and  by  another  bro- 
ther and  sister.    The  other  bill  filed  by  the  executors  prayed 
4e  aoooonts ;  and  in  case  the  Court  shall  be  of  opinion,  that 
*  4e  personal  estate  and  effects  of  the  *  testator  in  this  country 
m  in  any  place  out  ot  Jamaica  did  npt  pass  by  the  will,  then 
ftst  the  same  may  be  decbtred  liable,  and  be  directed  to 
coatribute  rateaMy  with  the  personal  estate  in  the  island^  to 
Ae  debto. 
Vol,  V.  L 
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By  the  decree,  pronounced  upon  the  I6th  of  FehruopMii 
1797,  the  accounts  were  directed  to  be  taken.  The  Master 
by  his  Report,  dated  the  3d  of  Jime^  1799,  stated,  that  the 
Defendant  Archibald  Nisbett  received  from  the  money,  -pro^ 
perty  and  effects,  in  England^  belonging  to  the  testator,  <rf 
Mr.  Hare  14/.  7^.  6d. ;  and  of  Matthew  Letvis,  of  London,  Ei^ 
680/.  6s.  Ifdf.  and  659/.  6s:  Ifc/. ;  being  two  instalments  of  Ae 
sum  of  2397/.  i2s.  6cf.,  secured  to  the  testator  by  the  bond*  of 
Matthew  Lewis,  and  also  by  a  judgment  obtained  by  At 
testator  against  him  upon  the  bond  in  the  Court  of  King^ 
Bench  at  Westminster  \  which  three  sums  the  Master  stated^ 
he  conceived  to  be  the  property  of  the  testator  in  Englmi\ 
and  he  found,  that  the  Plaintiff  Murray  about  March,  1791^ 
received  in  England  the  remainder  of  the  said  debt  due  fiM 
Matthew  Lewis,  amounting  to  795/.  19^.  sterUng,  as  afttf 
stated:  yiz.  m  October,  1780,  Matthew  Lewis  stood  indebtel 
to  James  Nisbett,  then  late  of  Jamaica,  deceased,  in  the  MM 
of  9SldAi.  \Ss.  currency ;  for  which  or  some  part  several  jodf^ 
ments  were  obtained  hy  James  Nisbett  agski^  Matthew  Lewh 
and  William  Lewis,  his  brother,  or  one  of  them,  in  Jamme&i 
and  it  was  admitted,  that  Robert  Nisbett,  the  testator,  afitt^ 
wards  became  the  executor  and  residuary  legatee  of  JtMb 
Nisbett;  and  as  such  entitled  to  the  said  debt;  and  notbd^!, 
satisfied  with  the  security  of  the  judgment  in  Jamaica,  bylilii 
letter  of  attorney,  dated  the  3d  o(  January,  1784*,  afuthoriirf 
the  Defendant  David  Nisbett  to  sue  for  and  recover  all  ddlll 
whatsoever,  which  then  were,  or  should  hereafter  become  Ate , 
to  him  by  any  persons  whomsoever  in  Great  Britain,  eiAer, 
in  his  own  right,  or  as  executor  of  his  brother  James  NisbeKt , 
and  that  David  Nisbett  by  virtue  of  the  said  letter  of  sMidtatjf, 
appUed  to,  and  prevailed  upon,  Matthew  Lewis  to  cone  'It 
a  settlement;  and  having  about  the  S7th  July,  1786,  sMt^ 
tained  the  balance  due  for  principal,  interest  and  costs,  to 
be  3357/.  16«.  6d.  currency  of  Jamaica,  which  is  equal  "inf 
2397/.  12s.  6d.  sterling,  David  Nisbett  upon  behalf  and  ii 
agent  o( Robert  accepted  the  bond  o{  Matthew  Lewis  to  Roidft 
Nisbett,  his  executors,  &c.  for  payment  of  the  principal  somtf 
3397/.  I2s.  6d.  and  interest  by  instahnents ;  which  bond  irii 
given  in  England,  with  a  warrant  of  attorney  for  enteruqfl^^ 
judgment  in  the  Court  of  King's  Bench ;  under  which  judgoi^ 

w«i 
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9U  eotend  up  as  of  Trinity  Term,  1784,  against  Matthew 
Lemiis  and  it  was  admitted,  that  the  Plaintiff  ilftfrray  about 
Mank^  1795,  received  the  remainder  of  the  said  debt,  viz. 
795^  l&r.  sterling;  which  sum  having  been  recovered  and 
in  England  upon  the  aforesaid  judgment  was,  he 
the  property  of  the  testator  in  England. 
An  exception  was  taken  to  this  Report  by  the  Plaintiff 
JDomd  M&rray;  that  the  Master  had  stated,  that  the  two 
sums  of  680/.  6s.  lid.  and  659/.  6s.  lid.,  the  two  inr 
upon  the  sum  secured  by  the  bond  and  warrant,  and 
wikk  debt  was  originally  secured  by  several  judgments  ob* 
land  in  Jamaica  by  James  Nisbett  against  Matthew,  and 
WUBam^  Ijewis  and  also  the  sum  of  795/.  19«.  received  by 
hmid  Mmrrajfp  were  property  of  the  testator  in  England  i 
the  Master  ought  to  have  reported,  that  those  sums 
property  of  the  testator  in  Jamaica ;  as  the  debt  was 
•i^ginalljr  secured  by  judgments  obtained  there ;  and  the  sub- 
isiinei^  judgment  in  England  was  given  for  better  securing 
Ae  ixhi ;  and  wa^  by  no  means  intended  to  cancel,  or  take 
(hoe  oC  the  judgment  obtained  in  Jamaica. 

Daring  the  argument  reference  being  made  to  a  deed  of  de- 

fawMwce,    executed  by  David  Nisbett   and  Matthew  Lewis, 

idiieh  was  not  stated  in  the  Report,  it  was  introduced  into  the 

tamt  by  oonaent    That  deed,  dated  the  S7th  of  July,  1784, 

Jadting^  tiiat  Mattliew  Lewis  of  Margaret  Street,  Cavendish 

was  indebted  to  Robert  Nisbett  of  the  parish  of  West- 

in  Jamaica,  planter,  as  sole  executor  of  James  Nisbett, 

of  the  said  parish  and  island,  carpenter,  in  a  large 

jot  ownent  money  of  the  island  for  principal,  interest,  and 

upon  seven  bonds  from  William  and  Matthew  Lewis 

jtiody  and  severally  to  James  Nisbett,  and  executed  in  the 

iriand,   bearing   date    respectively   tha    ^th   of   November 

lad  die  Itt  of  December,  1778,  and  upon  seven  judgments 

in  Ae  island  by  Robert  Nisbett  against  Matthew 

and  upon  application  by  David  Nisbett,  as  attor- 

iQr  ooder  a  letter  of  attorney,  dated  the  Sd  of  January, 

1784^  to  Matthew  Lewis  he  proposed  to  account  in  respect 

•f  the  aaid  principal,   interest,    and  ^  costs,   and  pay  part 

fcctlnritb    and    the  remainder   by  instalments;  and  for  the 

fvdier  and  better  securing  the  payment  of  such  remainder, 

Matthew  Lewis  proposed  and  agreed  to  grant  and  execute  a 

L  2  bond 
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bond  to  Robert  NisbStt  and  a  Warrant  of  attorney  to  confeit 

judgment  in  the  Court  of  King*s  Bench  at  WefinUngter  upm 

the  fiaid  bond  for  double  the  sum^  that  upon  statiRg  the  M> 

count  between  him  and  Robert  Nisbetf  in  respect  of  the  mUI 

principal,  interest,  and  costs,  due  upon  the  said  several  bottds' 

and  judgments  granted  and  obtained  in  Jamaica,  should  ap^ 

pear  due  thereon ;  and  that  Maithefo  Lewis  hath  this  day  paid 

to  David  Nisbett  for  the  use  of  Robert  Nisbett  250L  sterling! 

and  by  an  account  this  day  stated  since  payment  of  the  S5^ 

between  David  Nisbett  and  Matthew  Letcis  in  respe^  iJif  ih^ 

said  bonds  and  judgments  granted  and  obtained  in  Jamiium 

it  appears,  there  is  thereupon  due  unto  Robert  Nisbefi  iat 

principal,  interest,    and    costs,    S357/.    I6s.  6id.  cmretucfi 

which  is  fi897L  l»s.  6d.  sterling ;  and  that  ilfo/^Am  Lewis  hai 

in  pursuance  of  the  agreement  given  his  bond  of  eVen  date 

•herewith  to  Robert  Nisbett,  conditioned  to  be  void  upon  paf> 

m^t  by  Matthew  Lewis,  his  heiref/  executors  or  administratom^ 

unto  Robert  Nisbett ^  his  eicecutors,  &c.  of  the  principal  sini 

of  2397/.  12«.  ed.  of  lawful  money  of  Great  Britain,  wiA 

interest  at  5  per  cent,  by  annual  instalments  of  599/.  $s.  1|A| 

and  that  he  had  executed  a  warrant  of  attorney,  &c  it  nw 

witnessed,  and  Robert  Nisbett  by  his  said  attorney  did  acknoi^ 

ledge,  that  the  said  bond  so  granted  and  the  judgment  tote 

entered  were  so  granted,  &c.  only  for  the  further  and  belM 

secilrifig  the  payment  of  the  said  sum  of  3357/.  I6s.  Sid.  eoh 

rent  money  then  remaining  due  and  owing  unto  Robert  I^- 

bett  upon  the  said  seven  several  bonds  and  seven  several  jud^ 

ments,  as  aforesaid,  which  is  in  sterling  money  2397/.  \Zs.  6d^ 

and  the  interest  to   become   due  upon  the  last  mendomd 

sum ;    and  Robert  Nisbett  promised,  that  he  would  not  soft 

out  any  execution  upon  the  said  judgment,  when  obtainri 

until  default;    and  that  he  would  not  sue   out  any  exMh 

tion,  &c.  upon  all  or  any  of  the  said  judgments  obtained  in  die 

island  of  Jamaica  until  default -in  payment  of  the  said  sxxm4t 

2397 L  I2s.  6d, ;  and  that  from  and  after  pajrment  add  satisfiM* 

tion  of  the  said  sum  of  2397 L  I2s.  Gd.  according  to  the  coqdl^ 

tion  of  the  said  bond  Robert  Nisbett,  his  executors,  &c.  wH 

deliver  up  the  same  to  be  cancelled,  and  also  acknowledge 

satisfaction  upon  the  Record  of  the  judgment,  &c.  or  do  aay 

other  legal  act,  &c.  to  make  void  the  said  judgment,  aa3 

.     .  abo 
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ako  acknowledge  satisfaction  upon  the  said  seven  several 
jadgmfenta  in  Jamaica ;  and  perform  any  other  legal  act,  &c. 
to  make  void  the  said  judgments ;  and  Matthew  Lewis  cove- 
Bintod,  that  the  said  several  bonds  and  judgments  obtained 
ai  Jaauaieaf  and  all  other  judgments  and  other  deeds  and 
ffiitings  obtained  or  executed  for  securing  the  money  due  upon 
the  said  seven  several  judgments,  shall  remain  and  continue  to 
be  in  fiiD  force  and  effect  until  payment  and  satis&ction  of  the 
laid  ana  of  2397/.  129.  6cf.  and  interest,  as  aforesaid ;  and 
that  m  defiudt  of  payment  of  the  said  sum,  &c.  as  foresaid, 
it  dbafl  be  lawful  to  Robert  NUbett,  bis  heirs,  &c.  to  proceed 
Vfoa  the  seven  several  judgments,  &c.  until  pajrment  of  the 
vhofe  sum :  provided,  if  any  payments  have  been  or  shall  be 
■ade  or  received  by  William  Lewis  or  Robert  Nisbett  on 
aeeoui^  of  the  said  principal  money  and  interest  due  upon 
die  said  several  bonds  and  judgments,  &c.  or  the  costs  of 
liie  aud  judgmentSj  all  such  payments  shall  be  aUowedf 
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Mr.  Richards  and  Mn  Stanley,  for  the  Exception* 

Mr.  Lloyd  and  Mr.  Hart^  for  parties  in  the  same  interest. 

This  money  secured  by  a  judgment  in  this  country,  being 

ako  aecured  by  prior  judgments  in  Jamaica,  is  to  be  oonisi-" 

iftni  aa  peiaonal  estate  there.     The  testator  intended  to 

jlayuat  of  all  his  property  in  Jamaica,    In  1780  this  was  a 

Mt  inJamudea  only.*    Can  the  collateral  security  given  after-f 

vafda  in  tbia  country  to  secure  the  same  debt  make  a  dif- 

icRMet    The  question  is,   whether  the  testator  considered 

dik  as  part  of  his  property  not  in  Jamaica.    The  new  security 

as  asoie  alters  the  locality  of  the  debt  than  a  mortgage  given 

ai  a  collateral  security  altars  the  nature  of  a  debt  before 

Keared  by  bond.    This  testator  had  resided  in  Jamaica  many 

yeata;  and  had  no  personal  estate  inEnglandf  except  what 

ma  dge  upon  this  judgment.    He  directs  all  his  estate  in 

JmmauM$  to  be  got  in  and  disposed  of    No  doubt,  the  judg*- 

■c&ta  aecured  tq  him  the  debt  in  Jamaica ;  and  it  was  part  of 

Ui  peraonal  estate  there.    Suppose,  Lewi$  had  passed  over 

to  JawuucOf  and  had  been  there  forced  to  pay  it :  would  not 

liiat  have  been  property  in  Jamaica  ?   Will  the  circumstance 

if  the  executor  receiving  it  in  this  country  alter  the  nature  of 

it!    It  is  impossible  to  suppo^,  the  testator  did  not  mean  to 

dispose 
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disipose  of  all  the  property  he  had  in  the  world ;  that  he  in- 
tended to  die  intestate  as  to  this  security,  that  happened  to  be 
in  the  hands  of  his  brother  in  England*  It  does  not  appear, 
that  the  testator  knew,  any  *£Eurther  security  had  been  taken 
The  payment  must  be  considered  as  made  upon  the  original 
bonds  and  judgments :  what  passed  in  this  country  being  i 
mere  private  arrangement  The  presumption  is,  that  hi 
authorized  his  attorney  to  receive  the  money  and  remit  it  lo 
him  in  Jamaica*  Can  the  act  of  the  attorney  without  anj 
recognition  of  the  principal  alter  the  nature  of  the  debll 
Payment  to  the  agent  can  never  alter  the  locality.  The  autho* 
rity  of  the  attorney  was  revoked  by  the  death  of  the  testator^ 
The  debt  has  no  locality  except  by  attaching  it  to  the  perm 
of  the  creditor.  It  follows  him.  In  an  Afionymous  Case{^) 
it  was  detemuned,  that  by  a  devise  of  all  the  testator's  goodi 
a  bond  passed.  In  Chapman  y*  Hart  {8)  upon  a  devise  4)1 
all  goods  and  chattels  in  th0  house,  it  was  held^  that  I 
debt  upon  a  bond  in  that  house  did  not  pass ;  for  no 
other  reason,  I  apprehend,  than,  that  the  debt  was  not 
local,  where  the  security  was,  but  where  the  creditor  ifta. 
The  bond  itself  is  no  part  of  the  debt,  but  only  evidenoe 
of  the  debt.  The  testator  enabling  his  brother  to  db* 
mand  the  debt  made  no  difierence  as  to  the  looali^.  Oim 
instahnent  was  received  in  the  testator's  life.  If  it  is  to  1» 
considered  an  ademption,  it  may  be  so  pro  tanto  without  affisd* 
ing  the  locality  of  the  remainder  of  the  debt*  No  intentioa 
appears  beyond  that;  and  the  Court  cannot  imply  an  intentioa 
of  what  the  testator  would  have  done  from  what  he  has  faft 
undone.  What  wa&  done  without  his  authority  cannot  ultsr 
his  property.  With  regard  to  all,  that  was  not  received,  it 
remained  a  debt  due  in  Jamaica. 

But  if  this  property  in  England  is  to  be  considered  H 
not  having  passed  by  the  wiQ,  but  is  undisposed  of,  the  debll 
must  be  all  thrown  upon  that  in  the  first  instance :  Sa^  % 
Sayer{9);  which  is  confirmed  by  the  late  case  of  Uami$ 
V.  Chapman  ( 10), 


(7)  1  P.  Wmt.  2m. 

(8)  1  Ves.  271.  See  Porter  v. 
Toumay ;  Jones  v.  Lord  Sefton, 
ante,  Vol.  Ill,  311.    IV,  160. 


(9)  Pre.  Ch.  302. 
ao)  Ante,  Vpl.  IV,  M2.  Bm- 
torn  V.  Cooke,  post,  461, 
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Mr.  Ptggoii,  Mr.  Graham,  and  Mr.  Pemb&tan,  for  the 
Report. 
This  depends  entirely  upon  the  words  of  the  will,  not 
ipoo  any  general  rule  as  to  the  locality  of  dehts.  It  is  true, 
doies  m  action  have  no  locality.  It  is  plain,  the  testator 
ptdoded  himself  from  proceeding  in  Jamaica ;  that  he  ex-i 
yeded  to  recdve  the  debt  in  England  under  the  new  en- 
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Upon  the  other  question,   it  can   only  be  said,  that  the 
tatetor  nuddog  an  express  provision  for  his  debts  means  to 
every  other  part  of  his  estate  (11). 


Mr.  Richards,  in  Reply. 
The  judgments  in  Jamaica  were  the  original  judgments ; 
li  which  the  testator  first  gave  credit.  The  other  was  only  a 
frijbtrraland  fiurther  security.  That  cannot  alter  the  original 
pitme  of  the  thing.  Suppose,  no  money  had  been  received, 
Alt  a  general  executor  was  appointed,  the  money  due  upon 
ijktt  original  security,,  and  aIso  upon  the  collateral  security  in 
Eaglamd,  and  the  property  in  Jamaica  bequeathed  to  the 
diMren,  ib^  property  in  England  left  undisposed  of.  The 
iriffciitor  IS  to  call  in  the  property.  Does  it  dqpend  upon 
Aii  act;  because  he  finds  it  more  convenient  to  receive  it 
mEmglandl 

Master  of  the  Rolls. 

I   rather  think,  I  cannot    hold    this  to  be   property  in 

Jfmmrica,  within  the  testator's  contemplfition,  if  I  am  to  give 

Am  win  any  construction.    It  is  a  very  extraordinary  one. 

Upon  the  first  part,  where  he  directs  all  his  debts  to  be  paid 

in  the  first  place,  and  subjects  all  his  esti^tes  both  real  and 

personal  to  the  payment  of  them,   there  is  no  distinction* 

He  ^es  the  whole  to  his  executors ;  for  he  afterwards  makes 

thoQ  general  executor3.    There  is  no  pretence  for  any  dis- 

fmc&mi  that  the  Jamaica  debts  should  afiect  the  Jamaica 

pcoperty,  and  the  English  debts  the  property  in  this  country. 

I)e  then  makes  specific  dispositions  in  favour  of  the  mulatto 

woman 

(11)  See  TaU  v.  Lord  Narthwick,  ante.  Vol.  IV,  616.   Gra^  r. 
Mmiutkorpe,  III,  103,  and  tbo  cases  referred  to,  p.  106. 
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woman  and  child ;  which  must  be  admitted  to  be  part  of  his 
Jamaica  estate.  The  locality  fixes  it.  Those  are  in  the 
events  described  to  become  part  of  his  residuary  estate;  and 
then  he  makes  the  residuary  disposition. 

What  is  the  true  constructioh  of  this  will  ?  I  am  bound 
to  say,  the  testator  has  made  these  two  persons  general  ex»* 
cutors ;  for  they  have  obtained  probate  in  this  country.  -  I 
am  also  bound  to  say^  the  words  "  in  the  said  island  of 
*'  Jamaica  ^  must  have  some  sense  put  upon  them ;  and  tlwy 
must  control  the  general  words.  It  was  contended,  that  Aej 
do  not  mean  to  restrain  the  gift  to  such  property  as  lie 
meant  by  what  he  called  his  property  in  Jamaica.  Tlie 
next  consideration  is,  whether  ihis  debt  under  the  drcnsi- 
stances  must  be  supposed  to  have  been  in  his  comlempklEoB 
fuid  btention  ^his  property  in  Jamaiea,.  when  he  made  U 
wilL  It  must  not  be  forgot,  that  he  has  given  to  Us  en* 
cutors  only  what  he  meant  under  the  wards  ''  in  the  wM 
**  island  of  JbmaJea.*'  The  rule  of  evidence  must  be  adhonil 
tor  that  the  mm$  probamdi  Ues  upon  the  exee|itDn«  Tlnjf 
claim  this  as  a  specific  legacy.  Therefore  they  must  siiBl^ 
the  testator  did  intend  it  to  pass :  otherwise  it  wiH  not.  Il  ii 
^d  to  8tai|d  thusi  that  it  was  a  debt  by  judgmenls  ii 
Jamaica  against  William  and  MatiheU)  Lewis,  enlbiceaUi 
there  only,  and  probably  the  debtors  being  resident  Uiealiei 
but  for  some  years  Mdiihek)  Lewis  had  been  removed  Is 
England;  and  he  became,  and  no^  is  a  person  of  oonsidendib 
property  in  this  country.  The  testator  gave  his  hvowf^l 
letter  of  attorney,  with  fuU  powers  authoriadng  him  Iq  get  if. 
all  debts  whatsoever  then  due,  or  which  should  become  diifb 
to  the  testator  in  Oreat  Briiain.  In  prosecution  of  tiiose 
powers  an  agreement  took  place  between  the  testatorVi  bio- 
ther  and  Matthew  Lewis  of  this  nature ;  settling  what  was  d(S 
money  remaining  due;  and  instead  of  those  judgments,  and 
as  A  collateral  security,  ( (br  I  will  put  it  as  strongly  as  that) 
and  for  a  complete  discharge,  Matthew  Lewis  gave  dus 
bond  and  judgment  in  England^  to  pay  by  instalments;  and 
Nisbeit  covenanted,  that,  if  the  instalments  were  so  paid,  no 
execution  should  be  taken  out  eidier  in  Jamaica  or  elsew^ef( 
against  Afqltftetp  Lewis^ 
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TUi  paned  in  1784  It  is  sud  to  have  beehidihout  di6  1790. 
mAontj  of  die  testator,  and  not  within  the  general  power  his 
hotfaer  had.  That  ohjection  it  is  not  competent  to  make  now ; 
fir  three  years  elapsed  between  that  and  the  date  of  the 
wiDs  and  three  payments  were  made  under  it;  and  it  is  im- 
ponibie^  that  at  the  tune  of  making  the  will  the  testator  did 
BOt  know  the  situation  of  that  debt  in  England.  As  to 
Mmiihem  Lewis,  I  take  it  for  granted,  there  was  no  debt 
BBder  the  judgment,  no  breach  of  the  condition  by  him.  It 
ii  said  so;  and  I  will  not  suppose  die  contrary.  Then  at 
Ae  lime  of  making  the  will  it  must  be  supposed,  the  testator 
coiilem|J»tea  all  his  affairs ;  and  has  a  definite  meaning  as  to 
the  words  he  uses.  VHiat  can  he  be  supposed  to  mean  by  the 
of  his  exeeutors  to  sell  and  dispose  of  his  estate, 
Ihat  the  money  to  arise  by  such  sale,  togedier  with  all 
lonies  belongmg  to  his  estate,  or  that  should  or  might 
thereto^  should  be  remitted  to  Great  Britain^  &c.  ? 
Did  he  mdnds  this  debtt  If  he  was  perfectly  cognizant  of 
Ais  tnBHaetiMiy  did  he  look  to  the  payment  in  Jamaica  by 

Lewie  f  He  knew,  *it  was  a  debt,  payable  by  a  [  ^  158  ] 
who  had  remored  from  Jamaica;  living  in  this 
S  who  had  given  security  for  payment  in  this  country 
by  his  attorney,  which  is  the  same  as  by  himself, 
at  that  tfane  it  must  be  supposed  he  looked  for 
in  England;  and  therefore  this  could  not  be  part  of 
dial  property,  to  be  collected  aiid  remitted  to  England;  and 
ef  wfaidi  die  executors  and  other  legatees  were  to  have  the 
benefit.  My  iqclinadon  is  in  favor  of  t}ke  legatees.  But  I 
do  not  see  sufficient  to  prove,  that  this  formed  part  of  that 
specific  l^acy.  It  might  be  put  another  way.  If  this  debt 
paid  under  the  last  engfigement,  they  could  not  have  re- 
it  under  an  administratjpn  in  Jamaica^  nor  have  givep 
die  debtor  a  discharge.  If  he  had  complied  with  the  obli- 
gadon,  they  must  have  had  an  ^dipinistration  here.  Thep 
it  would  be  a  strong  thing  to  say,  \t  passed  to  them,  when 
diey  could,  not  by  their  administration  m  Jamaica  have  col- 
(ected  it.    I  must  therefore  over-rule  the  exception. 

The  next  question  is,  whether,  if  this  is  the  construction, 
to 'give  every  thing  in  Jamaica  under  this  disposition,  and 
potUiig  more,  and  this  debt  does  not  fall  within  that,  upon 

what 
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vrhat  part  the  debts  are  to  &11,  Whom  I  decide  this  to  be 
specific,  the  question  b  decided.  The  testator  had  left  ererf- 
thing  but  this  specific  l^acy  undisposed  of.  The  execut<»Yi 
cannot  claim  the  residue ;  having  equal  legacies  besides  this 
specific  legacy ;  otherwise  a  doubt  might  have  arisen,  whether 
this  specific  legacy  would  have  been  sufficient  (  12).  But  the 
other  legacies,  though  only  for  rings,  will  do.  They  moat 
be  trustees  of  the  residue ;  and  they  must  pay  the  debts  out 
of  that,  before  even  a  pecuniary  legatee,  much  less  a  specifio 
legatee,  can  be  affected. 

Over*rule  the  exception.  Declare,  that  the  debts  are  first 
to  be  paid  out  of  such  part  of  the  testator's  personal  estate 
as  is  not  specifically  bequeathed ;  and  that  the  devise  mad 
bequest  of  the  property  in  Jamaica  is  to  be  considered  aper 
cific(13).  The  costs  must  come  out  of  the  residue  um 
disposed  of. 


(12)  See  Mr.  Cot'b  note  to  Far- 
rington  v.  Enightfy,  1  P.  WiU. 
MO.  2  Fonb.  Tr.  Eq.  \21.  Ben- 
net  V.  Batckelor,  3  Bro.  C.  C.  *28. 
Ante,  Vol.  I,  (3d.  Nourse  v. 
Finch,  omslfg  v.  FtiieA,  4  Bro. 
C.  C.  239.  Ante,  Vol.  I,  344. 
II,  78.  Cle^nell  v.  Lewthwaiie, 
Thornton    v.    Tracy,    White    v. 


Evan$,  Holfard  v.  IVood^  A 
Maxar  v.  Pghu$,  Dieke  ▼• 
bert,  ante,  II,  460,  644.  IV, 
76,  644,  726,  i^d  the  ]iolt> 
I,  362.  . 

(13)  For  specific  dispositioBi, 
see  Coleman  v.  Coleman,  ante, 
Vol.  ir,  639,  and  the  note,  641, 


[159] 
Rolls. 
1799. 
Nov.llth,l2th.  MAC  LEROTH  v.  BACON. 

Dec.  24th. 
Power  at-         HTHOMAS  LLOYD  by  his  will,  dated  the  21st  of  JWjr, 

tempted  to  bo  1794,    gave    to    Elizabeth    Lacey  Rolfe,    the    eldest 

executed  by  daughter  of  William  Rolfe,  1000/.  for  her  own  use.  He  also 
invalid  instru-  g^ye  to  and  for  the  benefit  of  Martha^  the  youngest  daughter 
ments  held  not  ^f  wilUam  Rolfe,  the  wife  oi  Hugh  Mac  Leroth,  a  Lieutenant 

^,  \      of  Foot,  the  like  sum  of  1000/. ;  which  he  directed   should 

the    general 

words  of  a  will  ^  P^^  by  his  executors  and  trustees  to  the  said  William 
eontaining  no  RolfCi  if  living,  for  the  use  and  benefit  of  the  said  Martha 
reference  to  it.  Mae 

Power  to  appoint  for  the  benefit  of  a  married  woman  and  her  family 
would  not  include  the  husband  in  general:  bat  upon  the  whole  will  an  ap« 
pointment  in  his  favor  was  established. 
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Uk  Leroih,  and  to  be  by  the  8u4  Williatii  Rolfe  eithev 
ifttled  or  limited  for  her  separate  use,  independent  of  her 
hwhand,  and  as  a  provision  for  her  and  for  the  benefit  of 
ker  diildren,  if  the  said  WiUiam  Rolfe  shall  so  think  fit  and 
dfaect:  Cft  else,  the  whole  or  any  part  of  it  to  be  paid  and 
applied  for  the  benefit  of  his  said  daughter  and  her  family 
cither  immediately  or  at  any  future  period  or  periods  of  time, 
as  die  said  William  Rolfe  shall  think  will,  all  circumstances 
eooiidered,  be  most  useful  and  beneficial  to  her  and  her 
fanly;  and  as  he  shall  direct  and  appoint;  and  he  accord- 
ii^  willed,  that  th^  said  Mr.  Ro^^e  shall  be  at  full  Uberty 
la  direct  the  manner,  in  which  the  said  sum  of  1000/.  shall 
be  Implied  for  the  benefit  of  his  said  daughter  Afor^Aa  and 
ker  fiumly ;  and  that  the  same  shall  be  paid  and  applied  a&- 
CMdiE^ly.  But  if  the  said  Mr.  Ro^fc  shall  die  without  making 
nch  direction,   then  the  testator  willed,  that  the  said  sum 
rf  100Q2i  shall  be  pidd  and  .applied  in  such  manner  as  the 
aid  Martha  Mae  Leroih  shall  by  any  writing  under  her  hand 
pecuted   before  two  credible  witnesses  notwithstanding  her 
coferture  and  without  her  husband*s  joining  therein  direct  or 
sfpoint  to  be  appUed  for  the  benefit  of  her  and  her  family ; 
aad  he  willed,  that  the  receipt  of  the  said  William  Rolfe,  if 
Bring,  or  of  the  person,  to  whom  he  shall  by  writing  in  his 
fife-lime  direct  the  same  to  be  paid,  expressing  the  same  to 
be  reoeiwed  by  him  or  them  for    the  benefit  of  his   said 
dmghter  Martha  Mac  Leroih,  shall  be  a  full  discharge  to 
ik  trustees  and  executors  for  .the  said  sum  of  1000/.  without 
their  being  bound  to  see  to  the  application  thereof  in  any 
Bumer.    The  will  then  proceeded  thus; 

^  And  to  that  end,  and  in  order  that  die  said  Mr.  Roffe, 
'  (who  best  knows,  what  will  be  most  beneficial  for  his  said 
"daiighter*8  ^interest)  may  give  directions,  to  whom  he 
"vithea  the  said  1000/.  to  be  paid  for  her  benefit,  and  in 
"die manner,  in  which  he  wishes  the  same  to  be  applied,  I 
^bife  wrote  to  him,  acquainting  him  of  thb  my  intended 
*kgacy;  and  have  requested  him  to  leave  directions  in 
"  writing,  to  whom  he  wishes  the .  same  to  be  paid,  and  how 
**  he  wishes  the  same  to  be  applied;  so  that  my  trustees  and 
**  executors  may  at  every  event  pay  and  be  discharged  of  the 
''laid  legacy;  and  may  on  no  account  be  involved  in  the 

**  trusts 


17W. 


M'Lbroth 
Bacon* 


I  •160  1 


100 


CASES  IN  CHANCERY. 


17D9, 

M'Lbroth 

Bacoh. 


tl61] 


"  trusts  thereof,  or  be  any  ways  answerable  for  the  applicalkm 
*^  or  misapplication  or  non-application  thereof.** 
The  testator  died  soon  after  the  execution  of  his  'will. 
The   executors   paid  the  legacy  of  1000/.  bequeathed  in 
&vor   of  Mrs.  'Mac  Leroth,   to  William  Ro^e;   who  after> 
wards  by  his  will,  made  in  1797,  rcToking  all  other  wills,  gave 
to  his  daughter  EUzabeih  Leuiey  Rolfe  40L :  to  his  daughter 
Martha,  the  wife  of  Hugh  Mae  Leroth^  a  Captain  in  the  63d 
Regiment  of  Foot,  the  like  sum  of  40/.  for  her  own  separate 
use ;    and  her  receipt    alone  to  be  a  sufficient  discharge. 
Then,    after   giving  some  legacies,   d^ising  some  freehold 
estates  in  trust  to  be  sold,  and  makuig  certain  specific  disposH 
tions  in  favor  of  his  daughter  Elizabeth  Lacey  Roffe,  he  gave 
to    his  trustees  and  executors,   their  executors,   &c  all  Ins 
goods,  chattels,  money,  securities  for  money,  credits,  and  aD. 
other  his  personal  estate  and  effects  whatsoever  and  where* 
soever,  upon  trust  to  convert  the  same  into  money;  and  td 
pay  his  debts,   ftmeral  and  testamentary  expences,   and  le- 
gacies; and  he  directed  the  residue,  together  vrith  the  pr<h 
duce  of  the  estates  directed  to  be  sold,  to  be  divided  into  two 
equal  shares ;  and  he  gave  one  moiety  thereof  in  trust  Sat 
EUxabeth  Laeey  Rolfe,  her  executors,  &c. ;  and  he  gave  the 
other  moiety  of  the  said  trust  monies  and  premises  in  trust 
during  the  joint  lives  of  Hugh  Mac  Leroth  and  Martha,  his 
wifb,  to  pay  an  annuity  of  60/.  to  the  separate  use  of  the 
latter,  with  the  usual  directions  for  that  purpose;  and  after 
the  death  of  Hugh  Mac  Leroth  in  her  life  to  pay  an  an- 
nuity of  100/.  for  her  life,  to  her  separate  use  in  the  same 
manner,  in  lieu  of  the  annuity  of  60/. ;  and,  subject  to  die 
said  annuities,  as  to  the  capital  in  trust  for  all  her  children 
bom  or  to  be  bom  equally ;  and  in  case  no  child  shall  live  to 
attain  a  vested  interest,  in  trust  for  EUzabpth  Laeey  Jtoffk^ 
her  executors,  &c.  ' 

The  testator  jRo^e  died  upon  the  17th  of  June,  1798.  He 
had  made  a  will  previous  to  1790 ;  and  by  a  codicil,  executed 
in  December  in  that  year,  he  made  an  appointment,  with  re- 
ference to  a  former  will  of  Lloyd  giving  a  similar  legacy  in 
favour  of  Martha  Mac  Leroth  and  her  family,  subject  to  the 
appointment  of  Rolfe,  in  the  same  manner  as  in  the  wil)  of 
1794 ;  of  which  legacy  he  had  received  intimation  from  Lloyd. 
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lb  made  another  inH  in  1791 ;  and  by  anotW  codicil,  dated 
the  8th  of  Amgusi,  1795,  (beTote  he  received  the  trust  money 
imder  Lloj^s  will),  and  described  as  a  codicil  to  his  will,  recit- 
mg  Lloyd'%  bequest  of  the  legacy  of  1000/.  in  trust  for  Martha 
MaeLeroik  and  his  letter  to  him  (Roife)  upon  that  subject, 
and  abo  reciting  a  bond  debt  of  his  son-in-law  Hugh  Mac 
Lendk  Id  him  of  800^,  and  his  own  will,  as  far  as  it  provided, 
diit  his  daughter  shall  not  have  the  provision  thereby  made 
ibr  her  until  her  husband's  debt  is  paid ;  and  stating,  that  the 
diflchafge  of  that  debt  would  be  beneficial  to  his  daughter 
sod  her  fiumily,  as  then  his  own  wiU  would  immediately  operate 
&r  his  daughter's  benefit,  he  directed  the  executors  of  Lloyd 
to  pvf  the  legacy  of  lOOOA  to  his  own  executors,    for  the 
pnrpoee  of  retaining  the  debt  of  800/.  and  the  interest ;  and 
die  lesidae  he  appointed  for  the  benefit  of  his  daughter  and 
kreliildren» 
That  codicil  contained  no  othef  dispositiotai    The  Ecclefis- 
Conrt  refused  to  grant  probate  of  it  or  of  any  other 
except  the  wOl  of  1797.    That  of  1791  was  actually 
cnedfed.    The  legacy  of  1000/.  was  paid  to  Rolfe  before 
1797 ;  and  was  by  him  laid  out  in  stock ;  which  stood  in  his 
nme  at  his  death. 

MmAa  Mae  Leroih  by  deed  poll,  dated  the  15th  oi  Decern- 
fcr,  1796,  and  attested  by  two  witnesses,  reciting  the  will  of 
IJogd,  and  her  power  under  it,  in  pursuance  and  performance 
and  by  virtue  of  the  power  and  authority  so  given,  granted, 
appointed,  and  directed,  the  said  sum  of  1000/.  and  all  and 
ctery  part  thereof,  and  all  interest  and  dividends  thereof,  to 
be  paid,  applied,  and  disposed  of,   in  manner  and  for  the 
purpoaes,   and  to  the.  uses  and  intents  following:    that  is 
to  say;  she  appointed  the  sum  of  800/.,  parcel  of  the  said 
nim  of  1000/.  to  be  paid  to  Hugh  Mac  Leroth^  or  to  such 
person  or  persons,  and  in  such  manner,  and  for  such  pur- 
poses, as  he  shall  think  fit,   and  as  he  shall  direct  or  or- 
der; and  as  to  the  sum  of  200/.,  residue  thereof,  she  di- 
rected die  same  to  be  ^laid  out  in  Government  securities 
m  the    names   of  the  said  trustees  of  WiUiam  Ro^e,    in 
tnist  to  pay  the  interest  and  dividends  thereof  to  her  for 
ber  natural  life ;  and  after  her  decease  to  permit  Hugh  Mac 
Ltndk  to  receive  the  same,  if  he  should  survive  her,  for  his 

life; 


M'LfiROTH 
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;  and  after  the  death  of  the  suirivor  to  dkide  the  capita 
among  all  and  erery  their  child  and  children^  in  such  mannei 
tu  they  or  the  survivor  should  by  deed  with  two  witneiyes  di 
by  wiU  to  be  attested  in  like  manner,  appoint;  in  default  <x 
eppomtment,  equally;  if  but  one,  to  that  one,  his  or  hei 
eocecutors,  administrators,  or  assigns ;  and  in  ease  the  aai^ 
Hugh  MacLeroih  shall  not  accept  of,  or  shall  not  dispose  of 
or  apply,  the  said  sum  of  800/.  hereby  given  him,  or  shall  1m 
iield  or  adjudged  incapable  of  taking  the  same,  then  and  b 
either  of  those  catses  she  appointed  the  said  sum  of  800t* 
or  so  much  thereof  as  Hugh  Mac  Leroth  shaU  not  receivi 
or  apply,  to  be  laid  out  in  the  public  funda  upon  the  tnuli 
declared  concerning  the  SOOL 

The  bin  was  filed  by  Mac  Leroth  and  his  wife  againi 
EUaabeih  Lacey  Rolfe^  the  executors  and  trustees  of  WiUkm 
Rplfe^  and  the  three  infant  children  of  the  Plaintiffs ;  prayaq 
that  the  Plaintiff  ilfar^Aa  Mac  Leroth  may  be  decreed  entidd 
to  appoint  the  said  sum  of  1000/*  for  the  benefit  of  herself  aad 
femilyin  manner  aforesaid;  that  the  said  deed  and  appoial' 
medt  executed  by  her  may  be  declared  valid,  and  carried  into 
effect;  that  the  sum  of  1000/.  maybe  raised  and  paid  by Ae 
executors  of  William  Roffe,  and  applied  according  to  tfe 
said  appointment,  or  otherwise  for  the  benefit  of  the  Pbumtifi 
Martha  Mac  Leroth  and  her  family  pursuant  to  the  will  (A 
Ldoyd ;  and  that  the  will  of  Lloyd  may  be  established,  &c. 


Mr.  Oraham  and  Mr.  TVotrer,  for  the  Plaintiffs,  contend^, 
that  Rolfe  having  made  no  appointment,  the  Plaintiff  was 
entitled  to  appoint  this  fund ;  and  the  appointment  she  bad 
executed  was  valid  within  the  power ;  and  that  this  was  not 
within  the  cases  of  election,  much  less  within  those  of  satis- 
&ction. 


Mr.  Piggott  and  Mr.  Spranger^  for  the  Defendant  Elixabeili 
Lacey  Rolfe,  insisted,  that  though  the  Spiritual  Court  htti 
refused  to  grant  probate  of  Rolfe's  codicil,  notwithstanding  ii 
related  only  to  the  trust  property,  not  his  own,  yet  its  beii^ 
called  a  codicil  would  not  prevent  its  operating  as  an  appoint 
ment,  being  a  good  execution  within  the  power. 
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mdly^  diey  contended^  that  BxAfe  suppooiig,  lie  W  tTM. 

a  good  qppointmenty  and  having  treated  the  traat  fiind  ay|«|^^Tl-^ 

II  put  of  his  own  personal  estate,  atid  made  his  wiR  upoh  ^^ 

diat  soppositiony  with  a  view  of  putting  his  daughters  upon  Bacon. 
die  same  footing,  it  was  a  case  of  election  (14). 

Bfr.  Biehards  and  Mr.  ShwU  for  the  infant  Children  of 
the  Plaintiffs. 
If  Koife  has  made  no  appointment,  the  power  attaches  in 
die  Plaintiff:  hut  he  executed  a  clear  appointment  in  1790. 
As  to  that  made  hy  the  codicil  of  1795,  it  is  very  clear,  that 
rader  this  power  to  appoint  for  the  benefit  of  her  and  her 
fiuiiOy  he  could  not  appoint  in  his  own  favor.  In  a  late  case 
fepon  a  similar  trust,  the  trustee  taking  the  fund  liimself  in 
cmnderation  of  letting  the  man  in  to  a  share  in  his  trade  in 
tone  fish-shamhles,  your  Honor  held,  that  he  could  not  do 
•»;  though  it  might  be  in  some  respects  for  the  benefit  of  his 
ftmily. 

Then  does  the  wiQ  of  1797  really  appoint  this  ftind,  or  nof? 

Upon  that  it  must  be  either  a  case  of  election  or  of  satisfae- 

film.    As  to  the  former  Hojfe  was  then  in  possession  of  the 

NOOil,  subject  to  the  trust.    There  is  nothing  upon  the  face 

oT  the  win  shewing^  he  ever  had  it  in  contemplation  to  proposfe 

lease  of  election.    In  that  it  must  be  shewn,  that  the  testator 

ghres  diat,  which  does  not  belong  to  him,  as  if  it  was  his  own. 

There  is  notibing  of  that  sort  in  this  case.    As  a  satisfaction, 

k  most  be  equivalent,  co-extensive  and  commensurate,  with 

fe  debt  (15).    The  disposition  by  his  will  is  inconsistent  with 

die  win  of  JAoyd  in  many  respects;  particularly  in  the  g^ 

wer  in  defiiult  of  children.    It  is  impossible  therefore,  that 

it  can  be  a  satisfaction. 

Then  as  to  the  appointment  executed  by  the  Plaintiff,  the 
dor  intention  was,  that  this  fund  should  be  applied  for  the 
benefit  of  Mrs.  ilfoc  Leroth  and  her  children.  The  first  part 
tfdie  win  shews,  the  testator  intended  it  for  their  benefit 

in 

(14)  See  the  authorities  upon  (15)  For  the  rules  upon  satis- 

the  doctrine  of  election  referred  faction  see  Hinchcliffe  v.  Hinch- 

to,  tote,  Vol.  IV,  627,  in  the  eliffe  and  ToUon  v.  CoUius,  ante, 

note  to  Ward  v.  Bough,  and  the  Vol.  Ill,  516 ;  IV,  483 ;  and  the 

Dotei,  1,523,  7.  notes,  I,  112,  259. 
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in  some  shape  or  other.  They  are  first  pointed  out;  and 
the  woM  *'  children**  having  occurred  in  the  beginning  of  the 
.willj  it  is  impossible^  that  any  other  construction  can  be  given 
to  the  word  ^* family!*  That  is  also  the  common  acceptation 
of  the  word.  The  husband  is  never  treated  as  part  of  his 
wife's  family ;  though  she  is  considered  part  of  his.  But  we 
are  relieved  from  that  difficulty  by  the  previous  use  of  the 
Word  ''  children ;  **  and  from  the  first  part  of  the  will  it  is 
clear,  the  testator  did  not  intend,  the  husband  should  have 
any  benefit  from  this  fund.  She  is  bound  also  to  appoint  the 
whole;  and  cannot  make  a  partial  appointment. 


Mr.  Grahiimf  in  Reply. 

tThe  case  of  election  or  satisfaction  cannot  arise  undet  ihif 
win*  There  is  clearly  no  reference  to  the  power;  and  thai 
according  to  Andrews  v.  Emmot  ( 16)  the  testator  shall  not  be 
considered  as  executing  a  power,  where  his  own  property 
satisfies  the  words  of  the  wiD.  In  Standeny.  StQnden{yi) 
the  Lord  Chancellor  considering  that  rule  with  great  attention 
approved  it :  and  laid  hold  of  the  circumstance,  that  the  testa- 
trix disposed  of  real  estate ;  having  no  other  than  the  sulgM 
of  the  power;  and  therefore  must  have  referred  to  the  powet; 
and  in  a  subsequent  case  (18)  your  Honor  approved  tlMt 
decitton. 

As  to  the  appointment  executed  by  the.  Plaintiff,  the  woid 
** family**  has  various  significations.  The  distinction  al^ 
tempted,  that  the  husband  is  not  part  of  the  wife*a  family, 
though  the  converse  holds,  can  never  be  maintuned.  He  m 
the  very  essence  and  comer-stone  c^  the  £uni1y*  The  word 
*'  or**  in  this  wiH  marks  the  alternative.  As  it  was  competent 
to  Rolfe  to  consider,  that  it  was  for  the  benefit  of  tiie  fiunily 
to  prevent  Mac  Leroth  from  going  to  gaol  for  this  debt,  hia 
daughter  had  the  same  latitude. 


Master  of  the  Rolls. 
I  have  no  doubt,  except  as  to  the  last  point ;  whether  the 
appointment  executed  by  the  Plaintiff  Martha  Mac  Leroth  ia 

within 


(16)  2  Bro.  a  a  207. 

(17)  Ante,  Vol.  II,  589.  That 
decree  witf  affirmed  on  appeal 


to  the  House  of  Lords.    See  the 
note,  504. 

(18)  Langham  v.  Netmy,  ante. 
Vol.  HI,  467. 
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mibk  Ae  scope  and  intention  of  the  power;  whether  by  the 
word  ** family*' (19)  the  testator  meant  to  include  the  hus- 
Ind  in  some  circumstances,  in  others  to  exclude  him;  and 
iriietlier  it  was  competent  to  her  to  include  him,  or  not; 
Wftai  which  I  wiU  ^  consider:  but  as  to  the  other  points,  I  will 
kj  tfaem  out  of  the  case  now. 

First,  as  to  all,  that  passed  previously  to  the  last  will  of 
LhytL  As  to  the  appointment  in  1790,  which  is  now  on  the 
part  of  the  children  contended  to  be  a  valid  appointment,  I 
doabt,  whether,  it  was  possible,  that  he  should  exercise  a 
power  to  attach  upon  any  other  will.  But  I  lay  that  out  of  the 
;  for  I  am  of  opinion,  that  it  is  revoked.  Nothing  is  so 
as  that  this  is  all  testamentary;  the  paper  of  1790,  as 
vdl  as  that  of  1795.  This  power  is  created  by  the  will  made 
m  1794f;  and  upon  that  it  must  rest.  It  is  contended,  that  all 
disse  provisions  in  that  will  put  it  in  her  power  to  give  it  to 
£oit  it  cannot  be  contended,  that  she  might  give  it  to 
hnsband,  and  not  to  herself.  Upon  that  will  Rolfe  acted ; 
latiqg  plainly  an  intimation  given  to  him  of  the  will  Lloyd 
aetaally  made;  and  he  proceeded  to  act  upon  it;  which  has 
MaDy  done  away  every  thing,  that  could  be  inferred  from  the 
appoint  ment  of  1790,  referring  to  the  will  then  made  and  any 
adier  wilL  Then  coming  to  execute  the  power  he  really  had, 
lie  acts  upon  it,  reciting  it  accurately,  by  the  codicil  of  1795 
la  a  win  executed  in  1791,  which  will  is  not  produced,  and  the 
contents  of  which  we  are  at  a  loss  to  know,  he  directs  part  of 
lUa  legacy  to  be  applied  in  satisfaction  of  his  own  debt,  having 
fff-f^f^  the  condition,  that  she  shall  conform  to  his  will.  No 
doubt,  it  was  perfectly  competent  to  him  to  impose  that  con- 
ditioii ;  whether  the  appointment  in  favor  of  the  husband  was 
good,  or  not ;  and  they  must  comply  with  the  condition,  or 
forfeit  their  interests  under  the  will.  Then  after  having  made 
lliat  codicil,  he  receives  from  the  executors  of  Lloyd  that 
money ;  which  by  that  codicil  he  had  directed  to  be  paid  to 
Us  own  executors.  That  payment  made  it  absolutely  neces- 
sary, that  he  should  again  declare  his  will  as  to  this  sum  of 
tnutmoney.    But  having  received  the  money  he  makes  this 

.f  will ; 

(10)  Ante,  Watt  r.  Watt.  YoL  604.  Cruwy$  v.  Colman,  IX, 
III,  244,  and  the  'hote,  247.  31Q.  Wrigkt  v.  Aikyn$,  XVII, 
Post,  Bamet  v.  Po/cA, Vol. VIII,    255 ;  X IX,  299. 

Vol.  V.  M 
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W0I;  which  does  dispose  of  his  own  estate;  and  nu^es.  iht 
provision  he  thought  fit  for  his  two  children ;  but  takes  no 
notice  of  the  power ;  nor  refers  in  any  degree  to  this  sum  «f 
1000/.    Then  can  I  refer  his  last  will  to  any  supposed  ftondft- 
tion  referred  to  in  a  former  will^  which  he  had  either  destrayel 
or  cancelled,  in  a  case,  where  he  begins  by  expressly  revokng 
all  other  wills  ?    Then  the  question  is  only,  whether  thia  last 
will  is  an  execution  of  the  power.    It  has  no  reference  to  tKe 
power ;  and  from  the  nature  ^  of  it  can  only  be  conddeve^ 
not  as  executing  the  power,  but  as  a  disposal  of  his  own  fiir* 
tune.    He  must  therefore  be  considered  as  having  in  his  haadt 
that  sum  of  1000/.,  applicable  to  LloycTs  will ;  and  as  havaof 
died  without  executing  the  power  in  such  a  manner,  that  Ik 
Court  can  say,  how  he  has  done  it. 

The  only  remaining  question  is,  whether  Mrs.  Mac  LenA 
has  well  disposed  of  it  in  the  alternative,  that  her  father  km 
not.  My  inclination  is  in  favor  of  what  she  has  done.  lii 
not  like  to  criticise  upon  the  word  **  family  J*  In  some  eiwBm^ 
stances  her  husband  may  be  considered  as  part  of  her  fiunflhfc 
but  it  is  extraordinary,  if  the  testator  meant,  that  she  sIkkH 
make  a  present  of  it  to  her  husband.  He  has  not  said,  sht 
may  dispose  of  it  in  such  manner  as  may  be  of  benefit  to  fco^ 
her  husband,  and  famQy.  I  must  consider  a  little  move  ef 
that  point;  being  clear  upon  the  others;  that  Rotfe  has  madi 
no  appointment ;  and  I  am  very  sorry,  that  it  must  be  co» 
sidered,  that  Mac  LeroiK^  bond  is  an  existing  debt  to  ki 
enforced  against  him.  Whether  he  will  be  enabled  to  dedodt 
that  under  this  appointment  of  his  wife,  I  shall  take  moft  ^ 
time  to  consider. 


Dec.  24M. 


Master  of  the  Rolls. 
I  have  had  some  doubt  upon  this  point;  and  I  am  ool^ 
anxious,  that  the  decree  shall  not  be  supposed  to  be  a  deto* 
mination,  that,  wherever  a  legacy  is  given  to  trustees,  in  trml^ 
for  instance,  for  B,f6me  covert  and  her  family,  it  is  to.  be  ^ 
understood,  that  the  trustees  would  be  authorised  to  advaiMt  ^ 
to  the  husband  any  gross  part  of  that  capital ;  for  the  con-  ^ 
struction  of  such  a  legacy,  unaccompanied  by  any  other  d^  ; 
cumstances,  would  be,  that  it  should  be  applied  for  her  anl 

hff 
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kr^UUfeni  and  I  dene  to  have  it  understood,  that  I  by  no 
aent  pve  il  as  my  opinion,  that  the  application  of  that  money 
fir.Ae  use  of  the  husband  would  be  within  the  trust.  But 
Ae  question  in  this  cause  depends  entirely  upon  the  meaning 
sf  the  whole  will  as  to  the  word  ** family ^^  as  there  used ;  and 
ipon  the  whole  will  I  am  satisfied,  I  am  fulfilling  the  intention 
of  Ae  testator  by  the  declaration  I  shall  make.  There  is  a 
dear  intention,  either  that  this  legacy  shall  be  settled  upon 
her  and  her  children,  to  be  limited  to  her  separate  use,  and  as 
a  prorision  for  her  and  her  children,  and  if  that  part  of  the 
win  had  taken  place,  no  doubt,  the  husband  could  have  taken 
BO  share,  or  in  the  alternative ;  for  if  that  provision  *  does 
Kt  please  Rotfe^  the  testator  gives  him  leave  to  substitute 
anodier  "  the  whole  or  any  part  of  it  to  be  paid  and  applied 
*  far  the  benefit  of  his  said  daughter  and  her  family : "  even 
Acre  it  might  be  said  to  mean  the  same  as  ''  children**  before 
■esnt:  but  he  adds,  '^  either  immediately  or  at  any  future 
"period  or  periods  of  time,  as  the  said  William  Roffb  shall 
"  ddnk  wiD,  all  circumstances  considered,  be  most  usefiil  and 
**  bfttrfirial  to  her  and  her  family,**  &c. 

Upon  this  it  is  clear,  he  meant,  either,  that  Rolfe  might 
mtdt  it  upon  her  and  her  children  after  her,  and  if  she  had 
say  then,  they  were  very  young,  so  that  nothing  could  be  then 
sppBed  for  their  benefit,  or  that  he  was  to  have  the  power  to 
sdfanoe  any  part  or  the  whole,  either  immediately,  or  in  any 
wwf  he  ahcmld  think  under  all  the  circumstances  most  bene- 
ficial for  her  and  her  family.  He  might,  I  think,  have  ad- 
vmoed  part  to  set  up  the  husband  in  trade.  The  testator,  I 
dikik,  meant,  he  iA6uld  have  that  power;  and  the  word 
^  family  as  here  used,  was  meant  in  a  more  extensive  sense 
than  children ;  for  he  had  first  provided  for  giving  it  to  her 
and  her  children;  and  then  the  subsequent  direction  is  to 
apfly  it,  not  for  her  and  her  children,  but  for  her  and  her 
fiuaily:  and  then  if  he  does  not  think  fit  to  make  such  dl- 
nelion,  it  is  to  be  applied  in  such  manner  as  Mrs.  Mac  her 
nA  shall  by  any  writing,  &c*  appoint  for  the  benefit  of  her 
and  her  fiunily.  Though  an  appointment  was  intended,  none 
was  r^^olarly  made.  Then  it  was  for  her  to  direct  any  part  to 
be  applied  as  she  thought  fit,  not  for  the  benefit  of  herself  and 

children,  but  herself  and  her  family.    The  construction  her 
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father  put  upon  It  is  the  true  constructioiiy  as  the  testator  motf 
have  intended.  Therefore  desiring  to  be  understood,  that  tte 
word  ^'famili/*  would  not  include  the  husband,  except  fron 
the  context  it  must  do  so,  I  thinkj  Uiider  these  words  it  doev 
include  any  means  the  father  should  think  fit  to  advance  tbcr 
husband  in  the  world ;  and  if  he  did  not,  it  gave  her  power  t6 
apply  it  for  any  part  of  her  family.  The  letter  from  the  tes- 
tator to  Rolfe  telling,  what  he  intended  to  do,  and  desiring 
him  to  leave  directions,  how  he  wishes  the  legacy  to  be  applied, 
shews,  the  power  is  very  larger  The  appointment  made  by 
Rolfe,  prior  to  the  death  of  Lloyd^  I  have  determined  to  be 
totally  void  to  any  purpose  with  reference  to  the  will,  that 
afterwards  took  place ;  and  the  attempt  by  the  codicil  of  1799 
^  to  dispose  of  part  was  put  an  end  to  entirely  by  the  act  of 
receiving  from  the  executors  of  Lloyd  the  money,  and  having 
j)ower  to  dispose  of  it,  as  he  thought  fit.  But  It  did  not  reil 
there ;  for  after  that,  I  fear,  not  very  accurately  reverting  19 
what  he  had  done/  he  made  another  will  revoking  all  formal 
vnlls ;  and  the  Spiritual  Court  have  held  that  codicil  revoked 
also ;  and  therefore  have  not  granted  probate  of  it ;  and  eon^ 
sequently  I  cannot  read  it.  Then  Us  there  is  an  end  of  tfaaft 
codicili  and  it  must  be  laid  out  of  th6  ease^  Rolfe  died  inles*' 
tate  as  to  this  1000/;,  with  that  fund  in  his  hands;  and  nol 
having  made  any  due  appUcation  of  it,  I  am  of  opinion,  hi 
had  at  his  death  that  sum  in  his  hands  snbject  to  the  tnMl| 
and  his  executors  are  bound  to  apply  it  a6cordifig  to  the  tnisli 
of  Lloyd* ^  will,  and  as  i£  Rolfe  had  never  acted  under  it.  ll 
that  event,  being  clearly  of  opinion,  Roffe  had  it  in  his  poncr 
to  buy  a  commission  for  the  husband,  to  set  him  up  in  trad^ 
'Or  to  do  any  act  for  the  benefit  of  him,  and  her,  and  Adt 
children,  and  not  having  done  so,  the  question  is,  what  wai 
her  power.  The  will  in  creating  her  power  does  not  go  bad 
to  direct  'an  application  to  her  separate  use  and  for  the  benefit 
of  her  and  her  children :  but  it  is  to  be  for  the  benefit  of  hut 
and  her  family,  either  then,  or  at  any  future  period.  She 
might  have  bought  a  house  to  have  set  her  husband  up  in 
trade,  or  have  applied  it  in  any  way  to  conduce  to  the  benefit, 
not  only  of  herself  and  her  children,  but,  as  Rolfe  might  have 
done,  for  any  part  of  her  family.  She  has  appointed  800&  foi 
the  benefit  of  her  husband.  If  she  might  set  him  up  in  tradi% 
'she  might  give  it  to  him  to  apply  it 


i 

E 

I 

I 
I 
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Therefore,  not  without  «ome  doubt,  but,  I  think,  ujpon  the         1790. 
tnie  construction  of  this  will,  not  wishing  to  have  it  under-     M^ttJlT^TH 
Mood,  that  in  any  other  case  differently  circumstanced  the  i,. 

void  ••/ojwi/y*'  shall  be  held  to  mean  the  husband,  I  am  of       Bacon. 
«pnion>  the  Plaintiff*  MarMa  Mctc  Leroih  had  full  power  to 
sfpoint  this  fund  for  the  benefit  of  her  husband ;    and  the 
appointment  she  has  executed  must  be  declared  vaUd, 


SAYERS,  Ex  parte. 


[  169] 

1800. 


HE  petitioner,  paymaster  of  the  forces  in  the  island  of    A.  abroad 


commissions 


T 

Dom$miea,  wrote  to  the  house  of  Cheap  and  Laughnam 

k  Lombm  to  procure  and  send  out  to  him  foreim  coin,  half  ^  *'      ,  , .      * 

*  ,  ®  to  send  bim 

jan  and  dollars ;  with  directions  to  send  him  to  the  amount  of  f^p qIj^q  ^^Iq  . 
lOOQL  at  one  time,  BOOOL  at  another,  and  the  same  sum  by  ^|th  particular 
^loy  succeeding  opportunity  by  the  packet  or  otherwise.    He  directions  as 
wtm  afterwards  inclosed  them  two  bills  upon  the  Paymaster  to  the  manner 
Geoeral  for  10,000^1   and  6000/.  for  which  he  desbed  them  ^^^  ,^>°f  >  o^ 
tagite  him  credit;  and  he  drew  upon  them  for  above  2000/.      »end»ngit;  and 
.*CIIm9»  comI /^a^Aaoin  having  discounted  the  bills,  received     u*  u   d    Y- 
fisBi  the  petitioner,  and. the  coin  required  not  being  to  be  counts*    and 
pncmied  in  England^  remitted  5600/.   to  Peter  and  Co.   at  the  coin  re- 
Lubomf  with  directions  to  purchase  joes,  and  if  they  could  quired  not  be- 
ast procure  tiiem,  to  return  the  mopey  in  good  bills;  and  at  ingto   be  bad 
lie  same  time  wrote  to  the  petitioner,  that  they  had  made  a  '°  England, 

wiiHanui    to2^6oii  for  the  purpose  of  procurincr  thp  coin.  **°  *    ^^  ^^ 
.,  1      iv  1     ^»  1  »        ,  ,  mittances,  not 

Abool  a  month  afterwards  Cheap  and  Laughnam  made  an-         «  .     .m^ 

remittance  to  ZtmAoh.  to  the  same  amount;  with  direc-  amount  of  ^^'s 
to  send  joes  and  dollars,  or,  if  they  were  not  to  be  pro-  bills,  to  Ltibon, 
enedy  good  bills;  but  soon  afterwards  they  co^ntermanded  for  the  purpose 
the  Older  as  to  the  dollars;  desiring  only  joes.    The  answer  o^  procuring 

from  '*•  ^^^^  direc- 
tions, if  it  can- 
not l>e  bad,  to  retam  bills.  The  coin  not  being  to  be  bad,  bills,  nearly  to 
the  mmonnt  of  the  remittance  to  Lisbon,  not  indorsed  by  the  correspondent 
there,  are  returned ;  and,  ^.  in  the  interval  becoming  bankrupt,  are  re- 
ceived by  bis  assignees.  A.  was  hejd  to  have  a  lien  upon  those  bills  upon 
the  particular  circomstancos :  the  Lord  Chancellor  expressing  mack  doubt, 
whether  the  lien  would  bold  in  the  case  of  a  remittance  to  buy  goods  ia 
the  way  of  trade. 
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1800.  firom  Lisbon  was^  that  it  was  impossible  to  procure  joes;*  as 
S^Ms  that  at  all  events  they  could  not  send  more  than  half  in  am 
Expartt*       being  obliged  by  a  regulation  of  Government  to  take  pa 

in  Grovemment  paper.  Soon  afterwards  they  sent  good  biD 
but  not  indorsed  by  them^  for  very  near  the  amount  of  ^ 
remittance.  In  the  interval  Cheap  and  Laughnam  \am 
become  bankrupts^  those  bills  got  into  the]  hands  of  tlie 
assignees. 

The  petition  claimed  these  bills  as  the  specific  property  < 
the  petitioner. 

The  Solicitor  General,  in  support  of  the  petition. 
It  is  not  necessary  to  shew^  that  the  identiccil  bank-notes  ai 
guineas,  for  which  the  bankrupts  discounted  the  bills,  we 
f  *I70  ]  remitted  to  Lisbon,  and  produced  *  the  bills  in  question.  '. 
the  foreign  coin  had  arrived  in  England  after  the  bankmpti; 
it  would  have  belonged  to  the  petitioner.  Then  are  not  tfaei 
bills  in  just  the  same  situation  ?  The  difierenc6  in  the  aniov 
of  the  return  from  Lisbon  probably  proceeded  from  tbe  a 
change. 

The  Attorney  General  and  Mr.  Mansfield,  for  the  Ac 
signces  under  the  Commission. 
If  the  bills  remitted  to  London  by  the  petitioner  had  ic 
maincd  in  the  possession  of  the  bankrupts  at  the  time  ol  At 
bankruptcy,  they  would  have  had  them  upon  a  specific  trust 
which  would  have  boimd  the  assignees.  But  that  is  not  tli 
state  of  this  case ;  for  previously  to  the  bankruptcy  they  ba 
discounted  those  bills ;  then  they  remit  5600/.  to  Lisbon  i 
bills,  which  they  purchased  in  London.  They  do  that  out'c 
the  general  cash  of  the  house.  It  may  be  what  they  reccif 
for  the  discount  of  those  bills :  but  the  moment  they  were  dii 
counted,  and  the  produce  came  to  the  hands  of  the  bankmpti 
their  situation  was,  that  they  were  debtors  to  the  petitione 
for  the  sum  received  for  them  ;  and  then  he  could  only  prov 
under  the  commission  in  respect  of  that.  Then  has  an 
thing  been  done,  constituting  that  fund  a  specific  propertj 
that  did  not  pass  by  the  assignment,  but  was  the  petiticmei' 
property  in  the  hands  of  the  bankrupts  under  a  trust?  Sof 
pose,  the  bUb  remitted  to /^6o/t  had  beeii  bad:  howwoul 

the 
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titefhawe  been  the  petitioner's  loss?  If  the  joes  had  been  1800. 
actually  purchased,  being  purchased  for  the  petitioner  those  a !!CClla 
ipecific  joes  might  have  been  his  property.  So  they  might  Eisparie^ 
hue  been,  if  the  bankrupts  had  not  a  shilling  of  the  pe- 
titioner's in'  their  hands ;  but  the  joes  not  being  purchased^ 
but  bflk  being  remitted  to  the  bankrupts  in  consequence  of  the 
icnittanoe  by  them  to  lAstHm^  what  can  give  the  petitioner  a 
grealer  lien  upon  those  bills  and  that  sum  of  5600/.,  part  of 
die  produce  of  the  bills  discounted,  than  the  rest  of  those 
biBs.  The  remittance  to  Lisbon  did  not  alter  the  property  at 
afl.  The  fund  remained  the  property  of  the  bankrupts  just 
IS  before.  Suppose  a  general  debt ;  that  upon  a  balance  of 
aeoounts  the  bankrupts  had  been  indebted  to  the  petitioner  in 
VbfiOOL ;  ^md  he  had  desired  them  to  purchase  joes ;  and  then 
doi  transaction  had  taken  place :  Could  he  claim  a  hen  upon 
dtt  ImBs  returned?  What  is  the  difference?  The  bills  re- 
for  a  particular  purpose  they  have  converted  into  a 
debt;  and  (hen  this  transaction  took  place..  The 
prindple  applies  to  cases,  *  where  specific  effects  come  to  the  [  *171  ] 
bods  of  the  assignees ;  which  must  be  subject  to  the  trusts 
upon  which  the  bankrupts  held  them :  but  a  debt  due  from  the 
binkmpts  cannot  be  considered  as  held  upon  a  trust.  They 
are  debtors ;  and  responsible  as  such,  if  they  do  not  do  what 
vis  required.  There  would  be  no  end  of  such  hens,  if  all 
iBiBS  remitted  to  traders  are  to  be  pursued  through  every 
potable  transaction*  It  would  go  to  a  great  extent  It  might 
II  wdl  be  contended  against  a  banker,  who  had  received  a 
Mn  of  money  firom  a  particular  customer  to  keep.  It  is  an 
Bofiyrtunate  case,  where  a  person  has  sold  goods  to  the  bank- 
rapt;  who  receives  money  for  them:  but  there  is  no  pretence 
ia4at  case  for  a  lien.  In  the  bankruptcy  of  Cox  and  Heisch 
t  person  had  engaged  with  them  in  an  adventure  by  a  remit- 
tace  to  Peiersburgh;  in  which  his  interest  was  one-fourth. 
Upon  a  remittance  of  bills  from  Petersburgh  on  that  account 
Qup  and  Heisch  discounted  them ;  and  knowing,  they  were  re- 
iponnble  for  one-fourth,  they  put  aside  a  sum,  rather  more  than 
that ;  meaning  to  pay  it  to  that  person :  but  upon  a  consider- 
dile  bankruptcy  in  the  mean  time  finding  they  must  fail  they 
Mspended  the  actual  payment :  but  the  sum  appropriated  was 

in  bank  notes.    Upon  petition  for  these 

notes 
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1800.  notes  and  some  others,  which  were  clearly  specific,  your  Lc 

^  ^^^^  ship  thought  the  petitioner  entitled  to  the  latter,  but  not 

Exvdrte  *^®  notes,  which  it  was  the  intention  of  the  bankrupts  tO] 
to  him  in  respect  of  his  fourth  of  the  adventure :  but  they  w 
considered  mere  debtors  to  him  for  that  sum.  So  in  this  a 
when  the  bills  were  discounted,  they  became  debtors  to 
petitioner  for  the  money  received  upon  them ;  and  nothi 
that  passed  afterwards,  can  make  any  bills,  particularly  tl 
bills,  the  specific  property  of  the  petitioner.  K  the  biDs  t 
got  had  proved  bad,  they  must  have  taken  the  consequei 
Whether  they  had  a  right  to  charge  him  with  any  loss 
interest,  &c.  in  the  course  of  exchange,  is  a  different  quest 
If  without  any  remittance  he  had  directed  them  to  make 
purchase,  and  they  had  tried,  but  could  not,  they  m 
perhaps  have  a  right  to  charge  him  with  the  expence: 
h0  would  not  be  responsible  for  the  goodness  of  the  I 
Besides,  the  remittance  by  the  petitioner  was  not  upcN 
special  trust,  but  remitted  upon  his  general  account, 
desires  them  to  give  him  credit  for  the  bills ;  and  he  di 
upon  them.  That  money  was  not  distinguished  in  their  ha 
from  any  of  their  other  money;  and  it  was  indifferent,  \ 
what  money  or  bills  the  joes  were  bought.  There  wafl 
appropriation. 

[  172  ]  Lord  Chancellor. 

It  strikes  me,  that  the  case  of  a  lien  is  very  distinguishi 
from  the  case  cited  of  the  Russian  adventure;  in  which  tl 
never  was  any  severance  from  the  general  property  of 
bankrupts. 

I  take  it  to  be  clear  upon  the  correspondence  in  this  c 
that  the  money  was  sent  for  a  particular  purpose ;  for  the  ] 
pose  of  procuring  foreign  coin.  The  first  letter  distio 
marks  the  order  to  send  5000^.  at  one  time,  5000/.  at  anot 
and  the  same  sum  by  every  opportunity  by  the  packel 
otherwise.  He  remits  bills  uppn  the  Paymaster  Gem 
Then  what  is  done  ?  The  order  not  being  to  be  executes 
London^  they  proceed  to  execute  the  trust  by  sending 
Lisbon,  perhaps  out  of  the  very  money  received  upon  tl 
bills,  but  out  of  their  fimds,  having  receiyed  the  bills,  for 
purpose,  it  is  expressly  declared  in  their  correspondence 

ma] 
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tlie  purchase.    It  is  admitted,  very  ^rop^ly,  that '  if 

JMSf  had  been  returned,  the  petitioner  would  have  a  right 

to  them,  as  purchased  by  his  order  with  money  remitted  by 

In  for  that  purpose.    It  does  not  remain  a  general  debt; 

dbey  proceeding  to  execute  the  trust  by  doing  all,  that  was  in 

iheir  power.     The  thing  was  not  to  be  bought  here.    They 

and  to  Lisbau.    Suppose,  the  petitioner  had  gone  to  Lisbon  : 

he  might  have  stopped  the  execution  of  the  commission;  say- 

Wff  he  did  not  want  the  foreign  coin,  but  would  take  it  in 

IBs  or  any  other  way.    Suppose,  it  could  have  been  done  by 

dw  purchase  of  joes,  but  Peter  and  Co.  had  purchased  some 

«dier  ami :  the  petitioner  might  have  affirmed  or  dis-affirmed 

iL    But  what  lias  happened  ?    Joes  not  being  to  be  found 

Ihew  Inlla  are  sent.    The  petitioner  might,  if  he  had  gone  to 

hmdom^  have  g<»ie  to  them,  and  said,  he  would  take  the  bills. 

b  would  be  a  narrow  rule  to  hold,  that,  the  commission  being 

ii  train  to  be  executed,  the  property,  being  sejMurated  and 

mered  property  by  the  accident,  that  the  joes  were  not 

bogfaty  should  be  lost  to  the  owner.    I  am  inclined  therefore 

ii  slkiiw  the  lien  in  this  case,  and  to  direct  the  assignees  to 

ddwer  over  the  bills.    It  is  a  particular  case ;  and  different 

fioin  any,  that  has  occurred. 


180^ 


Satbrs, 
ExparU. 


For  the 

It  is  a  very  important  point.  The  money  got  into  the 
fsoeal  fimd.  Suppose  money  had  been  sent  for  the  purpose 
rf  buying  goods. 


Lord  Chancellor. 
I  doubt  much,   whether  it  would  apply  to  that  case  of 
taring  goods.    There  is  a  great  deal  of  traffic  and  exchange 
there. 

I  ftel,  there  is  a  considerable  degree  of  singularity  in  this 
cue;  and  if  you  wish  it,  I  will  consider  fiurther  of  it.  It  is  a 
feiy  hard  case.  It  is  very  fit  for  the  consideration  of  the 
creditors  too  ;  for  it  is  clear,  the  fund  is  increased  by  this  sum 
of  l^flOOL  If  it  got  into  the  general  fund,  it  got  out 
again.  It  acquires  an  identity  and  a  distinction  from  all 
die  rest  of  the  fimd  by  the  application  of  it,  by  sending  it 
to  PariugaL 


[178] 
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1800.  The  bills  having  been  paid,  the  order  was  made  fbr  \ 

Saym  ment   of  the  money  to  the  petitioner:   the  point  not  b( 

B^t^i  farther  pressed  by  the  assignees. 


1800.  THE  EAST  INDIA  COMPANY  v.  NEAVE. 

Bill  by  the      ^HE  bill  stated,  that  the  Plaintiffs  are  entitled  to  the 
B^ut  India  elusive  trade  to  the  East  Indies ;  which  trade  they  h 

Company,  carried  on  in  ships  built  and  equipped  for  their  service, 

ciaimmg  troin  j^^  ^  freight  to  them  under  charter-parties  by  the  owners  I 
h*  f  •  ht  ^^y*8®  *^  voyage ;  and  the  Plaintiffs  have  stipulated  with 
ed  by  them  owners,  that  they  should  be  commanded  and  officer^ 
doable  the  sam  persons  regularly  brought  up  and  having  served  on  be 
received  by  such  ships ;  and  such  commanders,  have  or  ought  alway 
him  for  the  have,  devoted  themselves  entirely  to  such  service,  and  w 
sale  of  the  |jjgy  remained  therein  never  to  have  employed  themselve 
--";»d;/»«,y  other  way. 

lowed  mid  The  bill  then  stated,  that  the  Plaintiffs  having  experien 

the  charter-  gf^^^  inconvenience,  and  great  oppression  having  been  e: 
party  and  a  cised  towards  the  commanders  and  officers  in  their  ma 
by-law  to  the  service,  from  the  practice  of  the  owners  of  such  ships  sel 
Company,  one  the  commands  and  offices  on  board  them,  and  likewise  by 
moiety  r#|y^-|  gales  of  commands  *by  oiie  commander  to  another,  the  PI 
,  ,  tiffs  have  long  since  according  to  the  powers  vested  in  d 
to  be  oaid  or  ^^^  ^^^*  purpose  made  certain  by-laws  for  the  preventioi 
returned  to  the  ^"^^  practices ;  and  in  the  charter-parties  which  have  t 
person,  who  made  from  time  to  time  by  the  owners  to  the  Plaintiffs, 
shall  give  the  Plaintiffs  have  in  pursuance  of  such  by-laws  required 
CoihpaDy  in-  owners  and  commanders,  parties  thereto,  to  enter  int 
tormation  and  covenant  not  to  sell  or  dispose  of  the  command  or  any  ai 
-  H  H  h  •'  office  ^^  board  the  different  ships  for  any  pecuniary  comj 
on  settling  the  ^^^^^9  gratuity,   or  reward,  whatsoever.     In  October,   V 

account  can- 
celled through  igqprance  of  the  fact.  Demarrer  to  the  discovery,  because 
it  might  subject  the  Defendant  to  penalty,  covering,  not  only  the  direct  ^ 
charge,  bat  also  circumstances  of  mere  inducement,  as,  the  ex'ecetion  and 
cancellation  of  the  deed,  and  to  the  relief,  generally,  for  want  of  equity, 
and  for  defect  of  parties,  viz.  the  other  part-owners,  particularly  one,  who 
executed,  and  the  informer,  was  over-ruledt 
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'  Ik  Defendant  and  WUUam  Wett$  were  owners  or  part-owners         1800. 
of  the  GlaiUm^  then  about  to  be  employed  in  the  Plaintiffs*         "l^ 
lenrice;  and  the  Defendants  K^^omteA  Charles  Drummond  to  East  India 
the  command  of  her :  but  previously  to  such  appointment  and     Company 
upon  the  treaty  between  the  Defendant  and  Wells  touching 
Ae  same  the  Defendant,  who  was  the  chief  acting  part-owner- 
leqoiiedy  that  Drummand  should  pay  or  gpive  the  Defendant- 
&r  lus  own  use  some  pecuniary  compensation,  &c.  for  the  said 
appointment ;  though  he  did  not  specify  the  direct  amount;' 
md  Drummond  being  unable  to  obtain  the  command  without 
jid£ng  to  the  terms  proposed  by  the  Defendant  did  agree  to 
pay  or' give  him  some  pecuniary  compensation,  &c.  for  such 
eomknand ;    and  thereupon  Drummond  was  appointed,    and 
Miym  in,  to  the  command* 

The  bin  fiulher  stated,  that,  the  Glatton  having  been  taken* 
to  fSreight  by  the  Plaintiffs  upon  a  voyage  to  the  Easl  Indies 
wbi  back,  ai  deed  or  charter-party,  dated  the  30th  of  October ^ 
1782,  was  executed  between  the  Defendant  and  WeHs,  therein 
described  ad  part-owners  of  the  ship,  and  Drummond,  of  the 
one  pari,  and  the  Plaintiffs  of  the  other  part ;  whereby  the 
ah^  was  hired  to  freight  to  the  Plaintiffs  for  the  voyage ;  and 
m  sudi  charter-party  was  contained  a  covenant  on  the  part 
of  die  Defendant,  and  WellSf  and  Drummond,  jointly  and 
•tfveraOy,  that  neither  the  said  master  nor  the  master  for  the 
tine  being  or  part-owners  or  any  other  part-owners  of  the 
aid  ship  shaD  or  will  sell,  or  wittingly  or  willii\gly  permit  or 
suflfer  any  other  person  to  sell,  to  the  master  or  any  other 
ofioer  of  the  said  ship  his  or  their  place  or  places,  office  or 
oBoes ;  nor  shall  or  will  take,  execute,  have,  or  receive,  any 
aoiiey  or  gratuity,  or  any  promise,  agreement,  service,  oi* 
reward,  whatsoever,  directly  or  indirectly,  for  or  in  respect  of 
tny  place  or  office  in  or  belonging  to  the  said  ship,  or  for 
adntting  any  officer  or  ^  officers  or  any  other  person  or  persons 
to  go  in  said  ship ;  and  in  case  said  part-owners  or  any  of 
them  or  the  master  for  die  time  being  shall  offend  against 
die  true  tenor  or  meaning  hereof,  the  said  part-owners  and 
master  shall  pay,  or,  as  aforesaid,  allow,  to  the  ^said  United 
Company  double  the  sum,  for  which  any  place  or  places; 
office  or  offices,  &c.  shall  be  sold  or  disposed  of;  ode  moiety 
whaeol  shall  be  to  the  use  oT  the  siud  Company ;  ttlid  th^  tyther 

moiety 


[  MTS  ] 
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1800.        moiety  to  be  paid  or  returned  to  such  person  or  person^ 
^  who  shallgive  the  Company  a  due  and  true  information  thereof' 

East  India   ^^^  make  proof  of  the  same. 

Company         The  bill  proceeded  to  state,  that  all  the  accounts  relati?e 

to  the  freight,  demurrage,  and  earnings,  of  the  ship  were 
upon  her  return  from  the  voyage  settled  between  the  Plaintifft 
and  the  Defendant  and  Wells;  and  all  the  money  due  to  them 
was  discharged  by  the  Plaintiffs ;  who  not  having  any  notice 
or  suspicion  or  any  reason  to  suspect,  that  any  of  the  cove- 
nants, particularly  that  as  to  ^the  sale  of  the  command^  &c. 
had  been  broken,  delivered  up  such  charter-party  to  one  of 
them  to  be  cancelled :  but  since,  about  the  end  of  the  year' 
1798,  the  Plaintiffs  have  discovered,  that  the  Defendant  did» 
after  the  ship  had  sailed,  and  while  she  was  on  the  voyage 
actually  receive  from  Drummond  and  Co.,  bankers,  of  Charks 
Drummond,  3500/.  as  a  compensation  for  the  said  appointment^ 
and  181/.  Is,  for  interest,  in  violation  of  the  covenant  in  the 
charter-party. 

The  bill  charged,  that  Drummond  previously  to  his  appoint- 
ment  agreed  to  pay  the  Defendant  the  said  3500/.  or  some 
other  considerable  sum  as  a  recompence,  &c.  for,  or  onao* 
count  of,  the  appointment ;  and  the  Defendant,  knowing,  that 
taking  such  money  would  be  a  direct  breach  of  the  covenanj^- 
forbore  taking  it  directly  from  Drummond ;  and  with  a  view  to 
conceal  the  real  transaction,  and  to  make  it  appear,  that  the 
said  money  was  paid  to  him  on  some  other  account,  he  suf- 
fered it  to  remain  a  considerable  time  after  the  ship  had  sailed, 
and  then  in  pursuance  of  some  stipulation  or  understanding 
between  him  and  Drummond,  or  his  bankers,  or  his  attorneys 
or  agents,  called  upon  Drummond  and  Co.  for  the  said  3500L 
and  interest;  which  they  paid  accordingly;  and  which  he 
accepted  for  or  in  respect  of  the  command  or  some  office  in 
the  ship.  It  was  also  charged,  that  several  letters  and  con- 
versations *  passed  between  the  Defendants  and  the  banker* 
and  agents  of  Drummond  on  the  subject. 

Then,  in  answer  to  suggestions  of  a  pretence,  that  the 
Plaintiffs  had  recognized  the  practice,  and  agreed  not  to 
call  upon  the  parties  for  any  breach  in  respect  thereof,  and 
in  order  to  put  an  end  to  it  without  injustice  to  the  com- 
.manders,  had  agreed  to  give  to  commanders^  who  in  certain 

cases 
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Iiad  pmchaaed  their  commandsy  certain  eompensatibtis 
it  fiev  of  bring  permitted  to  sell  them,  the  Plaintiffs  charged, 
Att  though  notwithstanding  the  engagement  entered  into  by 
the  commanders  it  was  notorious,  that  most  of  them  did  pur* 
Aaae  tbeir  commands,  it  was  held  out  to  the  Plaintiffii,  that 
adi  commands  were  sold  by  one  commander  to  another; 
aid  the  owners,  and  partitolarly  the  managing  owners  always 
Jiwhimed  and  disavowed,  that  they  ever  reaped  or  partook 
«f  any  advantage  whatsoever  by  reason  of  the  appointment 
l»  commands  or  any  other  offices ;  and  the  resolutions^  which 
fte  Plaintiffs  have  come  to  in  respect  of  the  indemnity  to 
be  given  by  them  to  commanders,  who  had  purchased  their 
tamianda,  were  never  intended  nor  understood  to  extend  to 
0perate  as  an  acquittance  and  discharge  to  any  managing 
cwnen  or  other  owners  of  ships  or  vessels  in  the  Plaintiffs' 
tttnoBf  who  had  been  guilty  of  oppression  to  their  com- 
and  officers  in  appointing  them ;  but  merely  to  com- 
who  had  purchased  their  commands.  As  evidence, 
Aat  ibeae  resolutions  were  never  understood  to  acquit  owners 
ipoBi  responsibility  for  the  violation  of  the  covenant,  the 
Plupti&  charged  and  stated  a  letter,  dated  the  20th  of  April, 
VHSf  firom  most  of  the  managing  owners  to  the  Court  of 
Dnreeton,  stating,  that  insinuations  had  been  cast  upon  the 
A^Mmners  with  regard  to  the  sales  of  appointments,  and 
ifdaiing  individually,  that  such  insinuations  were  highly  in« 
jnidiis  to  their  characters;  and  declaring  upon  their  honor, 
that  Acy  never  have,  directly  or  indirectiy,  received  any  pe* 
coaiBiy  benefit  whatsoever  as  managing  owners  from  the  ap« 
pointaient  to  any  command. 

Tlie  bin  fiirther  charged,  that  the  Defendant  was  privy  to 
Aat.  letter;  and  it  was  meant  and  considered  by  the  persons, 
vfao  signed  it  on  behalf  of  themselves  and  the  other  managing 
osaau*  that  the  owners  did  not  consider  themselves  entitled 
to  die  sale  of  the  commands  or  offices.  But  the  Plaintiffs  did 
not  know  any  ♦  thing  of  the  sale  of  the  command  by  the  De- 
Cnidant  to  Drvmmond,  until  after  the  charter-party  was  de« 
fivered  up ;  and  it  was  in  the  investigation  to  ascertain, 
whether  Drummond  was  entitled  to  compensation  for  not 
being  penmtted  to  sell,  that  the  Plaintiffs  became  acquainted 
with  the  fkcts  before  stated. 


1800. 


The 
East  India 
Company 

V. 

Nbavb« 
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IMO.'  '  The  bin  prayed  a  discovery ;  and  that  the  Defendant  nugpi 

^2^         be  decreed  to  pay  to  the  Plaintiffs  double  the  several 'Sums  of 

East  India    3500/.   and  181/.  l^.^  so  received  by  him,  making  together 

73621.  2s. 

As  to  so  much  of  the  bill  as  requires  the  Defendant  to 

answer  and  set  forth,  whether  he  did  not  require  and  insist^ 

that  Drumnumd  should  pay  or  give  to  him  for  his  own  use  anl 

benefit  some  and  what  pecuniary  compensation,  gratuity,  « 

reward,  for  his  appointment  to  the  command,  and  whether  he 

was  not  unable  to  obtain  the  command  without  yielding  to  the 

terms  proposed  by  the  Defendant,   and  whether  he  did  ncMi 

agree  to  pay  or  give  to  the  Defendant  some  and  what  peciti 

niary  or  other  compensation,  &c.  and  to  set  forth  the  fiiB 

particulars  of  the  contract,   and  the  terms  and  conditionsir 

upon  or  under  which  Drumtnond  was  appointed  to  the  oqbh 

mand,  and  what  benefit,   interest,   advantage,   or  profit,  thi 

Defendant  derived,  obtained  or  received,  therefrom  ;  and  how 

and  when   he  derived,   &c.  the  same,   and  all,  that  passed 

between  him  and  any  other  person  or  persons  and  Drmmaumi 

relative  to  his  appointment,  and  whether  such  deed  of  chartei^ 

party,  of  such  date,  and  containing  such  covenants,  as  in  the 

bill  mentioned,  or  some  and  what  charter-party,   &c.  to  thtf 

efifect  therein  mentioned,  was  not  entered  into  and  executed 

by  the  Defendant  and  WeUSf  or  one  of  them,  and  whether  tfie 

Defendant  or  some  other  person  or  persons  and  who^  did  naC, 

afl:er  the  ship  had  sailed,  and  while  in  the  prosecution  of  her. 

voyage,  receive  fi*om  Drummand  and  Co.  or  firom  some  other 

person  or  persons  and  whom,  3500/.  or  some  and  what  sum^ 

as  a  compensation,  &c.  and  181/.  Is.  or  some  and  what  sum 

for  interest,  and  whether  by  the  receipt  of  the  said  sums  the 

Defendant  did  not  act  in  violation  of  the  covenants,  &c.  and 

did  not  become  liable  to  answer  double  the  said  sums,  and 

whether  he  did  not  for  the  reasons  in  the  bill  or  for  some  and 

what  reasons  forbear  taking  the  said  money  directly,  and  did 

not  with  such  view  as  in  bill  or  some  and  what  view  suffer  the 

same  to  remain  a  considerable  time  after  the  ship  had  sailed* 

and  afterwards  under  some  stipulation  call  upon  Drufmumd 

and  Co.  *for  the  said  sum  and  the  interest,  and  whether  some 

and  what  letters,   notes,  and  conversations,  passed  upon  the 

subject,  and  to  set  forth  the  particulars  of  such  conversations, 

and 
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AJ  whether  the  Defendant  or  some  person  or  persons  for         1800. 
lii  use  have  or  had  not  some  written  correspondence  of  his,  j^^ 

aid  to  set  forth  and  produce  the  same^  and  whether  an  ac-    East  India 
count  between  Charles  Drumnumd  and  Drummond  and  Co.      Company 
touching  the  said  moneyi  was  not  kept  separate  and  under  the       Kkavs. 
bead  of  *'  The  ship  GhUton^**  and  whether  any  and  what  deal- 
iigs   and    transactions   erer  and  when  took  place  between 
Ckarks  Drummond  and  the  Defendant  other  than  what  related 
lo  the  said  diip,  and  an  account  of  all  dealings  and  trans- 
adioiis  between  them  relating  to  the  said  3500/.,  and  how  and 
idien   it  became  due,   and  whether  the  Defendant  did  not 
■ake  some  entries  and  memorandums  concerning  the  same,  &c. 
ad  to  aet  forth  and  produce  such  entries,  &c.  the  Defendant 
dflDnnred,  for  cause,  that  it  appears  up<m  the  face  of  the 
131^  that  tbe  discovery  of  the  several  matters  and  things 
rfiwisaiiT  would  or  might  subject  or  make  him  liable  to  some 
p  nili  J  or  penalties. 
As  to  all  the  relief  prayed  the  Defendant  demurred,  for 

9  that  the  Plajntiffs  have  not  by  their  bill  made  such  a 
18  ought  to  entitle  them  to  such  relief;  and  for  fiurther 

9  tbat  the  bill  is  insufficient  to  answer  the  purposes  of 
eooqdete  justice ;  as  it  thereby  appears,  that  William  Wells 
wad  several  other  persons,  who  were  part-owners  of  the  ship, 
[  me  interested  in  the  matters  in  question  in  this  suit ;  and  it 
ftoebyako  appears,  that  the  person  or  persons,  who  disco- 
foed  or  gave  information  to  the  Plaintiffs  of  the  pretended 
payimait  to  the  Defendant,  have  also  an  interest  in  the  same : 
lad  they  are  not  parties. 

The  Defendant  answered  so  much  of  the  bill  as  was  not 
temrred  to ;  admitting  the  Plaintiffs  exclusive  trade,  &c; ; 
&at  die  Defendant  and  Wells  were  part-owners  of  the  ship ; 
ike  appointment,  and  other  facts.  He  stated,  that  there 
were  several  other  part-owners ;  but  admitted,  he  was  the 
chief  acting  part-owner.  He  stated,  that  previously  to  the 
voyage,  but  when  in  particular  he  cannot  recollect,  William 
WeBs  and  John  Wells,  then  «  part-owner,  but  since  deceased, 
or  one  of  them,  with  the  approbation  of  the  Defendant,  the 
hosband  or  agent  of  the  ship,  agreed  to  appoint  Drummond 
ts  the  command;  denying,  that  he  had  any  concern  in  diie 
oiigiiial  agreement  farther  than  approving  the  appointment. 

He 
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.  1800.  He  8tated|  that  he  has  been  informed  and  believeSt  aereral 

^t^  of  the  managing  owners  authorized  such  letter  as  stated  in  Ae 

East  Ihoia  ^^>  ^^^  whether  voluntarily  and  without   being  invited,  he 

Company  cannot  set  forth ;  and  he  denied  to  the  best  of  his  recoUec^ 

NbaVb.  ^^^  ^^^  belief,  that  he  was  privy  to  that  letter. 

The  SoUciior  General^  Mr.  Romilh/,  and  Mr.  Whishan, 
in  support  of  the  Demurrer. 

As  to  the  discovery,  the  only  question  is,  whether  this  ii 
to  be  considered  a  penalty.  It  may  penhaps  be  contended  .to 
be,  not  a  penalty,  but  a  stipulated  compensation  by  way  of 
damages  to  be  paid  to  the  Plaintifis :  but  it  is  clearly  a  pena%, 
and  not  in  the  nature  of  stipulated  damages.  The  payment  is 
to  be  double  the  sum,  for  which  the  office  is  disposed  of,  not 
to  the  specific  use  of  the  Company,  but  half  to  go  to  die 
infoimer.  That  circumstance  alone  decides  this  to  be  men 
penalty  and  forfeiture.  Besides  the  phrase  in  the  charter- 
party,  following  up  the  by-law,  is,  if  any  of  the  parties  shaB 
offend.  It  is  not  like  a  covenant  against  digging  gravel  or 
ploughing  up  meadow  land,  and  a  stipulation  to  pay  so  mndi 
a  load  or  an  acre  for  every  load  dug  or  acre  plou|^ied. 
That  is  in  the  nature  of  compensation:  but  this  has  no 
reference  to  the  degree  of  damage  sustained.  The  natme 
of  the  damage  sustained  must  be  in  proportion  to  the 
greater  risk  the  cargo  runs ;  and  the  sum  received  by  die 
ship-owner  would  be  the  natural  measure  of  the  injury: 
but  this  is  perfectly  arbitrary.  Liquidated  damages  mast 
be  paid  to  the  person  damnified.  How  is  the  infonner 
damnified  ?  That  circumstance  also,  that  he  is  to  have  diis 
sum,  fixes  upon  it  the  character  of  penalty.  The  bill  pro* 
ceeds  liiroughout  upon  its  being  a  penalty ;  adopting  the  woij^ 
'*  offend^  It  does  not  state,  that  the  Company  themsdvies 
experienced  any  damage  or  loss  from  this  practice;  nor,  that 
this  stipulation  was  necessary  to  make  them  compensatioii: 
but  the  statement  is,  that  the  oppression  to  the  commanders 
and  officers  from  this  practice  was  the  reason  of  the  by-law 
and  covenant. 

The  law  of  the  Court  upon  this  subject  is  stated  in  a  book 
of  great  authority  (20).  If  that  is  correct,  how  can  this  dis- 
covery as  to  the  deed  be  compelled ;  for  the  Plaintiffs  profees, 

that 
(20)  Uiff.  Plead.  167. 
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dial  their  only  object  is  to  recover  the  penalty*    In  TJie  East         laOO. 
bta  Company  v.   Campbell (21)  the  doctrine  of  the  Court         ^^ 
fpes  much  &rthQr9  to  shew,  that  the  circumstances  need  not   East  India 
k  answered.      Honeywood  v.  Sehoin  (22).     In  Tlie  Attorney     Company 
General  v.  Colman,  in  the  Court  of  Exchequer  in  the  time  of       Neaym. 
Qiief  Baron  Eyre,    a  bill  was  filed,   stating,  that  the  De- 
findaDt,  an  iron  merchant^  had  not  fully  accoimted  for  the 
duQr  of  all  iron  imported.     The  answer  stated,  that  a  criminal 
kfimnation  had  been  filed  against  the  Defendant  for  having 
ii^orted  a  great  quantity  of  iron  without  .paying  duty,  and 
kmDg  bribed  a  Custom-house  officer:  and  that  as  that  in- 
famation  was  depending,  and  the  discovery  prayed  might  be 
■ade  use  of  against  the  Defendant  in  that  cause,  he  ought 
■oC  to  be  compelled  to  make  it.      The  Court  were  of  that 
opinion ;  and  did  not  compel  him  to  put  in  his  answer ;  and 
fte  AMmey  General  entered  a  NoU  prosequi. 

As  to  the  demurrer  to  the  relief,  the  persons  entitled  to  half 
At  penalty  are  not  made  parties :  neither  are  the  other  part- 
oviiers  of  the  ship.  The  persons  liable  to  pay  are  not  merely 
dM»e  part-owners,  who  shall  have  executed  the  charter-party. 
At  least  WeBs,  who  according  to  the  bill  did  execute  it,  ought 
to  be  a  party.  Nor  are  the  persons  stated  to  be  injured  before 
Ae  Court. 

The  Aitormey  General,  Mn  Mansjietdi  Mr.  Rous,  and 
Mr.  Stratford,  for  the  Plaintiffs. 
As  to  the  discovery,  it  is  impossible  to  sustain  the  demurrer, 
ipoa  a  Tery  ^mple  ground  i  for  it  goes  to  the  existence  of  the 
dbarter-party. .  It  has  been  repeatedly  determined,  that  though 
t  leoant  for  life  may  demur  to  a  discovery  of  waste,  unless  the 
farfeiture  is  waived,  he  cannot  to  the  discovery,  whether  he 
ii  tenant  for  life.  The  demurrer  is  infinitely  too  extensive  in 
AaX  respect.  It  extends  also  to  the  discovery,  whether  the 
diiiter-party  was  not  cancelled  under  the  circumstances  stated 
■itlieldL  But  upon  principle  also  the  ground  of -this  de- 
BHRer  figuls :  viz.  Uiat  this  is  a  bill  seeking  a  discovery  of  what 
wiB  subject  the  Defendant  to  a  penalty.  The  rule  of  the 
Court  up<m  that  is  not  in  a  proceeding  in  Equity  to  compel 
a^acovery,  first,'  of  any  thing,  that  will  make  the  Defendant 

liable  . 
(21)  1  Yes.  246.  (22)  3  Atk.  276. 

VoL.V.  N 
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liable  to  a  crimihal  prosecution ;  next,  of  any  criminal  aict, 
effect  of  which  will  be  a  forfeiture  of  an  interest  he  has 
East  Tndia    certain  thing.    This  question  is  simply,  whether  the  DefeD 
CokPAMT     shall  perform  his  contract.     ♦  In  articles  of  partnership  bj 

terms  of  them  the  sum  is  an  actual  penalty^  appUed  to 
breach  of  those  articles ;  but  it  never  was  conceived^  that  i 
a  defence  could  hold.  It  is  his  own  agreement,  and  es 
the  same  case  as  those  alluded  to  of  digging  gravel,  &g. 
trary  to  covenant*  Brodrepp  v.  Cole,  before  Lord  Thurlaw 
was  a  case  of  that  kind.  It  came  on,  first,  upon  a  demtn 
and  afterwards  a  decree  was  made.  There  was  an  ex] 
covenant  not  to  dig;  with  a  proviso,  as  in  this  instance, 
if  he  did,  he  should  pay  to  the  lessor  20^.  a  cart-load, 
cases  cited  are  cases  of  strict  penalty  by  the  public  law. 
Honeywood  v.  Selunn  the  Defendant  would  have  beep  I 
to  lose  his  seat  in  Parliaments  He  would  at  least  have 
called  upon  to  shew  some  evidence  as  to  what  passed  bet 
him  and  his  trustee,  that  the  circumstances  were  altered, 
to  The  Attorney  General  v.  Colman,  the  discovery  would 
been  strong  evidence  against  the  Defendant  in  the  crii 
prosecution  instituted  against  him.  Roy  y.  The  Dnk 
Beaufort {24f)  was  a  strong  case  certainly.  It  was  penal 
every  sense,  except,  that  it  was  not  for  a  crime.  The 
cumstances  of  the  execution  and  cancellation  of  the  dee< 
not  go  the  least  way  to  prove  the  fact  imputed.  The  m 
of  the  Company  was  to  redress  a  practice,  by  which  pei 
giving  high  prices  for  their  offices  might,  become  despera: 
their  circumstances,  and  unfit  to  be  trusted  in  jthis  situs 
This  is  not  a  public  trust,  but  the  command  ef  a  dii 
trade. 


The  command 
of  an  East  In- 
dia ship  is  a 
pvblic    trust ; 
and  the  sale  of 
it  contrary  to 
a  public  regu- 
lation of  the 
Company  is  a 
breach  of  pub- 
lic daty^ 


Lord  ChanceIlor. 
Is  it  not  a  public  trust :  the  command  of  a  ship  of  the  I 
pany,  who  alone  have  a  right  to  trade  to  India  t    The  sc 
that  contrary  to  a  public  regulation  of  the  Company  is  a  p 
act,  and  a  breach  of  a  public  duty  {25). 


(23)  In  Hilary  Vacation,  1779, 
nikUid  IB  Mitf.  Plead.  16».      . 

(24)  2  Atk.  IIM). 


(2a)  Ante,  Hartwell  v.i 
well.  Vol.  IV,  ail,  aad  the 
81G. 
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For  Uie  PUdndffii. 

As  to  die  reKefy  the  Plaintiffs  are  clearly  entitled  to  relief, 

•  6r  at  least  as  to. have  the  benefit  of  the  instrument  at  law, 

aiif  it  had  not  been  cancelled ;  the  cancellation  having  taken 

jket'  under  these  circumstances*    It  is  like  the  case  of  the 

itas  of  a  deed.    The  covenant  is  joint  and  several ;  aind  the 

fsmmon  Ib^   in  case  the  part-owners  or  any  of  them  shall 

The  demand  is  made  with  most  propriety  against  the 

actually  receiving  the  money.     With  respect  to  the 

the ,  action  is  given  to  the  Company  solely.     No 

can  be  entitled  under  that  part  of  the  dause  until 

^recovery  in  the  action.     The  informer  can  have  no 

until  proof  made,  and  it  is  established,  that  the  pe- 

iri^  is  due.     There  is  nothing  requiring  the  informer  to 

iaiilote  the  suit ;  nor  could  he.    The  covenant  being  with  the 

Cnpany,  the  action  must  be  by  them.    It  is  not  a  covenant 

to  any  informer  or  third  person.    The  expression,  that 

is  to  be  paid  or  returned  to  the  persons  giving  in- 

imports,  that  the  money  is  to  be  in  the  Plaintiff^'s 

before  it  is  to  go  to  any  informer.     It  is  certainly  ab- 

to  suffer  this  to  stand  in  the  covenant :  but  it  is  only 

Mhwliig  the  by-law ;  and  the  only  effect  of  it  is  a  declaration 

themsdvea  as  to  the  disposition  of  the  money,   when 
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The  JSolioUar  General^  m  reply. 
No  punishment  is  now  necessary  to  prevent  thts  practice ; 
ihUi  is  completely  put  an  end  to  (^6).  That  therefore  can- 
sst  be  afleged  to  be  the  motive  of  the  bill.  The  argument, 
Ihst  k  never  can  be  construed  to  be  penalty,  where  it  can  be 
Aewn  to  be  for  the  performance  of  a  contract,  would  piit  an 
ad  to  many  cases  of  forfeiture,  &c.,  by  private  agreement; 
Sid  also  the  cases,  wher^the  Court  has  relieved  against  penal- 
tiei  under  private  agreements  for  performing  contracts.  Every 
of  forfeiture  introduced  into  a  lease  is  only  for  insuring 
of  the  covenants.  The  covenant;not  to  assign  with- 
with  a  clause  of  forfeiture,  is  only  to  compel  the 
not  to  assign :-  but,  if  the  object  is  forfeitiu'e,  he  cannot 

be 
(26)  It  was  deiermined  to  be  illegal  in  Blackford  v.  Preston, 
8  Term  Rep.  B.  R.  89. 
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be  compelled  to  discorer,  whether  he  has  ussigned,  or  not.  The 
cases^  where  the  question  has  been,  whether  the  Court  would 
reHeve  against  the  forfeiture,  are  not  applicable  to  this  laiacw 
That  was  the  point  in  Roy  y.  The  Duke  of  Beaufort :  but  At 
consideration  appHcabte  to-  this  question  is,  whether  the  Q<nat 
would  have  compelled  the  PlaintrfT  there  to  have  discovendt 
whether  he  had  angled*  In  Sloman  v.  Walter  {911)  the  peoal^ 
was  considered  as  being  only  to  insure  performance  of  a  Gaiii» 
tract;  and  Lord  Thurlow  relieved;  and  the  same  thing W|V 
done  by  the  Lords  Commissioners  in  Hardy  v.  Martin{9&) 
According  lo  this  doctrine  those  were  cases  of  stipulated  dftr 
mages ;  but  the  Court  considered  them  as  in  the  nature  of  Jk 
penalty ;  and  therefore  the  real  damage  was  to  be  ascertaineii; 
and  would  not  upon  a  mere  bill  of  discovery  in  order  to  chaigp 
the  Defendant  with  a  breach  have  compelled  it.  In  the  caw 
of  *  ploughing  up  land  or  digging  gravel,  &c.  contrary  to  wt^ 
nant  the  Court  holds  it  to  be  an  agreement  for  that  preciti 
to  be  taken  as  conclusive  evidence  of  the  damage.    S19- 


sum, 


pose  tlic  agreement  to  be  to  pay  a  sum  of  dOO/. :  not. with ^ 
reference  to  the  price  per  acre  or  per  load.  That  distinctioil 
is  expressly  stated  by  Lord  Mansfield {29)>  This  ahen^ 
■compensation  was  not  in  view  of  these  parties :  otherwise  tiMjf 
would  have  foimd  some  other  measure.  They  complain.  Ml 
that  the  effect  of  the  practice  is  to  introduce  improper  coBir 
manders  and  officers,  but  to  oppress  proper  commandm 
and  officers.  The  object  was  to  protect  them,  not  die 
Company. 

If  the  Defendant  is  not  bound  to  answer  the  priiici|^  ^ 
charge,  he  need  not  answer  the  circumstances,  the  componart 
parts  of  the  charge,  the  whole  of  which  would  make  him  Eabbi 
In  the  case  of  a  forfeiture  of  a  portion  by  a  marriage  without 
consent  even  the  simple  fact  of  marriage  need  not  be  answered:  ^ 
Chauncey  v.  Tahourden  (30).  So  isC Baker  v.  PrUchard{Si) 
Lord  Hardwicke  not  only  protected  the  Defendant  from  4t 
question,  whether  she  procured  the  subornation^  of  peijuiy,  # 
which  the  demurrer  was  of  course,  but  also  from  the  disoovei]^ 
whether  the  verdict  was  not  obtained  principally  upon  the 

evidettOfr 

(27)  1  Bro.  C.  a  418.  (30)  2  Atk.  392. 

(28)  1  Bro.  a  a  4  ID,  n.  (31)  2  Atk.  887. 

(29)  4  Bftrr.  2228,   in  Loive  v.  . 
Peers, 
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of  the  witness  said  to  be  suborned ;  considering  it  bs  1800. 

jwt  of  Uie  same  charge,  and  that  it  was  extremely  difficult  to  rp. 

tKomneCt  die  one  from  the  other.     The  same  principle  pre-    East  iNDii^ 
wkd  m  Tke  Attorney  General  v.  Colman.    The  question      Company 
liotd  have  affected  the  Defendant,  in  a  criminal  manner  by       Nsavb. 
*  IfnMmg  evidence  against  him  in  the  other  suit  depending : 
hsftd  Chief  Baron  Eyre  said,  he  knew  of  no  rule  more  univer* 
■1^  Aan  that  yoa  shall  not  compel  a  man  to  answer  to  what 
iB  IB  «Dy  way  sabjeet  him  to  penalty:   otherwise  any  thing 
wi^  be  £ot  from  him  by  a  little  management  in  drawing  the 
ML    Tbis  case  is  stronger:  the  declared  purpose  of  the  bUl 
W^g  the  penalty^ 

'VpoD  the  objection  to  the  relief  for  the  want  of  parties, 
ihen  they  observe^  that  the  covenant  is  joint  and  several^  they 
faget  they  are  in  a  Court  of  Equity.     Wells  particularly^  who 

the  charter-party^  is  liable.    The  objection  as  to  the 

is,  that  non  eonsiai  there  is  one,  or  that  he  will  ever 
k  entitled.  Then  the  Plaintiffs  have  no  right  to  the  whole 
fMnky.  The  person,  who  has  given  them  the  information, 
dial  least  have  a  right  to  *  sue,  if  he  puts  them  in  the  way,  [  *  184  ] 
iriteniahes  them  with  the  proof.  He  ought  »t  least  to  be 
Ae  Court  to  lay  in  his  claim-     As  to  one  moiety  tlie 

are  merely  trustees ;  and  tlie  cestui/  que  trust  ought 
li  'fat  be^re  the  Court  In  many  cases  the  Court  will  not 
■dke  a  deeroe  without  other  parties,   though  they  might; 

Aey  cannot  without  them  make  a  complete  adjust«- 
They  do  not  state  any  purpose  of  proceeding  at 
hr^  boty  quite  the  contnury,  to  enable  tbem  to  proceed  in 
4ii  Conic 

Lord  Chancellor. 
•  -I  hate  felt  a  good  deal  of  difSculty  in  forming  my  idea  of 
'AiiCtte  firom  the  prepossession  I  have  had  in  my  own  mind, 
•Ihat  Ae  act  prohibited  by  the  by-law  and  guarded  against  by 
•Ae  dugrter-party  is  in  its  own  nature,  to  use  a  slight  term, 
adifnely  unproper ;  for  the  good  faith  of  the  engagement 
h  that  the  owners  receiving  a  lai^ge  freight  and  demurrage, 
the  Company  leaving  to  them  the  selection  of  the  cap* 
and  officers,  they  are  to  be  chosen  upon  honorable  mo- 
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VemaiTerbotb 
to  the  disco- 
very and  re- 
lief, if  good  as 
to  the  latter, 
shall  be  allow- 
ed as  to  both ; 
though  the 
Plaintiff  may 
be  entitled  to 
the  discovery. 


That  clause  has  been  inserted  in  the  charter-party  very 
inartiiicially,  unskiliully,  and  improperly :  but  the  contract  «f 
the  ship-owner  is  this ;  that  he  is  to  receive  his  ir^igfat  and 
demurrage ;  which  is  matter  of  account  between  him  and  dli 
Company ;  he  stipulates,  that  he  will  not  take  any  fiurdier  ad^ 
vantage  to  himself  from  the  recommendation  to  the  cominM^^ 
but  conteiit  himself  with  the  freight  and  demurrage ;  and  It 
goes  on,,  that  he  shall  either  pay  or  allow  to  the  Compaily 
double  the  sum  received,  if  any.  The  Plaintiffs  have  ool 
now  the  charter-party  to  support  an  action.  The  stafetneil 
in  the  bilHs,  that,  the  account  of  the  freight  and  demurragg 
being  settled,  it  wa?  given  up ;  as  there  was  no  knowledge  €f 
the  fact,  that  uUra  the  freight  and  demurrage  the  DefondttH 
had  taken  these  sums  stated  by  the  bill ;  and  if  all  had 
disclosed  credit  ought  to  h^ve  been  given  to  the  Company  m 
cording  to  the  covenant.  The  demurrer  goes  both  to  te 
discovery  and  reUef;  and  also  takes  another  ground;  liMt 
there  are  not  sufficient  parties  to  the  bill.  As  far  as  U  ii  M 
demurrer  io  the  discovery,  it  covers  too  much ;  for  upoia  d| 
the  authorities,  where  the  case  calling  the  party  into  Uiia  CMM 
is  that  the  contract  is  not  in  that  state,  and  not  by  any  fiudtoC 
his,  that  he  can  avail  himself  of  it  at  law,  the  discovery,  wh' 
ther  the  contract  existed,  or  not,  cannot  furnish  of  ita^lf  tauii 
of  demurrer,  unless  the  Defendant  *  can  go  farther,  and 
that  no  relief  can  be  had  upon  it  any  where ;  and  then 
the  mere  circumstance  of  the  demurrer  extending  tck>  fiur,  ik 
the  dbcovery,  to  which  the  Plaintiff  is  entitled,  the  Court  nU 
not  on  that  account  over-rule  the  demurrer  (32).  That  tlien^ 
fore  brings  it  to  the  question,  whether-  any  relief  can  be  fail 
upon  this  bill.  I  cannot  say,  no  relief  can  be  had.  What  it 
is  to  be  is  another  question. 

It  has  been  argued,  that  this  is  a  penalty :  on  the  other 
hand  it  is  contended  to  be  stipulated  damages^  Shippoe^  it  Ii 
to  be  so  considered,  as  stipulated  damages^  in  that  view  of  Ifc 
the  Plaintiffs  would  be  entitled  to  a  decree,  if  by  an  accidealk 
without  any  fault  of  theirs,  they  cannot  proceed  at  law.  Sup^ 
pose,  it  is  to  be  ccmsidered  as  a  penalty,  an  issue  might  ht 
directed  to  ascertain  the  damages.     But  there  is  another  vie# 

cSffeM* 
(32)  See  the  cases  collected,  ante,  Vol.  Ill,  371 ;  and  the 
II,  461,  Renisan  v.  Ashley. 
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it  firom  either  of  these ;  viz.  that  this  is  matter  of  ac- 
diat  the  account  of  the  vessel  was  settled,  when,  the 
ny  were  ignorant  of  the  fact,  which  entitled  them  to 
)  much  of  the  freight  and  demurrage,  as  is  equivalent  to 
m  taken.    It  13  possible  therefore,  that  the  Company 
liaye  a  decree  for  the  3500/.    It  is  also  possible  in  the 
have  of  the  case,  which  I  do  not  wish  particularly  to 
i  now,  that  at  the  hearing  the  Court  may  thipk,  it  ought 
nqoired  into  either  by  an  issue  or  an  action  at  law ;  if 
i  out,  that  the  Court  might  consider  it  a  species  of 
and  if  the  thing  is  improper  in  itself,  or  contrary  to 
ceement;  if  in  its  nature  it  imported  an  injury  to  the 
WSJ,  entitling  them  to  damages  upon  the  whole  case.    I 
therefore  determine  now,    that  there  ia  no  possible 
I  that  can  be  made,  upon  this  case.     The  demurrer 
t  hold  upon  the  reUef  (33).    There  is  a  specific  ground 
the   demurrer  is  too  extensive   upon  the    discovery* 
lofte  I  am  under  the  necessity  of  over-ruling  it;  because 
(ft.say,  to  what  part  of  the  bill  the  Defi^dant  is  bound 
rar.    That  must  come  on  upon  exceptions. 
to  .this  necessity  of  Wells  be^ig  a  party,  the  demurrer 
too  strong  a  measure,    They  n^ay  add  a  party,  and 
.  the  bilL     If  they  bring  it  to  a  hearing  without  him, 
hen,  if  necessary,  they  may  amend  the  bill,  and  make 
party^    As  to  the  idea  of  the  informer,  if  there  is  such 
on  to  be  a  party,  he  should  *  be  a  Co-plaintiff.    It  is 
■Ue  tp.  make  him  a  Co-defend^t.    It  is  perfectly  clear, 
Mnpany  cannot  give  a  right  of  action  by  their  agreement 
f  person  under  the  denomination  of  an  ioformer. 
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(33)  1  SvcanMU  304. 
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Jan.  27/A,31«/. 

Upon  a  late     ^T^HE  biU  was  filed  by  devisees  in  trust  to  obtain  the  8pe< 

decision  of  the  cific  performance  of  an  agreement  entered  into  by  die 

Court  of  iiX-    Defendant  for  the  purch^e  of  an  estate  near  Lymingim^ 
chequer,  that    ^  ^^^ 

a  presumption 

from  non-pay-  ^'^^  ^^''^  ^*®  "y  auction  at  Oarrawaf/*s  Cofie^-house  on  thf 
ment  of  tithes  ^th  o{  August,  1797.  The  Defendant  objected  to  compkte 
cannot  bar  the  purchase  on  account  of  variations  from  the  pardc^i 
even  a  lay  im-  By  that  the  premises  were  described  as  a  freehold  estate,  and 
propriator,  the  ^  small  part  copyhold,  consisting  of  18  inclosures  of  rid 
/  ii  ^'  arable  and  pasture  land  surrpundbg  the  house,  contaimng 
h  Id*  thA  together  110  acres  (more  or  less) ;  of  which  about  94  acres  an 
contrary  opi-  freehold,  and  free  of  hay-tithe.  The  copyhold  wns  describiid 
nion,  would  as  two  fields  held  under  the  manor  o{  Pennington  Netvit  ti 
not  compel  a  a  life  aged  thirty-one:  reserved  rent  11^.:  heriot  21.  lOslfOi 
purchaser  to  the  best  beast  or  chattel, 
take  such  a  ^j^g  objections  stated  by  the  answer  were,  that  15  acWb 

.   '  1    .    . .,.  called  Little  Priesttands,  described  in  the  particular  as  copy- 
missed  the  bill  .-      ,  .     *•       i        in  it  i        «s£. 

asainst  him  for  "^^"*  *^®  ^^  "^^^  leasehold ;   and  the  person,  upon  whose  fifc 

a  specific  per-  ^^^y  depend,  described  as  aged  thirty-one,  is  thif ty-foqr.    The 

formance.  material  objection  was,  that  it  was  not  ascertained  by  the  tit 

stract,  that  the  premises  were  exempt  fron^  tiihe-hay.  TVheq 

that  objection  was  talcen,  the  Plaintiff* 's  solicitor  wrote  die 

following  answer :  . 

*'  From  the  best  informs^tion  I  can  obtain  no  tithe  of  h^yluti 

ever  been  taken  within  the  memory  of  man ;  nor  any  thing 

paid  in  lieu  of  it ;  and  if  other  tithes  have  been  regulai^ 

^*  taken,  whilst  this  ha3  never  been  taken,  I  submit,  that  a 

*'  legal  exemption  must  be  presumed ;   and  that  presumptioB 

'*  is  much  strengthened  by  the  tithes  of  the  parish  being  It 

« lay  hands." 

The  answer  stated,  that  if  tl^e  Defendant  could  have  beei 

satisfied  upon  thb  objection,  he  would  have  waived  the  othei 

and  have  accepted  a  proper  compensation. 

[  187  ]  The  Attorney  General,  for  the  Plaintiff. 

In  Strutt  V.  Baker  {34f)  your  Lordship  decided  upon  tl 

principl 
(34)  Ante,  Vol.  II,  025. 
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fmdphf  which  must  govern  this  case,  that  the  rector  having  IMO. 

lem  only  in  possession  of  one-third  of  the  tithes,  the  Court         vlmL 

void  not  help  him  to  get  possession  of  the  other  two-thirds.  9, 

be    presumption  ought  to  be  raised  against  a  lay-impro-     Callamd, 

iator.     The  absurdity  of  holding,  that  there  cannot  be  a 

eramption  agidnst  him,  is  evident  from  this  instance:  an 

tate  was  sold  in  an  adjoining  parish  free  from  the  payment 

I  great  tithes :  but  the  conveyance  of  the  tithes  could  not  be 

Nmd;  and  the  same  objection  would  have  been  made,  if  at 

lit  die  deeds,  conveying  the  tithes,  had  not  been  found  by 

cddent* 

Mr.  Mansfield,  Mr.  Bichards,   and  Mr.  Owen,  for  the 

Defendant.  * 

In  StruH  v.  BaJcer  there  was  a  ground  since  the  case  of 
?iamdunD^.Rotheram{%5)  for  saying,  the  two-thirds  of  the 
idles  had  been  severed.  Before  the  case  of  Fanshaw  r. 
Raikeri€mi  the  law  was  monstrous;  obliging  the  Defendant 
igainst  a  claim  of  tith^  to  produce  the  original  deed,  by 
MA  that  portion  of  tithes'  claimed  was  severed.  The  longer 
int  time,  the  more  difficult  it  was  to  make  out  the  posses- 
■on.    But  that  was  put  an  end  to  in  that  case, 

L&rd  Chancellor. 
I  can  do  nothing  at  pre^nt  but  send  this  to  the  Master. 
Thtre  is  no  state  of  the  case.  The  question  is  very  import- 
aat  I  should  like  to  have  the  Master's  report  and  a  state 
flf  die  case ;  for  if  I  should  now  hold  it  a  flat  objection  to 
tie  tide,  that  would  go  upon  the  presumption,  that  it  is  a 
dear  point  of  law,  that  a  lay-rector,  who  can  convey,  con- 
tract, and  diminish  his  right,  which  a  spiritual  rector  cannot, 
knot  to  be  barred  from  his  right  to  any  particular  tithe  by 
the  length  of  time,  or  the  circumstances  attending  the  receipt 
of  iia  other  tithes.  I  should  be  very  loath  to  go  that  length. 
On  the  other  hand  I  should  be  very  unwilling  to  make  a 
man  purchase  a  law-suit.  The  argument  is  certainly  very 
itiong  upon  the  instance  mentioned  by  the  Attorney  General; 
where  the  deeds  were  found  by  accident. 

(85)  In  die  Coarl  of  Exebe-    ante,  Vol.  II,  O27,  i^  Struti  v, 
laer,    3  GwiO.    1177.      Cited     Baker. 
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Jam.  ZUt. 


Vot  the  Defendant. 
There  have  been  two  or  three  cases  lately  in  the  Court  of 
Exchequer  upon  this  subject.  In  Nagle  v.  Edmards  (86) 
♦this  distinct  point  was  argued  very  fully  in  the  Court  t^ 
Exci^equer;  and  it  was  determined,  that  there  can  be  no 
presumption  from  any  length  of  time  evep  against  a  lay-im- 
propriator. 

Lofd  Chancellor^ 
If  that  is  so,  I  .  am  afraid,  I  cannot  make  a  purchaser 
take  a  title  in  the  teeth  of  that  decision. 

The  Attorney  General  in  reply  said,  it  was  very  materiil 
to  know  the  nature  of  the  defence  in  those  cases:  perhap 
it  might  have  been  a  prescription  de  non  decimaudo. .  He 
also  referred  to  Rayner  upot^  Tit^s^ST)  and  Medley ^^ 
CcUmay  there  cited. 

Mr.  Graham  (amicus  curia)  mentioned  the  case  nf 
Trinity  College  v.  Barrington^  in  the  Court  of  Exchequer  si 
the  time  of  Lord  Chief  Baron  Eyre ;  where  this  point  was 
decided  in  favour  of  the  claims  of  tithes.  The  portioii  ^ 
tithes  claimed  had  not  been  paid  for  a  great  length  of  timet 
The  Chief  Baron  in  giving  judgment  acknowledged  the^dear 
distinction  between  a  lay-impropriator  and  a  spiritual  rector 
from  the  restraint  of  alienation  upon  the  latter;  but  he  went 
upon  the  idea,  that  the  law  clearly  wasj  that  no  length  of 
time  would  bar  a  lay-impropriator. 

The  reference  to  the  Master  was  not  made :  but  .the  cause 
stood  for  judgment. 


I 

9 


Lord  Chancellor. 
If  I  was  to  send  this  case  to  the  Master,  I  should  create 
a  needless  expence(38);  for  upon  the  case  in  the  Court  of 
Exchequer,  Nagle  v.  Edwards^  which  I  have  looked  into, 
my  difficulty  is  this:  can  I  make  a  person  take  a  title  in  the 
face  of  that  decision  ?    If  I  do,  I  decree  him  to  enter  into  a 

law-suit 

(36)  3  Anstr.   702.    4  GwilL        (38)   Post,  Omerod  v.  Hard- 
1442.  iiioK,  722;    but   see  JaMm  r. 

(37)  Vol.  I,  qi.  fiiks,  Vol.  VI,  046. 
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mat.  That  case  was  upon  the  tithe  of  agistment.  There 
a  Tcry  long  possession,  and  all  the  inconvenience  to  in- 
!  the  Court  to  raise  the  presumption.  I  read  that  case  and 
Lard  Pdre  v.  Blencoe{39)  very  attentively.  It  rather 
sk  me,  that  there  was  a  great  deal  of  evidence.  I  de* 
lo  be  understood  as  not  entirely  agreeing  with  the  deters 
didn  of  the  Court  of  Exchequer.  But  I  should  be  in  a 
Dge  situation  in  desiring  a  purchaser  to  take  this  title, 
wme  I  think  the  point  a  pretty  good  one,  *  though  the 
St  of  Exchequer  have  determined  against  it.  Itb  tellii^ 
t0  try  my  opinion  at  his  expence.  Unfortunately  they 
t  Tery  distinctly  stated  it  in  the  particular  to  be  free  from 
-lilhe.  I  do  not  think,  the  Court  of  Exchequer  weighed 
iomdy  the  effect  of  Scoti  v.  Airey  {40)  and  th^  other 

»(«). 

Ksttuss  the  bill  without  costs ;  and  let  the  deposit  be  paid 

vding  to  the  terms  of  the  agreement  ( 4S)» 

0)  ZAnstr,  945»  expert,    see   Cooper  v.  Denme, 

to)  SGwilL  1174.    Cited  in    4  Bro.  C.  C.  80;  ante,  Vol.  I. 

665,  and  the  note,  567 ;  and  as 
to  sales  by  aactioa  particalarly, 
CaUerle^  v.  WiUianu^  Calaraft 
V.  Roebuck,  I,  210^  221,  and  Co- 
noliy  V.  Parsons,  Hi,  025,  n. 
As  to  a  purchase  under  a  Com- 
mission of  Bankruptcy,  spe  ante, 
147,  the  note  to  Pope  v.  Simpson, 


laoo. 


tU  T.  Baker,  and  Nagie  v. 
mrds*  See  Berwey  v.  Harvey, 
t,  VoL  XVU,  119.    Meade 
tmrtmry^  2  PrL  338. 
II)  Eoxeroft  v.  Parris,  post, 


IS)  Heaikcote  v,  Aidridge, 
Imdd.  230.  As  to  the  title, 
ich  a  porchaser  has  a  right  to 


ROSB: 
CAIXAim. 


[♦189] 


SMITH  V.  SMITH.  1800. 

Jan.  3lif« 
N  April  1791  Robert  Smith  msLrried  Elizabeth  GalhiCf  an    A  provision 

infant.     By  a  settlement,  previous  to  the  marriage,  it  was  previoos  to  the 

mied,  that  in  case  the  marriage  should  take  effect,  and  marriage  of  a 

..      female  infant 
the  .     .         - 
in  bar  of 

dower,  thirds,  and  all  claim  upon  the  real  and  personal  estate  of  the  has- 

band,  if  precarious  and  uncertain,  as,  ,that  the  personal  estate  shall  go 

according  to  the  custom  of  London,  does  not  bar  her. 

Dower  established  against  assignees  under  a  joint  commission  of  bank- 

roptcj  upon  estates  porcfaased  with  the  partnership  fond,  but  conveyed  to 

one  partner  under  a  speci6c  agreeiaeirt,  tliait  the  estate's  should  be  his,  and 

he  should  be  debtor  for  the  money. 
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ISMi.  the  said  Elizabeth  should  survive  her  husband,  and  then 
should  be  no  issue  at  his  decease  or  she  should  not  be  ensieni 
then  she  should  be  entitled  to  receive  to  her  own  use,  no 
only  all  such  share  of  his  personal  estate  as  she  would  be  en 
tided  to  by  the  custom  of  London^  as  if  she  had  been  a  free 
man's  widow  of  the  said  city  before  the  act  11  Geo.  L  and  a 
if  the  same  had  never  been  made,  but  that  she  should  ab 
be  enlided  to  have,  receive,  and  enjoy,  for  her  own  use  ml 
the  household  goods  and  furniture  of  the  said  Robert  SmUM 
and  in  case  there  should  be  any  child  or  children  of  the  mar 
riage  living  at  his  decease,  or  she  should  be  then  ensient^  thei 
that  she  should  be  entitled  to  have,  &c.  all  such  hoasehdd 
goods  and  furniture,  as  aforesaid ;  and  that  the  residue  of  the 
personal  estate  and  effects  of  Robert  Smith  should  be  Bubjed 
to,  and  distributed  and  distributable  among,  said  Elizabetk 
Smith  and  such  child  or  children  of  said  intended  marriage  ai 
should  be  living  at  the  decease  of  Robert  Strnth,  or  that  shi 
might  be  then  ensient  with,  according  to  the  custom  of  Landom 
as  if  she  and  such  child  or  children  had  lieen  the  widow  an^ 
child  or  cliildren  of  a  fteeman,  &c.  • 

[  190  ]  It  was  also  covenanted,  that  if  Robert  Smith  should  aftei 

said  marriage  invest  all  or  any  part  of  his  personal  estate  in  thl 
purchase  of  any  messuages,  lands,  and  hereditaments,  eithei 
freeholds  or  copyholds  of  inheritance,  and  Elizabeth  SmiH 
should  happen  to  siurvive  her  husband,  in  such  case  she,  hei 
heirs  and  assigns,  should  have  in  fee  as  full  and  beneficial 
share  of  such  messuages,  lands,  &c.  so  to  be  purchased,'  si 
she,  her  executors,  &c.  would  have  been  entitled  to  by  virtue 
of  said  presents  of  and  in  the  personal  estate,  wherewith  the 
same  should  have  b^en  so  purchased,  if  such  purchase  had 
never  been  made* 

The  indenture  contained  a  proviso,  that  the  provinsn 
thereby  intended  to  be  made  for  the  said  Elizabeth,  in  c^se 
the  said  xharriage  should  take  effect,  should  be  deemed  and 
taken  to  be  in  full  satisfaction  for  all  manner  of  dower  or 
thirds,  free  bench  and  customary  estates,  cUims  and  demands, 
whatsoever,  which  she  might  become  entitled  unto  out  of  the 
freeholds,  copyholds,  or  personal  estate  whatsoever,  wherein 
or  whereof  Robert  Smith  was  or  at  any  time  hereafter  mighl 
be  seised  or  possessed,  or  to  which  she  might  be  entitled,  and 
in  full  bar  and  preclusion  of  the  same. 
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In  June  1789  Robert  Smith,  who  was  a  brewer  at  Croydon^ 
took  his  brother  Charles  Smith  into  partnership  with  him ; 
md  in  the  coarse  of  that  patrtnership  at  several  times  down 
to  the  6th  of  October,  1791|  Robert  Smith  purchased  free- 
kild  and  copyhold  estates  at  Croydon,  Merton,  and  Woddon, 
IB  Smrey;  and  was  seised  of  the  legal  estate  of  the  said  firee- 
hold  premises  in  fee^  except  one,  purchased  ^  upon  the  S9th 
of /mraoryy  1791,  which  was  conveyed  to  him  and  a  trustee^ 
Id  bar  dower,  and  of  the  copyhold  premises  according  to  the 
eutom  of  the  manor.  He  was  also  sebed  of  other  freehold 
estates  by  inheritance,  or  by  purchases  previous  to  the  part- 
■oship. 

,  The  estates  purchased  consisted  of  a  brew-house  and  pre* 
sites  and  some  pubUc  houses,  for  the  purposes  of  the  trade. 
When  the  partnership  was  formed,  it  was  agreed,  that  Robert 
SmiUiB   debts  were  to  be  considered  as  his  separate  debts : 
kit  die  mterest  was  to  be  paid  out  of.  the  partnership  pro- 
perty.   It  was  also  agreed,  that  the  freehold  and  copyhold 
estates,  of  which  he  was  then  seised,  should  continue  his  se- 
ptnte  property :    but  the  rents  of  *  those  estates,  which 
CQoiisted  of  pubUc-houses,  and  also  of  the  estates  purchased 
IB  his  name .  and  to  be  considered  as  his  separate  property, 
woe  carried  to  the  partnership  account ;    and  the  partnership 
alowed  him  interest,  at  first  at  the  rate  of  5  per  cent.,  and 
jiAerwards  of  4  per  cent.,   upon  the  estimated  value  of  the 
pMe&,  of  which  Robert  Smith  was  seised  before  the  partner- 
tUp,  and  upon  the  purchase-money  of  those,    which  were 
pnchased.      As  these  purchases  were  made,    Robert  Smith 
itiBw  the  money  from  the  partnership ;    and  his  account  was 
iMbed  with  the  amount  and  interest.    During  the  partnership 
jBiny  of  the  private  debts  of  Robert  Smith  were  paid  off,  and 
■any  new  debts  contracted  upon  his  separate  notes :  the  debts 
fod  and  the  interest  of  those  new  debts  were  paid  with  the 
pfftnerslup  money  ;    for  neither  of  which  was  Robert  Smith 
thirged  in  the  partnership  accounts :  but  in  their  annual  set- 
donents  aU.the  debts,  as  well  those  contracted  by  the  trade 
as  those   secured  by  Robert's  private  notes,  were  entered 
■ides  the  head  of  debts  at  the  brew-hous^. 

In  1797  a  joint  Commission  of  bankruptcy  issued  against  him 
tod  his  brother ;  under  which    the  freehold  and  copyhold 

estates  and  also  certain  leasehold  estates  were  sold  by  the  assig- 
nees 


180Q. 
Smith 

V. 

Smitii. 
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18M.  ne^s  for  8500/,  Upon  that  occasion  an  agreement,  dated  tbc 
23d  of  Jnly^  1798,  took  place  between  Elizabeth  Smith  i^nd 
the  assignees ;  reciting  the  bankruptcy,  sale,  &c. ;   and  thai 

Smith.  Elizabeth  Smith  claimed  to  be  entitled  to  dower  out  of  said 
messuages,  &c.  or  some  of  them;  and  that  it  had  been  re 
quired  by  the  purchasers^  that  she  should  execute  a  rdease, 
and  levy  a  fine  ;  and  that  to  induce  her  so  to  do  theassigiieefl 
had  proposed,  that  out  of  the  money  arising  from  the  sab 
she,  her  executors,  &c.  should  receive  the  sum  of  330/.  in  full 
satisfaction  and  discharge  of  her  dower  of  and  in  the  same  pfe^ 
mises,  in  case  the  whole  shall  be  found  subject  to  her  dower  f 
and  so  in  proportion  for  such  parts  thereof  as  shall  be  found 
mibject  to  such  dower,  as  aforesaid,  to  which  she  had  agreed, 
it  was  witnessed,  &c.  and  she  joined  in  the  fine,  accordii^y.^' 
The  bill  was  filed  by  Robert  Smith  and  his  wife,  against  the 
assignees^  under  the  Commission ;  praying,  that  they  may  bt 
decreed  specifically  to  perform  the  agreement,  and  to  pay  llic 
sum  of  330/.,  or  such  part  thereof  as  the  Court  shall  tUnl 
the  Plaintiff^  Elizabeth  entitled  to. 

[  I9S  ]  The  Defendants  by  their  answer  submitted,  that  the  Plaintiff 

Elizabeth  will  not  upon  the  event  of  her  surviving  her  h«t^ 
band  be  entitled  to  dower;  inasmuch  as  she  is  barred  to  daM 
dower  by  the  marriage  settlement ;  and  ^Iso,  because  part  of 
the  estates,  as  to  which  Robert  Smith  was  seised  of  the  Iq^il 
estate  in  fee,  was  not  purchased  with  his  own  money,  but  witk 
the  partnership  money,  and  for  the  use  of  the  partnerships 
for  whom  he  was  a  bare  trustee. 

The  Attorney  General  and  Mr.  Cookey  for  the  Plaintifi;  ' 
Upon  the  first  point,  whether  the  Plaintiff  is  barred  froM 
dower  by  the  settlement,  executed,  when  she  was  an  infiuit, 
the  question  is,  whether  this  is  within  the  cases.  In  Carrutkm 
v.  Carruthers (43),  in  which  all  the  cases,  particularly  Drvy 
V.  Z)rwry(  44),  were  much  considered,  the  wife  was  held  not 

barred. 

(43)  4Bro.  C.  C*  500.  pre?ioa8  to  the  marriage  of  a 

(44)  5  Bro.  P.  C.  570.  4  Bro.  female  infant,  in  Chitty  v.GUll|, 
C.C.505,n.  2Eden.29.  Wilm.  ante.  Vol.  Ill,  546.  See  t^ 
177.  Mr. ITar^rave's  note;  Co.  note,  549.  Post,  Chugk  v. 
Xt7.  36.  b«  note  7.  Upon  that  Clough,  710,  and  the  note,  717. 
authority  dower  was  barred  by  Milner  v.  Lord  Harew^td, 
a  settlement  of  personal  estate    XVIil,  259, 
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hnei.    A  provision  to  be  in  bar  of  dower  must  be  something         1800. 

eerteBij  and  not  of   the  nature  of  this  provision;  which  is        ^^ 

Amplyj  that  if  her  husband  at  his  death  leaves  a  considerable  |^. 

|Koperty,  she  shall  have  a  proportion  of  it,  as  if  it  had  been        Smith. 

personal  estate  by  the  custom  of  London.    That  is  perfectly 

piecarioiis ;  depending  entirely  upon  his  circumstances.     Such 

i  pfecarious  interest  cannot  prevent  his  wife,  an  infant  at  the 

Cliif  of  the  settlement,  from  claiming  her  dower;  and  in  this 

fcafanee  the  husband  is  become  a  bankrupt.    It  is  clear,  the 

tide  to  dower  is  in  all  cases  a  security  for  the  performance  of  {i 

eoBtnct  of  this  kind.    That  was  determined  in  Ireland  in  the 

CMe  of  Lord  DiUon.    His  mother  had  by  contract  a  right  to 

a  anauity,  to  be  settled  upon  her  in  lieu  of  dower.    The 

fnttot  Lord  Dittan,  her  son/  filed  a  bill  to  restrain  her  from 

froeeeding.     The  Court  thought,  she  had  a  right  to  proceed, 

ttd  refiued  to  stay  proceedings,  unless  he  would  immediately 

gD  befixre  the  Master,  and  charge  the  estate  with  the  annuity. 

Hut  was  the  case  of  an  adult.    It  would  have  been  very  good 

tobind  her,  even  if  she  had  been  an  infant,  within  Drury  v. 

brwnf.    In  Carruihers  v.  Carruthers  the  Master  of  the  Bolls 

pat  the  case  of  a  charge  in  bar  of  dower  made  upon  an  estate 

with  a  bad  title ;  and  held,  that  it  would  be  no  bar.    It  is  not 

to  be  ccmtended  now,  that  according  *  to  Lord  Coke's  defini-      [  *193  ] 

Son  (45-)  a  jointure  must  be  a  settlement  out  of  freehold 

Mtote:    but  it  was  determined  in  Carruthers  v.  Carruthers, 

Aali  aecording  to  the  other  part  of  the  definitioni  it  must  be 

coaipetent« 

Upon  the  second  point,  by  the  agreement  between  the  par- 
ties the  estates  purchased  were  conveyed  to  Robert  Smith; 
and  dunigh  the  purchase-money  was  paid  out  of  the  partner- 
iUp  funds,  he  ¥ras  to  be  made  debtor  for  those  sums.  From 
tltt  nataie  of  the  transaction  therefore  the  estates  were  his ; 
vAie  waa  debtor  to  the  partnership  for  the  sums  paid  for 
them:  but  that  will  not  affect  her  legal  title  to  dower. 

Mr.  Richards  and  Mr.  W.  Agar,  for  the  Defendants. 
hi  Carmihers  v.  Carruthers  no  provision  was  intended  for 

the 
(45)    Co.    Lit.    37.   a.      See     Sutton,  Couch  v.  Stratttm,  ante, 
yix. Hargrove's  note,  227.     Co.     IF,    672.    Ill,  249.     IV,   391, 
lit.  96.  b.  Ante,  Vol.  11/ 129.    and  the  notes,  I,  259,  3a7. 
frcRcl  r.  Dames,    Strakan  v. 
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the  wife  in  a  foreseen  case :  she  was  to  have  nothing,  unli^fa^ 
she  should  aurvive  her  mother-in-law ;  which  event  did  nc^t 
happen. 

Upon  the  other  point,  it  is  admitted,  that  the  partnership 
funds  were  employed  in  purchasing  these  estates;  and  then   * 
they  are  as  much  part  of  the  partnership  stock  as  any  other. 
A  decision,  that  the  wife  is  dowahle  out  of  these,  estates  wiD  ^ 
be  a  precedent  for  fraud  by  enabling  a  partner  upon  an  i]^   , 
prehendon  of  bankruptcy  to  provide  for  his  wife  at  the  ei- 
pence  of  his  creditors. 


n 

ife 

II 

n 


t 
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Lord  Chancellor* 
If  these  estates  had   only  been  conveyed  to  one  partner, 
having  been  purchased  with  the  partnei'ship  funds^  they  would 
have  been  part  of  the  partnership  property.     But  thatvM 
not  the  nature  of  the  transaction.      The  distinction  is,  Ae 
agreement  as  to  the  purchase  of  these  houses  was  spedSfi* 
Upon  that  they  never  could  be  specifically  divided,  as  if  di^ 
were  part  of  the  partnership  stock:  but  when  they  cain6  to 
settle,  the  houses  werje  Robert  Smith\  and  he  was  debtor  Inr 
so  much  money.     The  whole  turns  upon  that.    I  take  it  ai..! 
£Gict  agreed,  that  upon  that  agreement,  if  the  partnerahip  ksd  " 
been  dissolved,  the  estates  would  have  remained  with  Itoifri 
Smith,   and,  whether  they  were  worth  so  much,  or  not,- he 
would  have  been  debtor  for  the  money.     If  he  had  sold  tm  ^ 
of  these  houses,   his  sale  would  have  been  good,  even  wiik 
notice  of  their  manner  of  dealing  and  their  transactions,  if  the  " 
fact  is  true  as  to  the  agreement;  and  no  person  would  hafs  ^ 
*  taken  the  title  without  the  wife  joining.     The  single  qoeslieB 
is,  whether  I  could  have  compelled  her  to  levy  the*  fine.  I 
think,  she  is  entitled  to  dower  out  of  the  estates.     She  unit 
be  paid;  or  they  must  have  sold  the  estates  subject  to  her 
dower.    It  seems  to  me,  she  is  entitled  to  the  whole  (46).  • 

(46)  1  Fonb.  Tr.  Eq.  74.  Post,  Bell  v.  Phyn,  Vol.  VII,  AIUL  , 
^aZmatnv.S&ore,  IX,  600.  XI,  G65.  Crawshay  r.  Mauie,  1  SWtMl.  , 
495.    See  621,  2. 
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GREENWELL  i^.  GREENWELL.  •^«»-  27**. 

Feb.  M. 
fpCHOLAS  GREENWELL  by  his  wiU,  dated  the  aSth    Devise  to  an 

or  June  1798,  gave  and  devised  to  Cuthbert  Qi^eenweU  and  »n*ant  graad- 
Mbi  Greenmell  aH  his  real  estates  whatsoever  and  wheresoever,  ®®"  *'^  twenty- 
hold  to  them,  their  heirs  and  assigns,  in  trust  for  the  testator*s       .    .     *   a. 
John  QreenweU,  until  he  should  attain  the  age-  of  ^^^^^  timei 
years ;  and  from  and  immediately  after  his  attaining  ^^^^  similar 
Hit  age  die  testator  gave  and  devised  all  his  said  real  estates  to  HmitatioDS  in 
■^  his  heirs  and  assigns,  for  ever;  with  power  to  his  trustees  case  of  his 
let  all  (ir  any  part  during  the  minority  of  his  said  grandson,  death  under 
\  dicy  should  think  fit,  and  to  take  and  receive  the  rents,  ^^«n<^y-o«»«  ^ 
•On,  and  profits,  thereof  from  time  to  time,  as  the  same    ^.   .    ^  ! 
Mdd  accrue  and  become  due,  for  the  use  and  benefit  of  his  y^^i^g,  ^^^ 
II  grandaon ;  and  he  directed,  that  his  trustees  should  firom  having  left  all 
■e  to  time  place  out  at  interest  upon  Gh)vernment,  real,  or  his  property, 
Wf  odier,  security  they  should  approve  of,  the  said  rents  and  which  was  in- 
rofits;  and  which  with  the  interest  thereof  should  accumulate,  considerable, 

hb  said  grandson  should  attain  his  age  of  twenty-one  ^°  ^"  ^\^®» 

;   when  the  same  should  be  paid  to  him,    his  execu-  .    , 

-  -      person  m  low 

&€•:  hut  in  case  he  should  happen  to  die,  before  he  circumstances 

iMdd  attain  the  age  aforesaid,  then  and  in  such  case  the  said  maintenance 

■ts  and   profits  and   the   interest  with   the  accumulations  was  decreed^ 

beieaf  should  be  in  trust  for  the   testator's  three  grand-  without  an  in« 

boq^iters,  Mary  QreenweUy  Hannah  OreenweUl  and  Eliza*  ^P^^y*  whether 

bd  Grecnwell,  the  sisters  of  JoJm  GreenweU,  equally,  share  '^  ^"  '®'  ^^ 

mi  share  alike ;  to  be  paid  to  them  respectively  upon  their  .  x.    ^    >i 

ittuDing  the  age  of  twenty-one  years  or  day  of  marriagCj  q^^^  jadsiiHi 

lUdi  should  first  happen ;  and  he  declared  his  farther  will  to  ^f  ^hat    (See 

bt,  that  if  his  said  grandson  should  not  attain  his  said  age  of  note  60,  post^ 

twd^-one  years,  then  and  in  such  case  his  said  real  estates  199  a.) 

ihould  be  in  trust  for  his  said  three  grand-daughters^  their 

and  assignaii  equxdly,  share  and  share  alike,  taking  the 

as  tenants  in  common^  and  not  as  joint-tenants ;  and  they 

to  be  entitled  to  their  respective  shares  *  thereof  upon      [  ^195  ] 

heir  respectively  attaining  the  age  of  twenty-one  years  or 

laniage,  which  should  first  happen. 

The  testotor  died  in  August  1794.     John  Greenwell,  his 

m,  and  &ther  of  the  children  mentioned  in  the  will,  died  in 

yoL.V.  O  the 
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1800.  the  life  of  the  testator^  leaving  a  very  inconsiderable  property 

p    ^^"'^^  real  or  personal.     By  his  will  he  gave  afl  his  property  to  hi 

„^  wife ;  who  married  again ;  and  upon  the  death  of  her  secom 

Grben'v^bll.    husband  married  a  third;  who  was  not  in  circumstances  l« 

maintain  and  provide  for  the  testator's  grandson. 

The  bill  was  filed  on  behalf  of  the  testator's  grandson^'  •■ 
infant^  by  his  next  friend;  praying,  that  a  guardian  ami 
receiver  may  be  appointed;  and  that  a  suitable  allowaiioe 
may  be  made  to  the  Plaintiff  for  his  maintenance  and  edi^ 
cation  out  of  the  rents  and  profits  of  the  trust  estates;  ttd 
that  the  residue  of  the  said  rents  may  be  secured  and  lad 
outy  &c.;  and  that  an  accoiuit  maybe  directed  against  tbt 
trustees. 

The  Attorney  General  and  Mr.  Leach,  for  the  Plaintifl^  ani 
Mr.  Mansfield^   Mr.  Scafe  and    Mr.   Hubbersty,  for  Ae 
otlier  Children,  pressed  for  a  nuuntenance. 

* 

Lord  Chancellor. 

I  fear,  if  I  should  make  the  decree,  it  would  be  my  wilt, 
and  not  the  testator's. 

There  is  a  case,  which  I  wish  to  be  inquired  into,  in  Bil' 
Henry  Cavendish's  family  (47).    It  is  not  reported.   Mr.  jBro^. 

(47)  The  followiDg  note,  with  which  the  Reporter  hai  bett 
favoured,  was  sent  to  the  Lord  Chancellor : —  ^ 

Cavendish  v.  Mercer.    Id  Chancery,  March  the  9tb,  1776L 

Residaary  be-       Bichard  Brad$haw, "Ef^c^.  by  his  He  then  gave  10,000/!.  to  bisfS*. 

qaest  to  a  very  will,  dated  the  28th  of  March^  ecutors,  upon  trast  to  be  placed 

large  amotrnt     1773,  gave  to  the  separate  use  out  at  interest,  and  paid  to  mil 

m  favor  of  m-  ^^  j,,-g  Qj^\y  child  Sarah,  wife  of  one  or  more  child  or  childrea  rf 

fant  grand-        ^|^^  Defendant  Henry  Cavendish,  the  Defendant  Sarah  CtnaMk 

'   "^  ^"  an  annuity  of  400/.  to  be  secured  at  twenty-one  years  of  age,  tf 

.    by  an  appropriation  of  a  suffi-  she  should  appoint:  and  in  Ae 
one   or  mam-                      - , .                .  .       ,      ,.  .  ,. 

^  ^    ^iu  cient  part  of  his  personal  estate,  meantime  he  directed  hn  exe* 

ag0,  witQ  sur-  *  * 

vivorship,    the  ^■^^ 

interest  to  accumulate  and  be  paid  with  the  capital;  and  in  case  of  tfao 

death  of  all  before  the   time  of  payment,  over  to  their  mother  absolutely. 

The  father's  inccmie,  though  considerable,  bearing  no  proportion  to  the 

fortune  bequeathed,  and  there  being  several  children,  the  Court  directed 

maintpnance,  taking  the  consent  of  the  mother. 
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,  tlM  father  of  Lady  Cavendish,  left  a  very  large  fortune ;         IBOO. 

cbose  to  have  an  accumulation  during  the  minority  of  6ub£i,^£l^ 

Sir  V. 

at  interest  to  accamalate,  and  to  Green  well. 
make  over  all  the  funds  and  ao^ 
cumulations  unto  his  grandson^, 
the  Plaintiff  ^ii^riu/uf  CavendUh, 
upon  attaining  twenty-one;  but 
in  case  he  should  die  ander  that 
age^then  upon  trust  for  his  grand- 
sons, the  Plaintiffs  Richard  and 
George  Cavendiih,  equally,  share 
and  share  alike,  at  their  respec- 
tive ages  of  twenty-one;  but  if 
either  should  die  under  that  age, 
in  trust  for  the  survivor :  in  case 
of  the  death  of  all  three  grand* 
sons,  in  trust  for  his  grand- 
daughters at  twenty-one^  or  mar** 
riage  with  consent,  as  aforesaid. 
Tn  case  all  his  said  grand-chil- 
dren should  happen  to  die  be-»' 
fore  the  times  appointed  for  their 
time:  and  in  case  of  enjoying  such  funds  and  secu- 
under  that  age  to  sink    rities,  to  be  purchased  with  such 

residue,  as  aforesaid,  together 
with  such  accumulated  funds 
and  interest,  then  he  gave  the 
same  unto  bis  said  daughter,  the 
Defendant  Sarah  Cavendiih,  her 
executors,  &c.  for  ever ;  and  in 
the  mean  time  and  until  his  said 
grand-children  or  sopne  or  dne 
of  them  should  become  entitled 
but  without  any  in-  to  the  said  funds  by  virtue  of  his 
in  the  mean  time;  and  in    will,  upon  trust  to  receive  all 

the  dividends  and  interest,  which 
should  arise  from  the  funds  to 
be  purchased  with  the  residue 
aforesaid,  and  invest  the  same 
from  time  to  time  at  interest  to 
accumulate,  and  stand  possessed 


I  to  receive  all  the  interest 
I  said  10,009/.,  and  place 
10  same  from  time  to  time 
WBoIate,  and  to  stand  pos- 
I  of  such  accumulation  in 
iSnr  such  children  as  should 
fded  to  the  10,000/.,  and 
same  shares  ;  and  in  case 
Bghter  should  make  no  ap- 
lent,  the  said  10,000/.  and 
Bcnmnlation  to  sink  into 
Midue  of  his  personalty. 
ivie  to  his  son-in-law  Henry 
diMk  1000/. ;  to  his  grand- 
te  Plaintiff  Richard  Caven- 
BOOO/. ;  and  to  his  grand- 
be  Plaintiff  George  Caven- 
1000/. :  such  legacies  to  his 
tons  to  be  paid  at  twenty 
mi  without  any  interest  in 


he  residue.  He  gave  to 
iree  grand-daughters,  the 
tiffs  Catherine^  Deborah^ 
ImUk  Cavendish  10,000/. 
aad  to  his  grand-daughter 
m  Maria  Cavendiih  3000/., 
paid  at  twenty-one,  or 
1^  with  consent  of  their 
m  or  guardians,  and  not 


if  death,  or  marriage  with- 
Nisent,  to  sink  into  the  re- 
;  aad  after  giving  several 
iary  legacies  he  bequeath- 
»  residoe  of  his  personal 
apon  trust  to  place  it  out 


OS 


of 
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1800.         Sir  Henry  Cavendis/iB    children;    leaving  no  provision  finr 
^     ^^^  maintenance.     The  fortune  was  to  vest,   I  think,  in  his  first 

GREENWBLL       ,.,.,,,,,  .        ,  n  o.      TF 

^^  child,  that  should  attain  the  age  of  twenty-one.     Sir  Hemy 

Grbknwell.  Cavendish  stated,  and  with  truth,  that  he  ^was  not  of  ability 
[  *  197  ]  to  maintain  his  children  according  to  the  expectation  of  the 
fortune  that  some  of  them  might  have.  The  Court  held  it 
quite  contingent,  which  child  would  be  entitled ;  and  that  it 
teas  for  the  benefit  of  them  all,  that  they  all  should  have  aa 
education. 

It  was  8  decree  of  Lord  Bathursfs^  1  think.  I  wish  it  to 
Be  looked  into.  If  there  was  one  precedent,  I  should  feel  a 
little  bolder  to  do  what  I  have  great  inclination  to  do,  if  I 


can. 


WHPI 


ef  the  accumulation  in  trust  for 
the  person  or  persons,  who 
should  be  entitled  to  the  fands 
to  be  purchased  with  the  re- 
sidae. 

The  CMendant  Benry  Cavenr 
disk.  Bad  Sarah  his  wife,  by  their 
answer  stated,  that  the  said 
Henry  Cavendish  took  eot  ad- 
ministration with-  the  wHF  an- 
nexed ;  that  they  were  desirous, 
that  the  whole  or  part  of  the 
interest  of  the  said  leg^acies 
should  be  applied  in  the  main- 
tenance of  the  Plaintifis;  inas- 
much as  'the  Defendants  bad  a 
lurge  family  of  children,  con- 
sisting of  the  Plaintiffs  and  one 
ether  ehild,  bom  sinee ;  for 
whom  BO  provision  was  made 
by  th*  »aki  will;,  and  the  net 
annual  ineome  of  the  Defen- 
dant's estate  was  1100/.  a-year^ 
exclusive  of  an  annuity  of  700/. 
a-ycar;  which,  his  father  paid 
him,  so  long  as  his  father  en^ 
j^yed  a  place  under  the  Crown; 
and  therefore  (be  said   Defeu: 


dent  could  not  maintain  tUi 
Plaintifis  in  proportion  t»  tMl 
fortunes* 

The  Lord  Chancellor  made  ths 
usual  decree  for  taking  the  kh 
counts;  and  ordered^^  that  As 
Master  should^  in  case  tbA  Ds« 
fendant  Mrs.  Cavendish  shoril 
appear  before  him  separate  fra» 
her  husband,  and  eonaent  Iheie^ 
to,  inquire  into  tiie 
stances  of  the  Defendant 
Cavendish;  and  whetber  it 
proper  to  make  any  aad  whii 
allowance  for  the  maiatmuHHt 
and  education  of  the  PhialJBi 
the  infauts,  and  state  the  saaa 
with  his  opinion  thereoft  lo  tie 
Court.. 

The  Master  by  his  repoi^ 
dated  the  18tb  of  NocemUr, 
1776^  stated,  that  it  would  b» 
proper  to  allow  certain  susM 
therein  for  the  maintenaoce^ 
and  that  report  was  nHsummim 
jconfirkncd.. 
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iiD  was  declared  well  proved;  and  the  cause  stood  iB09. 

'  the  purpose  ©f  haiving  Chat  case  inqmred  into.  Greenwbll 


cause  came  on  agam. 

4  Chancellor. 

Bomstance  stiikes  ^ne  in  tbis  case  of  Cavendish  v. 
Sir  Henry  Cavendish  was  not  under  a  disability  to 
his  children.      He  could  not  give  them  that  large 

Sj  according  to  the  fortune^  to  which  thej  might  be 
and  there  was  a  great  number:  but  he  had  18002. 

iiid  therefore  it  cannot  be  said»  he  could  not  main- 

rhfldren* 


V, 

Greenwell. 


Fe6.3<2. 


the  Plaintiff. 

i  is  another  case,  Fendall  v.  NasJi  ( 4<8 )«     In  that  in- 
le  father  was  wholly  without  the  means  of  *  maintain- 
ing 


DALL  V.  Nash,  in  Chaneery,  December  the  24th,  1770. 

^r  made  in  this  cause     the  same  from  time  to  time ;  and 

that  after  the  decease  of  the  sor- 
vivor  of  John  Fendall  and  Sarah 
Lis  wiilQ,  and  not  before,  the 
trustees  should  pay  such  resi- 
due of  her  personal  estate  to- 
gether wiih  the  iuterest  and 
improvement »  which  should  be 
made  thereof,  to  and  among  all 
and  every  the  child  and  children 
iD^  dated  the  25th  of  of  her  daughter  Sarah  Fendall 
f  1759,  aft^r  several  as  should  be  living  at  the  de- 
cease of  her  and  her  husband 
John  FencUdl,  equally  to  be  be- 
tween them  share  and  share 
alike,  if  more  than  one:  if  but 
one,  the  whole  to  such  one;  to 
be    paid   to    the  sons   at  their 

respective 


that  William  Fendall, 
wdall,  John  Fendall  the 
aad  Harriet  Fendall, 
ehildrein  of  the  Defen- 
ia  Fendall  and  Sarah, 
upon  the  18th  of  De- 
referred  their  petition ; 
that  Mary  Bolde,  late 
ther   of  the  Plaintiffs, 


f  aod  speciBc  legacies 
the  rest  of  her  personal 
Joseph  Nash  and  John 
in  trust  to  place  it  out 
It  apon  real  or  Govern- 
earityf  and  to  improve 


[ifliice  of  bankruptcy  being  wholly  unable  to  maintain  his 
eMooe  was  directed  by  the  Court,  taking  the  consent  of 
riiom  the  property  was  given  over. 


Residuary  be- 
quest in  favor 
of  infant  grand- 
children, pay- 
able at  twenty- 
one  or  marri- 
age, or  to  the 
issue  of  those 
dead,  with  sur- 
vivorship, and 
accumulation 
till  the  time  of 
payment,  and  a 
limitation  over 
absolutely,  in 
case  of  the 
death  of  all 
without  issue 
before   that 
time.     The  fa- 
ther in  conse- 
children,  main- 
the  persons,  to 
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1800. 


Grbbnwbll 

V. 

Grbenwell. 


ing  the  children.  Lord  Thurlow  made  the  referer 
confirmed  the  report  approving  of  maintenance,  anc 
siderable  maintenance  too. 
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respective  ages  of  twenty-one 
years,  and  to  the  daughters  at 
their  respective  ages  of  twenty- 
one  years  or  days  of  marriage; 
which  should  first  happen ;  and 
in  case  any  such  child  or  chil- 
dren of  her  said  daughter  should 
die,  before  his,  her,  or  their, 
share  of  his  said  personal  es- 
tate should  become  payable,  as 
aforesaid,  without  issue,  *then 
that  the  share  of  such  child  so 
dying  should  go  and  survive 
to  such  surviving  children,  to 
be  divided  among  them,  as 
aforesaid,  and  to  be  paid  as 
their  original  shares  ;  and  in 
case  at  the  decease  of  her  said 
daughter  and  her  said  husband 
any  child  of  her  daughter  should 
be  dead,  or  should  afterwards 
die,  before  his  or  her  share 
should  become  payable,  as  afore- 
said, leaving  issue,  then  the 
share  of  9uch  child  should  go 
to  such  his  or  her  issue :  bat  in 
case  the  testatrix's  said  daughter 
should  leave  no  child  living  at 
her  death,  nor  any  issue  of  any 
such  child  or  children,  or  in  case 
all  and  every  such  child  or  chil- 
dren should  die  without  issue, 
before  their  shares  should  be- 
come payable,  then  to  pay  one- 
half  part  of  the  residue  to  the 
Defendant  William  Nash,  his 
executors,  &c,,  and  the  other 
half  part  to  the  Pcfendant  Jo' 


seph ,  his  execm 

and  sh6  appointed  hei 
executors. 

By  the  decree,  m\ 
the  29th  of  Matf,  1761 
counts  were  directed. 

By  the  Master*B  repc 
the  12th  of  March,  17< 
peared  that  the  reside 
ed  of  25,780/.  Bank . 
3/.  10«.  per  cent,  of  1 
that  JoAn  FcndaU  had 

partner  with Xodfi 

commission  of  bankmp 
against  them  in  Febrm 
by  which  the  Defendai 
and  bis  family  were  n 
almost  absolute  indigei 

By  an  order,  made  c 
of  July,  1779,  it  was  n 
the  Master  to  see,  if  i 
the  benefit  of  the  peti 
make  any  and  what 
to  each  of  them  rei 
for  their  maintenance 
cation  and  from  what  1 

The  Master  by  hi 
dated  the  17th  of  . 
1779,  stated  the  bani 
JohnFendaU;  and  that 
Uff  WiUiam  FendaU,  I 
son,  was  of  the  age  o 
one ;  Mary  FendaU, 
John  Ffindall  the  yon 
ven ;  and  Harriet  Feme 
that  John  Fendall,  H 
has,  by  the  means  afoi 
cpmp  utterly  incapable 


I 
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Lord  Chancelloiu  1600. 

The  order  of  Lord  Thurlow  in  that  case  is  exactly  to  the    g«£enwbll 
nme  effect  and  under  the  same  circumstances  as  in  Cavendish  «. 

T.  Mercer ;   taking  the  consent  of  the  persons,  who  would  .Grrenwjsll. 
be  ultiinately  entitled  in  the  event  of  the  death  of  al^  the 
dddren. 

I  diink  mysdf  sufficiently  warranted  to  make  the  decree  you 
fnj;^  and  there  is  no  occasion  -for  a  reference.  I  judge,  that 
it »  fcr  the  benefit  of  the  children. 

Iiio  and  educate  his  said  chil-  tenance  and  educalioD,  for  his 

dieo;  and   that  none  of  them  said  cUildrcD,  aud  they  had  no 

kid  fbrtones  except  under  the  present  fortune  or  means  of  lire* 

Md  will ;    that  William  was  a  lihood  or  subsistence  or  of  edu- 

gtadent  of  the  Temple;  a'hd  in-  cation,  the  Master  stated,  that 

teaded  to   be  placed   under    a  be  conceived,  it  would   be  for 

^pedal  pleader ;  the  second  son  tbe   benefit  of  the    petitioners 

wu  a  writer  in  the /luita  Com-  respectively,  that  an  allowance 

fany's  serrice;  and  that  tbe  two  should  be  made  for  their  respec- 

dam^ters  lived  with  their  fa-  tive  support,  maintenance,  and 

ther;  and  that  it  was  proposed  education,    out  of  tbe  interest 

OQ  the  part  of  the  children,  that  from  th6  17tb  of  March,  1778, 

an  aBowaaoe    of   200/.    a-jear  tbe  time  of  ibeir  father's  failure: 

■hoald  be  made  for  tbe  main-  that  is,  200/.  a-year  for  tbe  sap- 

and  education  of  Wil-  port  and    maintenance   of   the 


fiaai  and  Jokm  respectively  for  petitioner  William  Fendall;  the 

Ae  time  past,  from  the  1st  of  like  sum  for  tbe  petitioner  John 

Rinmnf,  1778,  and  for  the  time  Fendall;  so  as  such  -  respective 

li  ooom;  and  that  100/.  a-year  sums  do  not  exeeed  at  any  time 

ihonld  be  aUowed  for  the  tbe  interest  or  dividends  of  one- 

and  education    of  fourth  part  of  the  said  capital 

Jbry  and  Harriet ;  aud  WilUam  sum  of  25 J80/.  Bank  Annuities : 

Smk  and  Joeeph ,  who  had  the  sum  of  100/.  a-year  for  tbe 

ipM  Ae  decree  attained  twen^-  support  and  maintenance  of  the 

tj-aae,  had  consented  to  such  petitioner  ^ary;  and  60/.  a-year 

aBowances  ;    and  the   Plaintiff  for  tbe  maintenance  and  educa- 

WilSmm  FemUdlj    who  was  of  tion  of  Harriets 

agB,  had  in  like  manner  signlGed  Tbe  prayer    of   tbe  petition 

kis  eooflent  to  his  brother  and  was^  that  tbe    report    may  be 

having  such  allowances;  confirmed. 


Jckm  Fendall^  the  father,        Tbe  order  was,  that  tbe  re- 
to  be  totally  unable  to     port  be  confirmed;  William  Nash 
povide  a  proper  support,  main-    and  Joseph consenting. 
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Greenw&ll 

V. 
OBEENWSLt. 


I  must  direct  the  Master  to  settle  what  is  proper  to  h 
aQoWed  for  the  maintenance  for  the  time  past  since  the  dest 
of  the  testator  ( A9  \  and  for  the  time  to  come,  and  to  appoii 
a  guardian. 


Irregolar  to 
conBrm  Re- 
ports as  to 
maintenance 
on  motion. 


The  Lord  Chancellor  observed,  that  the  note  of 
dish  r.  Mercer  must  be  erroneous  in  representing,  that  A 
Report  was  confirmed  by  Lord  Thurhw ;  the  Order  for  001 
firming  the  Report  nisi  being  made  on  the  28th  of  Novembm 
1776,  it  was  impossible  to  suppose)  they  would  have  restei 
upon  it  so  long. 

His  Lordship  abo  noticed,  that  the  Report  was  confirmei 
upon  motion ;  that  the  practice  of  confirming  these  Report 
on  motion  was  irregular ;  and  tliis  was  not  the  only  instanc 
of  that  practice  in  the  time  of  Lord  Bathurst  ( 50)« 


(49)  Post,  Vol.  IX,  Sisstm  v. 
Shaw,  285,  and  the  note,  288. 
Collis  V.  Blackburn,  470.  Ma- 
herly  v.  Tiiytcm,  XIV,  409. 

(50)  For  the  rule  of  the  Court 
as  to  giving  interest  by  way  of 
maintenance,  see  Crickett  v. 
Dolby,  Mitchell  v.  Bower,  and 
Tynell  v.  Tyrrell,  ante.  Vol.  Ill, 


10,  283.  IV,  1.  Chambers  y 
Goldwin,  post,  XI,  1.  The  a 
tension  of  that  rule  by  Greea 
well  v.  Greenwell,  and  the  case 
there  cited  has  been  mucli  dii 
approved,  and  not  followed  fi 
any  case  admitting  a  distinction 
See  the  notes,  ante.  Vol.  Ill,  H 
post,  XIV,  203. 


1800. 
Feb.  3d. 
I^g&cy  gene- 
ral,   notwith- 
standing  an 
appropriation 
of  part  of  the 
property. 
Legacy  of  a 
sum  of  money 
Jamaica  cur- 
rency decreed 
with  Jamaica 
interest  from 
the  death  of 
the  testator. 


RAYMOND  V.  BRODBELT. 

JPRANCIS  RJGBY  BRODBELT,  late  of  Jamaiem,  Ij 
his  will,  dated  the  gd  of  September,  1794,  afker  severil 
pecuniary  and  specific  legacies,  reciting,  that  he  had  remitted 
several  sums  of  money  to  England,  which  he  had  directed  to 
be  invested  in  Government  funds^  and  which  he  believed  hill 
been  so  invested  either  in  3  per  cent.  Bank  Annuities  or  in 
3  per  cent.  Consolidated  Bank  Annuities ;  and  reciting^  thai 
it  being  his  intent  and  meaning,  that  the  provisions  for  li 
younger  children  should  be  by  equal  portions  of  such  Baui 
Annuities,  in  which  the  said  monies  had  then  been  invested 
therefore  in  case  the  sums  he  had  then  ak^ady  invested  therebi 


CASES  IN  CHANCERY. 


fOQ 


or  aigbi  do  befinre  his  death,  should  not  be  sufficient  for  the 

pmposes   thereinHtnentioned*    he   thereby  authorized  his  ex* 

ccotrix  and  executors  hereia-after  named  to  invest  a  sufficient 

part  of  his  estate  in  the  purchase  of  so  much  more  Bank  An- 

miities,  of  the  same  kind  as  ivhat  he  had  then  akeady  pur- 

I 

chased,  as  should  be  sufficient  to  answer  the  purposes  herein- 
after mentioned,  as  the  same  should  become  necessary;  and 
he  bequeathed  unto  his  said  executors  the.  sum  of  10,000^ 
ameat  money  of  Jamaica,  invested  or  to  be  invested  in  pur* 
soance  of  the  same  power  by  them  in  the  public  funds,  upon 
tlie  fbUowing  trusts :  that  is  to  say ;  upon  trust,  that  his  said 
eiecutora  should  receive  the  yearly  interest  and  dividends  of 
the  sud  sum  of  10,000/L  current  money  aforesaid,  and  pay  and 
apply  such  part  thereof  as  they  in  their  discretion  should  think 
proper  for  and  towards  the  support  and  maintenance  of  his 
iMu^ter  Atma  Maria  until  the  day  of  her  marriage,  or  till 
the  should  attain  the  age  of  twenty-one  years ;  and  from  and 
after  her  attaining  such  age  or  day  of  marriage  upon  trust 
Id  lecetre  the  annual  interest  and  dividends  of  the  said  sum  of 
VifiOOL  current  money  aforesaidi  and  pay  the  same  into  the 
knda  of  Anna  Maria,  whose  receipt  alone  notwithstanding 
coverture,  it  was  declared,  should  be  a  sufficient  discharge  to 
III  executors  for  the  monies  therein  expressed  to  be  received  \ 
aid  he  declared,  that  the  said  sum  of  10,000/.  current  money 
or  the  aumual  interest  or  dividends  thereof  should  not  be  suIk 
ject  to  the  debts,  control,  or  engagements,  of  any  husband  she 
might  marry ;  and  from  and  after  her  decease,  then  in  trust 
for  her  child  or  children  in  such  shares  and  propoitipus  aq 
Ae  aboold  by  deed  or  will,  or  any  instrument  in  nature  thereof| 
appoint;  and  for  want  of  appointment,  to  and  among  a)l  her 
AOdren  equally^  share  and  share  alike,  with  benefit  of  survi* 
vnciUqp :  but  in  case  she  should  depart  this  life  leaving  any 
btthand  she  tnight  marry  her  surviving  and  withoiit  issue,  thei| 
ke  jdedared,  that  his  said  executors  iihould  stand  possessed  of 
tbe  said  sum  of  10,000A   current  money,  or  the  funds  and 
awmriticsj  in  which  the  same  shoidd  be  invested,  in  trust  for 
tke  said  surviving  husband  of  Anna  Maria,  his  executors, 
adaittistrators,    and  assigns,  for  ever;   and  he  directed  his 
necotora  to  pay^  assign,  and  transfer,  the  same  accordingly : 
fall  if  die  should  die.  uiider  age  w^  lutpunried^  then  hfe 
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declared  bis  will  to  be,  that  the  said  sum  of  10,000/.  currt 
money  or  the  funds  or  securities,  in  which  the  same  shou 
be  invested,  should  revert  to  and  become  part  of  the  res 
duum  of  his  estate. 

The  testator  then  bequeathed  to  his  executors  a  fiurtb 
sum  of  10,000/.,  also  of  current  money  aforesaid,  invest! 
or  to  be  invested  in  pursuance  of  the  said  power  by  them 
the  public  funds,  upon  exactly  the  same  trusts  ia  favor  of  Ii 
dauj^ter  Jane  Gardner ^  her  children,  and  husband,  in  ca 
she  should  leave  a  husband  surviving  her;  and  in  the  sat 
event  of  her  dying  under  age  and  unmarried  he  directed,  th 
the  said  sum  of  10,000/.  current  money  afores^ud  or  tl 
funds,  &c  should  revert  to  and  become  part  of  the  reaiduo: 
of  his  personal  estate. 

He  then  declared  hb  will  to  be,  that  his  said  two  daughtei 
should  be  maintained  and  educated  for  the  first  six  monti 
after  his  death  at  the  expence  of  his  estate ;  and  that  tl 
interest  of  their  legacies  should  not  be  so  applied  till  after  tl 
expiration  of  that  time.  He  gave  power  to  his  executors  1 
advance  the  principal  of  such  respective  legacy  of  his  sai 
daughters  so  marr3ring  or  any  part  thereof  to  her  husban 
upon  his  giving  security ;  and  he  gave  power  to  his  executXN 
to  change  the  funds ;  and  declared  his  will,  that  his  said  n 
spective  daughters  should  upon  attaining  twenty-one  or  bdii 
married  be  entitled  to  receive  any  accumulation,  which  migfa 
have  accrued  or  been  made  from  the  annual  interest  of  thei 
respective  legacies  or  portions  of  stock,  after  discharging  tb 
expence  of  their  respective  educations ;  provided,  that  if  U 
daughters  respectively,  after  they  should  severally  have  st 
tained  the  age  of  twenty-one  years,  should  be  desirous  It 
have  the  several  funds  or  parcels  of  stock,  in  which  iheii 
several  legacies  of  10,000/.  current  money  should  be  then  far 
vested,  sold,  and  the  monies  arising  by  the  sale  thereof  VBt 
vested  in  any  other  stock,  or  placed  out  upon  any  security,  m 
to  have  the  said  money,  after  it  should  have  been  so  investec 
or  placed  out  upon  any  other  stocks  or  security,  called  in  anc 
disposed  of  in  any  other  manner,  then  that  bis  trustees  shonli 
accordingly  sell  and  dispose  of  the  said  stocks^  or  any  pai 
thereof,  and  invest  the  monies  arising  from  the  sale  dieiec 
^ff^rdingly ;  which  said  other  stocks,  so  to  be  bought,  wei 
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to  k  to  die  same  uses,  intents,  &c.  as  the  said  several  sums         180CI. 
of  lOflOOl.  current  money  herein  aforesaid,  or  the  stocks,  &c.     Tt,2YMOso 
m  which  the  same  were  invested,  were  before  directed,  &c«  v. 

The  testator  then  devised  and  bequeathed  all  the  residue  BBODBBtr^ 
cf  his  estate  real  and  personal  to  his  son  Francis  Rigby  Brod"  L  ^^  J 
hA,  when  he  should  attain  the  age  of  twenty-five  years,  to 
dbe  use  of  him  and  his  heirs,  executors,  &c«  for  ever.  He 
ippwnted  his  wife  Ann  Gardner  BrodbeU  during  her  widow- 
hood, and  until  she  should  be  fully  paid  and  satisfied  the  full 
nd  whole  sums  of  money  thereby  bequeathed  to  her,  and 
ifatee  other  persons,  executrix  and  executors  on  Jamaica ;  and 
lie  also  appointed  an  executor  in  Great  Britain^  till  his  son 
ihoald  attain  the  age  of  twenty-five ;  and  at  that  time  he  ap- 
pomted  his  son  sole  executor.  He  appointed  his  wife  during 
\et  widowhood  only  and  the-  three  executors  in  Jamaica 
guardians  of  the  persons  and  estates  of  his  daughters,  until 
diey  should  attain  twenty-one. 

The  testator  died  on  the  9th  of  December ^  1795 ;  leaving 
die  three  chUdren  mentioned  in  the  will  surviving. 

Soon    afler  his  death  hb  son  having  attained  the  age  of 
twenty-five  proved  the  will. 

The  testator  had  at  different  times  previous  to  the  date  of 

Uiwill  made  several  remittances  to  England  for  the  purpose 

of  being  invested  in  Bank    3  per  cent.   Annuities ;    which 

vmn  were  from  time  to  time  invested  accordingly.    The  first 

lomttance  was  to  the  amount  of  1317/.  10^.  sterling;  being 

die  value  of  1844/*  10^.  Jamaica  curreney.    That  sum  was 

mdtted  upon  the  SSd  of  January ^  1783;  and  was  invested 

k  SOOIML  3  per  cent.  Consolidated  Bank  Annuities.    He  miBide 

leveral  other  remittances  of  various  sums ;  the  last  previous  to 

die  date  of  his  will,  upon  the  26th  of  March,  1794 1  so  that 

Hike  date  of  the  will  he  had  14,500/.  S per  cent.  Consolidated 

Bnk  Annuities  standing  in  hb  name,   purchased  with  the 

mey  so  remitted.    Between  the  date  of  his  will  and  his  death 

aotber  remittance  was  made,  of  6251.  sterling,  being  S77L 

Jwmiea  currency,  laid  out  upon  the  2Gth  of  February ^  1795, 

is  1000/.  3  per  cent.  Consolidated  Bank  Annuities ;  and  an- 

odier  of  500/.  sterling,  being  700/.  currency,  laid  out  at  the 

MK  time  in  795/.  Bank  4  per  cent.  Annuities.    At  his  death 

^  had  the  last-mentioned  sum  of  Bank  4  per  cent.  Annuities 

^  15^000/.  3  per  cent.  Consolidated  Bank  Annuities, 
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The  bill  was  filed  by  the  testator's  two  daughters,  Anrn 
Maria  Raymond^  who  had  attained  twenty-one,  and  JoM 
Gardner  MackenxiCy  with  their  husbands,  against  then 
brother ;  charging,  that  the  Plaintiffs  are  entitled  to  the  dm 
dends  and  interest  of  the  said  legacies  of  10,000/.  each  fira^ 
the  time  of  the  death  of  the  testator;  and  that  the interps 
ooght  to  be  computed  according  to  the  legal  rate  of  inteiM 
in  Jamaica.  The  prayer  of  the  bill  was,  that  the  Defendani 
may  be  decreed  to  transfer  a  moiety  of  the  said  15,5001 
S  per  ccfd.  Consolidated  Bank  Annuities  and  7952.  Biml 
4  per  cent.  Annuities  to  the  Accountant  General^  in  trust  Ipi 
the  Plaintiff^  Anna  Maria  during  her  life,  and  upon  her  deadi 
on  the  other  trusts  of  the  will ;  and  that  he  may  also  lay  oiil 
such  a  Sinn  of  money,  part  of  the  personal  estate  of  the  tes* 
tator,  as  together  with  the  value  of  a  moiety  of  the  said  stod 
according  to  the  prices,  which  the  same  bore  at  the  time  oi 
his  death,  is  equal  to  the  sum  of  10,000/.  Jamaica  curr^icyj 
in  the  purchase  of  3  per  cent.  ConsoUdated  Bank  Annuitiei 
upon  the  same  trusts. 

Then,  after  a  similar  prayer  as  to  the  other  moiety  on  be- 
half of  the  Plaintiffs  Mackenzie  apd  his  wife,  the  bill  pro* 
ceeded  to  pray  an  account  of  the  dividends  accrued  due  upon 
\he  said  Bank  Annuities  since  the  death  of  the  testator,  and 
of  the  interest,  which  has  accrued  due  upon  the  residue  of  thf 
^^d  two  legacies  of  10,000/.  each,  according  to  the  legaLrali 
of  interest  in  Jamaica ;  that  the  Defendant  may  be  decreed 
to  pay  what  shall  be  found  due  accordingly,  and  also  to  pay 
such  sum  of  money,  as  the  Court  shall  think  ju9t,  for  the 
n^untenance  and  support  of  the  Plaintiffs  for  the  six  mont|K 
after  the  testator*s  death ;  an  account  of  the  personul 
estate,  &c. 

The  Defendant  by  his  answer  stated,  that  he  has  since  the 
death  of  the  testator  paid,  laid  out,  &c.  for  the  use  of  the 
plaintiffs,  his  sisters,  several  sums  of  money  on  account  of 
their  legacies;  which,  he  beUeves,  amount  to  a  larger  sum 
J;han  the  interest  of  their  said  legacies;  and  he  submits,  they 
are  not  entitled  upon  any  part  of  their  legacies  after  the  rail 
of  interest  in  Jamaica \  and  that  according  to  the  true.conr 
struction  of  the  will  the  amount  of  the  current  money,  whidi 
.w^.inve^ed  in  the  said  15,500/.  dper  cent.  Consolidated  Bai^ 
Annuities 
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AomAiea  and  79SL  Bank  4  p^  cent.  Annuities,  was  ta  be' 
eomidered  as  applied  in  part  payment  and  satisfaction  of  the* 
aid  several  legacies  of  10,000/. }  therefovie  the  *  said  stock 
oqlit  to  be  leceired  in  part  satisfaction  of  the  said  legacies 
M  and  for  the  sum  of  16,377/.  7s.  6d.  Jamaica  currency ; 
kng  the  amount  of  the  current  money,  which  was  laid  out 
in  Ae  porcfaase  of  such  stock. 

The  BBgwer  also  submitted,  whether  die  Plaintiffs  are  en- 
tided  to  any  mtecest  upon  their  ieveral  legaciesr  during  the 
fint  six  months  after  the  testator's  death. 


iBoa. 
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The  Attorney  General,  and  Mr.  RomiUy,  for  the  Plailitiffs^ 

legncyis,  10,000/.  currency  at  the  time  of  the  testator's 

deidu    It  18  impossible,  that  he  could  have  reference  to  the 

KfcnJ  soma  he  had  remitted  from  time  to  time,  from  1783  to 

17M,  and  afterwards  tflPlbe  time  of  his  deat& ;  during  all  whieb 

tae  he  was  accumulating  money,  and'  had  ift  view  to  trans&r 

to  this  ooimtry  a  certain  portion  of  it,  to  make  a  provision  for' 

las  daugfatera  in  the  Funds  upon  the  trusts  of  his  will.     Titf 

kid  out  in  stock,,  it  must  bear  the*  interest  of  Jamaica  fromr 

die  death  of  the  testator ;   which  for  the  first  six  montEa^ 

dnring  which  they  are  to  be  maintained  and  educated  at  the 

eiqpence  of  his  estate,  is  t6  accumulate  for  their  benefit.     Ther 

eiecator  b  to  discharge  himself  of  this  legacy ;   and  he  is 

CBtided  to  the  residue  of  the  fund  subject  to  the  legacy.     The" 

totilor  certainly  iheant,  that  the  stock  should  be  vested   itf 

As  tmateea.     His  idea  was,  that  the  will  would  be  executed,' 

Um  the  son  would  attain  twenty-five ;  and-  that  those  exe*« 

orton,  whom  he  treats  aa  trustees,  would  invest  this   fiuidi 

in  dieir  own  names  for  the  benefit  of  these  legatees. 


Mr.  Piggott  and  Mr,  W.  Agar,  for  the  Defendant 
Tke  testator  clearly  meant,  that  the  stock  should  be  takeiV 
bjdicse  legatees  at  the  expenccr  at  which  it  had  been  pur*- 
dated,  at  die  cost  of  that  atock.  The  will  is  very  remarks 
iUb;  reciting  the  fact  of  the  investments,  and  his  intention,* 
diit  the -provision  for  his  younger  children  should  be  equal 
pndoQs  of  his  Bank  Annuities.  Meaning  to.  invest  the  legacy 
it  itock,  if  he  had  laid  out  10,000/.  current  money  for  eacb 
rfdHiD,  it'i»  clear,  he  must  have  meant  them  te^  take,  that*- 
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If  SQj  it  is  equaDy  clear,  that  it  is  only  condidonally  tliat  h 
gires  any  thing  more :  if  the  investment  is  not  completed! 
so  much  more  as  may  be  necessary  to  complete  the  inTestmen 
shall  be  supplied  out  of  his  personal  estate.  If  completed 
it  is  impossible  to  deny,  that  it  would  be  specific.  The; 
could  not  *  be  entitled  to  more  than  was  purchased  with  Aai 
sum.  In  Roberts  v.  Pocock  (  51 ),  though  your  Lordship  hdf 
the  legacies  general,  yet  they  were  considered  so  specificaD] 
charged  upon  the  fund,  that  it  could  not  be  disposed  to 
the  disadvantage  of  the  legatees. 

With  respect  to  the  question  of  interest,  the  common  mb 
applies.  The  testator  intends,  that  the  investment  shall  be 
made  at  the  end  of  six  months,  if  not  done  before;  foreseeinit 
that  his  executors  could  not  in  less  time  have  remitted  the 
money.  There  is  no  pretence  for  varying  the  general  nd^ 
diat  upon  the  balance  the  executor  is  to  supply  to  make  i^ 
the  vahie  he  is  to  pay  the  ordinary  interest:  viz.  4  per  ceKl$ 
according  to  the  course  of  the  Court,  not  the  interest  of  the 
island:  Stapleton  v.  Conway  (52).  In  Malcolm  v.  Moh 
/in  (53)  this  precise  question  was  determined  by  the  present 
Master  of  the  Rolls. 


The  Attorney  General^  m  reply. 
Suppose  no  stock  had  been  purchased,  but  the  10,0001 
currency  had  been  paid  in  Jamaica  by  bills  on  London^  to 
be  invested :  it  is  true,  the  remittance  being  made  firOB' 
Jcunaica,  the  time  the  bills  had  to  run  would  have  been  le 
much  loss  of  interest :  but  then  they  would  have  the  ]^rdfit 
oif  the  exchange ;  which  from  Jamaica  always  exceeds  Ae 
cUflferaice  of  interest 


Lord  Chancellor. 
There  is  nothing  fluctuating  in  this  legacy.    It  most  be 
10,000/.  currency.    They  could  nrither  have  more  nor  lesi 
Suppose,  the  investments,  the  value  of  the  stodc  porchaaed 

has 

(51)  Ante,  Vol.  IV»  150.  See  555,  508,  748,    and  the  Bol9 

also  as  to  specific  legacies,  Cole»  Vol.  II,  641. 
iwaii    V.    Coleman^   CSunoortk  v.        (52)  1  Ves.  427. 
BescA,  Innes  v.  Johnson,  Ktrhg        (63)  ZBro,  O.  C.  50.    Bmarht 

V.  Potter,  ante,  II,  630.    IV,  v.  Riehetts,  post.  Vol.  X,  330. 
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hi  exceeded  20,000/.  currency^  they  would  have  been 
Inpited :  if  the  stock  had  risen  to  par,  they  could  not  have 
liad  mofe  than  10,000/.  a-piece  currency.  If  it  w&s  specific^ 
die  Tihie  of  the  stock  must  be  of  necessity  ascertained  by 
AeTabe  at  the  death  of  the  testator.  But  there  is  nothing 
fedfic  inat.  It  is  a  legacy  of  10,000/.  currency  each.  They 
never  can  receive  more :  nor,  as  I  apprehend,  less. 

Upon  the  other  question,  they  must  be  maintained  for  six 
MBths  at  the  expence  of  the  estate.  That  is  directed  ex- 
preiely.  *  The  computation  of  interest  will  be  upon  the 
10,000/,  Jamaica  currency  from  the  death  of  the  testator  till 
tk  time  of  the  investment ;  and  the  dividends  will  go  pro 
Undo  in  payment  of  that.  They  do  not  take  the  stock :  but 
the  stock  stands  as  a  security  ibr  the  completion  of  the  in- 
vcetment.  Antecedent  to  the  time  the  investment  is  com- 
pleted the  dividends  are  the  executor's:  but  he  must  answer 
Jmmea  interest,  till  the  investment  is  completed.  The  cases 
referred  to  have  no  relation  to  this;^  which  is  distinct  and 
f^edfic.  .He  directs  10,000/.  currency  to  be  renutted,  to  be 
imsted.  Suppose,  it  had  been  paid  the  first  day  after  his 
detth.  They  must  remit  it  here:  but  if  they  execute  it 
punctually,  and  remit  it  the  first  day,  from  the  death  to  the 
ptjment  of  the  bill  they  have  the  exchange:  suppose,  the 
Rsittance  is  not  made  till  a  year  after  the  death :  tiien  the 
traet  reposed  in  Jamaica  upon  hb  executors  is  not  discharged, 
wbSL  the  legacy  is  paid  with  interest  according  to  the  course 
d  Jamaica. 

This  IS  not  a  specific  legacy ;  and  it  is  not  correct  to 
Hj^  a  legacy  is  either  general  or  specific;  for  there  is  a 
poenl  legacy  not  attended  with  the  qualifications  of  a  spe- 
ofie  legacy,  yet  vdth  an  appropriation  upon  part  of  the 
froperty.  That  was  the  ground  I  went'  upon  in  Roberts  y. 
f^ndt;  and  that  is  the  case  here. 

Tlie  Master  most  inquire,  what  sum  of  money  would  have 
Iw6ii  necessary  to  have  invested  in  the  3  per  cents,  to  have 
fvd  10,000/.  currency  to  elu^h  of  the  legatees  at  the  time  of 
^  testator^s  death;  and  compute,  what  is  due' to  the  Plaintiffs 
^  dieir  legacies,  with  interest  according  to  such  currency 
^ibe.time  die  whole  investment  is  made  upon,  such  sum  aa 
Master  shall  find  would    have    been  necessary  for  the 

invest* 


9Q» 

1800. 
Raymond 

Brodbelt; 


[•«06  1 
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18oa         Ifivestment    An  account  must  he  taken  of  what  ha#  b^M  Us^ 

^  ""^^^^  out  for  the  maintenance  of  the  PlaintifTs  sbioe  the  ^zfinfite 

Raymond       ^  ,     ^  ^       ^      «,.-<»   i  <■    . 

9.  of  the  first  six  months  after  the  death  of  the  testator;  mmg 

finoDBELT.     which  they  were  maintained,  and  were  entitled  to  be  teUiH 

tained,  at  the  expence  of  his  estate*    All  parties  must  IdM 

^  ^r^^  -.       tbeir  costs.  •  -^ . 

[207]  ,  ^    •, 

Rolls. 
1799. 

JDec.24th. 
^^^'  HARRISON  V.  FOREMAN* 

Feb.  4ih. 
A  clear  vested    JOIiN  STALLARD,  being  possessed  amotig  other  per^ 
interest  not  golial   estate  of   6661.  annuities  of  1778,    by  his  wSti 

devested  :  the    ^^^  ^^^  jg^j^  ^f  August,  1779,  gave  to  Joseph  Jennings  and 

e  press  co  -     Jq^  Harrison  401.  per  annum,  part  of  the  said  annuitiefl^' 
ttngency,  upon  .  .,,..,,       ^  ,  i         i.    .  ..  m 

which  it  was    "^  ^'^^   ^  P^^  dividends  and  produce  thereof,  wmqq 

to  be  devested  should  from  time  to  time  arise  and  become  payable,  talft 

not   having  cousin  Mrs.  SaraJt  Barnes  during  her  life,  exclusive  of  her  niti» 

happened.  riage  or  any  future  husband,  and  not  to  be  subject  to  Ids  or 

Bequest  to  A.  ^^1'  debts  or  control ;  and  from  and  after  her  decease  upoa 

for  iife»  and  trust  to  transfer  the  said  sum  of  40/.  per  annum,  or  dn 

after  her  de-  stock  or  fund,  wherein  the  produce  thereof  might  be  invested 

cease  to  B.  and  to  Peter  Stallard  and  Susannah  Snell  Stallard,  children  oT 

C.  in  equsl  j^jg  (^i^^  testator's)  cousin  William  Stallard,  in  equal  moietiei; 

J  '     ^,     and  in  case  of  the  decease  of  cither  of  them  in  the  lifiHiflM» 

in  case  of  the 

decease  of  ei-  ^^  *^®  ^^^^  Sarah  Barnes  then  he  gave  the  whole  thereof  iv 

ther  in  the  life  ^^^  survivor  of  them  living  at  her  decease.     He  gave  aD  tlir 

of  il.  the  whole  residue  of  his  estate  and  effects  of  every  kind  to  ESnaieA 

to  the  survivor  Stallard  and   Sarah    Stallard,    the    children  of  his  coon 

of  them  living  Abraham  Stallard,    to    be   equally  divided    between  theoib 

n  **®' ^?f  ®**®'  ahare  and  share  alike ;  and  he  appconted  Jennings  and  Hm^ 
^.  and  C.  have     •        i- 

A  J   •  X         rtson  his  executors, 
vested    inte- 
rests as  tenants      ^^  *  codicil,  dated  the  2d.  o(  February,  1781,  amoj|(|:0tl^ 

in  common,      things  the  testator  revoked  the  disposition  of  the  reaiSte,  aiiA 
subject  to  be    gave  it  in  the  same  terms  to  the  said  EUkabeth  StaUmrd  wL 
devested  only    Sarah  Stallard,  and  Mary  Main,  sen.  and  Mary  Mam,  jun. 
upon  the  con-  equally, 
tingency  ex-         gy  another  codicil,  dated  9th  February,  1782,  the  testator 

taking  notice  of  the  death  of  Jennings  iq>pointed  another 

joint-executor  with  Harrison^ 
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He  testator  died  in  ilTorcA  1782.  Susannah  SneU  SiaUard 
mi  Psier  StaOard  died ;  the  former  in  January  1784:  the 
litter  m  December  in  the  fiune  year ;  both  intestateh  Sarah 
Bmm  died  in  January  1797«  The  bill  was  filed  by  the 
gscutofs  of  the  testator;  praying,  that  it  may  be  declared, 
ik  are  entitled  to  the  said  40/.  per  annum  Annuities/  &c. 
Hie  question  was  between  the  Defendant  Foreman^  adminis- 
titriz  of  Susannah  SneU  StaUard  and  Peiet  StaUard,  and 
Ibe  residuary  legatees,  claiming  it  as  having  fidkn  into  the 
nidiie^ 


1800. 


Harrisoic 

FORSMAH. 


(5i)  Mr.  Hood,  for  the  Defendant  Foreman,  contended, 
iit  SuMomnak  SneU  StaUard  and  Peter  StaUard  were  joint- 
tasnts  of  the  capital  of  the  fund,  subject  to  the  life  interest 
li  Sarah  Barnes:  but  the  3fiw^er  of  the  RoUs  intimated  a 
faided  opiiiion,  that  they  were  tenants  in  common. 

•  h  was  Aen  contended  for  the  same  Defendant,  that,  each 
if  them  having  a  vested  interest  in  a  moiety,  it  passed  to 
tkir  respeetive  personal  representatives;  the  event>  upon 
*Ueh  the  legacy  was  given  over  to  the  survivor  of  them 
bag  at  the  decease  of  Sarah  Barnes,  not  having  happened ; 
Ml  having  died  during  her  life. 

The  cases  cited  were  Barnes  v.  AUen(65) ;  Monkhouse  v. 
Afaie(56);  Benyon  v.  Maddison{^S1)\  and  Scurjield  v. 
Bsmes(68). 

Mr.  Stanley,  for  the  residuary  legatees. 

*  Those  cases  do  not  apply;  and  there  is  .no  case  like  this. 
HiUDg  the  whole  sentence  in  the  will,  relating  to  this  legacy^ 
iifBtlier,  it  is  dear,  the  testator  intended  a  personal  benefit 
^tumnnah  SneU  StaUard  and  Peter  StaUard  i  and  diat  nei- 
'brdiould  take  any  benefit,  unless  sarriying  Sarah  Barnes  ;f 
isasf  whose  life  nothing  vested,  but  their  right  was  merely 
Misgent.  As  she  survived  them  both,  the  legacy  upon  her 
Milspeedf  and  fell  into  the  general  residue. 


[S08] 


(M)  The  argaments  ex  rs&i- 


(^)  t  Bm.  C  C.  181.    Ante, 
HlII,M8,n. 

V0L.V, 


(66)  1  Bra.  C.  C.  208. 

(57)  2  iffro.  C.  C.  75. 

(58)  3  Bra.  C.  C.  91. 
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Fefr.  4th. 


Harrison 

FORBMAM. 


[•209J' 


Master  qf  the  Rolls. 

The  only  question  upon  this  will  is,  whether  bjr  the  etenr* 
that  has  happened^  ^the  deaths  of  Susannah  SneU  Stalla^ 
and  Peter  StaUard  in  the  Hfe  of  Sarah  Barnes^  this  sum  * 
40^.  per  annum  annuities  given  after  her  death  in  their  iavo^i 
is  undisposed  of ;  or  in  other  words  )irhether  the  bequest 
by  these  means  put  an  end  to  and  become  absolutely  voijc 
Upon  the  first  part  of  the  will,  if  it  stood  without  the  .condit»z9 
annexed  in  case  of  the  death  of  either  of  them  in  the  fife- 
time  of  SareJi  Barnes^  there  could  be  no  doubt,  I  suppose^ 
that  it  would  have  been  a  vested  interest  in  those  two  persons  $ 
for  it  is  a  bequest  of  these  annuities  to  a  person  during 
her  life;  and  after  her  decease  to  two  given  persons  in  equpl 
moietiesr  If  it  rested  upon  those  words^  there  could  be  noi 
*<loubt  it  would  upon  the  death  of  that  person  have  been 
a  vested  interest  in  them  as  tenants  in  common,  transmissiUi 
to  their  representatives,  whether  they  survived  the  person 
entitled  for  life,  or  died  before  her.  Then  comes  the.  coi^ 
dition  annexed;  making  a  disposition  in  a  given  event  diS 
ferent  from  that,  which  would  have  been  the  effect  of  tlk^ 
first  words.  The  contmgency  described  in  that  part  of  tbe 
will  never  took  place ;  there,  being  no  survivor  of  those  twa 
persona  at  that  time.  The  question  is  then,  whether  th» 
makes  the  whole  void;  as  if  it  never  vested  at  alL 

It  is  perfectly  clear,  that  where  there  are  clear  words  of 
gift,  giving  a  vested  interest  to  parties,  the  Court  will  nerer 
permit  that  absolute  gift  to  be  defeated,  unless  it  is  perfectly 
clear,  that  tbe  very  case  has  happened,  in  which  it  is  declarftd, 
that  interest  shall  not  arise.  The  case  of  Mackell  v.  Wm^ 
ter(5&yia  most  analogous  to  this.  I  hetd  the  interest  alwe^ 
hitely  vested  in  the  surviving  grandson.  My  decree  ym 
reversed:  the  Lord  ChanceUor  holding  two  things;  in  bodr 
of  which  I  had  given  an  opinion;  first,  that  it  never  didvesk 
m  the  two  grandsons  or  the  survivor  of  them :  Sdly,  If  it  did 
vest^  yet  it  snfiieiently  appeared  upon  the  will,  that  the  test 
tator  intended  a  survivorship  to  take  |^liace  between  all  three^ 
the  grandsons  and  the  grand-daughter,  though  it  was  not 
depressed.^  As  to  the  first  point,  it  does  not  bear  upon  thk^ 
case.    The  Lord  Chancellor  was  of  opinion^  the  words  wertf 


ttol 


(fiO)  Ante^  Vol.  Ill,  23%  536b 
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M  fuffieient  to  pw  a  vested  interest  to  the  two  grandsons 
bt  this  reason ;  that  nothing  was  given  to  them  till  their  ages 
of  twenty-one:  bat  the  capital  and  the  accumulation  are  di- 
nrted  to  be  paid  to  them  at  that  time  and  no  other.  His 
Lordship's  opinion  is  expressly  founded  up<Hi  that*  My 
epnioii  tested  entirely  upon  the  first  point  I  admit  the  ab- 
nidity  of  .the  intention:  but  that  is  no  reason,  why  it  should 
Bot  prevaiL  I  am  very  glad,  the  decree  took  the  turn  it  did ; 
bt  unquestionably  it  effected  the  real  intention  of  the  tes- 
tatrix. 

Bat  without  entering   into  that  question,  or  commenting 
&rtlier  upon  that  ca^e,  to  which ,  it  is  my  duty  to  submit, 
it  is  sufficient  to  say,  that  it  is  impossible,  any  doubt  can  be 
CBtertained  upon  the  *  words  of  this  will.    Upon  the  prin- 
dpk  of  die  Lard  Chancellor's  opinion,  that  the  words  in  that 
iiB  were   not  sufficient  to  give  any  vested  interest  till  the 
ittnnnient  of  majority,,  my  decree  undoubtedly  was  wrong. 
But  upon  the  doctrine  held  both  by  his  Lordship  and  by  me 
it  must  be  determined,  that  upon  the  words  of  this  will  there 
WIS  a  vested  interest,  that  was  to  be  devested  only  upon  a 
giien  contingency,  and  the  question  only  is,  whether  that  con* 
tngency  has  happened.    No  words  can  be  more  clear  for  a 
vetted  interest    Then  the  rule,  that  I  applied  in  Mackell  v. 
WhUer,  and  that  was  admitted  by  the  Lard  Chancellor ,  takes 
fbce;  that  if  there  is  a  clear  vested  interest,  the  Court  is 
9Af  to  see,  what  there  is  to  take  it  away ;  and  the  only  con- 
ti^enqr  vi,  that  in  case  of  the  decease  of  either  of  them  in 
the  fife  o£Mjn;.  Barnes  the  whole  is  to  go  to  the  survivor. 
Meiliior  of  tbein  was  living  at  hei  death.    That  rule,  there- 
in, diat  I  appBed  in  MaekeU  v.  Winter,  and  that  I  still 
Aflk  Imiding  upon  a  Court  of  Equity,  applies.    There  is  a 
imed  interest;  and  the  contingency,  upon  which  it  is  to  be 
dmiiitdj    never   happened:    the    vested    interest  therefore 
wmini;  as  if  that  contingency  had  never  been  annexed  to  it. 
VpoQ  llie  prindf^  laid  down  by  the  Lord  Chancellor  in 
UmiM  T.  Winter  I  am  perfectly  clear,  his  Lordship  would 
^mt  agreed  with  me  in  this  case.    I  could  illustrate  the  prin* 
d|fc  by  putting  the  case  of  a  real  estate,  instead  of  these 
vnndes,  given  after  the   death  of  the  tenant   for  life  to 
^nt  two  persona  pMlalheir  heirs,  as  tenants  in  common ;  but, 

•    P2  if 


a  800. 


Harbison 

V. 

Forbman; 


[  •210  ] 


310 


CASES  IN  CHANCERY. 


1800. 


HARRIflfON 
FORRMAN. 


if  either  of  them  dies  before  the  d^ath  of  thd  tefiknt  fo 
life,  then  to  the  sunrivor  and  hi^  heirs.  Putting  it  so,  ther 
is  no  possibility  of  doubt,  it  Would  have  been'  a. vested  ic 
terest  in  them,  to  be  devested  upon  a  contibgencyi  'whic 
did  not  take  plaee. 

It  b  ufiftecedsari^  for  me  to  take  notice  of  that  case  otAUk 
V.  Barries ;  fls  I  have  elsewhere  (  60 )  ofoserted^  that  it  is  lu 
correctly  reported. 

Declare,  that  these  annuities  of  40/,  per  ann.  were  a  vested 
interest  in  Susannah  Snell  Stallard  and  Peter  StaUard,  and 
now  belong  to  the  Defendants  Foreman  and  his  wife  in  right 
of  the  latter  as  their  administratrix  (  61 ). 


(60)  Ante,  Vol.  Ill,  208,  in 
Perry  v.  Woods. 

(61)  Post,  limiiherr.tVillock, 
Vol.  IX,  233.  Skey  v.  Barnes, 
QMer,  335.  Sturgess  v.  Pearson, 
4  Madd.  411.  For  the  mle, 
where    survivorship    generally. 


withont  reference  to  any  par 
ticular  period,  is  added  to.: 
tenancy  in  common,  see  ante 
Russell  V.  Long,  Vol.  IV,  561 
Roebutk  V.  Dean,  II,  265,  was 
the  note,  267. 


[211  ] 

1800. 
Fe6.8liL 

Under  a  gene- 
ral power  to 
sell,   assign, 
and   transfer, 
an  agent   can- 
not pledge  for 
his  own  debt. 


DE  BOUCHOfUT  r.  GfOLDSMfD. 

^T^HE  Plaintiff  and  his  wife,  being  possessed  of  191  sharei 
standing  in  her  name  in  the  books  of  the  London  Asnr 
ance  and  the  London  Assurance  ef  Houses  and  Goods  fnm 
Fire,  executed  a  power  of  attorney,  dated  the  39th  of  Sq^ 
tember,  1794,  to  the  houae  of  Muihnan  and  Co.,  aa  tieii 
agents  and^  correspondents,  by  which  the  wife  by  the  authority 
of  her  husband  appointed  Muilman  and  his  partner  Naides^ 
of  London^  merchants,  jointly  and  separately  her  true  an^ 
lawful  attorneys  or  attorney  for  her  and  in  her  name  to  sell 
assign,  and  transfer,  unto  any  person  or  persons  all  (or  pari 
of  161  shares  in  the  capital  or  principal  stock  of  the  saic 
Corporation,  called  the  London  Assurance,  and  all  benefi 
orbing  thereby,  to  receive  the  principal  and  monies  arisini 
therefrom  and  also  the  dividends  due  upon  the  said  stock  unt 
transfer  thereof,  and  to  give  acquittances  for  the  same,-  and  t 
do  all  lawful  acts  requisite  for  effecting  the  premises ;  theiele 

ratifyii 
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and  eonfinning  aU  her  said  attorneys  or  either  of 
tkm  should,  do  therein  by  virtue  thereof. 

Under  that  power  Muibnan  and  Co*,  having  upon  the  25th 
d  JprS,  1795,  sold  and  transferred  thirty  of  the  shares,  and 
being  ipdeljited  to  the  Defendants,  conunission-brokers,  in  the 
hibit  of  advancing  money  upon  securities,  applied  to  them  Cor 
5000^;  offering  as  a  security  &r  there-payment,  in  addition 
to  the  security  ^ready  in  the  l^ands^  a  transfer  of  the  remain- 
ing 161  shares  of  the  Plaintiff's  stock  and  also  a  transfer  of 
nne  Ifillion  Bank  Stock.  Transfers  were  made  accordingly 
o&  the  S5th  of  Aprils  1795.  The  shares  appeared  then 
standing  in  the  name  of  the  Plaintiff;  and  it  appeared,  that 
they  were  transferred  under  the  power.  In  1797  Muibnan 
ai  Co.  became  bankrupt.  At  that  time  only  170L  8s.  3c/. 
lemained  due  from  then»  upon  their  general  accDunt  to  the 
Pefeq^ants. 

The  bill  prayed  a  ns-transfer  of  t^e  sha^res,  an  account  of 
Ike  dividends  received,  &c# 

The  Defendants  by  ^heir  answer  stated^  that  t]iiey  had  no|; 
9ny  other  kpowlied^ej  that  the  shares  were  not  the  property 
of  the  baijjbrupts,  except^  that  they  appe^ured  stianding  in  the 
Plaintiff's  f  j^axna  and  to  }}e  transferred  under  a  power  given 
for  that  purpose ;  and  die  Defendants  did  in  fact  understand 
ind  believe  the  said  shares  to  be  at  the  disposition  of  the  said 
pntoership  :  and  that  they  had  a  right  to  transfer  the  same  as 
t  security  to  the  Defendants;  They  insisted,  it  was  not  in- 
cumbent on  them  to  inform  themselves  of  the  particukor^ 
idating  to  the  said  stock. 

Nantes  and  two  cIer|fLs  of  the  Defendants  ]by  their  deposir 
tbns  tMt>ved,  that  the  stoipk  was  to  be  a  security  in  additioi^ 
Id  die  other  securities  in  the  hands  of  the  Defendants  for  the 

*  •      •  • 

iDOQi.  and  interest,  an4  ^laQ  for  the  balance  due  to  them  from 
MnfaiQMt  9nd  Co.  upon  their  general  account  and  such  aums 
u  ahoold  \fe  afterwarcfs  advanced ;  and  Nnntes  stated,  that 
Ik  oonsidexed  them  as  living  the  absolute  disposition  of  \\ie 


1800. 


Db  Boucu- 

OUT 

r. 

QOLDSMIP. 


[  •aia  ] 


The  SoKdtor  General  and  Mr.  Richards,  for  the  Plaintiffs. 

The  Defendants  are  not  entitled  to  hold  this  stock  for  the 

^  due  to  them  from  the  bankrupts.    A  power  to  sell  does 

not 
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De  Boijcr^ 

ODT 

V. 

OOLPSMIP. 


not  include  a  power  to  pledge,  even  as  to  personal  chatteky 
which  caniiot  be  traced.  It  was  determined  as  to  factors  in 
Pixterson  v.  Tci8h{Gi)\  and  has  been  recently  recognized  in 
Da^ubignyy.  Duval {GS).  But  this  property  can  be  traced* 
This  power  is  merely  to  sell  the  stock  and  receive  the  money : 
but  the  transfer,  that  has  taken  place,  is  a  deposit  onfy.  It 
was  incumbent  upon  the  Defendants,  having  notice,  ta  look 
into  the  power:  but  upon  those  cases  it  is  not  necessary  to 
fix  them  with  notice,  that  Mttilman  and  Co.  were  pledgii^ 
stock  not  standing  in  their  own  names.  The  identity  of  llie 
stock  is  dearly  admitted. 


I  •gjs  ] 


The  Attorney  General  and  Mr.  Stanley^   for  the  De» 
fendants. 

This  queStion  is  very  important  t6  persons  in  the  situation 
of  the  Defendants  in  the  city ;  though  the  actual  object  of  tins 
suit  is  very  tiifling.  The  bankrupts  carried  on  a  very  oono- 
derable  business  in  receiving,  transferring,  and  disposing  q^ 
in  various  wdys,  the  stock  of  several  persons  abroad.  It  ia 
true,  the  Defendants  had  what  is  generally  deemed  notice 
in  Equity.  All  these  powers'  of  attorney  are  in  preciselj 
the  same  terms;  enabling  them  to  assign  and  transfer;  anc 
if  the  intention  had  been  to  give  them  authority  to  pled^ 
the  stock;  the  power  would  have  been  in  precisely  dm* 
*  same  words.  The  habit  of  raising  money  in  this  way  b; 
pledging  i^tock  is  v^ry  frequent;  and  persons  in  the  * situaticM 
of  these  Defendants  do  not  look  at  the  particular  authoritj, 
only  to  see,  that  there  is  a  right  to  transfer  and  sell ;  and 
upon  that  power  it  is  conceived,  those  who  have  it,  may  do 
;smy  thing  with  the' stock.  As  the  Defendants  had  no  infoma* 
tion  of  the  particular  instructions,  and  as  the  Plaintiffs  had  by 
this  power  enabled  the  bankrupts  to  make  a  transfer,  the  De- 
fendants had  a  right  to  consider  them  as  warranted  to  male 
the  transfer ;  ahd  therefore  the  Plaintiffs  must  look  only  to 
Muilman  and  Co.  for '  the  consequences.  Business  of  this 
description  cannot  be  transacted,  as  it  has  been,  if  diese 
persons  are  considered  bound  to  inquire,  whether,  where 
people  abroad  have  given  power  to  transfer  stock,  those 
powers  extend  to  a  pledge  as  well  as  a  sale.    They  m^ht 

easSy 

(62)  2  Sir.  niQ.  (63)  5  Term  Rep.  S.  R.  006. 
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ttifhicre  evaded  it  by  Belling  and  transferring  the  stock 
nto  aaodier  name,  and  buying  it  back  in  their  own. 

> 

Lord  Chancellor.      - 

Itlutt  been  settled  with  regard  to  goods;  and  there  is  no 
doabt,  diat  if  goods  are  consigned  to  a  factor  to  selly  he 
dmot  pledge  them.  It  must  he  a  band  fide  sale  &r  valuable 
conaderation^  I  am  not  apprised  of  the  late  case :  but  I  had 
taken  It  to  be  a  pretty  clear  principle^  The  Defendants  are 
eertBii^irrong  in  point  of  law.  I  take  it,  not  merely  to  be 
a  piBciple  of  the  law  of  England,  but  by  the  Civil  Law  that 
if  a  person  is  acting  ex  mandaio,  those  dealing  wi<^  him 
iRist  look  to  his  mandate. 

Decree  the  Defendants  to  transfer  the  stock,  to  repay  the 

ilindends  they  have  received,  and  to  pay  the  costs  (64). 

• 
(64)  As  to  an  executor  pledg-    VIII,  209.     M'Leod  v.  Jhrum" 

i^  the  assets  for  his  own  debt,    mond,  XIV,  353;    XVII,  152. 

•ee  post.  Hill  v.  Simpson,  Vol.    Keane  v.  Uobarts,  4  Madd.  332. 

<^lf^  15?.      Toylor  V.  Hawkins, 


leoo. 


Db  Bouch- 

OUT 

V. 

OOLDSMIP^ 


By  the  Ci?il 
Law,  as  well  as 
thelawof  A^r 
land,  if  a  per^ 
son  is  acting  ex 
mandate,  those 
dealing  with 
him  most  look 
to  his  antiio* 
rity. 


LUDERS  r.  ANSTEY.  1800. 

Feb.Sik. 
^flllS  cause,  ( reported  ante.  Vol.  IV,  601),  ^ame  before    Constmctioii 

the  Court  tp  be  reheard,  upon  the  petition  of  the  Plain*  of  an  inaccu- 
rate letter,  the 

The  prindpal  olijeotioB  taken  to  the  decree  was,  that,  the  ^>*"  of  a  set- 
fetter,.  dale4  the  17th  of  4pril,    1791,.  being  ta^n  as  the  ^®"^'^** 
iuaii  of  die  settlement  ^e  arrangement  made  by  the  decret^ 
'Ufm  the  footing  was  incorrect  in  dedaring,    that  theDe^ 
^akoABoberiAnHetf  is  entitled  « to  one-third  of 4he  fortune      [  *214  ] 
M  fe  settled :    the  Plaintiffi   now  contending,    diat   in  .  ih^ 
fmasStMp.  tbat  followed  the  second  marriage,  two-rthirds  were 
io  be  divided  into  fifths ;  viz.  among  the  four  PlaintifiB,  tbe 
diUb^en  by  the  first  marriage,  and  the  Defendant,   as  ad-* 
MJstrator  of  his  deceased  child ;  admitting  the  decree  to  be 
l%iit  in  considering  him  entitled  to  the  int^st  of  the  rcr 
aMdnng  third  for  hiis  life,  and  making  a  smiilar  distribution 
nf  the  capital^  subject  to  his  life  interest. 
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[  •gl?  ] 


The  AUamey-General  and  Mr.  Cox,  for  the  Pkdntiflb 
This  point  was  scarcely  noticed  at  the  hearing:  ourattai 
tion  being  directed  to  the  other  question,  how  far  the  letti 
was  to  be  the  foundation  of  the  settlement.  This  poii 
depends  entirely  upon  the  construction  of  a  passage  in  ll 
settlement.  It  is  not  very  satisfactory  to  argue  upon  di 
grammatical  construction  of  such  a  letter ;  but  the  Court 
sometimes  obliged  to  do  so. 

The  object  of  the  letter  was  an  equal  distribution ;  iecuiin 
at  all  events  qne-tbird  as  a  present  provision  to  the  childre 
then  existing.  The  expression  "the  lattef^  must  accordin 
to  grammatical  coilstruction  mean  the  children  of  the  fin 
marriage.  One-third  was  to  go  to  each  class  of  ohildroi 
but  if  the  children  of  the  second  marriage  should  not  be  a 
many  as  four^  then  the  children  of  the  first  were  to  partidpil 
in  that  third :  the  object  being  an  equal  division  of  the  whoh 
consistent  with  the  idea  of  securing  that  independant  pro 
yision  tp  the  existmg  children  in  all  events.  How  is  Ai 
other  construction  consistent  with  the  word  "  secure  ?*"  Ii 
the  event  of  five  children  by  the  second  marriagCi  of  whid 
there  was  no  great  improbability,  the  object  to  'secure  a 
least  one-third  in  all  events  to  the  children  by  the  fin 
was  not  at  all  attained  upon  the  other  construction.  Tlw 
word  is  decisive  a?  to  the  intention,  thfit  if  there  should  b 
more  than  four  children  by  the  Defendant,  that  third  shbok 
noi  be  broken  in  upon,  but  if  not  so  many,  they  should  £ 
take  equally:  an  intention  very  proper  and  reasonable,  oIni 
sidering  from  what  quarter  flie  fortune  came.  Her  objedioi 
to  the  marriage  was  prinoipaUy  her  apprehension,  that  be 
children  by  Mr*  lAght  might  not  be  sufBci^itly  provided  for  h 
the  fortune,  that  came  from  their  father;  and  that  objectb 
the  Defendant  iqras  endeavouring  to  remove.  Suppose,  ther 
had  been  no  child  by  the  second  marriage :  then  according  t 
the  constructiou  of  the  letter  by  the  decree,  as  it  now  stan^ 
one-third  is* not  to  be  settled  at  all:  but  the  clear  intentio 
of  the  letter  is,  that  if  there  shall  be  no  child  of  the  secon 
marriage,  the  whole  fortune  shall  go  to  the  children  of  thefini 
the  remaining  third  being  to  be  settled  among  the  children  i 
both  marriages;  and  as  to  that  the  decree  is  right;  directin 
it  to  go  according  to  ^he  terms  of  the  letter ;  that  is^  amop 
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•I  tfe  dukhren  in  fifths  after  the  death  of  the  Defendant: 
vb  if  entitled  to  that  third  for  his  life.  The  petition  of  ro- 
kving  therefore  applies. only  to  the  other  two-thirds:  which 
At  Flaintiflb  eonceive  ought  also  to  be  divided  in  fifths  im- 
■ediately.  The  division  of  the  whole  therefore  ought  td 
be  in  fifths,  subject  to  the  life  interest  of  the  Defendant 
ia  one-third. 


1800. 


LUDBRS 
ANatBYv 


Mr.  Mansfield  and  Mr.  BicfuMrch,  for  the  Pefendant,  in 
support  of  die  decree. 

h  b  qiiite  impossible,  that  what  is  now  contended  CQuId 
be  die  gleaning  of  this  settlement;  viz.  th^t  two^thirds  should 
be  eonqdetely  lodued  up ;  one  for  the  benefit  of  the  children 
bjthe  fonoop  marriage,  the  other,  for  the  future  children; 
mi  the  interest  to  accumulate :  neither  the  father  nor  mother 
btring  any  Hfe  interest.  As  the  decree  now  stands,  that 
fobt  b  of  no  consequence;  the  Defendant  taking  one-third 
Si. representative  of  his  deceased  child:  otherwise  he  must 
bme  re-heard  the  cause,  ip  order  to  have  obtained  a  life 
blerest  in  that  third ;  fpt  it  is  impossible  to  suppose  such 
an  intention,  to  lock  up  that  third  for  the  benefit  of  iuture 
dddrai,  without  a  possibility  of  spending  ev^i|  the  dividend^ 
%  thrir  maintenance  and  education. 

Upon  the  construction  of  the  letter,  w|iy  will  not  the  exr 
**.yomr. former^  mean  the  children  by  the  former 
t  How  wiU  it  by  any  grammatical  construction  apply 
to .  Ae  children  by  the  second  marriage.  The  most  natural 
constmcdon  is.  that  the  decree  has  put  upon  the  words.  Th^ 
wdid  '^secure"*  can  mean  no  more  than  the  words  ** go  {«;** 
lAoA  are  used  as  to  the  other  children.  There  is  more  reason 
It  oispect  tliough  there  are  not  words  sufficient^  that  they 
hd  never  settled,  wh^er  there  should  not  be  a  life  interest 
mfliewhirfe. 

The  Defendant  admits,  tiiere  is  no  ground  to  impeach  the 
to  LuderSf 


IdMrd  Chancellor. 
The  decree,    as  drawn    up,    is  certainly  incorrect;  for  it 
firec^  the  Master  to  setde  one-third  agreeably  to  the  letter, 
kaving  the  construction  of  the.  lett^  tp  the  Master.    Upon 

the 
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the  Plaintiff  s  construction  it  comes  to  this;  that,  except  tbfc 
Defendant's  life  interest  in  one-third,  the  whole  is  to  te 
divided  into  fifths.  Upon  that  construction  the  children  of 
the  second  marriage,  if  kss  than  four,  would  have  less  AaH 
b  third. 


The  Aitomet/'General,  in  teply. 
But,  unless  they  exceeded  four,  they  would  have  as  mudi 
as  the  other  children ;  and  it  must  be  remembered,  that  the 
Defendant's  fortune  is  left  untouched.     It  is  impossible  npoi 
the  grammatical  construction  to  refer  the  words  "  the  loiter^' 
standing  as  they  do,  to  the  children  of  the  second  marriage^ 
The   other  construction  that  they  refer  to  the  existing  cUl^* 
dren  is  grammatical;    and  then  **  your  former^*  must  refer  If* 
the  children  by  the  second  marriage;    which    is  a  posflib|il' 
construction. 


Zorcf  Chancellor.  .         .    .v 

According  to  grammatical    construction    the  words    ^d^' 
latter^  would  refer  to  the  existing  children,  if  they  were  Oflfc 

« 

explained  by  what  follows  immediately,  viz.   "  yourformtir'f 
which  must  relate  to  the  children  then  existing ;  and  the  \AA 
was,  that  the  children  she  had  should  be  secured  in  dut^- 
third  at  all  events;   that  one-third  should  be  appropriaiel 
to  the  others,   the  number  of  whom  was  uncertain:    but  9^ 
there  were  inore  than  four,  they  would  have  fared  worse  l&ak 
the   others,     and  they  were  her   children,    and  (he  fortiiill 
her*s:    and   undoubtedly,    if   the  same  idea  of  securii^  ji^ 
third  is  to  prevail  as  to  the  children  of  the  second  marriagi^ ' 
it  would  have  had  the  efi^ct,  that  has  been  observed;  liiit||  \ 
could  not  be '  touched.      It  was  very  natural  to  give  '  it  tt  * 
the  children  of  the  first    marriage  immediately;     for*  Ae^ 
could  not  be  maintained  for  less  than  the  interest.     Thenk 
fore  letting  them  have  the  interest,  till  they  wanted  theiDftr 
pital,  was  taking  nothing  from  her.     But  it  would  have  beel| 
very  absurd  for    the    sake    of  future    childrea   to  abstap 
from  taking  the  interest. 

There  is'  an  inaccuracy  in  the  decree  in  not  explaining  th^ 
construction  of  the  settlement.  It  directs  one-third  to  gp 
accordmg  to  the  tenns  of  the  letter ;  which  accprding  to  this 

4ecree 
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m  the  Master  is  to  construe.  The  direction  for  the 
Bt  against  Luders  is  a  clear  oversight.  He  must  ac- 
;  ftr  what  has  come  to  his  hands  from  the  foot  of  the 
Bt  settled  with  the  administratrix. 


1M€^ 

LUDBRS 

V. 
AUSTBT. 


s  decree,  as  findHy  drawn  up,  declared,  that  a  settle* 
ought  to  be  made  by  the  Defendant /Zofter/^n^^y  to 
into  effect  the  terms  of  the  letter,  dated  the  17th  of 

• 

y  1791.  Anaccount  was  directed  of  the  fortune,  which 
ISaAnstey  was  possessed  of  or  entitled  to  at  the  time 
r  marriage  with  the  Defendant,  come  to  his  hands,  and 
r  hands  of  the  Plaintiff  William  Stratton  DundtM  Lights 
istrator  de  bonis  non  of  William  Light  (who  had  attuned 
ge  of  twenty-one);  and  an  account  of  such  parts  of  the 
^  and  effects  of  William  Light  as  came  to  the  hands 
i  Vhantiff  LnderSy  from  the  foot  of  the  account  settled 
die  adnunistratrix,  and  the  release,  dated  the  22d  of 
10%  1793.  Then,  after  directing  the  costs  to  be  paid 
r  the  fortune  o(  Lucretia  Anstey,  it  was  declared,  that 
did  of  the  remainder  of  the  fortune,  to  which  he  was 
sd^  as  aforesaid,  belongs  to  the  Dekndant  Robert  Anstey 
III  of  his  deceased  child;  and  that  one-fifth  of  another 
abo- belongs  to  him  in  the  Hke  right;  and  that  the 
ning  four-fifthd  of  that  third  will  belong^  to  the  Plaintiffs 
mm  Stratton  Dundas  Light,  Alexander  Whattey  Light , 
Mm  Light,  and  Henry  light,  at  the  death  of  Robert 
f;  and  the  Master  is  to  see  such  two-fifths  settled  on 
fi-Anstey  for  his  life,  with  remainder  to  the  said  Plain- 
,.and  that  the  remaining  third  belongs  to  the  said 
Bfls  ( the  Lights  )  in  equal  shares, 
e  necessary  directions  were  given  as  to  the  shares  be- 
D^  to  the  Plaintiffs;  of  whom  three  were  still  infants: 
upon  tiie  suggestion  of  the  Attomey-General,  that  the 
Bdant  had  maintained  them,  an  inquiry  was  added,  what 
ad  expended,  and  what  was  proper  to  be  allowed  fo^ 
nuunlenance  (65). 


(66)  Randall  v.  Morgan,  post,  Vol.  XII,  67. 
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^®^-  WOLLEN  r.  TANNER. 

Feb.Utl^ 
VoIanUry  JAMES  WINTER  by  his  bond,  dated  the  8d  of  Jdf, 
bond  to  pij  to  jYgg^  became  bound  in  the  penalty  of  12001,  with  a  oot^ 
an  ^™^"^  «  dition  reciting,  that  by  virtue  of  his  marriage  with  Elislabdif^ 
h'ld  f  A  ^^^^^^  ^^^^'  b^  had  received  goods,  chattels,  andmoiue8,lt 
in  such  parts  ^  considerable  amount;  and  that  he  was  desirous,  that  the 
&c.  as  the  ob*  ^^  600/,,  part  thereof,  should  be  disposed  of  to  the  se 
ligor  should  by  perspns,  and  in  such  manner  as  thereinafter  mentipqedi  aij| 
deed  or  will  therefore  the .  condition  was,  that  if  the  heirs,  executory  iff 
appoint;  and  ^ministrators,  oi  James  Whder  should  pay  the  sai^  ama  i(| 
for  want  of  ap-  gQQ^^  ^^^  ya&  decease  unto  and  amongst  all  such  child,  or  cU|| 
M*to"wi*°  ^^"  iA Susannah  WoUen  (wife  of  Thomas  WoOen  tfa^  Mb^ 
should  be  un-  ^^^  daughter  of  EUzabeth  Winter)  in  such  parts^  diares,  aal 
apppinji^d,  to  proportions,  manner  and  form,  as  James  Winter  should  bjf 
and  among  all  any  deed  or  deeds,  writing  or  writings,  or  by  hia  last  wiH  a^ 
such  child  or  testament,  direct,  appoint,  give,  or  devise,  and  for  want  of  sook 
children  of  A.  direction,  gift,  or  devise^  then  if  the  heirs,  e^^ecutors,  or.,a|| 
as  Blight  sur-  i^inistrators,  of  James  Winter  should  pay  the  said  sum  of  COtjIj 
|.  .  unto  and  amongst  all  such  child  or  children  of  Susannah  |FS4| 

pointmcnt  by  ^'^  ^  might  chapce  to  survive  James  Winter,  share  and  shoi 
will  of  the  ^%^i  ^  tenants  in  qommop  an4  not  as  joint  toq^nts^  then  fi^ 
whole  fnnd  to  bond  sl^oi^ld  be  VQif[» 

OM    of  six  .fames  Winter  by  his  will,  dated  the  5th  of  March,  I9M^ 

children  esia-  ^niong  other  things,  after  reciting,  that  under  and  by  .viij 


Wished.  ^f  ^  j^^^^  j^^^  previous  to  or  since  his  marriage  with£fii«; 

^arnes  Having  ^^^  j^jg  late  wife,  he  had  a  disposing  power  of  .^e  mmi( 
^        .  600/,  unto  all  or  any  one  or  more  of  the  child  or  childrw  S^ 

will  must  elect   *^^  ®*'^  Thomas  WoUen  the  elder  by  Susannah  his  wife,  that; 

fore  by  such  power  and  all  other  powers  enabling  ^miai| 
do  he  thereby  gave  and  bequeathed  the  ^aid  6002.  to  Thosstt 
WoUfn,  son  of  Tf^nuu  gotten  and  Susfv^nah  Woffeth  to  to 
paid  unto  him  at  the  end  of  six  calendar  montha  ne^t  afttt 
his  (the  testator's )  decease,  with  ipt^r^^t  for  the  same  sXifsr 
cent,  from  the  day  of  his  death;  aqc}  he  gave  to  four  o^Mr 
Qhijdren  of  Thomas  WoUen,  tl)is  lelder,  and  Susannah  WoUeB 
SOL  a-piece,  to  be  paid  unto  them,  when  the  youngest  6hoiik| 
/attain  his  or  her  age  of  twenty-one  years,  with  interest  at  the 
rate  aforesaid  from  the  day  of  his.  (the  testator's)  death. 

The  testator  died  upon  the  2d  of  March,  1796.    At  his 
death  there  were  six  children  of  Thomas  WoUen,  the  eUer, 

and 
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mi  Suamtah  WoUen  ,•  all  of  whom  were  infants,'  when  the 

(Hue  WW  heard. 

The  bin  'was  filed  on  behalf  of  the  four  children,  legatees 
tf  BOL  a  piece,  against  their  two  brothers,  Thomas  WoUen^ 
htjmmgetf  and  William  WoUen^  and  against  the  executor; 
^ngring  tn  account  in  respect  of  the  sum  of  600/.,  tipon  the 
fmaaHf  that  the  appointment  wais  Toid  $  and  also  claiming  the 
of  SOL  each. 


iSOO. 


WOIXEN 
TaKMBB. 


|fr.  Lhyd  and  Mr.  King,  for  the  Plaifififfs,  confihed  them- 
lebes  to  the  dainf  of  die  600/.,  as  not  being  well  appointed ; 
^riig  up  the  dlum  of  the  legacies,  in  case  they  should  suc- 
Md  ID  aetdng  aside  the  appointment  ( 06). 

The  Attorney  General  and  Mr.  Alexander ,  for  the  De- 
fisndant  Thomas  WoUen  the  younger; 
'  4fa  1r<Jrt  "  such  •?  is  applied  to  "  child  or  dhUdren'^M  well 
iilD  die  shares*    The  power  is  not  to  apj^oint  td  all  tod  every 
Asddld  or  children.    He  might  have  appointed  to  a  cluld  in 
Hi  Bfe;  and  though  that  child  had  died  in  his  life,  he  would. 
taken  under  and  by  force  of  the  e^cution  of  this  power, 
not  by  the  settlement.    It  might  have  happened,  that 
mtfooe  child  had  survived  him;  and  that  one  would  have 
iken  the  whole.     The  meaning  was,   that  his  appointment 
Aodd  ascertain,  who  should  take.    If  he  made  no  appoint^ 
md  as  to  what  should  be  unappointed,  it  was  to  go  to 
m  should  survive  him.     It  is  precisely  the  casi*of  7%^ 
Ihke  of  Me^rlborough  v.  Lord  Qodolphin  (67)«     If  he  makes 
m  appointment,  he  creates  an  interest :  if  he  mdtes  none,  it 
ipvblves  -to  certain  persons^  and  may  only  to  one  within  the 
fwef.    By  the  word  *'  such  '*  the  power  extends,  as  he  states 
kf  his  mD,  to  enable  him  to  appoint  to  any  one.    There  might 
been  after-*bom  children;  which  according  to  the  eon- 
ilow  contended  for  would  set  aside  an  appointment 
by  deed  in  his  Ufe« 


Mii  Lloyd f  in  reply. 
'  The  distinction  between  this  case  alid  that  cited  is,  that 

there 
(00)  Upon  the  doctrine  of  electioo,  see  Ward  v.  Baugh^  ante, 
VoL  IV,  023,  and  the  noteS|  027 ;  1, 613, 7. 
(07)  2  fb.  67. 
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there  the  word  "  all  *'  does  not  occur*  If  it  were  not  £ 
wordy  I  admit,  according  to  the  case  cited  and  Alewm 
Alexander  (68),  a  case  of.  very  frequent  reference^  ike  p 
fions  might  have  been  varied;  but  even  then  no  one  child 
have  been  absolutely  excluded*  In  Alexander  t*  Alei 
the  Master  qfthe  Rolls  was  of  opinion,  that  each  muff 
something;  and  this  case  is  much  .stronger;  for  the 
'*  all'*  must  be  struck  out«  The  first  part  of  this 
stating,  that  James  Winter  is  desirous,  that  600/.  sfa 
disposed  of  to  the  several  persons,  &c.»  shews,  the  int 
was  not  confined  to  one  person.  The  question  is^  wt 
there  iiB  not  a  manifest  intention,  that  all  the  childreiii 
have  some  benefit.  The  circumstancci  that  the  bond  ja ' 
tary,  canmake.no  difference. 


ZfOrC?  C  HAN  CELLOR. 

If  the  testator  had  given  to  two  or  three  of  these  ch 
in  his  ]ik,  it  would  have  satisfied  the  obligation  of.  this. 
It  is  a  disposition  of  bis  own  property.  He  only  bound 
self  to  give  for  the  benefit  of  his  wife's  grand-chiklren 
It  is  to  be. paid  unto  and  amongst  alL  such  child  or  childi 
he  shall  appoint ;  and  he  had  a  power  to  appoint  by  < 
If  he  had  by  deed  given  equal  shares  to  all,  and  oni 
died,  that  share  would  have  gone  to  the  representative  oi 
child;  and  there  might,  as  has  been  observed,  have 
after-born  children.  The  fault  of  the  Plaintiffs'  argume 
that  the^  stop  at  the* word  "  allJ'  They- must  go  on 
finish  the  sentence ;  and  then  it  is  all  such  child  or  chil 
as  he  shall  appoint. 

Alexander  v.  Alexander  was  a  disposition  by  a  fath 
portions  to  his  children ;  the  wife  taking  the  fund  for  life, 
power  to  divide  it  among  them.  Sir  Thomas  Clarke  was 
right,  upon  Uie  supposition,  that  the  father  meant  ea< 
have  something.  But  this,  is  very  different.  This  tesi 
under  no  obligation  that  this  fund  should  go  to  the  gi 
children  of  the  woman  he  had  married,  makes  this  disposi 
reserving  to  himself  a  power  to  appoint,  and  to  fix  the  ol) 
of  the  appointment.  They  must  take  under  the  appoint! 
by  which  the  interests  are  created.  I  think,  he  has  ui 
stood  his  power  rightly  (69). 

(08)  2  Ves.  040. 

(09)  See  the  notes,  ante,  Vol.  I,  310:  post,  8^. 
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Feb.  Gth,  Xith. 
ttQE  \SSL  wa£(  filed  by  the  rector  of  Beauchamp  BootJiing    Aa  aocoant 

in  EueXf  daiming  tithes  against  the  Defendants,  occu*  of  tithes  is 
B  rf  lands  within  the  parish.     The  Plamtiff  was  presented  consequential 
t&e  rectory  in  July  1T96.     The  biH  prayed  an  account  ^f^'J.^^^^J^'^ 
ditithesy  both  great  and  small ;  waiving  all  penalties.  therefore    if 

Ik  answer  admitted,  that  the  Defendants  are  occupiers  of  ^|^g  |^^^  doubt 
VBlfiurms,  lands,  &c.  within  the  parish;  and  stated,  that  ig  thrown  upon 
tikefendants  have  always  been  ready  and  willing  to  pay  to  it  bj  primd 
f  Plaintiff  or  to  make  him  satisfaction  for  such  part  of  the  /^^^'^  evideoce, 
1  tithes  as  they  are  advised  is  due  from  them  to  the  Plam-  ^^^  account 

:  and  they  admit,  that  there  is  a  larse  sum  of  money  due  i    .,■    .    ' 

«        ,  ^    \         . ,    .  1  1  .  1      t      T>i  .    .«.  .     creed  till  the 

me  shares  of  the  said  tithes ;   to  which  the  Jrlamtin  is    -^^  .       . 

ided,   as  after-mentioned^     They  insist,  and  hope  to  be  blished  at  law. 

brto  prove,,  that  two  parts,  the  whole  into  three  equal  parts  j^.i,  ^    ^. 

ha  divided,  of  all  tithes  whatsoever,  as  well  great  as  small.    Answer  ad- 

■Bg^  growing,  renewing,  and  increasing,  from  and  upon  all  mittiog  the 

Icfvety  the  said  lands  in  the  occupation,  of  the  Defendants  right  to  one- 

fcctjydy  as  aforesaid,  and  situate  within  the  said  rectory  third,  and  sub- 

1  parish^  were  from  time  out  of  memory  before  and  at  the  °*'^^'"8  ^^  *c- 

mder  of  the  late  dissolved  priory  or  monastery  of  Colne  ^^^^  !  *** , 
t  ^_,  ^     n\  .1/..        claiming  the 

ne  county  of  Essex  and  of  the  possessions  thereof  into    ..   .  4^  . 

'luoida   of  King  Henry  the  Vlllth,  parcel  of  the  posses*  thirds  under  a 

m  0f  the  said  priory ;  and  were  held  and  enjoyed  by  the  title  derived 

i  pnarj  during  aU  the  said  time ;  and  the  said  priory  was  from  a  grant 

■Ived  by  virtue  of  the  said  surrender  and  of  the  act  of  ^J  Queen  Eii- 

ikaent   SI  Hen.  VIII.      They  insist,  that  the  said  two  ^f  *^^'  »"*>'"»^- 

la  of  all  said  tithes  were  afterwards  crranted  by*  Queen     .     . 

.     ,    ,  .  ^  ;        1  .  mmeduponitt- 

maoeih  to  certam  persons,  from  or  under  whom  the  pre-  terrocatorics 

I  cpvners  of  the  said  lands  now  in  the  occupation  of  the  but  not  setting 

tedants  claim  to  be  entitled  to  such  two  parts  of  the  said  fortbadescri(H 

JMk  ^^^^  of   the 

Ik  answer  then  insisted,  that  by  virtue  of  the  said  act  of  J^^ds.    The 

ribinent  and  the  priory  having  during  all  the  time  aforesaid  ,  ^  ^auants 

.    . .  hafing  gono 

lield  L  -        .  I 

mto  evidence 

in  support  of  their  claim  pressed  to  have  the  bill  dismissed  generaUy  : 
the  PWntiff  pressed  for  a  genera)  account  The  Master  of  the  RolU  de- 
creed ao  aecount  as  to  one-third;  and  as  to  two-thirds,  the  Plainliir 
declittiog  to  try  the  right  at  law,  dismissed  tiie  bilL 
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held  atld  enjoyed  the  said  two  parts  of  all  the  tithes  great  and 
small,  &c.  and  also  by  virtue  of  the  said  grant  of  such  tm 
parts  of  the  said  tithes  by  Queeu  Elizabeth  and  of  the  tilk 
derived  from,  thence  to  *the  present  owners  of  the  said  landi 
under  whom  the  Defendants  occupy  the  same,  as  aforfesiii 
the  said  lands  became,  and  ever  since  the  passing  of  the  nil 
act  of  Parliament  have  been,  and  now  are,  acquitted  andidb 
charged  of  and  from  the  payment  of  such  two  parts  of  d 
tithes  whatsoever  to  the  rector:  but  they  admit,  that  Ai 
rector  is  entitled  to  the  other  third  part  of  all  the  said  titlMS 
They  believe,  that  no  more  than  one-third  part  of  the  mi 
tithes  has  ever  been  demanded -or  paid  to  the  rector  since  ih 
surrender  of  the  priory,  and  the  said  act  of  Parliament 

The  answer  then  insisted,  that  for  the  reasons  aforesaid  Ai 
Defendants  ought  not  to  pay  to  the  Plaintiff  xoxxe  than.OB» 
third  of  the  tithes  demanded  by  the  bill.  They  say,  tlM| 
have  always  been,  and  are  still,  ready  and  willing  to  aijtgiiii 
with  and  pay  to  the  Plaintiff  one-third  part  of  the  said  tillMl 
or  to  make  him  a  reasonable  compensation  for  the  same.  Th|| 
submit  to  be  examined  upon  interrogatories  touching- llii 
quality  and  description  of  the  said  lands  in  the  occupatioAlii 
the  Defendants  respectively^  as  aforesaid,  and  the  tithea  d 
all  and  every  the  titheable  matters  and  things,  which. hMl 
Arisen  upon  the  said  lands  or  any  part  thereof,  aince  -lb 
Plaintiff  became  the  rector,,  as  the  Court  shall  direct* 

When  this  answer  came  in,  the  bill  waa  amended  by  iweil- 
ikig,  that  the  Defendants  pretend,  that  EUab  Harvey^  GeotgB 
Pochin^  and  Ric/iard  Birch,  are  in  some  manner  entitled- .H 
two-third  parts  of  all  the  said  tithes ;  and  that  they,  the  oit 
ginal  Defendants,  have  respectively  paid  and  accounted  wilk 
them  for  such  two-third  parts:  but  as  to  the  partioulaii  sf 
such  title  to  the  said  two-third  parts  of  the  said  tithes  the  sail 
Defendants  refiise  to  answer.  . 

The  landlords,  being  made  parties  to  the  amended  biO^  by 
theur  answer  stated,  that  the  other'Defendants  held  as  temdiiti 
to  them  certain  farms,  lands,  and  premises,  situate  withii|  tk 
i  said  rectory  and  parish ;  and  that  a  considerable  part  of  sack 
farms,  &c.  consisting  of  490  acres  or  thereabouts,  are,  as  tk 
Defendants  believe  for  the  reasons  after  mentioned,  exempt 
from  the  payment  of  tithes  or  any  composition  in  lieu  thereof 
save  as  after-mentioned. 
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Tbe  Defendants  then  insistcci,  as  landlords  and  proprietors 
tftiie  said  fiirms  and  lands  consisting  of  4dO  acres,  &c.  that 
too  parts  of  all  tithes,  as  well  great  as  small,  arising,  &c. 
hn  and  upon  the  same  and  every  part  thereof,  were  from 
me  oat  of  memory  before  and  at  the  surrender  of  the  priory 
iColme,  &c.  parcel  of  the  possessions  of  the  said  priory,  &c» 
a  stalled  in  the  other  answer.  They  farther  insisted,  that  two 
larta  of  all  the  said  tithes  were  afterwards  granted  by  letters 
»atcBt  fith  and  6th  of  PMUp  and  Mary  and  11th  of  Elizabeth, 
oMidkmrd  and  Mary  Weston  and  John  Wiseman  respectively; 
mi  or  under  whom  these  Defendants  as  the  present  owners 
£Ae  said  lands,  now  severally  claim  to  be  entitled  to  such 
m  parts  of  the  said  tithes. 

They  then  insisted,  as  the  other  answer,  that  by  virtue  of 
ke  ttid  act  of  Parliament  and  the  said  priory  havuig  during  all 
l|Stiine  aforesaid  held,  &c.  the  said  two  parts  of  all  the  said 
i$it§p  &c«  and  by  virtue  of  the  said  grants,  &c.  and  of  the 
ife  derived  from  thence  to  these  Defendants  respectively,  as 
[^  .present  owners  of  the  said  lands-,  under  whom  John  Eden 
9tmM  and  the  other  Defendants  ( naming  the  other  tenants ) 
miip^  the  same,  as  aforesaid,  the  said  lands  became,  and  ever 
^Ke  the  passing  of  the  said  act  have  been,  and  now  are, 
iqpdtted  and  discharged  of  and  from  the  payment  of  such  two 
fats  of  all  tithes  whatsoever  to  the  rector ;  admitting  his  title 
li  die  remaining  third ;  and  stating,  that  they  have  been  in- 
hnaed  and  believe,  no  more  than  one-third  has  ever  been 
Ifiniled  or  paid  by  or  to  the  rector  since  the  surrender  of 
he  priory  and  the  said  act.  They  deny,  that  they  or  any  of 
bem  have  ever  received  any  part  of  the  tithes  due  in  respect 
( the  said  lands,  or  that  the  other  Defendants  have  paid  or 
with  them  for  the  said  tithes ;  but  admit,  that  the 
are  proportionably  higher  by  reason  of  the  exemption 
by  the  Defendants  from  the  payment  of  more  than 
i^e-durd  of  the  tithes  to  the  rector. 

The  Defendants  went  into  parol  evidence,  that  the  occupiers 
Me  paid  only  a  thirtieth  and  not  a  tenth  as  a  satisfaction  for 
if  tithes |.  and  that  tithe  in  kind  was  never  taken  from  the 
md  in  the  occupation  of  the  Defendants.  They  also  pro* 
peed  a  copy  of  the  record  of  the  grant  horn  Queen  Eliza- 
Hk  to  Wi$emamf  comprising  all  the  tithes  of  the  manor  of 
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Long  Barnes  within  the  parish  of  Bishop  Rodinge;  a  omk 
Teyance  in  fee,  dated  the  7th  of  June,  28d  Elizabeth,  of  twa 
parts  of  all  the  tithes  by  Wiseman^  another  conveyance  of  tfao 
manor  and  two  parts  of  the  tithes^  dated  the  *  19th  of  Jtoi^ 
1668,  and  several  other  conveymntces,  by  which  they  -derivtA 
their  title,  down  to  the  present  time. 

(70)  Mr.  Romilfy  and  Mr.  Leaeh,  far  the  Plaintiff: 
This  defenee  is  the  same  as  a  prescription.  The  pneseift 
Attorney  General  argued  the  late  case  of  Struit  v.  Baker  (71  )| 
before  the  Lord  Chancellors  as  a  case  of  prescription.  Ik# 
is  the  rector  to  meet  such  a  case?  It  is  necessary  fov  Aa 
Defendants  to  state  a  title  to  repel  the  title  of  the  led^i, 
and  to  state  the  lands,  over  which  he  claims  a  prescripClK' 
In  Qough  T.  Collins  (72),  an  account  of  tithes  was  deoeel^ 
beotuse  the  Defendants  had  not  set  forth  the  lands,  in  respasi 
of  which  they  claimed  a  modus.  It  is  perfectly  settled^  dwi 
where  the  Defendant  sets  up  an  exemption,  he  must  dosci^ii 
the  lands,  in  respect  of  which  he  claims  it.  The  greatsil 
injustice  will  arise,  if  the  Defendants  can  claim  an  exemptiMI 
in  ihia  loose  way.  A  decree  for  an  account  in  this  causa 
never  prejudice  them  in  another  cause.  The  bill  is  filed 
die  legal  title  of  the  rector,  without  any  knowledge  of  iUk 
claim  of  title  to  tithes.  Why  should  the  Plaintiff  do 
than  set  out  his  own  title?  A  decree,  such  as  the 
dants  desire,  would  overturn  the  course  of  the  Court  4f 
'Exchequer. 


i 


Mr.  Piggott  and  Mr.  Thomson,  for  &e  Defendants 
This  bill  ought  to  be  dismissed,  upon  die  authoritiesy  Mfi 
recent  authorities:  Struit  v.  Baker;  which  was  deicided  iqi^  i 
recent  cases  in  the  Court  of  Exchequer,  and  in  wUch  Ai ' 
question  was  precisely  the  same  as  in  this  cause.    The  bill  wis  ^ 
dismissed  upon   the  plainest  principle;    that  ihe  acoomtii  ^ 
consequential  upon  the  legal  title ;  and  it  is  the  province  •f  *  ^ 
Court  of  Law  to  decide  it,  if  the  title  is  disputed.     In  il  gg 
these  cases  the  Plaintiffs  claimed,  either  an  issue,  or  that  Aft  '^^ 


(70)  The  arguments  ibr  the 
Plaintiff  ear  relatione, 

(71)  Ante,  Vca.  II,  625. 


(72)  16th  Feb.  1785.      CM  ^ 


from  Ca$e$  inParUamemii' 
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UDdbouId  be  retained:  but. neither  was  granted;  and  the  bill 
m  ditmissed  in  alL    Tkose  cases  are  collected^  and  the  prin- 
ciples extracted  from  them,  in  the  new  edition  of  Bacons 
Mridgwiewi  (7S) ;  and  aD  the  objections  now  made  are  there 
apwoped.  *  To  ScoH  t.  Airey  (  T4 )  and  Edwards  v.  Lord  Ver-^ 
•M  (  76  X  aaodier  case  is  there  added,  Mawhey  v.  Edmead  (  76 }, 
Instmtii^  the  distinction  between  a  modus  and  an  absolote  un- 
fuJified  denial  of  the  right  to  tithes.    Upon  these  authorities 
4t  principle  is  clear,  that  where  the  title  to  the  tithes  is  dis- 
yiled,  that  is  sufficient  to  oblige  the  Plaintiff  to  establish  it  at 
:  the  jurisdiction  of  this  Court  being  merely  consequential 
die  legal  title :  viz.   to  take  the  account.     If  the  title 
hieamd,  there  is  no  difference  between  tithes  and  any  other 
It  is  nothing  but  an  ejectment  bill,  if  the  title  is 
For  a  long  time  it  was  lawful  for  lords  of  manors 
to  Oidow  religious  houses,  and  even  for  a  long  time,  though 
Itt  to  long  to  endow  laymen.     There  is  a  total  want  of  pre^ 
in  considering  this  as  a  modus.    It  is  a  total  denial 
As  to  the  objection,  that  the  answer  does  not  set 
a  description  of  the  lands,  if  the  answer  is  not  sufficient, 
Asj  ought  to  have  excepted.    In  Gough  v.  Collins  the  De« 
fajmitn  had  other  lands  in  that  parish,  with  respect  to  which 
tigfdiA  not  claim  a  modus;  therefore  there  was  necessarily 
•fneral  account;  because  the  right  to  tithes  in  general  was 
iinitled*     This  bill  ought  clearly  to  be  dismissed  as  to  the 
tisfluida  of  the  tithes ;  and  upon  the  authority  of  Struit  v. 
Maker  It  ought  to  be  dismissed  generally.    There  is  a  re- 
MUble  correspondence  between  the  cases ;  and  the  answer 
k  that  had  taken  exactly  the  same  course  as  in  this.    No 
ttm  cu  be  more*  destitute  of  equitable  grounds.    A  mere 
iqf  fuettion  of  legal  title  appears  upon  this  record.     Bills  of 
Hh  sort  liare  been  unifbrmly  dismissed  by  the  Court  of  Ex- 
cheqpKr;  and  the  Lord  Chancellor  in  that  instance  adopted 
Ae&tiaction  fuDy. 
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expressed  a  very  fayoar- 
iUs  ofwoioo  of  Mr.  GwiUm'n 


(19)  VoL  6,  tit. '« Tithe."  The    in  Rose  r.  CaUund,  and  in  Struti 

y.  Baker,  and  Nagle  y.  Edwards, 
3  Antt.  702. 

(75)  lo  the  Court  of  Exche- 
qaer,  1781.  3  Gwill.  1177,  note. 

(70)  Hilary  Term  1784. 


(!t4)  Id  the  Court  of  Exche- 
,  1779.    Cited  ante,   180, 
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Master  of  the  Rolls^ 

I  am  not  satisfied  as  to  Strutt  v.  Buker»  Why  am  I  not  ft^- 
give  an  account  of  that,  to  which  the  Plaintiff  has  a  ri^tt* 
Can  the  Defendants  meet  the  rector  by  saying,  that,  not  dif» 
puting  his  title,  he  has  no  right  to  the  account?  Youooi^; 
tend,  that  if  you  satisfy  me,  the  Plaintiff  has  no  right  to  tbe- 
account  of  the  two-thirds  he  shall  not  have  an  account  €f 
the  one-third,  which  is  not  disputed. 

But  without  entering  into  the  question  before  the  Lard 
Chancellor  in  Strutt  v»  Baker,  can  you  upon  this  answer  con- 
tend, that  *  the  bill  ought  to  be  dismissed  ?  Upon  iim  answer, 
you  admit  the  Plaintiff's  title  to  one-third  of  tbe  tithes,  ini 
submit  to  be  examined  upon  interrogatories.  How  can  .jm 
after  that  submission  have  the  bill  disnussed  ?  There  are  on^ 
two  ways  of  meeting  a  bill  for  tithes,  where  the  right  is  ai- 
mitted ;  either  by  saying,  they  are  ready  to  account  for  tha% 
or,  that  they  have  set  them  out.  He  cannot  bring  his  action 
till  he  knows,  what  his  tithes  are.  He  has  a  right  to  knoi^ 
what  they  are.  I  am  therefore  very  clearly  of  opinion  so  fivE 
with  the  Plaintiff,  that  the  Defendants  must  upon  this  nih 
mission  come  to  an  account  as  to  one-third. 

It  is  a  mistake  to  say,  that  in  Garnons  v.  Barnard  (  77-) 
the  bill  was  dismissed.  The  Lords  were  of  opinion,  he  li«l 
not  proved  his  title  sufficiently :  but  they  granted  an  isnOr 
The  impropriator  had  the  common  law  title.  The  vicar  firf 
bis  bill  for  agistment  tithe.  The  Defendant  as  improprialvc 
insisted,  the  vicar  was  not  endowed  of  those  tithes;  aoi 
claimed  them  as  impropriator ;  insisting  by  his  answer,  iSbtt 
the  Court  ought  either  to  dismiss  the  bill  entirely,  or  gnart 
an  issue.  The  Court  of  Exchequer  thought,  the  vicar  hai 
proved  his  title  against  the  rector:  the  House  of  Lovil 
thought,  he  had  not ;  and  that  it  was  a  fit  case  for  the  de- 
cision of  a  jury;  the  appellant  prayed,  that  the  decree  shodl 
be  reversed,,  or  an  issue  directed ;  and  the  House  of  Loid| 
granted  an  issue.  How  could  that  be,  if  it.  is  a  general  nb 
not  to  retain  the  bill,  because  the  title  is  denied  ? 

Of  what  use  is  it,  that  I  should  dismiss  this  bill,  Aat^ 
Plaintiff  may  file  another  bill  for  an  account  of  one-tbiid  of 
the  tithes  ?  When  he  has  proved  his  right,  which  he  miut^ 

why 
(77)  1  Awt.  200, 
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,  vft/should  he  not  have  the  account  upon  this  UIl  as  well  as 
1^  anj  other?  I  admit,  the  title  must  he  established,  if 
i  k  denied :  but  if  it  is  established,  why  should  not  the 
ifiDOont  be  taken  upon  that  bill  as  well  as  upon  another? 
Toa  admit  his  title  to  one-third ;  but  desire,  that  he  shall 
mi  have  an  account  of  that  upon  this  bill.  I  certainly  shall 
nt  decree  the  two-thirds,  till  his  title  is  established* 
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For  the  Defendants. 
An  itsue  was  directed  in  that  case  upon  a  very  different 
lOTsd*  The  principle  was,  that  as  the  rector  has  the  title 
thm,  the  Court  of  Exchequer  were  wrong  in  deciding  with- 
al ^  living  him  an  opportunity  of  trying  that  title  at  law.  In 
k  clearest  case  of  a  modus  the  Court  will  not  decide  without 
itrial»  if  desired.  The  other  cases  are  uniform  in  recognizing 
lepcindple,  and  acting  upon  it,  that  where  the  title  is  legal, 
Ife  Covirt  win  diBmiss  the  bilL  As  to  the  obje(;tion,  that  the 
Hntiff  ought  not  to  be  piit  to  file  another  bill,  it  might  be 
Wit  convenient  in  many  cases  to  prevent  a  new  bill.  The 
Imd  Chancellor  in  StrtUi  v«  Baker  expresses  his.  satisfaction 
rt  diose  cases  in  the  Court  of  Exchequer.  As  to  the  two- 
linis  diere  can  be  no  doubt,  the  bill  must  be  dismissed:  as 
i  llie  other  third,  the  precise  point  was  before  the  Lord 
ttfmeeBar  in  that  cake ;  and  his  Lordship  rejected  the  idea 
f  decreeing  partially  upon  the  subject  not  in  dispute,  decid* 
migaiiist  the  Plaintiff  upon  the  rest.  The  actual  payment 
jTcQe-durd  is  very  strong,  much  stronger  than  the  case  of 
riliBer.  Another  question  is,  whether  the  Defendants  ought 
l.ksfe  been  put  to  the  necessity  of  exposing  all  their  title* 
iMls  to  this  Plaintifi^  to  see  if  he  can  pick  a  hole  in  the  title, 
iiL  vndo  an  enjoyment  of  such  a  course  of  time,  from  the 
IfffL  of  Queen  Elizabeth.  The  grant  of  Queen  Elizabeth  to 
ilqfHm  put  a  complete  end  to  the  title  of  the  rector ;  and 
ibs  ffoduction  of  that  grant,  and  the  evidence,  that  they  had 
Ml  {Nod  more  than  a  thirtieth,  would  have  been  sufficient. 
VpoQ  such  a  case  the  Plaintiff  would  have  been  nonsuited 
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Mr.  RomUy^  in  reply. 
..  It  IB  a  new  principle,  that,  because  a  Plaintiff  has  de< 
>^>Qied  agipething  more  than  he  .  is  entitled  to,  a  Court  of 

Equity 
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Equity  is  not  to  give  him  that,  to  which  he  is  entkled.    SinA 

V.  Baker  is  the  only  case  bearing  the  least  resemblance  to  ij 

for  in  all  the  rest  the  Plaintiff  demanded  the  whole  t^; 

and  the  Court  being  of  opinion,  that  he  was  not  entitled  to  lb 

whole^  or  at  least  not  without  a  trial  at  law,  dismissed  th 

bill.     But  this  case  is  very  different  from  Sirutt  v.  BaUr^ 

for  this  Plaintiff  did  not  know  the  claim  of  the  DefendaHi 

when  he  filed  his  bill  upon  his  right  to  tithes :  but  in  As 

case  the  Plaintiff  himself  stated  the  claim  of  the  Defaadant 

and  he  brought  the  bill  on  purpose  to  try  it.  ^  These  tM 

fendants  do  not  pretend,  that  they  have  set  out  their  tithsi 

Is  it  a  ground  for  refusing  the  Plaintiff  a  decree,  that  Ihs 

say,  they  are  willing  to  account  ?    The  common  course  in  ik 

Court  of  Exchequer  is  to  move,  that  the  Defendant  mayl 

permitted  tb  pay  in  what  he  admits  to  be  due;  and  then  A 

Plaintiff  ^  goes  on  at  the  peril  of  costs,  if  he  does  not  eili 

blish  his  right  to  more.     To  oppose  the  common  hwtiflbt'i 

the  rector  there  must  be  some  defence  stated  upon  the  reooid 

otherwise  the  Plieiintiff  does  not  know,  what  is  the  matlcr  I 

issue.    I  repeat,  that  this  defence  is  the  same  as  a  presQr^ 

tion.    The  present  Attorney  General  argued  Strutt  v.  JSab 

not  as  being  like  a  prescription,  but  as  being  exacdy  a  "ji 

scription;  contending,  that  there  could  not  be  a  pre6ori|^ 

de  non  decimando  in  a  que  estate  (  78  ).     The  nature  of  pv 

scription  is,  that  from  long  usage  some  grant  must  be  presuBM 

It  proceeds  upon  the  presumption  of  some  grant  of  the  tittf 

in  very  remote  times  to  the  owner  of  the  land.  Why  not  ff 

sume  a  grant  of  two-thirds  as  well  as  of  all  the  tithes  f  - 

is  only  upon  that  ground  that  Edwards  v.  Lord  Vemom(Tl 

and  Mawbey  y.  Edmead  have  any  application.     Then  4 

person,  who  prescribes,  must  state  upon  the  record  efither  ^ 

law  or  in  equity,  what  are  the  lands,  for  which  he  dahnsfil 

scription.     So  in  the  case  of  a  modus,  in  pokit  <if  pikitfq; 

it  is  exactly  the  same  as  a  prescription.     No  distinctitm 

shewn  between  a  cldm  of  exemption  from  aU  tidies^  or  dP 

modus  for  a  particular  farm,  and  the  case,  upon  whidh  i 

Court  has  now  to  decide.     It  is  perfectly  settled,  that  mhit 

the  Defendant  sets  up  any  exemption,  he  must  state  up 

the  record  the  lands,  in  respect  of  which  he  claims  -to  set  i 

d 

(78)  Ante,  Vol.  II,  02r  (79)  ZCwiU.  1177,  note. 
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(to  ADtient  eompoutioiiy  that  he  oalls  a  modui.    It  would         1000. 

k  the  greatest  iiyustice,  if  a  Defendant  could  state  an  ex-     pi^^^qft 

■pCmi  in  this  loose  way,  tiien  prove  it,  without  its  being  9. 

|Miihlc  tat  the  Plaintiff  to  know,  to  what  it  was  to  apply,      Pa&eis* 

ad  then  deure  to  have  the  bill  dismissed,  or  an  ^ue.  Ther6 

wui  be  two  &cts  ascertained:  firsts  what  are   the  lands; 

wuanSkf^  whether  they  are  exempt  from  tithe*    In  StrtUt  v. 

Uker  the  whole  of  the  defence  was  stated  upon  the  record ; 

wA  the  Lord  ChaneeBor  relies  upon  that    That  case  is  to- 

fjij  different   in  that  respect.      This   Plaiptiff  is  brought 

kcra^    knowing  nothing  of  the  case  previously;   and    then 

b  Udd  fior  the  first  time,  that  he  may,  if  he  pleases,  have 


The  evidence  is  open  to  much  observation.  Some  title- 
ioecb  are  now  produced  as  to  the  lands  of  Pochin,  for  which 
lUs  exemption  is  claimed,  of  which  no  one  knows  any  thing 
It  Ab  moment  Those  deeds  prove  the  lands  to  be  90 
acres:  but  the  witnesses  speak  of  only  77^  Nothing  is  desired 
kit  an  account  of  tithes;  which  is  only  for  two  years.  There 
b  nothing  to  prevent  *  their  trying  their  title ;  and  in  Gaugh  v.  [  ^Sjl9  ] 
CMmj  the  ground  was,  that  it  could  not  possibly  prejudice 
Ae  title ;  but  the  decree  for  an  account  was  made  only  to  give 
At  Defendant  an  opportunity  of  trying  his  title  in  a  future 
It  is  not  necessary  for  the  Plaintiff  to  desire  the  Defand- 
to  net  out  their  defence.  The  objection,  that  the  Plaintiff 
MlA^  ^  ^^^  excepted,  because  the  Defendant  to  a  bill  for 
Ittea  has  not  stated  his  defence  properiiy,  is  perfectly  new« 
|i  Ae  Plaintiff  to  reqidre  him  to  state  it  properly  ?  Could  he 
ke  so  advised  t  There  has  been  a  case,  where  a  rector  filed 
n  UI  lor  tithes :  there  was  a  good  defence :  but  the  Defendant 
not  frame  his  defence,  as  he  wished ;  an  imperfect 
was  put  in ;  and  die  Plaintiff  replied  to  it :  the  Defendr 
mi  prayed  to  be  permitted  to  amend ;  stating,  that  he  had 
Ibeea  deceived  by  this  mode :  but  the  Court  refused  to  permit 
hhn  to  am»id.  That  is  the  argument  here.  Can  the  Court 
fqTi  that  because  the.  Plaintiff  has  not  excepted,  therefore 
Ae  defence  must  be  considered  as  well  stated  ?  It  would  over- 
tarn  aD  the  course  of  pleading.  Some  of  the  Defendants 
||eak  of  their  lands ;  others,  of  part  of  their  lands.  Besides 
Ast,  they  claim  as  to  particular  lands.  All  the  lands  the  wit« 
nesaes  speak  of  do  not  amount  to  any  thing  like  490  acres. 
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It  is  impossible  for  tfaem  even  to  have  an  issue.  As  to  an 
action  upon  the  statute  ( 80 )»  it  is  quite  new  in  this  sort  of 
case  to  insist,  that  the  rector  shall  bring  an  action  upon  tha 
statute,  before  he  shall  be  entitled  to  file  a  bill.  The  first 
piece  of  evidence  is  the  grant  of  Queen  Elizabeth,  upon 
which  they  rely.  It  is  quite  clear,  the  Queen  could  not  gnoit 
the  whole  tithe ;  for  they  admit  the  Plaintiff's  title  to  one-thiid» 
They  say,  it  is  a  grant  of  the  tithes  of  the  manor  of  Loig 
Barnes,  That  manor  appears  only  on  their  deeds.  There  is 
no  proof,  that  there  is  any  such  manor  asLangBames,  In 
one  of  the  latter  deeds  it  is  called  the  manor  or  reputed  manoi; 
There  is  no  evidence  whatsoever  as  to  that  manor.  Upoa 
Gough  V.  Collins  and  the  other  cases  t^e  evidence  ought  to  lie 
entirely  laid  out  of  the  case ;  and  there  ought  to  be  neither 
issue  nor  inquiry;  but  the  Coiurt  ought  to  decree  an  accoimt 
of  tithes.  Above  all,  the  Plaintiff  would  choose  to  have  die 
bill  dismissed,  ratha:  than  an  inquiry,  to  what  lands  in  the 
occupation  of  the  Defendants  the  exemption  applies* 


[  280] 


Master  of  the  Rolls. 

This  case  has  been  extremely  well  argued;  andwasnmdi 
pressed  on  both  sides.  For  the  Plaintiff  it  was  contended* 
that  upon  the  defect  of  the  answer  I  should  proceed  to  gko 
him  an  account  of  tithes  for  two  years ;  as  if  no  evidence  wet 
produced  sufficient  to  entitle  the  Defendants  to  prove,  if  they 
can,  that  the  Plaintiff  is  not  entitled  to  two-thirds ;  andlwfll 
first  consider  that  point,  before  I  proceed  to  the  objectiM 
made  by  tlie  Defendants,  insisting,  that  the  Plaintiff  is.aol 
entitled  to  any  tithes  at  all. 

The  Plaintiff  does  not  seem  to  be  doubtfiil,  as  to  what  the 
lands  are,  which  the  Defendants  o<k;upy :  but  he  claims  tithe 
of  all  the  lands,  of  which  they  are  in  the  occupation.  They 
could  not  conceive,  that  the  rector  could  have  any  doubt  aa  to 
what  lands  they  occupy.  They  put  in  an^  answer,  admitting» 
they  are  occupiers  of  lands  within  the  parish.  They  certaidly 
do  not  state,  what  those  lands  are ;  for  independent  of  the 
practice  of  the  Court,  no  common  man  could  think  it  neces- 
sary. There  is  nothing  in  the  bill  pointing  to  any  doubt.  But 
ihey  admit,  they  have  several  farms,    lands,    &c.  within  die 

parish; 
(80)  2  &  3  Edw.  VI.  c.  13. 
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'  psmh ;  and  they  admit  the  PlaintifF's  right  to  one-third  of 
Ae  dthes  of  all  the  lands  they  occupy :  but  they  insist,  that 
Aeir  respective  landlords  are  entitled  to  two-thirds  of  all  the 
lidies  of  all  the  lands  in  their  occupation.     In  consequence  of 
ik  the  IhU  wad  amended :  the  Plaintiff  finding,  they  admitted 
ik  tide  to  one-third,  meaning  to  insist  upon  a  right  in  their 
Imdlards  to  the  other  two-thirds,  as  belonging  to  them  and 
not  to  the  Plaintiff,    He  then  makes  the  landlords  parties ; 
and  introduces  into  the  bill  their  allegation ;  and  desires,  that 
tbey  may  set  forth  what  they  claim.     The  landlords  by  their 
tnswer  state,  that  the  other  Defendants  hold  as  tenants  to 
Aem  certain  farms,  lands,  &c.  within  the  parish.    They  admit 
bi  to  be  entitled  to  one-third  of  the  tithes ;  but  ihsist,  that 
a  eonaiderable  part  of  such  farm.^  lands,  &c.   consisting  of 
akmt  490  acres,  are  exempt  fVom  the  payment  to  the  rector 
*  it  more  than  one-third ;  they  as  landlords  claiming  the  other 
tto-thirda. 
To  this  answer  the  Plaintiff  replies  i  and  it  is  said  to  be  the 
course  of  the  Court  of  ExcliequeVf  that  if  the  Defendant  does 
Sot  state  particularly  such  lands,  out  of  which  he  claims  tithes, 
or  a  portion  of  the  tithes,  the  Plaintiff  is  under  a  difficulty, 
tbit  the  *  Court  will  not  impose  upon  any  Plaintiff:  therefore 
if  he  takes  issue  upon  the  answer,  and  lets  the  Defendant  go 
lo  iisae  and  examine  evidence,  still  he  is  entitled  to  a  decree 
lor  tStbes  in  kind.      Cases  may  have  happened,  where  the 
PUntiff  has  sustained  an  injury  *for  want  of  the  Defendant's 
going  into  such  a  statement  of  the  particulars  of  his  defence : 
'bit  this  is  such  a  trap  for  a  Defendant,  as  I  sitting  here  will 
serer  permit,  to  take  issue  upon  the  ans'v^er,  let  the  Defend- 
ant go  into  evidence,  and  then  say,  it  is  no  matter  what  the 
'aidence  is ;  it  is  not  stated  so,  that  the  Plaintiff  can  pray 
.•  deoee*     It  would  have  beeii  better  to  have  set  down  tlie 
upon  bin  and  answer.     Instead  of  that  he  has  taken 
;  and  a  great  deal  of  evidence  has  been  gone  into;  and 
Ibe  question  now  is,  whether  it  is  to  be  read  ?    I  cannot  say, 
a  prkmd  facte  case  is   not  made   by  the  Defendants;   and, 
•teeause  they  have  not  set  forth  a  particular  description  of  the 
lands,  the  Plaintiff  is  to  have  a  decree. 
Ai    tp  Qougk  T*  Collins  ( 81 ),    Lord  Thurlow  had  great 

doubt, 
(Ql)  7  Bfo.  P.  C.  94. 
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doubt,  whether  Sir  Thomas  SeweU  did  right  in  making:  thm 
decree  without  farther  inquiry.  I  should  not  satifify  my  oosr 
science  by  making  a  decree  as  the  Plaintiff  denres.  I  will  noi 
conform  to  those  cases,  if  I  see,  injustice  will  arise  by  so  doim|, 
The  Plaintiff  cannot  complain^  that  the  Defendants  haVe  nol 
set  out  that,  which  it  is  to  be  presumed  they  would,  if  caU 
for.  I  am  of  opinion  therefore,  that  the  Defendanti  kM 
properly  given  pritnd  facie  evidence,  that  two-thirds  of  dm 
tithes  belong  to  the  landlords ;  at  least,  that  they  have  laid  i 
sufficient  ground  to  admit  them  to  caU  upon  him  to  maker  gool 
his  title  in  a  Court  of  law  to  the  two-thirds.  They  submit  ti 
be  examined  upon  interrogatories^  If  the  Plaintiff  wished  Is 
know,  what  the  lands  were,  why  did  he  not  call  fiur  "dutt  CK» 
amination  T  No :  he  says,  he  means,  they  shall  not  set  thesi 
out,  till  it  is  too  late. 

The  next  consideration  is,  how  far  are  the  Defendsifi 
justified  in  what  they  desire,  after  the  evidence  they  have '^oBfe 
into.  I  do  not  mean  to  decide  upon  the  title,  as  set  firth. 
That  must  be  the  subject  of  farther  inquiry  in  an  issue  ora 
action*  But  they  say,  notwithstanding  that  submission  in  dn 
answer,  that  the  bill  should  be  dismissed,  not  only  as  the  tiPO^ 
thirds,  but  also  as  to  the  one^third.  Without  entering  iah 
the  question  of  what  was  *  in  contest  before  the  Lord  CSUm 
cellor  in  StruU  v.  Baker ^  I  cannot  think,  that,  where  fbere  f 
such  a  submission  as  to  one-third  of  the  tithes,  I  am  to  dUsmii 
the  bill.  It  does  not  appear,  and  the  Counsel  cannot  infiNff 
me,  that  there  was  such  a  submission  in  Strutt  v.  Baker.  I 
there  had  been,  I  think,  the  Lord  Chancellor  would  haw 
acted  upon  it.  But  there  is  that  submission  in  this  case ;  sail 
I  will  bind  them  by  it. 

The  question  then  is,  whether  they  bltve  made  stich  a  cm 
as  entitles  them  now  to  dismiss  the  bill  as  to  the*  two-Affdi, 
I  believe,  there  may  have  been  instances,  in  which  it  was  n 
clearly  a  case  at  law,  that  the  Court  may  have  left  the  Plaintil 
to  make  out  his  right  at  law,  before  he  cotdd  call  for  m 
account.  The  principle  is  clear,  that  the  account  only  ariaei 
upon  the  legal  right ;  and  if  there  is  primd  facie  evident 
against  it,  it  must  be  proved  at  law,  if  there  is  the  least  doubl 
before  the  Court  will  act  upon  it.  I  never  will  in  such  a  eas 
decree  an  account,  if  the  least  doubt  appears  against  the  legi 
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ri^tj  before  it  is  established.     Gdtmons  v.  Barnard^  the  last 

OK  opoii  tlie  scAject,  subsequent  to  aU  the  otbets,  is  deci- 

wm  Mpanat  the  claim  to  have  the  biU  dismissed.    The  bill  was 

lied  by  the  vicar,  irho  has  not  die  common  law  right,  against 

ikt  impropriator,  idio  has.    Tlie  Comrt  of  Exchequer  were 

mtkfJHl,  diat  the  vicAr  had  made  >oiit  a  sirfSbieiit  cas6  to 

odtifle  him  to  Ae  tithes  demanded.    They  thoc^A,  he  had 

pared  a  legal  right.    'The  House  of  Lords  43iought,  it  was 

aat  idBcietttly  made  out ;  at  kast,  not  proved,  as  it  oughft  to 

be  IB  point  of  law,  viz.  in  a  Court  of  law;  and  the  impro* 

friator  insisted,  that  therefore  the  bill  ought  to  be  dismissed, 

«  the  legal  right  established  in  a  Court  of  law.    The  House 

«f  Lords  agreed  so  far  with  the  vicar,  l^at  diey  did  not  dismiss 

Ae  biB,  and  leave  him  to  make  out  his  right,  as  he  toviUd. : 

hut  they  granted  an  issue.     It  is  now  said,  the  issue  was  de- 

tennined  in  favour  of  the  vicar  (82). 

To  apply  the  principles  of  that  case  to  this*:  tliere  is  pnmd 
/aeif  evidence  given  to  me,  that  as  to  all  the  lands  in  their 
possession  or  the  greatest  part  of  then!  they  have  a  grant  under 
Queen  Elisabeth.  Till  the  lands  are  set  forth  it  would  be 
hard :  when  they  are  set  forth,  what  will  be  the  hardship  ? 
There  seems  to  be  an  *  objection  made  by  the  Plaintiff's 
Coonsel  to  an  action  upon  the  statute.  Why  is  that  ?  The 
'  pmit,  I  think,  would  arise  in  an  action  upon  the  statute  better 
Aan  in  any  other  way.  But  it  is  indifferent  to  me,  whether 
it  18  tried  in  an  action  or  an  issue. 

I  am  inclined  to -direct  an  account  t>fon^4;hird  of  the  tithes, 
and  that  the  Defendants  shall  set  forth  the  quantity,  quality 
and  description,  of  the  several  lands  in  their  respective  occu- 
pation, and  to  retain  the  bill,  with  liberty  to  bring  an  action 
upon  the  statute ;  the  Defendants  to  admit,  they  had  set  out 
ode-diird,  and  had  subtracted  two-thirds.  What  objection  is 
Aeretothat; 
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For  the  Plaintiff. 
If  there  is  the  slightest  evidence,  we  all  know,  the  jury  will 
decide  against  the  parson.    The  Plaintiff  would  prefer  to  have 
die  bill  dismissed. 


(B2)  It  was  so  said  at  the  bar. 


SM 
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Master  of  the  Rolls. 
It  was  very  easy  for  hhn  to  have  caDed  upon  the  Defendaii] 
to  state  the  lands.  I  cannot  satisfy  my  conscience  in  giviiij 
him  an  account  of  two  years  tithes/  to  which  I  do  not  thin] 
him  entided.  It  iiTould  be  catching  the  Defendants.  Thett 
fore  if  be  will  not  take  an  issue^  I  will  direct  the  account  as  k 
the  one-third,  and  as  to  so  much  as  seeks  an  account  of  the 
two-thirds,  dismiss  the  bill.  It  iswfld  to  suppose,  the  De^ 
fendants  have  not  a  right  to  have  the  question  as  to  Ihe  two- 
thirds  tried  at  law. 


The  account  was  directed  as  to  one-lhird;  and  as  to  ti|» 
thirds  the  bill  was  dismissed ;  the  Plaintiff  declining  to  go  is 
law  (89). 

(83)  Upon  the.  qnestioo^  whe<*  see  Roie  v.  CaUamd,  ante,  18^ 
tber  alienation  may  be  presumed  and  Bemey  v,  Hervq,  po4| 
10  the  case  of  a  lay  impropriator.    Vol.  XVII,  119. 
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"Rolls. 

TOULMIN  V.  PRICE.  ^800. 

Feb.lSih,  lltk. 
'THE  bin  was  filed  by  Hugh  Norru^  claiming  under  a  re^    The  ^iiiitii<y 

aduary  disposition  in  his  favor  by  the  will  of  his  brother  Act  with  re- 

BaryNorris,  against  the  surviving  executor.  After  the  death .  »P«ct  to  aanuH 

vtHugh  Norris  the  suit  was  revived  by  his  administrator.  ^®*  subsisling 

The  Master  by  his  Report  allowed  a  claim  made  by  Dagge      ,  ^    . 

^  '^  J       oo     Quiy  restrams 

liDre  against  the  estate  of  Hugh  Norris  under  the  following  ^^  action    till 
■cumstances.  its  profisions 

The  daim  was  originally  made  before  the  Master  for  462/.,  are  complied 
the  arrears  of  an  annuity  of  40/.  granted  to  More  by  Sir  Alex'^  with;   not  lu 
mnier  Gilmour^  Bart,  and  Hugh  NorrU,  the  former  as  prin-  "ni^iog  the 
dps],  the  latter  as  surety,  in  consideration  of  2202.,  secured  "™®»*?^    ^* 
bjr  their  joint  and  several  bond  and  warrant    of   attorney,       '     -      . 
oecoted  m  1776,  before  the  Annuity  Act  (84 )y   after  giving  gQ^ni  tonai- 
cvedil  for  20/.,  received  for  two  quarterly  payments  of  the  ties,  make  the 
amniity,   due  on  the    13th  of  October,  1776,  and  the   13th  secnrity  void. 
d  January,  1777,  and  also  for  198/*  received  at  sundry  times  In  the  former 
fnrn  the  estate  of  Hvt  Alexander  Gilnumr  on  account  of  the  ^"®  ^refore 
Wttity.    The  ckim  was  afterwards  reduced  to.  440/.,    the  ^®  ^'^J  ^^^'^S 

penalty  of  the  bond;  which  sum  the  Master  allowed  him.  ,    .  ^«      • 

,  lost,  the  annafr- 

Exceptions  were  taken  to  the  Report  by  the  creditors  for  ^^t  was  ad- 
alowing  tlus  claim ;  first,  because  the  bond  and  warrant  had  mitted  a  ere- 
not  been  produced  before  the  Master;   nor   any  sufficient  ditor  for  the 
evidence  laid  before  him,  that  they  hAd  been  destroyed,  and  arrears  of  tho 
wm  not  m  existence.  ^     annuity,  the 

•Secondly,  that iVbrm,  being  after  the  date  of  the  bond  ^^^^^  ^ 
■q^risoned  for  debt,  in  1778  took  the  benefit  of  an  Insolvent  r  #0351 
^cti  under  which  he  was  discharged  from  all  his  debts. 

(84)  17  Ceo.  III.  c.  2G,  repealed  by  the  act  5^jGfeo.  III.  c«141. 
Sec  the  note,  ante,  Vol.  II,  M. 


aaa  cases  in  chancery. 

IBOO.  Thirdly,  that  no  memorial  of  the  bond  had  been  enroDed^ 

-,  ^'^^'^^  pursuant  to  the  Act  of  Parliament.^ 

^^  The  two  first  grounds  of  exception  were  disposed  of  by 

Price.        an  issue,  directed  by  the  Master  of  the  Rolls,  to  try,  whether 
Norris  was  at  the  time  of  his  death  indebted  to  More  in  any 

and  what  sum  upon  the  annuity ;    upon  which  More  was  to  ' 

be  the  Plaintiff  at  law;  and  was  directed  to  admit,  that^orrji  i 

was  discharged  under  the  Insolvent  Act ;   and  the  Defendant  i 

was  to  be  restrained  from  setting  up  any  defence  for  want  i 

of  registration  of  the  annuity,  without  prejudice.     TheTe^  il 

diet  upon  the  trial  of  that  issue  was  in  favor  of  the  Plaintiff  il 

More  for  the  full  penalty  of  440/.  k 

The  question  as  to  his  jight  to  that  sum  ^sxae  on  by  ccmsait  i 

upon  the  exception,  and  a  petition  of  several  creditors  xsp^  e 

the  estate  of  Norris;  praying  judgment  upon  the  exceptioiv  ji 

and  an  application  of  the  assets.      It  appeared  upon  die  M 

affidavit,  that  More  had  delivered  the  bond  and  warrant  l»  m 

White,  to  deliver  it  to  Blake,  an  attorney,  to  act  upon  it  li  M 

his  attorney ;  and  White  instead'  of  that  gave  it  to  CoIBms,  t»  ■ 
be  returned  to  More;   and  he  went  into  Wales  \  and  died} 

and  the  bond  and  warrant  were  lost.    Judgment    had  nal  = 
been  entered  up. 

Mr.  Grant y   Mr.  Richards,  and  Mr.  Martin,  in  support 

of  the  Exception. — Mr.  F&nilanque,  for  the  AnnuitaA 

•* 

Master  of  the  Rolls. 

This  comes  on  in  rather  an  irregular  way:  but  in  order  U 
save  the  expeiice  of  filing  a  bill  to  establish  this  demani 
against  the  assets  o{  Hugh  Norris,  it  was  agreed  to  bring  it 
on  by  petition;  arid  that  every  advantage,  that  could  ane 
upon  a  bill,  in  order  to  remedy  the  defect  of  the  non-iqp 
tiation  X){  this  annuity,  should  avail  the  annuitant  to  estalAii 
his  demand. 

In  point  of  law  both  were  principals  in  this  bond ;  irbSdk 
was  a  common  bond  to  secure  an  annuity  granted  before  tbt 
Annuity  Act.  The  payments  that  were  made  upon  it^  aal 
the  other  facts,  the  delivery  of  the  bond  to  White,  to  ddBivr 
to  Blake,  to  act  upon  it  as  an  attorney,  &c.  appear  byAe 
affidavit  of  More ;  and  the  whole  benefit  of  that  is  to   be 
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gm  io  hSm ;  as  if  it  had  been  proved  upon  it  bilL  in  the 
regfdar  way  by  depositions*    The  jury  upon  the  trial  of  the 
iwe  coidd  say  no  more,  than  that  the  sum  of  440/.  was  due. 
Ik  eTidence  was  entered  into  as  to  what  had  been  received* 
Hey  proved  the  boiid  and  the  penalty ;  and  that  the  condi- 
tion was  broken*     Therefore  that  trial  has  nothing  to  do  with 
Jie  money  now  really  due  upon  it  from  the  assets  ofNorriSf 
lov  about  to  be  administered  here;  he  being  dead  insolvent* 
It  wa»  much  litigatedi  whether^  supposing  a  bill  had  been 
Skd,  ( for  I  waa  clearly  of  opinion,  that  without  consent  it 
XNild  not  be  determined  in  this  summary  way)  More  was  en- 
ided  to  file  a  bill  to  establish  against  the  assets  this  demand* 
i  depends  upon  the  constructicm  of  the  Annuity  Act.    The 
iml  aectiDn  relates  only  to  deeds,  and  instruments,  that  shall 
b  executed  after  passing  the^c^,  for  securing  an  annuity; 
nd  it  requires  a  memorial  of  every  such  deed,  or  assurance 
to  be  enrolled  within  twenty  days  after  execution,  otherwise 
iiuy-sncb  deed  or  assurance  shall  be  void.     It  Was  admitted, 
ftat  if  the  provision  of  the  subsequent  clause  had  been  the 
,  the  annuitant,  however  hard  hb  case,  could  not  have 
beard  either  at  Law  or  in  Equity.     But  the  next  clause 
ii  of  a  very  different  nature ;   relating  to  persons  already  in 
ponesnon  of  such  securities,  already  executed ;  and  directing, 
Ihit  in  case  the  party  shall  neglect  to  comply  with  the  act, 
lot  diat  the  bond,  the  assurance,  shall  be  null  and  void,  but 
Ihit  any  proceeding  in  an  action  brought  before  the  registra- 
shall  be  void.    Consequently  it  leaves  the  bond  in  full 
:  so  that  the  party,   if  he  had  commenced  an  action, 
&3ed  for  want  of  such  requisites  being  performed,  might 
M  any  time  have  compUed  with  it ;  for  there  is  no  limitation 
flf  time.    The  question  then  is,    whether  upon  these    two 
dtaMs  taken  together,  where   a  man  had  a  bond    existing 
ii  die   time  the  Act   passed,    upon  which    he   had    never 
ftnoenced   an  action,    and  by  an  accident,  or  without  any 
mljpable  neglect  upon  his  part,  and  before  he  found  it  ne- 
ttssary,  or  thought  it  convenient  to  bring  any  action  upon 
i^  it  kas  been  lost,  his  remedy  is  totally  taken  away.    It  was 
very  strongly,  that  a  very  rigorous  construction  had 
made  upon  this  Act :  so  far,  that  though  it  passed  in 
Qie  nuddle  of  a  session,  and  it  is  expressed  to  take  place 

from 
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A  bill  in 
Eqaity  not 
snflScieDt  to 
prevent    the 
operation  of 
a  fine  at  law. 


from  and  after  the  passing  of  the  Act,  yet,  the  Ceu 
King's  Bench  having  laid  down  (85)^  that  every  act 
*l>e  presumed  to  pass  from  the.  first  day  of  the  sessio] 
the  latere/  (86)  cleared  that  difficulty,  it  was  held] 
the  evidence  of  the  actual  time  of  execution  must)  I 
jected.  But  that  is  very  different  from  this;  for  the* 
did  not  enter  into  the  question^  how  far  according  to 
science  the  party  was  entitled  to  relief;  and  it  appear 
the  Court  of  Law,  as  if  the  bond  was  given,  after  th 
passed.     Those  cases  therefore  prove  nothings 

It  was  contended  in  support  of  this  claim,  that  an  i 
and  a  bill  in  Equity  are  very  different;  and  a  case  (87 
cited,  in  which  it  was  determined,  that  a  bill  in  E 
is  not  a  sufficient  claim,  so  as  to  avoid  a  fine.  I  d< 
mean  to  rest  much  upon  that  case  and  the  determu 
of  it,  that  to  avoid  the  effect  or  prevent  the  operation 
fine  at  law  a  bill  in  Equity  would  not  be  sufficient.  I) 
tainly  would  not  at  law.  But  the  true  question  is,  wha 
clause  meant:  whether  to  impose  upon  those,  who  hadi 
^in  their  custody  at  the  time  the  act  passed,  an  obligati 
perfpnn  requisites,  with  which  it  was  impossible  they 
comply.  This  clause  does  nothing  more  than  require  o 
things  to  be  done,  before  an  action  can  be  ccHnme 
which  it  is  impossible  for  the  party  to  do.  It  is  no. 
than  the  law  required  upon  an  action  on  a  specialty, 
the  common  law  no  man  could  bring  an  action  upc 
instrument  without  Prqfert  till  very  lately  (88).     For  a  . 


(85)  Latkst  v.  Holma,  4  Term 
Rep.  B.  R.  600.  Hall  v.  Whcd- 
ley,  4  Term  Rep.  B.  R.  662,  n. 

(86)  Stat.  33  Geo.  III.  c.  13,  en- 
acting that  the  Clerk  of  the  Par- 
liament shall  indorse  on  every 
Act,  which  shall  pass  after  the  8th 
of  April,  1793,  the  day,  month, 
and  year,  when  the  same  shall 
have  passed,  and  shall  have  re- 
ceived the  royal  assent,  and  such 
indorsement  shall  be  taken  to  be 
a  part  df  such  act^  and  to  be 


the  date  of  its  commence 
where  no  other  commeno 
shall  be  therein  provided. 

(87)  Qlumdeddiick  y.  X 
2  Black.  993.     . 

(88)  Read  v.  Brookm 
Term  Rep.  B.  R.  151.  Se 
Fanhlanqwi^^  observations  c 
coDseqaences  of  the  jurisdi 
which  the  Courts  of  Law 
assumed  in  this  instance, 
out  the  guard  interposes 
Courts    of  Equity   to    pi 
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'knots  of  Law  would  not  assist  a  man,  who  could. not  1800.. 

rofert.     But  there  was   no  doubt,  the  debt   was  not      XoulMin 
khed ;    and  though  the  party  could  not  comply  with  i^. 

[iBsites  to  support .  an  action,  there  was  no  doubt  a        Price# 
Equity  would  lie,    calling  upon  the  party  either  to. 
lie  bond,  or  to  give  him  an  opportunity  of.  proving 
leudon  and  the  loss ;    and  a  Court  of  Equity  always 
fid*     But  the  late  Courts  of  Law  have  from  the  hard* 
▼ed  that  rule,  and  permitted  a  man  to  declare  upon  a 
d.  Lord  TAurlow  had  a  case  (89)  before  him,  in  which    The  jarisdic' 
mtended,  that  therefore  it  was  necessary  to  come  *into  r^^gi^^^'^  ^^ 
]i«pchacasc:  but  Lord  Thurlow  said,  it  was  new  to  snmed^ 

il  there  was  such  a  mode  of  declaring  at  law  without  ^^     ^,?^ 

,       ^  .,  Ill  11111      J^*^»  dispens- 

(and  certainly  many  able  lawyers  have  doubted  the  jn^  ^ith  «ro- 

7  of  it ) ;  but  he  held,  that  it  would  not  take  away  the  f^^^  jq  ^y^^  ^g,^ 
ion,  that  has  so  long  prevailed  in  Equity.  of  a  lost  bond, 

clause  in  the  Act  of  ParUament  has  no  more  effect  does  not  oust 
take  away  the  right  to  bring  an  action  without  per-  *^®  equitable 
the  requisites  imposed  by  the  Act:  and  if  it  had  been  i«"sdiction* 
,  proceedings  would  be  staid.     This  annuitant  could 
» action.     Then  considering  it,  as  if  a  bill  had  been 
\  has  done  exactly  what  a  party  unable  to  make  jirofert 
id  at  law  might  have  done.     It  appears  to  me,  that  if 
\  warrants  such  a  bill  in  respect  of  the  accident,  by 
le  band  is  not  forthcoming,  it  is  not  affected  by  the 
ad  the  Legislature  never  intended  to  take  away  that 

Then,  has  his  conduct  been  such  as  prevents  him 
liling  himself  of  this  remedy  ?  It  is  said,  he  is  guilty 
ible  neglect.     Was  it  necessary  for  him  to  bring  an 

No  great  fruit  could    be  expected  from  it;   both 

becoming  insolvent.    Then  was  it  necessary  for  him 

after  the  bond,  before  he  had  occasion  to  bring  an 

No:  it  was   time  enough   for  him  to  look  after  it 
9e  must  suppose,  it  would  be  forthcoming,  where  he 

had 
L  FmbL  Tr.  Eq.  16»  and  XIII,  439.  XV,  338, 343.  Mos- 
i  Ckancelltn^s  obscrva-  sapv,  Eadan^X\ 1, 4Z0.  Davies 
Mtt  Ex  parte  Grcenway,  v.  DocW,  4  Price,  17G. 
.812.  VII,  19.  IX,  (89)  Atkinson  \.  Leonard, 
lad;  India  Company  v.  3  Dro.  C  C  218. 
,  Seagirave'  V.  Scagravc, 

V.  R 
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nO0»         had  placed  it.    He  had  no  occasion,  was  under  Eo  neteinti 

Tovunn      ^^^^^i^ly^   ^^  bring  an  action.    Perhaps  no  finiit  could  hm 

9.  been  derived  from  it.     He  swears,  when  he  had  occasioii  ti 

Pbicb.        bring  the  action,  he  was  sur{>rised  to  find,  that  the  boBdm 

lost.    The  conclusion  therefore  is,  that  this  annuitant  unds 

these  circumstances,  the  debt  not  being  annihilated  by  Ai 

clause  of  the  Act,  as  ih  the  other  ease,  the  restraint  bca| 

only  as  to  bringing^  an  action,  which  only  puts  him  in  Ae  siti 

ation  he  would  have  1b»een  in  upon  a  lost  bond,  before  111 

Courts  of  La:w  would  have  permitted  a  Plaintiff  to  ded« 

without  profertf  has  a  right  to  be  considered  a  creditor. 

No   executioo      The  difficulty  I  have  is^  how  the  debt  is  to  be  fscertaiMJ 

for  the  penalty  No  doubt,  as  soon  as  ever  the  first  payment  was  wtthhrfi 

of  a  b«ad  se«  the  .bond  was  forfeited ;   and  at  law  the  obligee  might  hfli 

caring  an  an-  recovered  jtidgment  for  4401. :  but  no  ezecuticm  could  hn 

^^  •       ^?  ^  issued  upon  that  unquestionably,  but  only  toties  quaties  k 

for  the  accru-  ^^^y  ^^^'     ^^^  '^^^  ^^^^  in  Equity  is  only  these 
log  nayments.  ^^^^^"^  ^^  l^/.    He  goes  on  a  ccmsiderable  time.     The 

[  ^240  ]      point  is,  what  was  due  for  the  ^  annuity  at  the  deadi  I 

Norris;  for  I  cannot  go  beyond  that.  The  Master  hi 
found  the  whole  debt  due.  He  has  received  certaaa  tmi 
upon  it. 

The  case  of  a  stamp  was  also  relied  upon  against  thia  dmB 
supposing  the  instrument,  a  promisory  note,  waft  not  t9 1 
Jfo  relief  in      found,  and  never  had  any  stamp.    A  Court  olT  fqoity  wmI 
Equity  upon  a  not  put  the  party,  coming  in  aid  of  the  law,  in  a  better  sM 
promisory  note  ^^^^     jf  t^e  Defendant  says,  he  never  gave  any  prooMSi 
^  note  upoif  a  stamp,  the  answer  is,  why  then  prove  it  t    Q 

stamp  instrument  itself  is  absolutely  void  at  law. 


After  some  dispute,  as  to  what  should  beconndered  A 
amount  of  the  debt,  it  was  compromised.  It  wma  dediM 
upon  the  Exception,  that  Mare  was  entitled  to  be  conaiditQ 
a  creditor  upon  the  estate  otNorrU;  and  by  consent  itwi 
ordered,  that  he  should  be  admitted  a  creditor  for  222k  |  all 
that  he  should  pay  the  costs  of  the  issue. 

Costs  were  refused ;  the  Court  observing  in  anawet  t».  di 
application  for  More,  that  it  would  be  no  Equity  to  cure  A 
defect  at  the  expence  of  the  estate  of  a  party,  who  did  « 
occasion  it. 


CASS&  IN  CHAKCSar.  949 

Rous. 

ANDERSON,  Ex  parte.  ^®^- 

■  Fe4.13/A,17M. 

A  N  <jfieT-  was  mmle  on  petition,  referring  it  to  the  Matter    An  infant 

to  examine,  horw  the  estate  mentioned  in  the  petition  was  trustee  order- 
letted  m  Rkkard  Sumner  r  and  whether  he  was  an  infant  and  *^  ^  ^^^^^^ 
tBMirtgagee  or  trustee  within  the  mtent  and  meaning  of  the  ^  ^^  . 

Ktof  Queen ^ime(90).  ^1,^  ^J™  *' 

The  Master-  by  his  report,  dated  the  S8th  of  November ^  lAnne  e.  19. 

nW,  stated,  that  a  state  of  facts  had  been  laid  before  him,    Order  npon 

lerSed  by  affidavits ;  whereby  it  appeared,  that  by  indentures  petition  under 

If  lene  and  release,  dated  the  15th  and  16th  of  September,  the  statute 

lirr,  reciting,  that,  Samuel  Touek  and  Herbert  Harris  for  lAnnc,  c*  19. 

tt  benefit  of  themselves  and  their  partner  Joseph  Hodeon  on  ^°'  ■**  '"'^*** 

Ael6th  of  D^cemA^  last  had  ^borrowed  from  several  persons  r*S4>ll^ 

#A.     .  to  con* 

foierein  named  )  tlie  several  sums  of  money  ( specified  )  upon         ^  ^^     ^ 

dMir  several  bonds ;  and  that  it  was  agreed,  that  thdy  shotild  g^Q,  absolate- 

Kiease  and  convey  the  plantation  and  lands  after-mentioned  ly  entidcd,  or 

kifinther  security;  and  that  the  making  a  separate  mort-  as  they  uall 

pgetoeach  obligee  would  be  attended  with  great  expence;  appoint;   but 

ad  therefore  it  had    been  agreed  that  the  said  plantation  °°*  ^  <5onvey 

Aoold  be  granted  and  conveyed  to  Bicbmrd  Sumner   and  ^  ^     ^ 

*mm  tec,  npon  trusts 

VkarlerNewmany  in  trust  for  the  said  obligees  according  to  ^^  y^  executed 

fte  ammmt  of  their  said  several  debts;  it  was  witnessed,  that  ^ithoat  a  bill, 
il  eoDsideration  of  the  said  several  sums  the  said  Samuel 


if  &C  did  grant,  bargain,  seH,  alien,  remise,  «nd  release^ 
and  Newman,  their  heirs,  executors  and  adminis* 
Mors,  the  plantation  and  premises  in  Bengal  hdU  under  a 
FMak  or  grant  from  the  East  India  Company,  and  alt  th^ 
buildings  and  appurtenances,  to  hold  to  them,  their  heirs, 
onemtors,  administrtttors,  and  assigns,  for  ever,  npon  trust 
Hieilheless  for  th(?  sole  use  and  benefit  of  the  said  obhgees ; 
yMk  a  provno  for  redemption. 

Dii  mortgage  became  forfeited;  the  sums  not  being  paid, 
la  1782  Newman  was  lost  in  the  Grosvenor  East  India  ship. 
hkJufy  1798  Sumner  died ;  leaving  an  infant  son  under  the 
ige  of  three  years. 

The  Master  stated,  that  upon  inquiry  at  the  In^Ha  House 

^  conid  not  ascertain,  whether  the  said  Pattah  or  grant 

was 
(90)  7  iiaae,  c.  19. 

R2 
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IQOO.         was  of  the  nature  of  a  real  estate  or  a  chattel  interest ;  the 
.    ^"^^  circumstance  however   of  the  mortgage  being  by  lease  and 

Ex  wtrte       ^^^^  ^^d  indined  him  to  presume,  that  the  said  PaUah  or 
grant  Wa&  a  conveyance  (^  real  estate;  and  therefore ^fae mn 
of  opinion^  that  under  all  the  circumstances  it  would  be  pro-' 
per  for  the  infant  to  ym  with  the  personal  representative  of 
Richard  Sunfner,  the  fiiLther,  in  the  conveyance  of  the  jnortp 
gaged  premises  to  a  new  trustee,  as  prayed  by  the  petition. 

A  petition  was  presented  by  all  the  surviving  creditors  and 
the  representatives  of  those  deceased ;  praying,  that  the  report 
maybe  confirmed:  and  that  the  infant. may  be  directed. to 
convey  unto  one  or  more  trustee  or  trustees,  to  be  app<nnted 
by  the  petitioners,  ui)on  the  trusts  of  the  said  indentures,  of 
release  of  the  16th  of  September ^  1777. 

Mr*  Martin,  in  support  of  the  petition :  Mr.  FanbhuqUf 
contra. 

£  S4£  ]  The  Master  of  the  Rolis  having  some  doubts  as  to  the 

^  jurisdictionj  the  petition  stood  over. 

Master  of  the  Rolls. 

I  have  been  furnished  by  Mr.  Dickens  with  two  or  thr^ 
cases,  in  which  an  infant  trustee  of  estates  in  the  colonies  lut 
been  ordered  to  convey  under  the  statute  of  Queen  Jmie, 
Lord  Thurlow  doubted  upon  it ;  as  I  do.  The  act  is  general; 
aiid  does  not  confine  it  Therefore,  and  upon  the  authority  of 
prior  cases,  his  Lordship  did  make  the  order:  though  it  seeni 
very  extraordinary,  that  I  should  order  an  infant  in  CakidU 
to  convey :  by  what  conveyance  ? 

The  cases,  with  which  I  have  been  furnished,  are  Elx  park 
Bosanquet  {91);  in  which  the  infant  was  ordered  to  convey t* 
Ex  parte  Fenniliteau  (92);  in  which  the  report  upon  the  re- 
ference directed  by  Sir  Thomas  SeweU  yisa  confirmed  by  Lord 
Thurlou);  and  Ex  parte  Osbom  (93);  in  which  upon  a  similar 

applicatioi^ 

(91)    Before   Lord  Bathurst^    fore  Lord  7%iir/aw,  the  27th  of 
4he  10th  of  November,  1777.    2     Nojoember,  1781.    2  Dick.  569. 
JHck.  540.  (93)  Before  Lord  Tkwlow,  tha 

.    <02)  Before  Sir  Thomas  Sewell,    lOtli  of  May,  1 785. 
the  28ih  of  3Iay,  1781 ;  and  be- 


«         ■  "^ 


«■   I 
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appiotioii,  that  an  infant  might  convey  an  estate  in  Barba-         1806. 
d$eti  Lord  7%urlow  entertained  doubts,  probably  not  recol-     ak^'^^on 
fceting  tfie  former  cases,  and  sent  for  the  Act;  and  upon       Expurte*^ 
it  aotlioiity  of  the  former  cases,  and  finding  the  Act  ge- 
aenl,  he  oidered  the  infant  to  convey  (94). 
Another  di£5cuky  I  have  is,  to  ^rhom  the  eonveyance  is  to 
be  made.     There  never  yet  was  an  instance  of  desiring  the 
Court  to  appomt  a  trustee,  that  an  infant  trustee  might  con- 
vey to  him  upon  trusts  to  he  executed ;  and  is  Hot  this  doing 
die  Mme  thing! 


For  the  petition* 

Ab  to  the  objecdon  to  the  jurisdiction  the  StaUUe  qf 
bmuk  (95)  has  been  determined  to  apply  to  CalctUta*  With 
itipect  to  the  mode  of  conveyance,  the  petition  states,  that 
diis  conveyance  was  by  lease  and  release. 

With  respect  to  the  last  objection,  the  prayer  of  the  petition 
ii  only,  that  the  infant  shall  convey,  as  the  creditors  shall 
ippcnnt.  The  object  oC  the  Legislature  was  to  remove  th& 
inoonvenience,  where  the  legal  estate  had  got  to  an  infSuiL 
This  conveyance  for  the  benefit  of  creditors  has  by  the  death 
of  the  surviving  trustee  got  *  to  this  infant ;  and  it  is  impos-  {  ^44<8 .] 
9hk  to  do  any  thing  without  getting  it  out  of  him. 

Mastbr  of  the  Rolls. 
It  Is  never  done,  except  where  the  party  has  the  absolute 
i^gbt  An  infiint  trustee  is  never  ordered  to  Convey  to  an- 
odier  trustee  upon  trusts  to  be  executed  (96).  That  must  be 
Vjr  aUIl;  praying  to  have  a  new  trhstee  appointed,  and  a  con- 
vejanoe.  You  never  can  do  it  upon  an  eai  parte  petition. 
Are  all  tfiese  petitioners  the  persons  absolutely  entitled  to 
the  Boneyt  If  so,  the  order  must  be  to  convey  to  them,  or 
as  diqf  shall  appoint    They  must  all  join. 

(M)  See  also  Ea'parU  Pnmer,  (05)  29  Char.  II,  c.  3. 

S  Aa.  C.  C  825.  Evelyn  %.  Fan-  (06)  Ex  parte  Chasteney,  iJue. 

fer,  post,  VoL  VIII,  06:    See  56.  * 
da.'Gen.r.PomJtet,  2  Cox,  221. 
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IBOflL  The  qaiefition  £rom  the  Court  being  answered  ia  the  affirma*^ 

.    ^"^""^^  tive.  the  order  was,  thai  the  in&nt  shall  join  with  the  per^ 

AKDSB9QII,  J  — »  .  J  I 

Ex  noris.  ^^^^  representative  of  the  sundving  trustee  in  CMmvejing  thft^ 
estate  to  the  petitioners  (nai&ing  them)  or  as  thqr.ahall  a^ 
point  (97). 

<97)  See  IFowi.  Treui.  £^88. 

Boixs, 
1799.  m' — 

laoo.  SIMS  r.  DOUGHTY. 

The  role  of       ipEREGRINE  SIMS  made  a  very  incorrect  will,  with 
eoDstmction  of  several  alterations  and  interlineations.    The  passages  in 

wills  is,  that,    tike  following  delineation  of  it  inclosed  in  a  parenthesis  were 
if  the^  general  interlined,  and  those  between  brackets  were  drawn  throogfak 
inlenuon  can    ^^^  ^      ^^  ^  ^^  original  will.      The  observations  in  fli^" 
be  collected,  or  .      ,        x    j         <.i.  •  \i.        -  •    i  ' 

DsMi-  ™^6™  ^^  stand,  as  they  appear  m  the  original. 

enlar   object, 

expressions  militating  with  (hat  msy  be  rejected,  if  plainly  s^ppearing  to 
have  been  inserted  by  mistake :  not  otherwise;  and,  if  two  parts  of  the 
will  are  totally  irreeonctleafale,  the  hitter  over-rales  the  former. 

Retainer  allowed  to  one  eiecntor  out  of  a  legacy  to  his  co-execotor  in 
re|pMltf  f  defmUnU. 

The  testator  gave  to  each  of  his  daughters  Mary  and 
Elizabeth  Sims  one  [  thousand]  (  hundred  )  pounds  3  per 
cent.  Consolidated  Bank  Aiuiuities  for  their  own  use  spd 
benefit.  Then  reciting,  that  his  brother  was  bound  to 
invest  iOOO/»  3  per  cent.  Consolidated  Bank  Annuitiei 
at  three  months  after  his  decease,  he  directed,  that  dn 
same  should  be  for  the  equal  benefit  of  his  said  ^aughteri 
Mary  and  Elizabeth  Sims,  and  should  be  transfisned  sod 
paid  to  them  accordingly,  with  all  the  interest  and  did* 
[  ^244  ]  dends  due  thereon.    Thea  *  reciting  a  debt  of  @004  from 

the  testator's  niece  Elizabeth  Sims,  he  gave  his  ssid 
daugliters  Mary  and  Elizabeth  Sims  the  interest,  tint 
should  accrue  and  become  pay^Ie  from  time  to  tine 
after  his  decease  upon  the  said  600L  The  wifldioi 
proceeded  thus: 

**  And  whereas  my  son-in-law  James  JRenai  Sims  is 
^'indebted  to  me  in  three  hundred  pounds   upon  his 

"'bead 
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^  bond  «id  m  the.  further  sum  of  three  hundred  pounds         1900. 

**  <Mi  the  security  of  the  lease  of  his  own  dwelUng-house  g 

''in  Pmddimg'Lane^  London^  (which  sums  rndking  to-  «. 

"getiier   [inz  hundred  pounds]   I  give  equally  to  my     DouoHTT. 

*^  daughters  Mmry  and  Elizabeth )  and  in  two  hundred 

**  founds  upcm  his  note  or  notes  of  hand  making  together 

"  eight  hundred  poundiy  [now  I  do  hereby  release  and  Of  no  force 

^  discharge  the  said  fymes  RencU  Sims  of  and  Axun  the  Per  Sims. 

**  three  hundred  pounds  secured '  by  the  lease  of  his 

"  house  as  aforesaid^  and  do  order  and  direct  that  he  Stands  good 

^  mtcf  not  be  called .  upon  by  my  executors  for  payment  Per  Stet. 

''of  the  (eij^ )  remaining  five]  hundred  pounds  before 

^  the  expiration  of  three  years  next  after  my  decease, 

"  Unless  he  should  choose  to  pay  the  same  before,  so  that 

^  die  interest  diereof  in  the  mean  time  be  regularly  paid ; 

''and  it  is  my  will,  that  the  interest  of  the  said  [five]  loterest  on 

**  (eight)  hundred  pounds  shall  Uk  paid  by  my  executors  my  son  J.  JR. 

**  as  die  same  is  received  unto  my  said  daughters  JIdary  Simi's  debt  to 

*'mAEligabeik  {and  soa Edward]  Sime  and  diat  the  ^  P^^  °^7 

"  said  principal  sum  of  [five]  (eight )  when  paid  off  and        ^ 

"  discharged  shall  be  for  the  benefit  of  my  daughters 

"  Marj/  and  EliMabeih  and  son  Edward  Sims    And  I  do 

**  hereby  give  and  bequeath  the  same  accordingly  between 

''them,* 

'   In  the  last  part  of  diis  dause  the  nsmei  appear^  to 
be  written  upon  an  erasure, 

-    The  testator  dien  gave   hb   real   estate  to  his  son 

Bdmard  Sims  and  his  heirs  and  assigns;  and  he  gave 

to  \m  said  daughters  a  leasehold  messuage,  to  bold  to 

ihem  equally,  labile  unmarried,  and  in  case  of  the  mar^ 

of  either  to  go  to  the  other,  and  ia  case  of  die 

of  both  to  go  to  his  son  Edward  Sims  ^unless 

li^hodid  be  their  desire  to  sell  it  and  then  to  be  equally 

^Bvided).    He  directed,  that  *all  his  goods,  Unen,  and      [  ^JM5  ] 

Imusehoid  fumituve,  in  the  messuage,  in  Church  Raw 

Rmeimreh  Street,  wherein  he  resided,  except  his  plate, 

shaD'  be  oentmued  and  kept  for  die  use  of  bis  said  son 

Bimmd  and  daughters  Mary  and  EliMobethf  while  they 

live 


245^ 


CASES  IN  CHANCERY/ 


1800. 

Sims 

t. 

Doughty, 


Kve  together  and  continue  single ;  and  if  any  or  eil 
them  should  marry,  the  property  of  the  said  gooc 
effects  shall  belong  to  the  others  or  other  of  then 
shall  last  remain  single  and  unmarried,  for  his  or  hf 
use  and  benefit,  and  he  gave  and  bequeathed  lai 
to  his  soft  ( said )  Edward  and  daughters  Afory  an 
zabeth  equally  between  them. 

the  testator  among  other  legacies  gave  and  beqtiM 
unto  Peregrine  Sims  the  sum  of  300/.  in  manner  \ 
after  mentioned ;  that  is  to  say,  he  desired,  thi 
said  300/.  ma'y  be  laid  out  and  invested  upon  and..: 
name  of  his  son  Edward  Sims  in  3  per  cent.  Conaol 
Bank  Annuities,  or  any  other  fund>  that  his  exe 
may  think  proper  or  otherwise  dispose  of  to  thi 
advantage,  in  trust  to  pay  and  apply  the  interes 
dividends  thereof  for  the  maintenance  and  educati 
Peregrine  Sims  dicing  his  minority,  and  to  transfie 
pay  the  principal  and  the  securities  to  him  at  twenty 
but  in  case  of  his  decease  under  age  then  the.te 
gave  the  said  300/.  unto  Edward  Sims, 


|:»246] 


The  rest  of  the  will,  in  which  also  appeared  alteration 
interlineations,  contained  nothing  material.  All  the  le{ 
were  inserted  in  figures  in  the  margin ;  and  at  the  bott 
each  sheet  it  was  noticed,  that  the  alterations  were  mac 
the  testator. '  Edward  Sims,  the  testator's  son,  was 
residuary  legatee;  and  he,  Blizard  and  Doughty,  wen 
pointed  executors.  Edward  Sims  died  insolvent;  wn 
sisters  took  out  administration  to  him.  Blizard  never  a 
One  sum  -  of  300/.,  due  to  the  testator  by  James  Renat 
had  been  recovered  in  an  action,  brought  in  the  namea  < 
the  executors,  with  144/.  15«.  interest;  and  upon  the  SO 
February y  1795,  DotfgA^y  paid  Mary  Sims  100/.  ashen 
and  to  Elizabeth  Sims  the  like  sum,  as  her  third,  and  th 
sum  to  Edward  Sims,  as  his  third.  Doughty  also  di' 
and  paid  the  sum  of  144/.  I5s,  equally  between  \Afar| 
^Elizabeth  Sims;  and  they  agreed  to  accept  450/.,  payab 
instalments,  in  satisfaction  of  what  remained  due  firpm  J 
Renat  Sims;  and  that  sum  was  accordingly  receive 
Doughty.  All  the  other  legacies  except  that  to  Pef€: 
S'vms  were  discharged. 


rwards  sold  and  applied  to  his  own  use.  He  flub- 
that  one-third  of  the  sum  of  4iS0L,  received  by  him 
hetkm  of  the  remainder  of  the  debt  firom  James  EemU 
aght  to  be  taken  as  the  personal  estate  of  Echoard 
Bd  should  be  retained  by  the  Defendant  in  satb&o- 
the  legacy  to  Peregrine  Sims;  and  under  the  circum- 
and  especially  as  it  appears  by  the  bill,  that  the  100/. 
the  Defendant  to  Edward  Sims,  as  his  share  of  the 
ceived  from  James  Renat  Sims  for  the  principal  upon 
d,  was  afterwards  paid  by  Edward  Sims  to  the  Plain- 
le  hrther  sum  of  100/.  should  be  retained  by  the 
int  out  of  the  said  450/. ,  in  lieu  of  the  100/.  so  paid 
[)efendant  to  Edward  Sims,  in  &rther  satisfaction  of 
ey  due  to  Peregrine  Sims, 

swer  to  charges  in  the  bill  the  Defendant  stated,  that 
not  recollect,  that,  when  he  paid  the  100/.  to  Edward 
e  said,  it  did  not  belong  to  him,  or,  that,  whatever 
might  be  he  knew,  it  was  his  father's  intention  to  give 
ML  to  his  sisters;  and  he  would  not  take  it  front 
fcc  The  Defendant  admitted,  that  Edward  Sims 
I  said  100/.  to  the  Plaintiffs. 

caiise  had  stood  some  time  for  judgment.  It  was 
b^  Mr.  Richards  for  the  Plaintiffs,  and  Mr,  Cox  for 
epd&Pt. 

karsR  of  the  Rolls, 
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8iMB< 

r. ' 

90VGHTY. 


the  will  in  some  degree  militating  with  it,  if  I  plainly  «ei 
those  expressions  are  inserted  by  mistake,  I  may  reject  tbent. 
Bnt  I  cannot  reject  any  words,  unless  it  is.  per&qtiy  dear, 
they  were  inserted  by  mistake;  and  if  two  parts  of  the  wiQ, 
are  totally  irreconcileable,  I  know  of  no  rule  but  by  takiiq; 
the  subsequent  words  as  an  indication  of  a  subsequent  intok 
tioOk  The  Court  is  in^  a  dilemma;  and  e^imot  act  at  afl^ 
unless  they  do  that  (  96  ). 

In  this  will  are  two  things  perfectly  inconsistent :  first,  tbi 
testator  gives  600/.,  part  of  a  sum  of  SOOL  absolutely  to  hii 
daughters  Martf  and  EUzajbeth  ;  and  afterwards  he  gives  At 
interest  of  the  600&  to  bis  said  two  daughters,  and*  aceordiaf 
to  the  construction  of  their  Counsel,  the  principal  likeiqs)^;. 
but  unfortunately  the  words  *^  son  Edward  Sims^  have  ecqp^ 
in«  It  was  contended,  that  was  by  mistake.  I  cannot  Uf. 
Aat;  no  more,  than  that  the  other  words,  expressing  anak 
solute  interest  in  the  daughters,  were  inserted  by  mistake. 

Therefore,  declare,  that  the  Plaintiffs  are  entitled  to  tks 
interest  of  the  800/.,  due  from  James  JRenai  Sims,  for  thii)i! 
years  from  the  testator's  death ;  and  that  at  the  expiration  i( 
diat  period .  the  principal  became  divisible  among  the  Flair 
tiffs  and  the  testator's  son  Edward  Simt  or  his  personl 
representatives. 


(98)  In  GmsimHnM  v.  Om- 
$iaMine9  post,  YoL  VI«  100, 
the  Master  of  the  Rolls  repeiaU 
this  rule ;  bat  in  neitber  instance 
mentions,  whence  it  is  derived. 
It  certainly  is  not  satisfactory. 
There  is  no  analogy  to  the  riile, 
that  of  two  inconsistent  instru- 
ments the  first  deed,  and  the  last 
will,  shall  prevail.  Every  part 
of  an  instmment  is  co-tempora- 
neoos  by  the  execution,  or  de*- 
livery ;  which  gives  authenticity 
and  effect  to  each  clause  at  once; 
and  no  one  has  priority;  post. 
Vol.  XIX,  947.  Ofiwoineoa- 
aialent  clauses  in  one  {nstmment 


therefoi^  it  ^eems  more 
tent  to  adopt  tiiat,  which  M 
corresponds  with  the  general  ii* 
tention;  or,  if  that  affords  u. 
light,  as  where  a  specific  artidi 
is  bequeathed  to  different  pcr^ 
sons  in  the  same  will,  to  eonaifo 
the  bequest  void  for  uncertaiatf* 
As   to   the   constiiiction  of 
wills,  see  Melliih  v.  BMtiA  uA 
Philipps  V.  ChamherUdnet  Mite, 
Vol.  IV,  46,  51 :  Post.  WUs 
V.  Holizmeyer,  811.     Ckareku  f. 
Careless,  Chambers  v.  Brailsfsri, 
XVIII,  30B.    XIX,  eOl,  669. 
liHer.  384.    Sifer.t^. 
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decree,  which  was  pronounced  immediately  before  the         1800. 
ncement  of  the  long  vacation,  and  in  the  absence  of  •  ^<w»* 

iinsel,  being  defective  in  not  meeting  the  whole  case,  Sims 

ilication  was  made  on  the  part  of  the  Defendant;  in  .  o^  •    . 

oeiioe  of  which  the  following  decree  was  made.  ^ 

m  declared,  that  according  to  the  true  construction  jof 
U  the  Plaintiffs  are  entitled  to  the  interest  aocraed 
the  sum  of  900/.,  due  to  the  tester  from  JamesRenati  [  ^2iS  } 
lown  to  the  paym^it  of  the  said  SOOL  to  the  Defaidant ; 
il  the  Defendant:.6hall  pay  the  sum  of  ISOL^  the  money 
id-  by  him  for  interest  upon  the  said  9002.-  to  the 
flb.  An  account  was  directed  of  interest  .upon  the 
received  by  the  Defendant  from  James  Renat'  Sims  on 
it  of  the  money  due  to  the  testator;- and  the  Master 
ifected  to  distinguish  the  interest  payable  by  the  I>e« 
t  on  account  of  the  900/.  from  the  interest  payable  by 
r  account  of  the  said  150/.,  the  interest  of  the  said  -pna^ 
am;  and  it  was  ordered,  that  the  Defendant  shall  pay 
ihall  be  due  for  such  last-mentioned  interest  to  the 
ifls;  and,  by  consent,  that  the  Defendant  retain  his 
tnd  pay  the  Plaintiffs  their  costs ;  and  it  was  declared, 
ifter  deducting  what  shall  be  due  for  such  interest  and 
the  residue  of  ihe  money  remaining  in  die  hands  of 
efendant,  with  the  interest  before  directed  to  be  cam* 

is  devisable  in  the  following  manner :  0Qe4faird  to.  the 
iff  Mar^  Sums  one-third  to  the  Pbuntifis  WUUam  and 
krii  James  m  the  right  of  Ae  latter ;  and  the  remaining 
to  the  said  Plaintifis  as  administratrizes  of  £dward 
laoeased ;  «nd  it  was  ordered,  that  the  Defendants  shall 
ivo4birds  to  the  PiaintitTs  respectively:  but  it  was 
sd«  that  the  share  a^Ethoard  Sims  ought  to-  be  re- 

bjr  the  Defendant  to  answer,  so  fiur  as  ihe  same  wiU 
t  ihe  legacy  of  S0Q<.  to  Peregrine  Stms,  Teceived  by 
fd£Sms^  and  converted  to  his  own  use. 
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^  ^^- ,  MOSLE Y  r.  MOSLE Y. 

Ad  iDstraineDt  n  Y  indentures  of  lease  and  release,  dated  the  3Mk  Slid 
is  to  be  con.  -"  sjgt  of  i^izy,  178^  Sir  John  Parker  Mosky  and  Uv 
*  .^^  °  son  Oiwald  Mosley  under  power  given  them  by  the'wB 
^,  ^  ^  -  of  Sir  OswcUd  Mosley  appointed  and  conveyed  the  manor  rf  ■ 
its  "provisions  '^^'^rAesfer  and  several  other  estates  in  the  counties  oiLuh 
if  legal;  otto  coihire  and  Stc^ord  to  trustees,  their  heirs,  &c  upon  tnnt 
what  r^m ATk-i  ^  ^  ^  Staffordshire  estates,  except  the  *  rectory  sod 
they  ^  -*  advowsoB  of  RoUest&n  and  premises  in  Tuibury,  subject  K^ 
would  have  „  annuity  of  400/.  to  Oswald  Mosley,  to  the  use  of  Sir  Jski 
been,  if  a  par-  p^^^^  Mosley  for  life,  if  Oswald  Mosley  should  so  low 
licular   case  ,  •   i  •   i 

,    1 .  continue  unmamed ;  remamder  to  trustees  to  preserve  cofr^  • 

had  been  con-  ,      ,, 

templated.         tmgent  remainders:  but  if  Oswald  Mosley  should  marry  la  i 

«j  ,  the  life  of  his  fiither,  then  to  Oswald  -  Mosley  for  life;  re*  i 

for  raisioir  mainder  to  trustees  to  preserve  contingent  remainders^  sni  ' 

portioDs  for  <^r  his  decease,  in  case  he  should  marry  in  the  life  of  hii'^ 

younger  cbil-  fether,  and  his  father  should  survive  him,  to  trustees  to  pi^ 

dren  an  ap-  serve  contingent    remainders;    and,    as    to    the  rectory  tf  i 

pointment  by  RoUeston  and  the  other  particulars  excepted,   to  Sv  Jstm  ^ 

a  c  ai^,  con-  p^j^^  Mosley  for  hfe;   remainder  to  trustees  to-  presMi  '^ 

oarticnlar  contingent  remainders;   and  as  to    the  Lanoaskire  estslaPi 

event  of  fonr  ^^^^ept  premises  limited  in  jointure,  to  trustees  for  500  yeani  .< 

or  more,  was  and,  subject  thereto  and  to  the  proviso  after  mentioned,  to  v 

not  extended  the  use  of  Sir  John  Parker  Mosley  for  life;  renuund^  to" 

by  implication  trustees  to  preserve  contingent  remainders;  and  after  his  de* 

from  general  ^^^^^^  ^  ^  ^Y\e  premises  appomted  to  Dame  Elixabeih  MoK 

.  ^        ley   for    Ufe,    for  her  jointure,    to  the  use  of  said  DaM 

iMibseqaenl  ^^  »  v  * 

Dart  of  the  EUxabeth  for  Kfe;  and  as  to  those  premises  after  the  ds* . 
deed,  provid-  <^^^g  of  the  survivor  of  them,  and  as  to  all  the  other  Zoi^'^ 
log  for  the  cashire  estates  after  the  decease  of  Sir  John  Park^  Mosbyf 
case  of  no  ap-  subject. to  the  term  of  500  years,  and  likewise  the  rectory  and 
pointment.  advowson  of  RoUeston  and  premises  in  TtUbury  after  his  do* 
Arrangement  cease,  to  trustees  for  1000  years ;  and  as  to  all  both  Lmr 
of  charges  as  cashire  and  Staffordshire  estates,  subject  to  the  said  uses,  to 
to  priority.    A  OswM 

power,  when 
executedy  takes  place  according  to  the  original  deed  creating  it 

Charges  upon  an  estate,  more  than  aaflicicDt  to  answer  theui,  directed 
to  be  raised  by  mortgages  of  different  parts. 


aiQjtie^  in  uui  general;  remamaer  lo  urusiees  lor  xuwj 
emainder  to  Oswald  Mosley  in  fee* 
rust  of  the  term  of  500  years  was  declared  to  be  to 
«de  or  mortgage  12>000/.,  and  to  pay  tbe  same  to  Sir 
trker  Mosley,  or  to  such  persons  as  he  should  appoint, 
brost  of  the  term  of  1000  years  was  after  the  death  of 
\  Parker  Mosley,  or  in  his  life^  if  he  should  so  direct, 
at  mortgage  to  raise  portions  for  all  and  every  bis  child 
ren  by  his  said  wife  (  except  an  eldest  son )  not  exceedr 
02*  for  any  one  child,   and  not  exceeding  I89OOO/.  in 
le;  and  a  provision  was  made  for  maintenance. 
trust  of  the  term,  of  2000  years  was,  in  case  none  of      [  250  } 
I  of  Sir  John  Parker  Mosley  should  have  issue  msdc, 
€h  issue  should  die  under  twenty-one,  to  raise  portions 
daughters  of  SUt  John  Parker  Mosley,  not  exceeding 

fettlement  contained  a  power  to  Oswald Mosleyhj  deed 
either  before  or  after  marriage,  (but  without  jMrejudice 
lie  estate  of  Sir  John  Parker  Mosley  in  the  rectory  and 
n  of  RoUeston  and  prepiises  in  Tutbury,)  to  appoint 
ay  part  of  the  said  manor,  rectory  and.  premises,  in 
biire,  not  exceeding  1000/.  per  annum,  upon  any 
lie  might  marry,  for  a  jointure.  Another  power  wa^i 
I  him  to  charge  the  Staffordshire  (estate  with  20,000^ 
portions  of  his  younger  children;  and  also  to  charge 
ay  part  of  the  same  premises  (  but  sulyect  and  without 
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app<mit  by  the  swie  or  any  othei*  deeds  or  deed,  or  Idririlt 
as  aforesaid.  Another  power  was  given  to  Oswald  Moik^ 
after  the  decease  of  Sir  John  Parker  Mosley^  but  subject  to 
the  said  terms  of  500  and  1000  years,  to  diarge  all  the  nii 
estates  with  1S,000/.  by  mortgage,  with  interest,  lor  any 
purpose ;  covenanting  to  keep  down  the  interest  for  Ins  life; 
Another  power  was  given  to  Oswald  Mosley  and  the  sererd 
other  tenants  for  life,  when  in  possession,  to  jointure  upoa 
the  Lancashire  estates,  to  charge  portions  for  yomq^ei 
children,  not  exceeding  15,000/.,  and  to  lease.  The  dCeedako 
contained  a  power  of  revocation  to  Slii  John  Parker  Mede^ 
and  OstoaU  Mosley,  and  to  the  former,  surviving. 

By  indentures  of  lease  and  release,,  dated  the  SZd  and  ftU 
of  May,  1783,  reciting  the  settlement  of  1782,  and  the  pcmer 
to  Oswald  Mosley  to  charge  the  Staffordshire  estates  lA 
20,0001.  for  the  portion  or  portions  of  all  or  any  of  tie 
children  or  child,  which  he  might  have  (except  an  eldest  or 
only  son  ),  and  the  powers  of  leasing  and  revocation ;  and  Ait 
the  ^,000/.  provided  for  the  younger  children  of  Oiwdi 
Mosley,  would  be  too  heavy  a  charge  •  upon  the  Siaffordsfin 
estate;  and  in  case  he  should  make  a  jointure  to  the  Sik 
amount  of  1000/.,  the  20,000/.  could  not  be  raised  during  dMitt 
of  his  wife;  it  was  thei*efore  agreed,  that  the  said  sum  shoril 
also  be  a  charge  -upon  the  Lancashire  estates,  without  pn}tt- 
dice  to  the  Ufe  estate  of  Dame  Elizabeth  Mosley ;  and  hrtUt 
reciting,  that  the  power  of  leasing  was  not  sufficiently  ext^noie 
and  that  the  trustees  resided  at  an  inconvenient  distasiDtl^ 
Sir  «7o^  Parker  Mosley  and  Oswald  Mosley  revoked  the  QM^ 
subject  to  such  mortgages,  leases,  &c.  as  had  been  made,  $al 
to  the  jointure  of  Dame  EUxabeth  Mosley;  and  the  esttln 
were  conveyed  to  new  trustees  and  their  heirs  to  the  same  viMl^ 
except  as  aforesaid,  and  also  subject  to  the  powers  and  profto 
after  mentioned;  with  a  power  or  proviso,  that  it  migiltti 
lawful  for  Oswald  Mosley  by  deed  or  will,  subject  to  theJfe 
estate  of  Sir  John  Parker  Mosley  and  Dame  Elizabeth  Modefi 
jointure,  to  charge  the  Lancashire  estate  with  any  sum,  QOl 
exceeding  20,000/.,  for  or  in  part  of  the  said  sum  of  SOjOM 
made  chargeable  by  said  recited  indenture  of  release  upon  Ai 
Staffordshire  estate  for  the  portion  or  portions  of  all  or  an] 
of  the  children  or  child  of  Oswald  Mosley  ( except  an  eldest  an 
only  son ),  and  to  charge  all  or  any  of  the  preausea  InLmM 
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J^lhatwbject  as  aforesaid)  with  any  yearly  anil  &p  mmoB  fbt 
mSBkaoMDce  and  education  of  such  children  ( save  an  ddest  or 
Ml^aon)  not  exceeding  the  interest  at  5  per  cent,;,  to  be 
vked  and  paid  at  such  time  (after  the  death  of  Sir  John  Parker 
Matkf)  and  in  such  manner  as  Ogwald  MoMley  should  direct 
if  tfe  same  or  any  other  deed  or  will.  ' 

ft  was  decdared,  that  no  part  of  the  said  20,000/.  should  be 
laU,  <Mr  the  interest  thereof  commence,  until  after  the  decease  , 
H  9m  Jdhn  Parker  Mosley  ;.  with  a  proTuso,  that  nothing^  eonr- 
iMiid  ID  the  said  indenture  should  prejudice  or  affisct  the 
MNier  given  to  Oswald  Mosley  by  the  said  indenture  of  charge 
og  tlie  Ste^orde^re  estates  with  the  sum  of  20,000^  or  any 
part  thereof,  or  with  the  interest  thereof,  as  be  should  think 
poperi  provided,  that  the  sum  or  sums  sq  to  be  charged  upon 
boft  estates  should  not  together  exceed  20,000^ ;.  nor  prejudice 
fm  power  of  Oswald  Mosley  to  charge,  when  in  possession 
rfdie  Ldmcashire  estate,  15,000/.  upon  the  same  premisefl^ 
hrAer    powers    of   leasing    and    of  revocation  were    also 

By  indentures  of  lease  and  release,  dated  the  SOtb  and  31  st 
^Jhumaryf  1784,  previous  to  the  marriage  of  Oswald  Mosley 
■fdi  Elizabeth  Tonmem,  revoking  the  uses  of  the  indentures 
if  178Sand  1783  as  to  the  Stqfordshire  estate  ( except  the 
CMory  and  advowson  of  RoUeston  and  premises  of  Tutbury^) 
Bir  John  Parker  Mosley  and  Oswald  Mosley  conveyed  the 
Bkffui  dsMre  estate,  except  the  said  premises  before  excepted, 
As  fte  use  ot  Oswald  Mosley  for  life;  remainder  to  trustees 
W  preserve  contmgent.  remainders  ;  remainder  to  Elizabeth 
m  for  fife  in  Heu  of  dower ;  remainder  to  trustees  to 
re  cotttingenC  remainders ;  remainder  to  the  use  of  their 
and  other  sons  in  tail  male ;  remainder  to  the  first  and 
sons  of  Oswald  Mosley  by  any  otjier  wife  in  tail  male ; 
to  Sir  John  Parker  Mosley  for  Ufe;  remainder  to 
to  preserve  contingent  remainders ;  with  remainders 
Hi  seocMid  wd  third  sons  for  Me^  and  to  their  sons  re- 
Ipeetively  and  successively  in  tail  male,  and  to  aU  the  other 
law  of  Sir  John  Parker  Mosley ;  and  to  the  right  heirs  of 
Oswald  Mosley  for  ever. 

It  was  fiu*dier  witnessed,  that  tor  the  coosideraticHi  therein 
Aer  sientioned,  and  for  making  a  pvoviaon  for  the  issue  of 
he  sMd  marriage,   in  case  these  should  be  fonr  or  moiie 

children 
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chitdren  of  the  said  marriage  other  than  an  eldest  or  oidy  sdli^ 

in  manner  after  mentioned,  OsuhM  Mosley  by  virtue  and  in 

pursuance  of  the  power  given  and  vested  iti  him  by  the  said 

indenturef  of  release/  dated  the  23d  oi  December^  \^iS,  ant! 

of  all  other  powers  enabling  him  thereto,  did  charge  all  and 

singular  the  manor  of  Mancftesier  and  the  said  estates  in  dn 

county  of  Lancaster  with  the  payment  of  the  sum  of  1D,0(XNL| 

in  case  the  said  marriage  should  take  effect  and  diere  shouU 

be  four  or  more  children  of  the  said  marriage  but  not  otho- 

wise  other  than  and  besides  an  eldest  er  oilly  son ;  the  sami 

sum  of  10,000/.  to  be  paid  and  payable  to  such  four  or  moie 

•  children  except  an  eldest  or  only  son  at  the  times  and  in  tlie 

manner  after  mentioned,  subject  to  the  life  estate  of  Sir  Joh 

Parker  Mosley  in  the  premises;  and  also  subject  to  the  life 

estate  of  Dame  Elizabeth  Mosley  in  such  of  the  premises  ai 

were  limited  to  her  for  life ;  and  it  was  further  witnessed,  \bd 

in  farther  pursuance  and  performance  of  the  said  ptopcMl 

and  agreement,  and  for  more  effectually  making  a  provisbn  fiv 

the  issue  of  the  said  intended  marriage  in  case  there  should  be 

*four  or  more  children  of  the  said  marriage  other  than  and 

besides  ah  eldest  or  only  son  Oswald  Mosley  by  virtue  and  ia 

pursuance  of  the  power  vested  in  him  by  the  said  seveni 

indentures  of  release  and  of  all  other  powers  enabling  hat 

thereto  did  grant  and  release  unto  the  said  trustees  the  manor 

oi  Manchester  and  the  estates  in  the  county  of  Lancaster t  ta 

hold  the  same  for  SOOO  years,  without  prejudice  to  the  life 

estates  of  Sir  John  Parker  Mosley  and  HsjxkeEUxabetk  Mods/ 

upon,  the  trusts  after  mentioned :  that  is  to  say,  in  case  thett 

should  happen  to  be  four  or  more  chSdren  of  the  said  OswM 

Mosley  Kodi  Elizabeth  Tonman  other  than  an  eldest  or  onif 

son,  in  trust,  that  the  trustees  should  after  the  decease  tf 

Oswald  Mosley^  or  in  his  life-time,,  if  he  should  so  direct  If 

any  deed  or  deeds,  writing  or  writings,  to  be  executed  and 

attested  as  therein  mentioned,  by  mortgage  of  the  premiaai 

comprised  in  the  said  term  or  by  the  rents  and  profits  theietf 

raise  any  sum  or  sums  of  money  for  the  portion  or  portions  jof 

all  and  every  or  any  of  such  four  or  more  children  of  the  said 

Oswald  Mosley  2JiA  Elizabeth  Tonman  other  than  and  exoe|C 

an  eldest  or  only  son,  not  exceeding  in  the  whole  lOyOOOL 

before    charged    by  the  said  Oswald  Mosley  npon  the  aaid 

lordsbip  or>  manor,  of  Manchester ^  and  a  maint^uuice  for  sudi 

or 


rot  of  them  oi  the  executors  or  administratorB  of  such 
ifaall  after  the  decease '  of  Otmald  Moaletf  by  all  or  any 
^s  and  means  aforesaid  levy  and  ruae  the  sum  of 
ortoch  other  ram  as  together  vith  such  sum  and  sums 
md  Oatoald  Mosley  should  have  directed  or  appointed 
oied  for  such  portion  or  portions,  as  aforesaid,  will 
<  or  amount  to  the  s^d  sum  of  10,000/.  for  the  portions 
id  every  the  children  of  them  the  said  Otwald  Mosiey 
'obeth  Tonman  other  than  and  except  an  eldest  or  only 
also  except  such  child  and  children,  for  whom  a 
or  portions  should  be  by  the  said  Ottcald  Mo$ley  di- 

0  be  rtused,  as  aforesaid ;  the  same  to  be  pud  to  such 
*  to  be   shared  and  divided  between  such   children 

tt  aforesaid  in  equal  parts  *  and  proportions  share  and  [  *  ^54-  ] 
fte ;  to  such  child  or  children  being  a  younger  son  or 
twenty-one,  or  some  part  not  exceeding  a  fourth  to  be 
i  after  the  death  of  Oswald  Motley  for  advancement 
•cm  or  sons ;  and  to  such  of  the  sud  children  as 
le  a  daughter  or  daughters  at  twenty-one  or  marriage: 

1  the  '  times  of  payment  should  happen  after  the 
of  Otwald  Motley :  but  if  any  of  the  son  or  sons 
■ttain  twenty-one  or  daughter  or  daughters   should 

the  life  of  Oswald  Motley,  then  the  portion  and  share 
ODS  and  shares  of  such  daughters  or  daughters  so 
r  twenty-one  or  being  married  and  of  such  younger 

■ons  BO  attaining  twentyK>ne  should  be  paid  within  six 
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one^  their  issue  should  represent  their  deceased  parent;  asJ 
a  power  was  given  for  raising  sums  for  maintenance  and 
cation  not  exceeding  the  equivalent  interest  of  the  res 
portions  of  each  child. 

By  another  deed  a  considerable  fortune  behmging  tcfite- 
beth  Tonman  was  settled  upon  the  childrenr  of  dienarriagai 

There  were  6nlyfbur  children  of  the  marriage:    OwMii% 
Jotuiy  Elizabeth,  and  Frances. 

Oswald  Mosley,  the  father,  by  his  will  dated  tlie  lOdi  if 
March,  1199,  after  devising  real  estates,  that  had  been  f» 
chased  by  him,  and  dispoang  of  his  personal  estate,  r6cM|( 
his  power  to  charge  the  Lanccuhire  estate  with  die  amiltf 
•  20,000/.,  and  that  by  his  marriage  settlement  he  had  exeonMi 
that  power  in  part  by  charging  10,000/.,  part  thereof;  in  frvif 
of  his  younger  children,  in  case  he  should  leave  four  or  mm^ 
such  younger  children  by  his  said  wife,  did  th^eby  hxAm- 
charge  his  said  estates  in  the  said  county  of  IdmcasieriA 
the  remaining  sum  of  10,000/.;  which  he  thereby  gave  m| 
bequeathed  to  and  equally  to  be  divided  among  his  jcfUasfffi 
children  then  already  bom  or  hereafter  to  be  boniy  sfaara  mI^ 
share  alike,  exclusive  of  and  in  addition  to  the  said  other 
of  10,000/.  settled  in  their  favor  in  the  event  ali(»esaid;  *  llii 
same  to  be  paid  to  such  of  them  as  should  be  a  son  or 
at  the  age  of  twenty-one,  and  to  such  of  them  as  should  \m 
a  daughter  or  daughters  at  twenty-one  or  marriage,  wUdl 
should  first  happen  after  the  same  could  be  raised  by  virttt  ^ 
of  the  said  power.  *   I 

The  testator  then  devised  and  appointed  the  said  hegcJila  j 
ments  in  the  county  of  Lancaster  to  the  said  trustees  for  Ml  H 
years,  to  be  computed  from  the  time  of  his  decease,  uponteftl 
by  such  ways  and  means  as  they  or  the  survivor,  bis  ensflMi^ 
tors,  &c.  should  think  proper,  to  raise  the  said  sum  of  lO^OOik 
thereby  charged  thereon,  with  lawful  interest  for  th6 
from  the  day  of  the  death  of  Sir  John  Parker  Modey, 
such  children  respectively  should  receive  their  respective  F*^ 
tions  of  the  same  sum  of  10,000/. ;  and  he  directed  the  tmstoe^l 
to  pay  and  apply  all  or  such  part  of  the  interest  of  the  iHife'^ 
sum  of  10,000/.,  thereby  charged  as  aforesaid,  as  they  bIhmIL  : 
think  proper,  for  and  towards  the  maintenance  and  educate  \ 
of  his  said  younger  children ;  and. he  appointed  his  fiuber  ifli 

oAer 


of  such  of  his  children  as  should  be  under  twenty- 
I  die  decease  or  second  marriage  of  his  vnfe,  until  they 
1  retpectiyely  attain  that  age. 

» tetftafor  died  in  August  y  1789 ;  leaving  Oswald  Mosley, 
lest  son,  and  the  other  three  children^  surviving  hini. 
idow  died  in  October,  1789. 

fokm  Parker  Mosley,  by  his  wiD,  dated  the  17th  of  iVo- 
%  1789,  reciting  the  settlement  of  May,  1782,  his  power 
ry  to  charge  100/.  a-year  in  augmentation  of  his  wife'd 
«9  the  trust  term  of  500  years  to  raise  13,000/.  for  his 
lenefit,  or  as  he  should  appoint,  and  the  trust  to  raise 
KL  for  the  portion  or  portions  of  his  younger  child  or 
nif  in  pursuance  of  the  said  powers  charged  100/.  a-year 
I  wife  for  her  life ;  and  *  appointed,  that  so  much  of  the 
\L  as  should  not  be  raised  at  his  death,  and  as  should  be 
aiy,  should  be  immediately  raised  and  paid  to  his  ex- 
s,  for  paying  his  debts,  funeral  expences,  legacies,  and 
ies.  He  also  directed,  that  the  18,000/.  should  be  raised 
D  as  might  be  after  his  decease,  and  that  the  same  should 
id  and  divided  unto  his  younger  children,  sons  and 
t/OBf  in  such  manner  as  therein  mentioned,  at  twenty- 
r  marriage ;  with  directions  for  the  appHcation  of  the 
it  t31  payment  for  maintenance  and  education ;  with  be- 
t  simrvivorship. 

I  codicil  the  testator  declared,  that  two  sums,  agreed  to 
ded  upon  the  marriages  of  a  son  and  a  daughter,  were 
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The  bin  was  filed  by  the  three  younger  chiMreii  of  Oswdi 
Mosley  agsiast  his  eldest  son  Sir  Oswald  Mosle jf  and  aewfoi 
other  parties  ;  praying,  that  the  Plaintiffs  may  be  4ecne4 
entitled  to  the  whok  sum  of  S0,000/. ;  and  that  the  same  WKf 
be  declared  a  prior  charge  or  incumbrance  to  the  saidtWQ 
sums  of  13,000/.  and  18,000/.,  directed  to  be  raised  by  ^ 
will  of  Sir  John  Parker  Masley  under  the  term  <>f  500  yu^ 
and  1000  years.  The  bill  prayed  the  usual  directi<His  fin 
maintenance,  a  receiver,  &c» 

The  reason  assigned  by  the  answers  for  insisting,  that  Ae 
portion,  to  which  the  Plaintiffs  were  entitled,  was  not  to  k 
considered  as  a  prior  incumbrance,  was,  that  the  terms  of  500 
years  and  1000  years,  under  which  the  charges  of  12,0001' 
and  18,000/.  were  to  be  raised,  were  respectively  created  \/i 
a  deed  executed  long  prior  to  the  charge  of  20,000/. 

The  questions  were,  first,  to  what  sum  the  Plaintiffs 
entitled  under  the  charge  of  20,000/. : 

Secondly,  as  to  the  priority. 


[2W] 


The  Master  of  the  Rolls  expressed  a  strong  opinion  aguml 
the  Plaintiffs  upon  the  first  point,  and  in  their  &yor  oo  tlM. 
second. 


Mr.  Graham  and  Mr.  Stanley ,  for  the  Pldntiffs. 
The  Plaintiffs  are  entitled  to  both  these  sums  of  10,OOOic 
The  first  provision  is  a  trust  for  a  special  appointmeal^ 
and  that  is  applied  to  the  specific  case  of  four  or  moi!9 
younger  children ;  therefore,  if  it  stopped  there,  the  PlaiDtif|>t 
could  claim  no  benefit.  But  it  goes  on;  and  the  next  pcoi^ 
vision  applies  to  the  case  actually  existing  at  the  decease  CjC 
Oswald  Mosley;  and  is  a  trust  for  the  benefit  of  all  or  .afl|' 
children,  that  there  might  be.  It  will  be  said,  there  was  i9 
appointment:  but  the  farther  trust  is  to  arise,  in  defiuilt  cE 
such  an  appointment  applying  to  that  specific  case.  The.vili 
plainly  marks,  that  the  testator  thought  he  had  efiectufllf 
appointed  the  first  10,000/.  in  favour  of  his  children  f  eeii^ 
templating  the  power;  and  stating,  that  he  had  executed llwf 
power  in  part  by  charging  10,000/.  in  favour  of  his  yoaagtf 
children,  in  case  he  should  leave  four  or  more,  and  AfOi 
charging  the  remaining  sum  of  10,000/.     The  question  thcre- 
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•e  is,  upon  the  instrument  of  1784,  executing  the  power. 
lut  provision  does  seem  industriously  adapted  to  a  particular 
SB;  which  does  not  exist :  but  fortunately  the  subsequent 
It  proYides  for  the  very  probable  case  of  fewer  younger 
fldren  than  four  by  general  words.  What  possible  construe- 
at  can  be  given  to  the  latter,  if  that  is  not  the  effect  of  it  ? 
nast  be  rejected,  unless  it  mejans,  that  if  he  does  not  make 
■I  specific  appointment,  the  younger  children  are  to  take, 
idioiit  regard  to  their  number. 

Xi^OTk  the  other  question,  the  right  to  priority  is  with  the 
Ultiffi. 


1800. 


MOSLBY 
MoSLBY. 


Mr.  Richards  and  Mr.  Wetherell,  for  the  Heir  at  Law. 
"Die  existence  of  four  younger  children  is  made  a  condition 
recedent.  The  charge  does  hot  take  effect  but  upon  the 
oformance  of  two  conditions ;  marriage,  and  the  birth  of 
fife  than  four  children.  The  words  **  but  not  otherwise^  are 
dded.  The  lady  had  a  great  fortune  of  her  own ;  which  was 
sttled  by  another  ^eed. 


Mr.  Hallf  for  the  children  of  Sir  John  Parker  Mosley. 
The  term  under  which  the  charge  is  made  in  favour  of 
le  children  of  Sir  John  Parker  Mosletfy  was  in  existence, 
id  afl  the  uses  of  it,  at  the  *time  of  the  execution  of  the 
sidement.  The  instrument  executing  a  power  is  considered 
I  part  of  the  deed  creating  it ;  and  therefore  the  moment  the 
ni  is  directed  to  be  used,  it  has  its  existence  in  the 
nier  in  which  it  stands;  viz.  at  the  death  of  Sir  John 
^mter  Mosley,  and  before  die  estate  of  Oswald  Mosley 
nk  effect. 


[  •258  ] 


Master  of  the  Rolls. 
^Tkis  b  an  appointment  in  favor  of  four  or  more  children; 
■i  die  farther  trust  of  the  term  is,  in  Case  no  such  appoint- 
shall  be  made  in  favor  of  four  or  more  children,  to 

10,000/.,  for  the  portions  of  all  and  every  the  children. 
he  fiuher  by  his  will  expressly  reciting,  that  he  had  executed 
t  power  in  part  by  charging  10,000/.  in  favor  of  his 
aoger  children,  in  case  he  should  leave  four  or  more 
BDger   children,    charged  10,000/.  more   in   ikvor    of  his 

•  younger 
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V. 
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younger  children.  I  am  afraid,  it  is  imposable  to  got  over 
the  words;  though  it  is  very  hard.  The  first  appointmat 
has  never  arise^i ;  and  then  he  charges  the  second  sum.  He 
must  have  known,  he  had  then  no  more  than  four  childniv 
It  was  very  foolish  in  hini|  knowing,  he  had  <mly  three 
yoimger  childrctn.  If  he  meant  the  first  appointment  not  ti 
be  contingent,  it  would  have  been  very  easy  to  have  said  ao. 
It  seems  to  me,  as  if  according  to  Uie  meaning  of  the  settk- 
ment  he  had  not  agreed  to  charge,  except  there  should  lie 
four  younger  children.  It  is  a  provision  for  that  event  $  if 
there  are  four,  and  not  otherwise ;  and  I  must  suppose,  tfe 
other  children  are  provided  for  aliunde.  It  appears  there  wen 
two  settlements ;  the  one,  of  the  husband's  estate :  the  odiel 
of.  the  wife's.  That  explains  it.  I  cannot  construe  it  otherwiee 
than  as  a  condition  precedent.  I  think,  there  is  great  reaioi 
to  contend,  that  if  he  had  not  made  the  will,  these  cUldnt 
would  have  had  nothing;  notwithstanding  the  latter  provisioBi 
which  has  been  relied  upon.  I  have  struggled  hard  in  that 
case :  but  fortunately  he  has  made  a  wilL  I  am  very  vdl 
satisfied  upon  this  point. 

As  to  the  other  question,  it  is  not  material,  that  it  is  strai^. 
the  father  should  postpone  his  own  children.  The  princqile 
has  been  stated  at  the  bar ;  that  the  moment  the  power  is  eii* 
cuted  it  is  as  if  in  the  original  deed;  and  in  that  way  it  wil 
stand  now.  This  power  is  subject  to  his  father's  life  estate. 
Therefore  it  must  be  taken,  as  if  made  subsequent  to  the  life- 
estate  of  his  father.  As  soon  as  he  has  executed  that  power 
that  term  comes  in  immediately  *  after,  the,  estate  of  his  fatbeif 
before  the  other  terms,  but  not  before  his  life-estate.  Tliil 
charge  of  10,000/.  therefore  is  the  first  incumbrance  upondM 
estate.  Suppose,  the  power  was  not  for  a  provision  (x 
younger  children,  but  to  secure  a  jointure  to  his  wife :  ac- 
cording to  the  Defendants,  that  jointure  would  be  postposed 
to  his  younger  brothers  fortunes.  What  pretence  is  there  Tor 
that?  The  moment  he  raises  the  term  it  is  put  in iifter  the 
life  of  his  father ;  to  which  the  power  is  subject.  I  cannot  ia 
point  of  conveyancing  put  it  in  any  where  else.  It  may  be  a. 
blunder  of  the  conveyancer..  Perhaps,  if  it  had  been  pointed 
out,  they  would  have  said,  this  provision  should  be  sul^ect  ta 
the  life-estate  of  his  father  and  the  provision  for  his  younger 

children. 
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That  it  IB  strange,  must  not  be  talked  of,  eidier 
D  a  deed  or  a  will :  but  I  must  ask,  whM  is.  the  coustruo 
(99).  H  the  estate  was  deficient,  this  might  be  a  very 
snal  question :  but  that  b  not  the  case. 
shaU  (urder  the  younger  children's  fortune  to  be  raised 
iOitgage  of  a  certain  part  of  the  Lancashire  estate,  and 
oIlierB,  by  mortgage  of  another  part.  If  they  have 
aent  to .  raise  the  sum,  the  whole  estate  need  not  be 
fiwd  in  them. 

kdne,  diat  the  Plaintififs,  the  younger  children  are  en- 
i  m  the  events,  that  have  happened,  only  to  the  sum  of 
0(MLy  with  interest  at  5 per  cent,  from  the  death  of  their 
idfiillier  Sit  John  Parker  Mosely ;  and  that  the  Defendants 
ntided  mder  the  terms  for  raising  12,OQ0A  and  18,000/.  s 
e  imised  by  sale  or  mortgage,  as  the  Master  shall  direct. 
Iluit  purpose  refer  it  to  the  Master  to  raise  the  same; 
I  Hberty  to  apply  ( 100). 

entitled  to  the  10,000/.  when 
they  attain  the  periods,  &c. ;  and 
omitting  the  direction  to  raise  the 
money  then :  being  to  be  raised 
only  in  the  event  of  i^ttaining 
twenty-one,  or  marriage  of 
daughters. 


1809. 


»)  Ante,  VoL  IV,  329,  340. 
00)  Upon  a  re-hearing  at 
IbA,  9th  March,  1807,  this 
«e  was  varied,  npon  an  ad- 
ed  mistake  in  some  of  the 
mments,  by  declaring,  that 
ytaoger  children  will    be 


MOSLBT 
MOSLBY. 


LATHHOPP  r.  MARSH.  ^^^* 

Feb.  19M. 

MOTION  was  made  upon  certificate  of  the  bill  filed  and    Where  a  te« 
dUavits  for  an  injunction  till  answer  or  farther  order  to  nant,  defending 
sin  the  Defendant  from  taking  and  carrying  away  from  ^^  ejectment 
frrm  and  premises  *  the  dung^  soil,  compost,  or  muck,  [*^60].      ^. 

straw,  and  fodder^    contrary  to  the  agreement,   imder  landlord  makes 
h  he  held  under  the  Plaintiff  from  year  to  year,   and  default  at  the 

doing  any  wilfiil  waste.  trial,    and 

lie  a£Bdavits  stated  the  agreement  to  hold  from. year  to  niakes  use  of 
from  the  25th  of  March,  1796,  at  a  rent  of  200/.  a  year,  *^®  interval  to 


determiqable 


do  all  the  mis* 


chief  he  can' 

bj  breaches  of  covenant  and  wilful  waste,  an  injunction  will  be  granted 
on  motion,  or  in  the  vacation  on  petition :  but  it  was  refused,  where  no 
ejectment  had  been  brought. 


^200 
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detserminable  at  six  months  notice  at  the  option  of  ddier 
party ;  with  a  covenant  by  the  Defendant  to  presenre  Ifae 
trees,  not  to  plough  meadow,  to  manure  the  land  in  a  hu- 
band-Uke  manner,  a,nd  not  to  commit  waste,  and  at  the  end 
of  the  term  to  leave  the  dung  upon  the  premises. 

At  Michaelmas  1799,  the  rent  was  in  arrear  SOOA  TU 
Plaintiff  distramed.  The  Defendants  replevied.  ThePUil* 
tiff  gave  notice  to  quit  at  Lady-day. 

Various  breaches  of  the  covenant  were .  stated ;  viz.  break- 
ing down  fences;  sowing  winter  com  without  manure;  and 
other  wilful  waste.  The  affidavits  farther  stated,  thiat  fit 
Defendant  had  advertised  for  sale  all  his  stock,  and  pir^ 
ticularly  sixteen  tons  of  hay  and  three  large  mixens,-  oontraqf 
to  the  express  covenant;  that  he  threatens  to  plough* up 
meadow ;  and  commit  all  the  spoil  he  can  from  revenge;  mA 
that  he  will  abscond,  as  soon  as  he  has  disposed  of  W 
effects. 


Mr.  Short,  for  the  Plaintiff  made  this  motion,  upon  die 
authority  of  the  order  made  in  the  Vacation  by  the  Lord 
Chancellor  upon  petition  and  affidavits  ip  Sir  William  iW- 
ieney  v.  Shelion  ( 1  )• 


(1)  Sir  WilUam  PuUeney  v. 
Shelton ;  before  the  Lord  Chan- 
cellor, the  28th  of  Avgusi,  171>9. 
The  petition  and  affidavits  stated, 
that  Shelton  was  tenant  to  the 
petitioner  of  one  farm  by  lease 
for  twenty-one  years;  and  of 
another  from  year  to  year,  de- 
terminable upon  six  months'  no- 
tice from  the  landlords  The  te- 
nant greatly  neglected  the  farm ; 
and  had  done  great  damage.  The« 
petitioner  distrained  for  rent; 
and  upon  the  25th  of  September, 
1798,  gave  notice  to  quit  2X  Lady- 
day.  The  tenant  refusing  to  qnit, 
an  ejectment  was  brought;  to 
which  he  appeared,  was  made 


Defendant,  and  entered  into  the 
nsual  rule.    Upon  the  trial  at 
the  Lent  Assizes  for  Salop  1790, 
he  made  default ;  and  the  Plait- 
tiff  was  nonsuited.    The  tenast 
then  refused   to  quit;  akid  ^ 
clared,  he  would  do   as  rnofl 
damage  as  he  could.    Varioii 
instances  of  wilful  waste  yt^ma. 
sworn  to,  by  cutting  fences,  &e4 
and  various  breaches  of  the  eo-. 
venants;  which  were  similar  ta 
those  in    Lathropp    v.  MarAi 
and  declarations  by  the  tenaat, 
that   he    had  sold  the.  muck, 
dung,    and  compost;    and   the 
witnesses  stated,  they  believe  he 
will  carry  it  away.   He  threat- 
ened 
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Zofrf  Chancellor  refused  the  motion;  distinguisliing  this 
m  firom   that    cited;    as  in  the  latter  an  ejectment  was 

RNlght. 

ffis  Lordship  added^  that  he  had  given  that  case  a  great 
ad  of  consideration ;  and  that  whenever  such  a  case^  of  a 
Btnt  making  default  at  the  trial,  and  making  use  of  the 
terval  to  do  all  the  mischief  in  his  power,  shall  occur 
pm,  the  injunction  will  be  granted. 


1800. 


Md  to  plou^  up  meadow; 
A  had  begun  taking  off  his 
gr.  The  premises  were  out 
r  cundition;  and  he  was  not 
I  ciicamstances  to  be  able  to 
■fco  satiffaclion  for  the  mesne 
nits  or  the  damage  arising 
J  flie  breaches  of  covenant 
Tbe  prayer  of  the  petition 
PMy  that  the  tenant  may  be  re- 
MBed  IGrom  carrying  away  the 


dung,  soil,  and  compost,  or  tbe 
crops  growing  from  seeds  sown 
since  the  said  25th  day  of 
March,  and  from  ploughing  up 
meadow,  and  from  con^Kitting 
wilful  damage,  waste,  land  spoil. 

» 

Lord  Ckancelhr  granted  the 
injunction  till  answer  and  far- 
ther order  *• 


Laturopp 
Marsh. 


*  Sir  WUUmn  PuUauff  v.  SheUon,  wad  the  note,  ante,  147. 


•      SEILAZ  V.  HANSON.  1800. 

jPRE  bin  described  the  Plaintiff  as  being  confined  in  the    Plaintiff,  by 

prison  of  Cold-Bath-Fields  under  an  order  of  the  Secre-  an  order  of 

■I  of  State.    Since  the  bill  was  filed  an  order  had  been  the  Secretary 

udeunlerthe^fi^^c^  to  remove  him  firom  the  Kingdom.  ®^  S***®  ^^^ 

fined  and  to 

lb.  King,  for   the  Defendant  moved  under  these  circum-      .    ^  v. 
Inoea,  after  appearance  and  before  answer,  that  the  Plaintiff  kincrdomimder 
■sjrbe  ordered  to  give  security  for  the  costs:  and  that  in  the  il/teii  ilcf, 
be  mean  time  proceedings  may  be  staid.  ordered  on 

motion  after 

nc  Lard  Chancellor    observing,    that  the  motion  was  «PPo*>*n«e 
ingolar,  Mr.  King,  m  support  of  it  said,  that  if  the  Plain-  ^^        ore  an- 
iff  had  described  himself  as  being  out  of  the  Kingdom,   the      curitv  for 

^^^^^  the  coste,  ac- 
cording  to*  the  practice,  where  the  Plaintiff  is  resident  abroad. 
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1800.  order  would   have  been  of  course,    according   to  the  com- 

sliLAz  ™^"  practice  (2);    which  was    confirmed    by  the  Regkte 

1,^  (Mr,  Dickens  )* 


Hanson. 


The  order  was  made. 

(2)  The  Plaintiff  mtut  appear  to  be  resident  abroad :     Crreea?, 
Chamock,  ante,  Vol.  I,  896.  See  Boby  v.  Hitchcock,  post,  099. 


[  262  1 
1800.  RANDALL  v.  WILLIS. 

Feb,24ih,25th. 

Articles  before   TJY^  articles,  dated  the  2d  otOctober^  1776,  executed  pir  . 

marriage  for  viously  to  the  marriage  of  Robert  Randall  aiid£firaiiil  • 

settling  real      Dusgate,  reciting  the  intended  marriage^  Randall  in  consider  ; 

estates  of  the  ation  of  the  marriage  portion,  he  was  to  have,  and  of  lofS 

husband   and    ^^  afiTection,   &c     covenanted,    that  within    three    mond» 

,      ,.        from  the  marriac^e  he  would  convey  to  the  use  of  Tkomm  ' 
smgular  his 

personal  estate  ^^S^^^  the  father  of  Elizabeth^  and  Ezra  Willis,  het 
of  what  nature  uncle,  and  their  heirs,  certain  estates  and  premisesi  de- 
or  kind  soever :  scribed,  to  the  use  of  Randall  and  his  heirs  until  the  map- 
a  proper  exe-  riage;  and  afl;er  the  marriage,  to  the  use  of  Randall  and 
cution  would  his  intended  wife  during  their  lives  and  the  life  of  the  sot- 
be  by  a  cove-  yiyot;  and  after  their  decease  then  to  be  sold,  in  trust,  tfait 
nan  ,  re     ^y^^  money  should  be  paid  and  distributed  among  such'  diS-   ' 

shoald  be  oar-  ^^^^  ^  ^^^^  should  have  during  their  lives  at  their  deceasa^ 
chased  with  the  ^^^>  in  default  of  such  issue,  to  tlie  right  heirs  of  ^fisa&dl 
personal  Dusgate.    He  farther  covenanted  with  Thajnas  Dusgate  and 

should  with  Ezra  JVilUs,  their  heirs,  executors,  and  administrators,  that 
reapeot  to  the  he,  the  said  Robert  Randall^  or  his  heirs,  would  within  dues 
objects  of  the  months  next  after  the  intended  marriage  convey,  release 
..  ,  ^  surrender,  and  assure,  all  the  said  messuages,  lands,  and 
oersonal*  the  tenements,  with  their  appurtenances,  unto  the  said  T^ommi 
settlement  Dusgaii 

therefore,  made  after  marriage,  containing  no  such  covenant,  and  being 
in  other  respects  a  defective  execution,  real  estates  purchased  by  the  hus- 
band, aocor^ing  to  the  evidence  in  order  to  defeat  the  right  of  his  wife, 
were  decreed  to  be  conveyed  by  his  devisee  according  to  the  articles. 

A  fift  by  him  in  his  life  in  consideration  of  service  was  not  disputed : 
bat  under  the  particular  circumstances  attending  the  marriage,  and  in  the 
case  of  an  infant,  the  Court  appeared  to  quostiou  its  validity. 
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kigaie  and  Ezra  Willis  and  their  heirs,  to  3uch  uses, 
loitSy  and  purposes,  as  were  therein  before  mentioned, 
id  to  and  for  no  other  use,  intent,  and  purpose  whatsoever, 
he  articles  then  proceeded  in  these  words : 
^And  also  all  and  singular  my  personal  estate  of  what 
nature  or  kind  soever." 

By  the  same  BX^cies  ThonuM  Dusgate  in  consideration  of 
tanl  love  and  affection  to  his  daughter,  and  for  other 
noderations,  agreed  to  make  and  pay  her  equal  in  fortune 
his  other  daughter  ^itn  Dusgate  at  the  time  of  the 
of  him  and  his  wife;  zu'di  Ezra  WiUis  covenanted 
Hik  Randall f  that  he  would  after  the  decease  of  his  wife 
mgk  WUUs  give  and  dispose  of  by  will  or  otherwise  all 
I  personal  estate,  to  be  so  divided  between  Elizabeth  Dus^ 
fie  and  her  sister  Ann  Dusgate,  in  case  the  marriage  should 
raolemnized. 

Xbe  marriage  was  celebrated  soon  after  the  execution  of 
e  articles.  They  were  very  unequal  in  point  of  age :  he 
■^  forty-three ;  she,  only  eighteen.  She  was  very  averse 
m  the  match :  but  was  persuaded  by  her  friends :  her  i&ther 
apg  in  bad  circumstances.  Randall  received  no  fortune 
on  her  fiiUher :  but  about  201,  were  laid  out  for  cloaths. 
By  indentures  of  lease  and  release,  dated  the  4th  and  5th 
'  Nacember,  1776,  after  the  marriage,  between  Randall  and 
I  wife  of  the  first  part,  Thomas  Dusgate  of  the  second  part, 
AEzra  Willis  of  the  third  part,  Randall  conveyed  and  as- 
|ied  all  the  personal  estate  and  effects,  of  which  he  was 
at  the  time  of  the  execution  of  the  said  articles,  to 
uses  as  the  said  messuages,  land$|  &c.  were  by  the 
H  articles  covenanted,  and  by  the  said  settlement  actiuJly 
Hbd  and  assured.  Thomas  Dusgate  and  Ezra  Willis  did 
i  enter  into  any  covenants  upon  this  settlement, 
K— Ag//  having  lived  upon  very  bad  terms  with  his  wife, 
ediqwn  the  SOth  of  May,  1797,  without  leaving  any  issue^ 
f  his  wil^  dated  the  17 th  o{  September,  1794,  he  devised  to 
Moi  Willis,  his  half-sister,  widow  of  Ezra  Willis,  who  died 
bte  him,  all  his  real  estates,  except  those  comprised  in 
i  artides,  to  hold  to  the  saidDinah  Willis,  her  heirs  and 
%na ;  and  he  appointed  her  sole  executrix. 


1800. 


Randall 

v. 
Willis. 


[  263  ] 


^dd 


CASES  IN  CHANCEHY. 


Randall 

r. 
Willis. 


1800.  At  the  time  of  the  execution  of  the  articles  Randall  hi 

personal  property  to  the  amount  of  above  6000/. :  a  con«d€^ 
able  part  of  which  consisted  of  stock.    His  real  estate  at  Aat 
time  did  not  amount  to  more  than  50/.  a-year ;  the  whole  of 
which  was  comprised  in  the  articles  and  setdements.    Yci^ 
soon  after  the  marriage  he  sold  his  stoc|( ;  called  in  his  ptf- , 
sonal  estate ;  and  laid  out  the  produce  in  the  purchase  of  imI  j 
estate,  of  the  value  of  about  130/.  per  annum.     Upon  Atf  -. 
death  of  Ezra  WiUis,  RandaU  received   844/.  2$.   Il|dLlij 
right  of  his  wife ;  which  was  taken  by  agreement  as  her  A- ; 
tributive  share ;  and  6OO/.9  part  of  that  sum,  was  given  by  liBl  i 
to  Dinah  Willis  in  consideration  of  her  long  services  as  shop*  ] 
woman  in  his  trade  as  a  grocer.     The  personal  propeftft ) 
which  he  possessed  at  his  death,  was  not  sufficient  to  answer  \ 
his  debts.  | 

[  264*  ]  The  bill  was  filed  by  his  widow ;  praying,  that  the  setd^  i 

ment  may  be  set  aside,  so  far  as  it  varies  from  the  artiekis  * 
^d  that  the  Plaintiff*  may  be  declared  entitled  to  a  satisfite^  I 
tion  out  of  the  real  estates,  so  devised  by  Randall^  and  ate  h 
his  personal  estate,  to  the  amount  or  value  of  the  persont  i 
estate,  which  he  was  possessed  of  or  entitled  to  at  die  en* 
cution    of  the  articles  ;    that  for  that  purpose   an  acoooit  i 
may  be  taken  of  such  personal  estate ;  and  in  case  such  per*  j 
sonal  estate  or  any  part  of  it  was  laid  out  in  the  purcbate«f  ^ 
the  real  estates  so  devised,,  then  that  the  Defendant Dm||(I' = 
Willis  may  convey,  &c.;  and  account  for  the  rents  and.proAii) 
and  in  case  the  Court  shall  be  of  opinion,  that  the  I^aintHTJI 
not  entitled  to  have  the  real  estates  conveyed  in  or  towudi 
satisfaction  of  so  much  of  the  articles  as  relates  to  the  settfe- 
ment  pf  the  personal  estate  of  Randall,  or  in  case  the  lAbb 

• 

of  such  personal  estate  was  not  laid  out  in  the  said  real  esMe^ 
then  that  the  Plaintiff  may  receive  a  satisfaction  to  the  amount 
of  the  personal  estate,  of  which  RandaU  was  possessed  at  die 
execution  of  the  articles,  or  so  much  as  was  not  laid  out  in 
real  estate,  out  of  the  personal  estate,  of  which  ha  Iras  po** 
sessed  at  the  time  of  his  death,  if  sufficient ;  and  if  not,  iht 
deficiency  to  be  raised  by  sale  or  mortgage  of  the  real  estates 
devised,  or  such  as  were  purchased  with  the  personal  estate  of 
which  he  was  possessed  at  the  date  of  the  articles,  or  ibe 
rents  and  profits. 


CASES  IN  CHANCE&Y^ 

Tbe  Fhintiff  went  into  evidence  of  the  proposal  hjRandali 
lOieCde  die  whole  of  his  property,  or,  as  other  witnesses  re- 
pieteoted  hiB  expression,  every  shilling  he  had  in  the  world, 
von  her  and  her  heirs;    and  that,  if  there  should  be  no 
Udren,  it  should  go  into  the  Dusgate  family ;  that  he  in- 
haed  the  attorney,  who  drew  the  articles  and  the  settlement, 
hal  all  his  properiy  was  to  be  settled  upon  his  wife,  in  case 
ht  sarvived,  and  there  should  be  no  children;  and  that  he 
^Nressed  himself  perfectly  satisfied  with  the  offers  of  her 
btfier  and  Ezra  Willis.    A  great  deal  of  evidence  was  also 
ptodnced  of  declarations  by  Randall^  that  he  would  lay  out 
m  personal  estate  in  land  to  cheat  and  defraud  his  wife. 
Stuehey  deposed,  that  Randall  declared  to  him  a  few 
after  his  marriage,  that  apprehending  he  had  settled  all 
b|  personal  property  upon  his  wife  before  marriage,  he  had 
umdted  Counsel,  (  whom  he  named  )  as  to  his  right  of  dis* 
pMDg  of  such  personal  *  property*  by  wiU  or  in  his  life-time, 
mi  purchasing  land  with  the  money ;  that  by  the  opinion  then 
pien  he  was  informed,  there  was  a  flaw  in  the  settlement ; 
he  might  sell  his  money  out  of  the  funds,  and  lay  the 
out  in  the  purchase  of  real  estate;  and  dispose  of  the 
!,  to  whom  he  pleased,  notwithstanding  his  marriage  set- 
ikuMjit ;  and  RandaU  then  declared,  that  he  would  dispose 
f(  inch  personal  property,  and  lay  it  out  in  the  purchase  of 
Ml  estate;  and  thereby  cheat  his  wife  of  the  benefit  of  her 
Mvriage  articles  or  settlement;  and  that  she  should  not  have 
•jingle  farthing. 
Several  other  witnesses  stated  conversations  to  the  same 
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tlie  gift  of  the  600^.  to  Dinah  WiUis  was  not  disputed 
il*^tiie  hearing. 


1800. 


Randall 

V. 

Willis. 


[  •365] 


The  Attorney  General^  Solicilor  General,  and  Mr.  Cooke, 
for  the  Plaintiff. 
The  articles  admit  of  only  two  constructions;  either  his 
personal  estate  at  that  time,  which  seems  to  be  the  meaning 
npicm  the  evidence,  or  his  personal  estate  at  tbe  time  of  his 
death ;  and  in  that  case  that  covenant  ought  to  be  inserted, 
which  always  is  inserted,  that,  if  that  personal  estate  should 
be  converted  into  real  estate,  that  should  be  taken  as  personal 

estate 
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1800. 


Randall 

V. 

Willis. 
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estate  between  the  persons  entitled  under  the  setdement,  ta 
in  Colbome's  Ctise,  some  time  ago.  The  bill  has  proceeded 
upon  the  idea^  that  the  personal  estate  at  the  date  of  die 
articles  was  intended ;  because  the  evidence  shews  clearly,  iliat 
was  the  understanding  of  the  parties.  The  proposal  by  die 
evidence  appears  to  be  to  settle  his  whole  fortune :   other  wifr* 

• 

nesses  use  the  word  "  property :"  others  say,  "  every  shilling 
**  he  had  in  the  world.'*  It  will  make  some  difference ;  because 
he  had  considerable  acquisitions  afterwards.  There  wiAi 
have  been  some  doubt  as  to  the  construction:  but  if  yoor 
Lordship  would  not  have  held  him  to  the  strict  letter^  bound 
to  settle  all  his  personal  estate  at  that  time,  and  to  give  up  la 
trade  for  that  purpose,  yet  he  would  have  been  compelled  to 
settle  what  he  could  conveniently;  his  stock,  for  in8tance> 
Upon  such  a  covenant  he  ought  to  have  put  it  out  of  liii 
power  to  disappoint  her  by  will,  at  least ;  though  it  might  to 
liable  to  accident.  The  evidence  is,  that  his  purpose  was  itf 
cheat  his  wife.  If  we  shew,  that  the  conversion  of  the  pro^ 
perty  was  a  designed  fraud,  it  could  not  possibly  standi  upoi 
such  a  covenant  even  in  a  settlement ;  according  to  the  final 
decision  of  ^  Janes  v.  Martin  ( 3 ).  This  man  clearly  understood^ 

(3)  3  Anst.  882.  The  follow- 
ing account  of  that  case 
contains  a  more  complete 
detail  of  the  very  particu- 
lar circamstances,  upon 
which  the  decree  of  the 
Court    of  Exchequer  was 


I 

i 

i 

3 


In  the  House 
of  Lords, 


to  leave  her  apon  his  death 
tain  tenements ;  and  that  lis 
would  at  his  decease  by  his  wfl 
give  and  leave  her  a  full  mI 
equal  share  with  her  brotlier 
and  sister  of  all  the  peraoMl 
estate  of  him,  the  said  T.  Mm 
reversed  ;  with  a  note  of  tin,  to  be  had,  held,  and  eajoy^ 
the  Lord  Chancellor's  arga-    eil,  immediately   after  the  de* 

cease  of  himself  and  his  wib^ 
and  not  before.  He  also  eof#* 
nan  ted  to  pay  them  lOOL  a-yietr 
daring  the  lives  of  himself  iiid 
his  wife. 

Similar   covenants  were  en- 
tered into  by  the  father  of  Mr. 

Jonei; 


ment  in  the  House  of  Lords 
upon  that  occasion : — 


By    articles    executed   npon 

the  marriage  of  Mr.  and  Mrs. 

Jiiiiel6M,18/A,  jr^ncf  in  1767,    T.  Martin,  the 

21«#,  26/A.      father  of  Mrs.  Jcm^t,  covenanted 

Covenant  by  a 

father  to  give 

or  leave  by  his  will  all  his  personal  estate  equally  among  liis  children  does 

not  deprive  him  of  the  right  of  unlimited  expence,  and  of  any  fair  appli- 


\ 
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806 


bat  he  died  in  1770  id- 
•  mmi  his.  real  estates 
ffed  bejoad  their  value; 
)■  ton  and  daoghter-io- 
Mr  deriTed  anj  benefit 
if  eoveoanta. 
■islar  of  Mrs.  Jones  died 
tisstte  in  1779;  and  her 

Mrs.  M€ariin  died  in 
Jki  the  dale  of  the  ar- 
isTftfi,  the   father,  pos- 

oOBsiderable  property, 
id  personal:  the  greater 
Us  real  estate  insisting 
ihold  premises,  malting 
Uag  houses  zXYarmtmth^ 
nr   the  purposes  of  his 

which  he  discontiniied 
I;  at  which  time  it  was 
\j  a  losing  concern.  He 
jojed  a  place  of  consider* 
afit.    In  the  period  from 

1786  he  sold  aU  his  real 
;  wmd  inFested  the  pro- 
gather  with  his  personal 
in  Bank  Stock.  Four- 
'  the  real  estate  had  been 
Med  of  before  1775.  In 
he  laid  a  case  before 
then  at  the  bar; 
ie  an  opinion,  that  Mr. 
not   restrained  by 

• 

it  from  investiog  any 
Us  personal  property  in 
itB  in  his  life,  or  giving 


Randall 

Willis. 


the  ifitention,  that  his  wife  should  have  the  benefit         1800* 

of 
away  any  part  of  his  personal 
estate;  provided  the  gift  were 
absolute,  and  to  take  effect  in 
his  life-time.  Immediately  after- 
wards Martin  transferred  into 
the  name  of  his  son  3000/.  Bank 
Stock,  and  afterwards,  down  to 
1788,  other  sums,  to  the  amount, 
with  the  first  transfer,  of  4448/. 
Bank  Stock  :   the  son  Tcrbally 
promising  to  pay  his  father  the 
dividends  during,  his  life.    The 
money,  with  which  the  Bank 
Stock  was  purchased,  was  in  the 
whole  5785/. ;    of  which  307*2/. 
was  produced  by  the  real  estate, 
and  2863/.  was  persona)  proper- 
ty.   Both  Mr.  and  Mrs.  Jone$ 
and  Martin^  the  son,  had  at  va- 
rious times  received  money  from 
Martin,  the  father :  but  the  sums 
so  received  by  Martin,  the  son, 
considerably     exceeded     those 
given  to  Mr.  and  Mrs.  Jonet. 
The  value  of  the  Bank  Stock 
transferred,    which    was    pro* 
duced   by  the   personal  estate, 
was  nearly  equal  to  the  benefit 
received  by  Mrs.  Joneg  from  her 
father  under    the   articles  and 
otherwise,  independent  of  what 
she  would  be  entitled  to  at  his 
death;    and  it  appeared,    that 
he  considered  that  part  of  the 
Stock  transferred  to  his  son  as 

an 

• 

en  by  gift,  if  absolute,  and  bon&  fide:  but  a  disposition  for  the 
Nvpose  of  defeating  the  covenant  cannot  stand  :  therefore  transfers  of  stock 
o  one  of  the  children  by  the  father  were  upon  the  circumstance  of  a  re- 
•erFation  of  the  dividends  for  his  life  and  other  evidence  of  a  partial  in* 
ention,  to  elude  the  covenant,  set  aside. 
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1800.         of  his  personal   estate  in  some  way.     Confessing  hei 


Randall 
Willis. 
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an  eqaivalent'  for  tach  benefit 
received  by  his  daughter. 

In  1788,  after  all  the  Stock 
had  been  transferred  to  the  son, 
another  case  was  sabmitted  to 
Lord  WdoUf  then  at  the  bar ; 
who  upon  the  whole  inclined  to 
think,  the  transfers  to  the  son 
could  not  be  set  aside  as  a  fraud 
upon  the  marriage  articles ;  but 
considered  the  case  as  very 
doubtful. 

In  1789  Martin,  the  son,  sold 
odt  the  Bank  Stock  for  8050/. ; 
which  he  infested  in  India  Stock. 
This  was  done  without  the  pri- 
vity of  his  father;  and  the  son 
continued  to  pay  him  the  amount 
of  the  dividends  of  the  Bank 
Stock ;  which  were  less  than  the 
dividends  of  the  India  Stock 
purchased. 

In  1792  Martin,  the  father, 
died,  at  the  age  of  ninety.  By 
his  will,  made  in  1786,  reciting 
the  articles,  as  far  as  they  re- 
lated to  the  real  estates,  he  de- 
vised them  to  the  uses  of  *  the 
articles;  and  reciting  the  pro- 
vision in  the  articles  relating  to 
his  personal  estate,  and  the 
death  of  his  youngest  daughter, 
in  performance  of  his  covenant 
he  left  all  the  personal  estate  he 
should  die  possessed  of,  subject 
to  his  debts,  &c.  in  effect  to  be 
equally  divided  between  his  son 
and  daughter. 

The  personal  estate  remain- 
ing to  be  divided  under  the  will 


amounting  only  to  901.,  Il 
was  filed  by  Mr.  and  Mrs 
against  her  bretlier ;  pray 
account  and  an  eqnal  di 
tion  of  the  Stook,  that  hi 
transferred  to  the  Deft 
and  of  all  the  property  n 
by  him  in  the  life  of  his 
Us  being  a  fraud  upon  tb 
riage  articles.  The  ansn 
sisted  on  the  transfers,  as 
Jide  gift  to  the  Defendant 


For  the  PlaintiflTs  sever 
ters  were  produced  firoi 
Defendant  to  his  brokei 
the  two  first  letters,  dat 
2d  and  3d  of  August,  V 
appeared,  Ihat  the  father  I 
rected,  that  the  transfers  i 
be  made  to  the  son's  nam 
that  the  dividends  were 
paid  to  the  father  and  i 
during  their  lives  and  tl 
of  the  survivor.  In  Uie 
dated  the  dd  of  Auguttf 
the  Defendant  expresses  1 
thus: 

**  I  signify  again,  that  I 
"  teres t  of  the  whole  3000 

be  remitted  by  my  dei 

my  father  and  mother  < 
'*  their  lives,  as  often  as  i 
*'  become  due." 

In  another  letter,  dat^ 
16th  of  June,  1785,  the  1 
dant  says,  "  Yo»  will  (de 
'*  remit,  as  usual,  to  my 
''  the  dividends  due  npo 
**  Stock  transferred  to  me, 


« 


« 
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SfCB  to  disappoint  her.     His  avowed  purpose  is  to 

cheat 
»tler,  dated  the  lOth  of  "  affect  Ay  right  in  the  stock. 
h  1786,  the  Defendant    ''  I  should  imagine,  that  in  vir- 
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tiaUj  asks  the  opinion 
b&oker,  in  this  waj : 
viilg  the  stock,  which 
lands  in  my  name.  I 
•e^  nothing  more  is  re- 
ft towards  ascertaining  it 
mj  legal  property.  To 
m  explicit,    I   beg   to 

whether  it  be  neces- 
I  should  personally  ac- 
lie  stock  by  signing  the 
before  my  father's 
.'  He  wishes  to  avoid 
'  any  room  for  dispute : 
lerefore  hopes,  that  the 

of  receiving  the  divi- 


i< 


€t 


"  toe  of  the  letter  of  attorney 
"  I  sent  you  to  purchase  stock 
'^  and  receive  the  dividends  you 
''  do  it  in  my  name,  and  there- 
'*  fore  it  is  immaterial,  whether 
you  remit  them  to  me  or  to 
any  other  person  at  my  re- 
**  quest.'* 

By  another  letter  to  the  bro- 
ker, dated  the  25th  'of  j4pril, 
17B8,  the  Defendant  acknow- 
ledges the  receipt  of  a  letter, 
**  informing  me  of  your  having 
"  transferred  300/.  Bank  Stock 
*'  from  my  father's  account  into 
**  my  name."    He  also  acknow- 


of  my  stock  will  not    ledges  the  suni  total  **  now  in 

"  my  name  4448/. ;"  and  he  di- 
rects the  interest  to  be  remitted 
to  his  father  during  his  life. 

By  another  letter,  dated  the 
12th  of  December,  1789,  the  De- 
fendant desires  the  broker  to 
remit  the  dividends  to  him;  as 
it  will  make  no  difference  to  his 
father;  and  he  asks  the  price  of 
Bank  Stock  at  the  time  of  the 
several  transfers  to  him. 

*Le Iters  from  Martin,  the  fa- 
ther, to  the  same  broker  wore 
also  produced.  In  one  of  these 
letters,  written  in  1788,  Martin, 
the  father,  desiring  the  broker 
to  enter  the  money  remaining 
in  his  name  in  the  name  of  his 
son  uses  this  expression :  "  so 
**  that  what  moi^y  I  have  in  the 
**  Bank  is  in  my  son^s  name." 
?  In 


my  right  in  it" 
e  mme  letter  the  Defen- 
ds, whether  the  placing 
idends  of  his  stock,  as 
9ome  due,  to  his  father's 
.will  not  wear  the  ap- 
e  of  his  having  an  inte- 

tlie  stock,  and  create 
if  the  Defendant's  right 
0r  his  father's  decease; 
\g  the  truth  in  confi- 
that  his  father  has  trans- 
Ida  stock  to  him  in  his 
lieb  he  had  a  power  of 
but  could  not  dolt  by  his 
^  letter  then  proceeds 

the  question,  whether 
dividends    of   my   stock 

placed  to  his  account, 
igh  he  receives  them  by 
lODsent,  will*  any  way 
,  V. 


1800. 


Randall 

V. 

Willis. 
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laoo.         cheat  her  of  that,  to  which  by  the  very  ^qpresnon  he 


Randall 
Willis, 


In  another  letter,  dated  the 
24th  of  April,  1788,  he  says, 
"  I  have  received  your  favour; 
**  advising,  yon  had  advised  my 
**  son,  that  the  300/.  of  mine 
"  was  tamed  over  in  his  name, 
"  and  the  interest  mine  so  long 
"as  Hive." 

There  was  evidence  of  fre- 
quent declarations  by  the  father, 
that  he  had  transferred  the 
stock  to  the  Defendant;  reserv- 
ing only  the  dividends  for  his 
own  life. 

The  imputation  of  influence 
was  supported  by  several  mys- 
terious letters  from  the  father  to 
his  daughter  and  son-in-law,  and 
ambiguous  expressions  in  con- 
versation, and  two  statements  in 
writing,  admitted  to  have  been 
prepared  by  the  Defendant ;  in 
whiefa  his  father  justifies  what 
he  had  done;  declaring,  that 
he  considered  himself  at  liberty 
under  the  articles  to  give  to  his 
son  any  part  of  his  property 
during  his  Hfe;  and  that  he  had 
always  intended,  that  the  real 
estate  or  the  produce  of  it  should 
gb  to  him. 

The  appeal  of  the  Plaintifls 
from  the  decree  of  the  Court  of 
Exchequer  was  argued  at  the 
Bar  of  the  House  of  Lords  on 
the  15tb,  the  18th,  and  the  2l8t 
oiJune,  1798.  On  the  26th  of 
June,  the  Lord  Chancellor  spoke 
to  the  ifollowing  effect : 

The  consequences  would  be 
bad,  if  this  decree  was  to  pass 


into  a  precedent:  bat 
determine  without  parti 
gard  to  general  conseqat 
will  take  the  case  on  its 
cilmstances.  Cases  in  I 
such  subjects  as  the  pn 
not  often  govern  each 
they  rest  for  the  most 
the  faats  of  each  p 
case. 

This  covenant  was  si 
the  Counsel  for  the  irei 
to  be  vague  and  idle,  on 
and  insecure.  It  is  not 
an  unusual  covenant  ii 
ments.  Many  marriagei 
tered  into  on  such  co* 
and  they  are  not  ines 
They  are  entitled  to  fa 
consideration.  Such  a  < 
holds  out  a  prospect,  t 
party,  who  marries  into 
shall  continue  a  membei 
family ;  and  it  providi 
were,  a  pledge,  that  1 
be  considered,  and  nl 
sider  himself,  part  of 
mily  till  the  death  of  th 
who  enters  into  the  o 
But  then  it  does  not  c< 
restrict  the  father's  pow 
may  alter  the  nature  of 
perty  from  personal  to 
he  may  give  scope  to  \ 
or  indulge  in  a  free  and 
ed  ex  pence.  But  he  i 
be  allowed  to  entertai 
partial  inclinations  anc 
sitious  towards  one  chih 
another.  If  his  partial 
rise  so  higb^  and  he  w 

a  di 
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ght  hut  for  that  act.    Upon  Trevor  x.  Trevor  (4)  West 
^*^y  {5)  and  that  class  of  cases  the  settlement  must  be 

rectified. 
1  P»  Wtns.  ^212,  ami  gther  arranged  and  discussed  by  Mr. 
ttero  referred  to.  Feame,  Cont.  Renu  128,  &c.  4th 

9  P*  fVms.  349y  and   see     and  5th  editions. 
tt'inoie.   These  cases  are 


2Q8 

1800. 


mice,  he  must  do  it  di- 

absolntely,    and    by  an 

ified  gift,  sarrendering  all 

n  right  and  interest.    He 

pTe  out    and    out.      He 

lot  however  exercise  his 

bj  an  act,  which  is  to 

feet,  not  against  his  own 

t,    but    only  at  a  time, 

his    own    interest    will 

failure  of  the  appellant's 
ID  his  engagements  might 
ibiy  pique  the  respon- 
father.  But  that  is  not 
ient  reason  or  excuse  for 
le  has  done.  Indeed  it 
hing  to  do  with  this  case. 
\  greater  part  of  the  real 
J,  which  belonged  to  the 
lent's  father  was  for  the 
5  of  carrying  on  trade, 
le  had  long  been  engaged 
[e  .  moreover  enjoyed  a 
of  considerable  profit. 
he  sold  off  the  malting 
dng  houses,  he  perform- 
ict  of  economy.  When 
led  to  trade,  it  was  bad 
y.  He  could  only  let 
nsiead  of  using  them  for 
Accordingly  he  sold 
ece-meal ;  as  opportunity 


In  1 783  sentiments  not  favor- 
able  to  the   appellants  entered 
into  the  old  gentleman's  mind; 
I  do  not  pretend  to  say,  whe- 
ther by  suggeaJlion  or  not;  ^nd 
he  proceeded   to  carry  certain 
intentions   into  execution :    but 
still  he  continued  in  the  enjoy- 
ment of  all  his  property  till  the 
time  of  his  death.     After  his 
death  it  appeared,  that  the  clear 
residue  of  his  personal  estate 
amounted  to  90/. ;  and  the  share 
of  the  appellants  under  the  co- 
venant was  of  course  45/.    This 
naturally  excited  great  surprise; 
and  in  the  event  produced  the 
present  bill  and  subsequent  pro- 
ceedings.    It  was   soon   disco- 
vered, that  4675/.  stood  in  the 
son's  name  in  East  India  Stock ; 
and  it  was  traced  to  be  the  pro- 
duce  of    4448/.    Bank    Stock* 
which  had  been  sold  out  by  the 
respondent  in  1789,  and  invested 
by   him  in  East    India    Stock. 
The  Bank  Stock  had  been  trans- 
ferred at   dilforent  times  from 
the  father  to    the    son.      This 
transfer  was    not    an    absolute 
gift;  for  the  father  had  the  di- 
vidends, not  of  the  East  India 
Stock;  for  that  transaction  had 
been  carefully  kept  back  by  the 
2  son 


Randall 

V. 

Willis. 
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rectified.    It  was  not  competent  to  tfaem^  to  oome  to  a  new 
agreement. 

son  from  the  father's  knowledge;  directioos,  that  the  traosfivw 
bat  the  father  received  out  of  should  be  made  to  the  sen's 
the  dividends  on  the  East  India  name,  and  that  the  dirldeods 
Stock  a  sam  eqnal  to  what  the  were  to  be  paid  to  the  6lte 
dividend  would  have,  been  in  and  the  mother  for  their  livti 
Baiik  Stock ;  and  the  respon-  and  the  life  of  the  snnrifori 
dent  appropriated  the  surplus  of  and  it  is  to  be  observed,  thft 
the  dividends  to  his  own  use.  such  was  the  provision  of  tk 
This  change  from  Bank  to  East 
India  Stock  is  admitted  to  have 
be^n  clandestinely  made  bj  the 
son»  and  without  the  father^ 
knowledge. 

The  transfers  from  the  father 
to  the  son  were  not  to  put  the 


covenant  in  the  marriage  »> 
tides.  The  letter  of  the  lOdi 
February,  1786,  is  a  most  nuito* 
rial  and  remarkable  one.  la 
this  letter  jour  Lordships  wfl 
observe  a  con6dential  disds-  - 
sure  made  by  the  respondent  ts 


« 


a 


it 


son  in  the  unqualiGed  and  ab-  Mr.  Newland,  and  a  degree  tf 
solute  possession  of  the  Stock,  consultation  with  him,  for  dM 
but  on  certain  terms  and  under  purpose  of  learning  what 
certain  trusts.  These  trusts  were 
not  however  reduced  to  writing : 
nor  were  any  means  used  to  se- 
cure the  father  in  the  receipt  of 
the  dividends.  Then  the  ques- 
tion is  this:  Has  the  Court  any 
evidence^  by  which  it  can  trace, 
what  was  the  trust,  on  which 
the  transfers  were  made,  and 
what  was  the  real  nature  of  the 
transaction ;  for  it  must  not 
now  be  contended  with  me  in 

the  argument,  that  this  was  an 

absolute  gift  without  any  trust. 

Then  what  was  the   trust?     I 

will  refer  your  Lordships  to  the 

respondent's    letters.      One    is 

dated  the  2d  Avgvst,  1783;  the 

next  is  the  3d  oi  August,  the  day 

after.     This  letter  shews,   that 

the  father  had  given  his  own 


could  be  done  to  secure  ths 
son,  in  what  ?  What  does  iU 
son  himself  call  it  ?  Not "  |f 
"  Stock:"  but  his  expression i^ 
"  the  Stock  which  stands  pi  wg 
name ;"  and  he  adds,  **  I  pre^ 

« 

sunie  nothing  more  is  retph 
site  towards  ascertaining  it  Is 
"be  my  legal   property;*  sai.  j 
then  he  says,  ''  in  one  of  year 
"  letters,  with  which  I  was  'ti. 
"  voured,  you  signify,  thatysK 
''  place    the    dividends  of  wf 
"  Stock,  as  they  become  due,  If 
"  my  father's  account:  bow.wS  • 
"  not  this  wear  the  appearsnN! . 
"  of  his  having  an   interest  h 
"the  Stock?" 

It  is  plain,  that  the  lespoa- 
dent  felt  the  transaction  stroi^ 
and  acutely ;  ^nd  (hat  the  stf- 

picioD, 
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(r.  Mansfield  and  Mr.  Richards,  for  the  Defendant. 

s  very  ei(traordinary,  that  this  demand  was  never  set 

r  thirty  years.      At  this  distance  of  time  it  would  be 

unreasonable 
wants  required ;  who  perhaps 
who  would  not  have  been  very 
well  pleased  with  such  a  requi- 
sition. 

The  covenant  did  not  prevent 
the  father  from  giving  the  stock 
out  and  out :  but  if  he  chose  to 
keep  it,  he  kept  it  applicable  to 
the  general  engagements  he  had 
entered  into  for  his  family.  Lord 
Cowper  said  in  the  case  of  Tur- 
ner V.  Jennings  (•),  that  if  the  fa- 
ther was  permitted  to  act  accord- 
ing to  the  facts  of  that  case,  it 
would  put  an  end  to  the  custom 
of  London.  He  was  a  great  man; 
and  to  his  Lordship's  doctrine  I 
declare  my  assent'  So,  of  sdch 
a  covenant  as  the  present.  Here 
also  the  property  continued  to 
answer  all  the  father's  own 
pui^oses  during  his  life.  If  a 
father  will  be  partial,  and  will 
give  a  preference,  he  Aust  give 
against  himself;  and  not  make 
a  mere  reversionary  gift.  He 
should  immediately  feel  himself 
so  much  the  poorer  for  his  gift. 
If  he  is  willing  to  suffer  that,  let 
him  then  yield  to  the  impulse  of 
his  partiality.  But  if  a  father 
may  effectuate  his  purpose  by 
any  th^ng  short  of  this,  it  will 
furnish  perpetual  opportunity  for 

»perty  in  his  stock.     Ha  J    subterfuge  and  scheme  to  defeat 

ilcd  any  part  of  it  in  the     and  disappoint  these  covenants; 

of  his  life,  he  might  have     which  ought  to  be  most  honor- 

■pon  his  son  for  what  his    ably  observed. 

If 

(*)  2  Vern,  612. 
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which  he  entertained  as 
ralidity  of  what  had  been 
vooiled  on  his  mind  every 
rC  As  an  honest  man  he 
could  caU  this  stock  his 

gain  as  to  the  father's  let- 
Thcy  do  not  say  '*  given 
f  mm:^  no  such  thing :  but 
red  in  my  son's  name;" 
■in,  '*  what  money  I  have 
he  Bank  b  in  my  son's 
J.*  «*  The  300/.  of  mine 
ri  over  in  his  name  and 
interest  mine  so  long  as  I 

m  this  transaction  is  un- 
I,  the  whole  object  ap- 
to  have  been,  that  the 
sbonld  be  found  in  the 
ame  at  the  father's  death, 
at  the  father's  covenant  in 
lellant's  marriage  articles. 
vat  deal  of  reasoning  and 
a  is  made  use  of  in  the 
dons  :  but  the  whole 
»  and  intention  of  them 
atlj  was  to  gloss' over  the 
lion.  The  respondent  had 
It  in  Equity  to  change  the 
of  the  stock  as  he  did. 
irate  transfer  was  a  breach 
our  and  conGdence.  The 
iid  not  mean  to  part  with 
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unreasonable  to  give  any  other  construction  to  die  arddei 
than  that  of  the  settlement.  Nothmg  appears  as  to  tbete 
articles.  They  were  not  with  the  settlement :  but  were  left  k 
the  possession  of  the  Attorney,  who  prepared  both,  probaUy 
with  the  drafts  of  the  settlement  as  a  piece  of  waste  paptf, 
which  every  one  supposed  was  done  with  after  the  exeeufidfe 
of  the  settlertient.  I  believe,  the  articles  were  abatadoDfit^ 
and  the  settlement  made  upon  another  fooling.  It  is  m^^ 
sible,  that  the  attorney,  who  prepared  the  articles  npoh  flk 
instructions  of  all  parties,  would  have  omitted  the  covenafllb 
of  the  father  and  uncle,  if  at  the  execution  of  the  settlemeol 
those  covenants  were  intended  to  stand,  lliat  shews,  Aej 
came  to  a  new  agreement.  Such  a  covenant  as  this  was  neicr 
entered  into.  It  would  extend  to  his  wearing  apparel  ui 
furniture,  the  wine  and  beer  in  his  cellar  (6).  There  imat 
have  been  a  considerable  variation  from  the  articles,  if  a 
settlement  had  been  made  upon  them.  It  is  admitted,  kb 
debts  must  have  been  taken  out :  but  they  would  not  aBov 

Ui 

If  the  son  had  become  bafik-  therefore  most  have  made  oik 

rapt,  I  rather  think,  his  credi-  this    transfer  to   have    beet  t 

tors  might  have  taken  the  stock ;  transfer    in    trust    for  hitttdf; 

for  they    might  have   saidy  as  and  t  think,  that  he  wotild  Ub 

against  the  father,  **  you  have  reached  that  point  b  a  CoM 

"  allowed  your  son  to  appear  as  of  Equity. 
'^  the  owner  of  this  property."  Upon  the  whole    I  tbefefiNb 

If  the  father  became  bankrupt,  conclude,  that  so  much  of  Ibi 

his  creditors  would  have  had  a  decree  below  as  declares,  ttt 

clear  case  of  it;  and  would  have  the*  Eda  India  Stock  and  ifi 

had  no  difficuhy  in  obtaining  the  dividends  Ihereoo  inade  no  ftiH 

stock  again.  Suppose  the  son  to  of  the   father^s  personal  eiM 

have  died  in  the  father's  life-  ^^    the    time  of  his  death,  is 

time :  might  not  the  father  have  reversed :  and,   being  reversrf, 

called  on  the  son's  represeuta-  that  in  taking  the  aceovtit  ii 

tivcs  for  a  transfer  of  this  stock?  s^d  East  IniUa  Stock  and  As 

He  would  have  had  no  other  dividends  thereon  be  coiiarJcwB 
evidence  of  the  trust  than  the  ^  as  part  of  the  father's  persoofl 

evidence  present  in  this  cause,  estate^  and  subject  to  his  clffb- 

coupled  with  the  receipt  of  the  nant  in  the),  marria^  articlefe. 
dividend   from    time    to  time;        (6)  Letois  v.  Madocki^  {Ml, 

which  indeed  would  have  been  Vol.  VIII,  150.    XVII,  4B. 
strong    evidence.     The    father 
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ini  m  article  of  clpathing.     The  attorney  consulted  on  both 
■def  carries  the  intentign  mto   execution  by  the  settlement, 
ft  can  Only  be  applied  to  the  personal  estate  he'  had  at  his 
im&u     That  is  all  any  man  in  his  senses  will  covenant  so  to 
This  covenant  is  in  effect  no  covenant.     That  in 
V.  Martui  itas  of  the  same  sort ;  to  leave  equally  among 
iifbildren  aUhis  personal  estate  at  his  death.     It  is  not  un- 
it b  said  to  be  ineffective.     So  it  is.    Itiloes  not 
liini  from  defeating  it  by  converting  personal'  property 
estate,  wasting,  spending  it,  or  giving  it  away ;  pro- 
it  is  given  bond  fide ^   and  upon  no  trust  for  himself. 
Hie  covenant  cannot  with  isense  operate  upon  any  thing  else, 
vUkmt  great  particularity.    A  man  may  .covenant,  if  he  will, 
V  to  all  the  personal  estate  he  shall  ever  acquire.    The 
itoeution  of  the  settlement  is  much  better  evidence  of  the 
of  that  absurd  covenant  than  the  words  found  in  the 
But  it  does  not  rest  upon  that  merely.  What  has 
the   conduct  of  these  parties  ?    It  is  said,  it  Was  sup- 
fated,  the  settlement  had  exactly  executed  the  articles,  and 
Ik  mintake  has  been  but  lately  discovered?   The  attorney 
Itad  six  or  seven  years.     It  never  occurred  to  him,  that  any 
.  fttt  of  this  property  was  to  be  secured :  nor  to  the  two  trus- 
Im;  one,  the  father  of  her,  who  was  materially  interested  to 
kme  the  property  secured.    Part  of  it  was  jstock ;  which  might 
«qr  easily  have  been  invested;  which  was  so  obvious,   that 
il  could  not  escape  the  attention  of  any  one.    Not  many  years 
dkr  die  marriage  the  husband  was  laying  out  his  money  in 
m1  ^estate.  -  It  is  strange,  the  Plaintiff*s  right  should  not 
he  adverted  to  by  some  of  the  parties.    The  bill  and  the 
state,   that  be  considted  Counsel  with  a  view  to 
his  wife's  claim. 
The  next  point  is  perfectly  new,  particularly  after  Jones  v. 
lia/  that,  supposing  it  too  late  now  to  make  the  settle- 
diflferent  from  what  it  i?,  yet  the  covenant  in  the  :settle- 
is  so  absurd,  that  your  Lordship  should  correct  it,  or 
fKvent  an  evasion  of  it  by  the  purchase  of  real  estate.    Upon 
ground?  What  qualification  of  the  covenant  would  they 
?    They  suppose  the  settlement  to  have  been  articles 
eafy.    This  has.no  resemblance  to  the  common  case  of  articles 
the  estate  to  the  husband  and  the  heirs  of  his  ]i>ody. 

A  Court 
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A  Court  of  Equity  never  will  totally  change  the  nature  of  the" 
covenant.  The  Attomey-General  suggested  a  covenant  to 
restrain  him  from  converting  the  personal  estate  into  leal 
estate.  I  never  saw  such  a  covenant.  The  effect  would  be  tOi 
tie  up,  not  only  the  personal  estate  he  then  had,  but  all  hei 
should  ever  acquire.  A  covenant  by  a  man.  to  leave  at  )bS^ 
death  was  in  Jones  v.  Martin  admitted  to  be  a  very  connMiI 
covenant ;  though  it  was  admitted,  it  might  be  evaded  upMi> 
the  groimJ,  that  prevailed  in  that  case.  It  was  argued  in  die- 
House  of  Lords,  that  in  effect  it  was  a  gift  at  the  deadi; 
and  the  cases  upon  the  custom  of  London^  and,  among  theo^' 
Tomkyns  v.  Ladbroke  ( 7 ),  were  cited,  and  decided  that  case. 
Those  cases,  though  not  exactly  cases  of  covenant,  come  yetf 
near  it ;  for  the  woman  of  course  trusts  to  the  interest  under- 
the  custom.  Those  and  many  more  such  cases  all  go  upea^ 
the  question,  whether  the  property  was  absolutely  disposed  of. 
by  the  husband  in  his  life-time,  or  not:  but  no  question ms- 
ever  made,  that  if  a  freeman  of  London  chooses  to  defeit 
the  interest  of  his  wife  and  children,  he  has  the  power  to  da. 
so,  because  the  custom  operates  only  upon  the  personal  estatti 
he  shall  have  at  his  death.  So  does  this  covenant.  It  » 
begging  the  question  to  say,  it  is  a  fraud  upon  the  covenaBl^ 
to  convert  the  personal  estate  into  real.  It  is  no  fraud  uport 
it,  if  the  covenant  does  not  prevent  it.  • 

The  gift  of  the  600/.  to  Mrs.  WiUiis  for  her  services  hatf 
not  been  impeached;  and  to  do  so  would  be  directly  contraQT 
to  all  the  cases,  and   to  Jones  v.  Martin ;  in  which  it  waS' 
admitted,  that  if  the  gift  had  been  real,  it  would  have  beet  i 
good ;  and  the  only  *  question  was,  whether  there  was  a  triutjf ! 
and,  whether   as  the  father  reserved  the  benefit  to  himidF  I 
for  his  life,  and  gave  only  a  reversionary  interest  to  his  son,-  \ 
it  could  be  considered  a  complete  gift.     The  House  of  Lor^  s 
held  it  was  not ;  admitting,  that  if  it  had  been  a  complete  giili 
it  would  have  stood. 


Lord  Chancellor, 
I  do  not  think  it  necessary  to  trouble  the  Plaintiff's  Counid 
to  reply.     The  bill  comes  before  me  now,  praying,  upon  the! 
ground  of  an  article,  that  the.  settlement  executed  after  voaa- 

liage, 

(7)2rc5.  501. 
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liag^  as  fiyr  as  it  does  not  execute  the  intention  of  the  article 
catered  into  before  marriage,  shall  be  rectified ;  as  it  happens, 
m  the  event,  for  the  benefit  of  the  wife :  but  it  must  be  de- 
tennined  exactly  upon  the  same  principle  as  if  he  had  a 
MQMTOus  family  of  children.  If  the  ajct  he.  did  would  not 
lave  been  valid  in  that  case,  it  cannot,  be  vaUd  against  the 
life.  Whatever  disagreement  existed  between  them,  whether 
k  vas  founded,  or  not,  in  his  opinion  upon  her  conduct,  he 
had  DO  more  right  to'  defeat  her  claim  than  he  had  to  defeat 
Ae  whole  object  of  the  settlement. 

f  ver  since  the  case  of  West  v.  Erissey  it  has  never  been 

a  doubt,  that  if  a  settlement  executed  subsequent  to  marriage, 

psportiDg  to  be  in  execution  of  articles  entered  into  before 

anriage,  does  not  take  the  effect,  though  it  follows  the  words, 

if  the  articles,  this  Court  will  rectify  that  error  in  the  frame 

^  the  settlement.    It  is  obvious  here,  that  the  settlement  so 

dawn  is  clearly  and  demonstrably  an  improper  execution  of 

&e  articles:  improper  in  point  of  judgment  p  for  the  marriage 

Iddng  place  upon  these  articles,  and  no  other  written  document 

.  rf  the   agreement    between  them,   and  the  articles  formally 

mcuted  under  seal,  whatever  the  rights  of  the  parties  are  by 

ihe  articles,   it  is  totally  impossible,  that  any  parties  to  these 

ntides  could  be  discharged  from  any  one  obUgation  imposed 

bf  the  articles.    The  first  thing,  that  occurs  upon  the  settle- 

.  Mnt,  three  months  having  been  given  for   the  preparation 

rf  il^  b,  that  the  covenant  of  the  father  is  omitted.     It  is  of 

10  consequence,  that  his  circumstances  were  at  that  time  bad. 

Ba  is  alive.    It  is  of  no  moment,  whether  in  point  of  value  it 

■jgiit  be  useful  to  the  wife  and  children.     That  is  matter  of 

mae  speculation.     It  might  not  be  likely,  that  much  might 

omie  from  the  father :  but  the  attorney  had  no  right  to  leave 

it  out.    It  was  clear  mistake  *  of  the  attorney.     The  covenant 

of  Wittis,  a  man  of  substance,  is  also  omitted.     That  covenant 

was  likely  to  be  attended  with  considerable  benefit.     In  fact, 

I  suppose,  they  found  it  better  to  take  the  distributive  share 

imder  the  agreement  than  according  to  the  strict  covenant : 

ar  perhaps  the  articles  were  unknown :  but  if  they  had  been 

known,  it  was  a  fair  option  to   take  the   distributive  share, 

about  800/.,  rather  than  wait  the  specific  performance  of  the 

covenant ;  which  must  have  been  suspended  during  the  life  of 

Dinah 


1800. 


Hand  ALL 

V. 

Willis. 
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IBOO,  Dinah  WiUis.    In  both  those  instances  there  is  a  variatioD 

Rai^dall      ^^™  ^^  articles.     The  settlement,  which  is  a  peculiar  settle* 

V.  ment,  is^   that  the  estates  described,  which  are  all  the  fed 

Willis.       estate  he  had,  shall  be  conveyed  to  trustees  to  the  use,  after 

the  marriage,  of  him  and  his  wife  for  their  lives  and  the  Ufa  of 

the  survivor,    and  after  their  decease  to  be  converted  nto 

personal  estate,  and  divided  equally  among  the  children,  anl 

in  default  of  such  issue  to  the  right  heirs  of  the  wife.    hSt/i 

stating  this  to  be  the  effect  of  the  agreement  oi  the  parties  m 

to  his  real  estate  it  proceeds  thus : 

^^  And   also  all  and  singular  my  personal  estate  of  whit 
•*  nature  or  kind  soever.** 

In  the  exposition  of  these  words  there  is  one  constroctioa^ 
they  obviously  cannot  bear :  tliat  b,  a  specific  settlement  cf 
every  article  of  personal  estate,  th&t  within  the  period  allowed 
Personal  es-  for  the  settlement  he  might  be  possessed  of.  Personal  estate 
tate  is  so*  flue-  is  so  fluctuating  in  its  nature,  that  it  is  impojssible  to  mala 
taatmg  in  its  every  thing,  every  chair  and  stool,  the  proviaons  indie 
nature,  that  it  \^^^q^  g^^.  the  subject  of  a  settlement.    The  meaning  is  trdf 

\^  expressed,  but  defectively  executed,  in  the  settlement :  that 

to  make  every 
sDecific  article  ^*  ^  ^^  engagement  as  to  the  personal  estate,  when  it  cooil 

the  subject  of  ^^  ascertained,  viz.  at  his  death,  giving  the  use  to  him  detf 

settlement.        and  absolute,  and  the  residue  at  his  death  to  be  the  sidysct 

But  it  is  to  be  settled  so,  that  it  cannot  be  disappointed  \/Jl 

any  act  by  him ;  and  nothing  is  more  obvious  than  what  oiq^ 

to  be  the  covenant :  that  easy,  plain,  covenant,  that  the  hak^ 

he    might    purchase    should   with    regard   to  the  wife  adl 

children,    the  objects  of  the  settlement,    be  considered  db 

personal  estate :  otherwise  it  conveys  no  right,  a  chance,  adl 

nothing  but  a  chance ;  which  the  Court  wiU  never  intend  tipek 

an  article. 

It  is  said,  there  have  been  many  settlements^  in  wfaicb  a 

covenant  by  the  husband,   or  the  &ther  of  the  wife,   as  ia 

[  ♦275  ]      Jones  v.  Martin,  ♦  that  the  personal  estate  shall  be  left  in  a 

particular  manner,  has  been  confined  to  what  he  should  ka^ 

at  his  death.     If  a  formal  deed  was  executed  before  martia^ 

containing  such  a  covenant,  it  is  impossible,  that  I  couU  lo 

any  thing  with  it.       But  an  article  is  only  the  head  and 

minute  of  an  agreement,  not  to  be   followed  literally.    In 

Weti 
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West  V.  Eriney  the  deed,  that  was  executed,  an  article  be-         1800. 
Arc  marriagey  was  to  settle  the  estate  in  such  a  manner,  that      rIC^t  » 
die  husband  would  have  had  an  estate  tail.     The  settlement  9. 

copied  the  very  words  of  the  articles:  but  the  House  of  Lords       Willis. 
yd,  that  the  person  who  was  to  execute  that  article,  if  he    -A-rticJes 
had  used  proper  skill,  ought  not  to  have  taken  the  very  words,  ^       f^ 
because  he  gave  the  estate  tail  to   the  father;  which  could  ^^  expressed 
not  be  the  intention;  but  that  he  ought  to  have  limited  an  ^^x,  the  hus- 
estate  for  life,  with  remainders  in    strict  settlement.     What  band   would 
18 the  ground  of  that  determination?    The  words  were  simple  have  had  an 
tnd  plain  in    the  articles ;   and  the  same  words  were  taken  estate  tail :  a 
in  the  settlement :  but  the  effect  was  to  ^ut  it  in  the  power  settlement  co- 
of  the  &ther  by  an  act,   a  formal  act,   and  which  it  was  to  ^^^^     r  A 
kc  presumed  he  would  hav6  done,  to  defeat  the  object.  articles  was 

Indiis  case  I  take  the  sense  of  the  articles  to  be,  that  he  ^fonned* 
-dKndd  leave  all  his  personal  estate  at  his  death  tied  up  in 
Ae  same  manner  that  the  real  estsrte  was  directed  by  the 
lettlement:  io  that  it  should  not  be  in  his  power,  if  he 
•fiarrelled  with  his  wife  or  diildren,  by  lajdng  out  that  per- 
iMial  estate  in  land,  and  giving  it  to  any  purpose  he  thought 
it,  to  defeat  the  object.  He  might  have  done,  I  will  not 
loppose  so  harsh  a  thing  as  giving  it  away  from  them ;  but 
he  might  have  done  this :  he  might  have  limited  strict  estates 
.lir  life  to  his  children :  but  that  would  not  be  within  the  pur* 
foee  of  the  articles ;  and  the  children  might  have  reclaimed 
it  The  person  therefore,  who  drew  the  settlement  ought 
'to  have  inserted  the  covenants  of  the  uncle  and  the  father, 
ail  within  the  consideration  of  the  settlement,  and  the  object 
'cf  the  marriage;  and  for  the  same  reason  he  should  have 
lided  that  short  and  obvious  covenant  by  the  husband, 
that  what  real  estate  he  should  purchase  should  be  con- 
■dered  as  to  the  objects  of  the  settlement  as  personal 
estate. 

As  to  the  other  point,  whether  the  gift  of  the  600/.  to  the 
defendant  is  good,  there  is  ho  occasion  to  discuss  that.  They 
im  not  quarrel  with  it.  But  I  do  not  think,  if  the  article  had 
Ibeen  ♦brought  before  the  Court  for  execution,  upon -such  a  £  *276  J 
marriage,  and  the  case  of  an  Infant,  where  it  is  impossible, 
that  any  thing,  that  would  defeat  the  effect  of  the  settlement, 
eould  prevail,  if  he  had  made  a  gift,  choosing  to  deprive 
himself  of  it,  it  would  have  been  held  good. 
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Randall 

V, 

Willis. 


The  prayer  of  the  bill  is  very  correctly  confined  to  the  reak 
estate  purchased  with  the  personal  estate.    They  do  not  pray^ 
that  all  the  real  estate  he  died  seised  of  may  be  conveyed ; 
for  if  any  estate  descended  to  him  during  the  marriage,  that 
was  not  a  subject  of  the  settlement.     Upon  the  fact  all  die 
real  estate  he  had  at  his  death  was  the  purchases  niade  bj 
him  out  of  the  personal  estate. 


The  decree  declared,  that  upon  the  true  construction  of  the 
articles  the  personal  estate,  which  Robert  RandcM  was  po^ 
sessed  of  at  the  time  of  the  execution  of  the  said  artides, 
and  which  hath  been  since  laid  out  in  land,  ought  to  have 
been  subject  to  the  provision  made  by  the  said  articles  and  ' 
settled  for  the  benefit  of  his  wife  and  children,  in  Eke 
manner  as  the  real  estate,  which  was  the  object  of  the  sei- 
tlement.  An  account  was  directed  of  the  personal  estate^ 
which  the  testator  was  possessed  of  at  the  time  of  the  exo* 
cution  of  the  articles;  and  the  Master  was  directed  to  in- 
quire, whether  such  personal  estate  or  any  and  what  pait 
thereof  was  laid  out  in  the  purchase  of  all,  or  any  and 
which,  of  the  estates  devised  by  the  will  of  the  testatcnr  tt 

• 

the  Defendant  DfiiaA  Willis;  and  it  was  ordered,  that  the  said 
Defendant  do  convey  such  estates  as  the  Master  shall  find 
were  purchased  with  such  part  of  the  testator's  personal 
estate,  as  the  testator  was  possessed  of  at  the  time  of  the 
execution  of  the  articles,  to  the  Plaintiff*,  or  as  she  shal 
ilppoint.  An  account  was  directed  of  the  rents  and  profits 
of  the  estates  purchased  with  the  said  personal  estate,  com 
to  the  hands  of  Dinah  Willis,  and  an  account  of  the  oAtf 
personal  estate  of  the  testator,  come  to  her  hands,  and  of  H 
debts,  &c.  The  costs  of  all  parties  were  directed  to  be  paid  = 
out  of  the  testator's  estate  (8). 


(8)  Post,  Lewis  v.  Madocks, 
Vol.  VIII,  150.  XVII,  48. 
Garthshore  v.  Chalicy  X,  1.  Coch- 
ran  v,  Graham,  Foitescue  v. 
Hennah,  XIX,  C3,  67.    Prebbk 


▼.  Baghurtt,  I  Stoanst.  300,  upoa 
a  bond  to  settle  real  estate,  if 
the  obligor  should  daring  Ul 
life  become  seised  of  any.  Cbl- 
teen  v.  Missing,  1  Madd.  17G. 
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Rolls. 

1800. 
Feb.26tL 

LORD  CRANSTOWN  v.   JOHNSTON.       Ante.Vol.  HI, 

170. 
l^HIS  cause  (  reported,  ai»^,   FoLlII,  170),  stood  for  judg-    A  creditor 
.    ment  upon    the  only  remaining    point,    the  Defendant's  being  decrcfed 
(Urn  of   costs.    The  accounts  had  been  taken  under  the  ^®    re-convey 
ftimer  decree.    The  Plaintiflf  had  died  smce  the  hearing;  ^"j^J*^"^^^^^^ 
md  a  supplemental  bill  and  bill  of  revivor  had  been  filed.  ^^  ^^  estate  in 
A  som  of  2500/.  had  been.  paid,  into  Court  by  the  Plaintiff  ^i^^  ^r^  /^.  . 
mier  an  <^er,  made  the  S5th  of  ilfarcA,   1793,  on  obtaming  dies,  acquired 
fte  injunction.  by  an  uncon- 

scientious use 

Master  of  the  Rolls.  ^^  ^®«**  P'^ 

cess    WAS  flfi^ 

I  have  the  same  opinion  upon  the  merits  of  this  cause,  that      .',,,' 

.  pnved  of  costs 

latdy  when  it  was  originally  heard.    It  is  not  necessary  upon  gQ|jggQ«^u*  ^q 

"Ab  occasion   to  repeat  the  circumstances.    The  Report  of  ^y^^  paymeDt 

ftecase  is  already  in  print;  and  the  only  point  remaining  to  of  money  into 

k determined  by  me  is  as  to  the  costs;  and  for  that  purpose  Court. 

Ihcfe  read  over  all  the  proceedings. 

'  it  is  insisted,  that  though  the  Defendant  has  failed,  jret 

k  IS  entitled  to  costs,  and  to  be  looked  upon  as  a  mortgagee. 

Without  going  again  into  the  merits  of  the  cause,  it  is  enough 

li  state,  that  it  appears  to  be  shortly  this :    that   this  De- 

Indant,  after  having  been  delayed  for  a  debt  due  from  the 

'  llliiitiff  for  many  years,    found  out  at  last,   that  he  had  a 

iMedy  by  proceeding-  against    the  Plaintiff's  estate   in  the 

ttmd  of  St.  Christopher ;  and  that  by  proceeding  according 

li  Ae  rules  of  the   Island  there  was  a  mode,  by  which  the 

tttete  might  be  brought  to  sale  without  any  knowledge  of 

the  Plaintiff  of  such  ft  proceeding  going  forward  (9).     By 

fa  rules    of  the   Island,   as   I  am  now  to   understand    it, 

dMmgfa  I  cannot  think,  if  the  Courts  of  the  Island  had  been 

^lied  to,  it  would  have  been  permitted,  if  the  Defendant 

imot  rerident  in  the  Island,  and  has  no  attorney  in  the  Island, 

•nrio^  of  notice  at  the  last  place  of  abode,  or  fixed  upon 

Ifce  fireehold,  id  sufficient  for  the  purpose  of   bringing  the 

to  sale**    The  Plaintiff  was  a  reversioner  after  the  life 

pf  his  mother.     Therefore  no  notice  there  given  could 

possibly  operate  as  a  notice  to  him.     It  might  as  well  have 

been 

(0)  Stat.  5  Geo,  II,  c.  7. 
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1800. 


Lord 
CranstoWN 

V. 
JOHKSTON. 

[  *278  ] 


been  in  any  other  Island,  or  upon  the  Royal  Exchange  m 
London.  However/  the  Plaintiff  in  that  action  thought  fit 
to  resort  to  that  law.  It  must  never  be  forgot,  that  die 
only  object  of  that  law  is,  that  *  Plaintiffs  may  enforce  payment 
of  their  debts ;  and  that  is  the  mode  chalked  out  for.  dnt 
purpose ;  and  the  mode  is  such,  that  I  can  hardly  concmi 
if  the  Courts  of  the  Island  were  applied  to,  it  would  be  pc^ 
mitted  to  go  to  this  extent  by  bringing  the  .estate  to  sak^ 
without  any  particular,  or  any  inquiry  into  the  incumbxanoei 
affecting  it.  It  is  perfectly  clear,  that  the  Defendant  re: 
sorting  to  this  law  proceeded  to  a  sale  of  the  estate,  not  wilk 
an  object  of  getting  payment  of  his  debt;  for,  if  sOi  I 
think  he  waa  perfectly  justified  in  that :  but  it  is  clear,  it 
was  not  with  that  view,  but  in  order  to  make  himself  master 
of  the  estate.  That  is  an  object  not  legitimate :  nor  such^at 
any  ciieditor  should  in  any  Court  be  permitted  to  effect. 

At  the  sale,  that  took  place  under  that  proceeding  befim 
the  Provost  Marshal,  the  Defendant  was  the  only  pyrchaser; 
as  may  be  supposed.  It  is  not  to  be  denied,  that  this  Pluntiff 
had  an  object  to  delay  the  Defendant  as  to  the  payment  of 
his  debt.  It  is  clear,  he  had  notice,  that  proceedings  weif 
instituted  in  the  Island ;  but  be  had  not  an  ide^  that  it  wai 
possible  for  the  Defendant  to  carry  th^t  proceeding  to  (he 
effect,  to  which  it  has  been  carried.  Therefore  he  rested 
without  making  that  tender,  which,  I  think,  he  ought  to 
have  made.  Sometime  before  it  came  to  his  knowledge,  what 
the  effect  of  the  sale  actually  was,  but  after  he  had  notice 
of  the  proceedings,  applications  were  made,  that  the  De- 
fendant would  forbear  to  use  it  for  the  purpose  of  holdiiy 
the  estate,  and  be  content  with  hb  principal  and  interest 
That  he  refused:  and  many  reasons  are  given,  that  it.  was 
right,  and  not  unconscionable  in  him.  Those  applicatioaa 
having  failed,  the  bill  was  filed.  Upon  the  answer  coming  m 
a  motion  was  made  for  an  injunction  to  restrain  the  De- 
fendant from  proceeding  to  take  possession.  Upon  lookky 
very  minutely  into  all  the  proceedings  it  appears  to  me,  that 
after  that  injunction  was  gr^uited,  it  was  the  business  of  diA 
Defendant  to  have  acquiesced,  and  accepted  the  money  paid 
into  Court.  He  thought  fit  to  do  otherwise.  The  cause  haa 
proceeded  in  a  very  expensive  manner.  A  commission  went  to 
the  Island  to  examine  witnesses  to  all  the  particulars.  When 

the 
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die  cauae  came  to  a  hearing,  I  was,  as  I  am  now,  clearly  of         1800. 

opmioOy  that  it  was  contrary  to  justice,  that  this  proceeding  Lord 

ikrald  be  made  use  of  for  any  other  purpose   than  the  Act  of   Cbanstown 

hrUamemi  intended ;  viz.  that  parties  having  eonstructive  no-     ,       «• 

Johnston 
Sot  ahould  be  liable  to  all  the  inconvenience  resulting  from  it. 

*  Nothing  has  been  done  since  but  taking  the  accounts.     A      [  •SYO  ] 

flfifdemental  bill  was  filed  upon  the  late  Lord  Cransi(mns 

deadi :  and  now  it  is  insisted,  that  the  Defendant  is  entitled 

te  an  the  costs.    At  first  I  thought^  as  the  money  pidd  into 

€Dart  might  have  been  sufficient  to  pay  him,  he  might  have 

ken  entitled  to  all  the  costs.     But  upon  looking  into  it  I 

Aink,  it  was  not  a  proper  defence  for  him  to  make ;  and  he 

fight  to  have  accepted  the  money  tendered  to  him;  after 

vUeh  there  was.  no  farther   trifling  upon  the  part  of  the 

lUntiff;  and  it  is  too  much  in  a  Court  of  justice,  thinking 

Ae  Defendant  was  not  right  in  the  defence  he  made,  to  give 

Mm  his  costs ;  and  it  is  not  proper,  that  the  Plaintiff  should 

k  charged  with  all  the  costs. 

Hie  decree  directed  a  reference  to  the  Master  to  tax  the 
Befiendant  his  costs  of  the  original  cause  from  the  time  the 
Ul  was  filed  to  the  time  the  money  was  paid  into  Court  by  the 
Ikintiff  under  the  order,   made  the  25th  of  Marchy  1793, 
wi  also  his  costs  of  the  cause  subsequent  to  the  hearing,  also 
Ae  costs  of  all  parties  upon  the  supplemental  bill  and  bill  of 
Jemor;  to  be  paid  by  sale  of  so  much  of  the  Bank  Annuities 
i|«ill  be  sufficient  for  that  purpose :  but  as  to  the  costs  of 
Ae  oripnal  cause  firom  the  time  of  paying  the  money  into 
Dbnrt  and  the  hearing  no  costs  were  given  on  either  side. 
Ae  Master  was  directed  to  compute  subsequent  interest  upon 
lie  tam  reported  due  to  the  Defendant ;  and  it  was  directed, 
Aat  the  same  with  such  interest  should  be  paid  to  the  Do- 
fcniant  upon  his  executing  a  reconveyance  to  Lord  Crans^ 
the  Defendant  in  the  supplemental  cause,  of  all  the  in- 
obtained  under  the  sale  by  the  Provost  Marshal  of  the 
Iifaaid  of  St.  ChrUtopher\  without  prejudice  to  any  other  in- 
iKSt  the  Defendant  «/o/iit«/07i  may  have  in  the  premises  (10). 
The  residue  of  the  money  arising  from  the  sale  of  the  Bank 
Annuties  was  directed   to  be  paid  to  the  executors  of  the 
kle  Lord  Cranstoum. 

(10) This  was  upon  a  soggestion  that  he  had  a  paramount  mortgage^ 
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BEAUCHAMP  v.  The  Earl  of  HARDWICKE, 

'T^HE  Ecclesiastical  Court  granted  probate  of  five  tesCi 
mentary  papers;  marked  A.  B.  C.  Z).  E.,  as  the  last  w3 
of  LiBtitia  Beauchamp  Proctor ^  deceased. 

The  paper  marked  A,y  was  as  follows :  the  passage^  be 
tween  inverted  conmias  being  copied  verbeUim: 

. "  This  is  the  last  will  and  testament  of  me  Latiiia  Bern 

"  champ  Proctor  of  Upper  Grosvenor  Street^  &c.     The  tei 

tatrix  then  gave  several  specific  legacies  of  pictures,    dnkv 

ingSy   books,    and    prints,    and  some  pecuniary  legades  fa 

mourning;   and  reciting,    that  she  had  a    number  of  odie 

trinkets,  that  would  not  fetch  much,  if  sold,  she  desired,  die 

might  be  equally  divided  between  her  two  sorts  William  Hem^ 

Beauchamp  and  Christopher  Beauchamp  ^  excepting  jewdii  < 

every    kind,    and    all  valuables,   such   as  medals,    the  gd 

stone,  &c.     *^  In  this  I  trust  to  the  discretion  of  my  sisCi 

Agneta  Yofk,    And  as  to  all  the  rest  and  residue  of  mypo 

sonal  estate  of  what  nature  or  kind  soever  I  give  and  Im 

queath  it  in  trust  to  the  Earl  of  Hardwicke,  the  Honoii 

'^  able  John  Eliot,  and  Charles  Yorke  Esq.  and  the  surnrc 

**  of  them,    and   the  executors    and    administrators  of  sue 

"  survivor,  to  be  by  them  converted  into  money  and  laid  oi 

'^  in  Government  or  real  securities  to  the  best  advantage  i 

'*  their  names,  upon  trust  to  pay  over  and  apply  the  intern 

*'  dividends  and  produce,  of  the  same  to  the  use  and  h^ld 

'*  of  my  said  sons  William  and  Christopher  Beauchamp  an 

their    assigns  in   equal  moieties  during  the    term  of  did 

natural  lives:    their  respective  receipts  for  the  samefipa 

"  time  to  time  being  a  sufficient  discharge  to  the  said  trostoei 

'^  and   after  the  decease  of  my  said  two  sons  WiUkm  ai 

"  Christopher  or  either  of  them  then  to  pay  and  apply  fl 

*'  interest,  dividends  and  produce,  aforesaid,  unto  and  towarc 

*^  the  maintenance  and   education  of  the   children  they  m 

leave  respectively,  until  they  shall  attain  their  age  of  twent 

one,  or  be ''married,  by  equal  moieties:  that  is  to  say,  d 

moiety  of  the  said  William  after  his  decease  to  go  and'l 

*^  applied  to  and  for  the  use  of  his  children  in  equal  share 

"  and  the  moiety  of  the  said  Christopher  after  his  deoea 
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"to  go  and  be  applied  to  and  for  the  use  of  his  children  1800. 

"if any  in  equal  shares;  and  in  case  either  of  my  said  sons   braTchamp 
"WiBiam  and  Christopher  shall  happen  to  die,^  leaving  no  t^. 

''cbildien,  my  will  is,  that  the  said  trustees  shall  pay  and    The  Earl  of 
"tpply  the  interest,  dividends,  and  produce,  of  the  moiety  of  Hard  wick  b*. 
"Biy  said  son  dying  without  children  to  the  use  and  benefit 
"of  my  other  son  during  his  natural  life,  and  after  hia  de- 
"oease   to  the  use  and  benefit  of   his   children;  and  that 
^'afier  the  decease  of  both  my  sons,  and  when 'and  so  soon 
'as  all  the  children  they  may  respectively  leave  shall  attain 
''&dr  ages  of  twenty-one,  or  be  married,  the  said,  trustees 
*AaIl  transfer  and  divide  the  principal  monies  and  capital 
'entrusted  to  them  unto  and  among  the  said  children  equally, 
^ahaie  and  share  alike :  the  portions  of  each  child  to  be  paid 
Imd  transferred  to  him  or  her  on  attaining  the  age  of  twenty- 
*  cue  years  or  being  married;  and  in  case  both  my  said  sons 
*^^WUUam  and  Christopher  shall  happen  to  die,  leaving  no 
"iane  or  lineal  descendants  living  at  the  time  of  their  death, 
:*I  bequeath    the    trust    monies    to    my    nephew    Charles 
"*  Ymrke  £sq«  to  his  sole  use  and  disposal." 

8be  then  gave  some  directions   as  to    her  funeral;   and 
.^weeded  thus: 

.  *  I  appoint  my  sister  Agneta  Yorke,  the  Honorable  John 
:*£fio#,  Charles  Yorke  Esq.  and  Christopher Beauchamp  Esq. 
i^agr  executors."    Then,  after  some  farther  directions  to  her 
I'MeotorSy  ''  And  this  is  my  last  will  and  testament :  in  witness 
'^lAereof  I  the  said  Lcetitia  Beauchamp  Proctor  the  tes- 
'^titor  have  to  this  my  last  will  and  testament  set  my  hand. 
^*nd  seal  this'' 
,  *  Signed  sealed  published  and  declared  by  the 
*ttid  lABtitia  Beauchamp  Proctor  the    testator 
*M  and  for  her  last  will  and  testament  in  the 
^fKsence  of  us  who  have  subscribed  our  names 
^  as  witnesses  in  her  presence  and  in  the  presence 
^  of  each  other." 

This  paper  was  neither  signed  by  the  testatrix,  nor  by  any 

nor  was  it  dated.    It  was  all  written  by  the  tes* 

except   in  the    appointment  of  executors  the  words 

'and  Christopher  Beauchamp  Esq.;"  which  were  interlined 

b  a  different  hand. 

Vol.  V.  U 


V 

f 


282 

IBCfO. 
Bbauchamp 

V. 

The  Earl  of 
Uardwickb. 
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The  paper,  marked  B.,  written  also  by  the  testatrix,  begai 
thus: 

"  After  having  made  some  bequests  this  to  follow  as  to  al 
'^  rest  and  residue  of  my  person^  estate  of  what  nature  or 
"  kind  soever  I  give  and  bequeath  it  q^.  in  tnist  to  ( tih 
"  or  more  trustees )  and  the  survivor  of  them  laid  fin 
^'  executors  and  administrators  of  such  survivor,  to  be  fy 
"them  converted  into  money  and  laid  out  in  Government  or 
"real  securities  to  the  best  advantage  in  their  names  q^. 
"  upon  trust." 

The  paper  then  followed  the  former  almost  verbaiim  dotn 
to  the  provision  in  case  of  the  death  of  both  her  sons,  Irtr^ 
ing  no  issue ;  where  it  concluded  thus : 

"  And  in  case  both  my  said  sons  William  and  ChriHopktr 
"  shall  happen  to  die  leaving  no  issue  or  lineal  descendaab 
"  living  at  the  time  of  their  death,  my  will  is,  &c.  &c.  (here 
"  I  am  to  direct  how  the  trust  money  shall  be  disposed  of  iii 
"  dase  my  two  sons  leave  no  heirs  )*' 

The  paper,  marked  C,  was  written  also  by  the  testittiiif 
upon  the  last  side  of  the  second  sheet,  upon  which  the  psper 
marked  J?,,  was  written,  under  that  writing;  as  follows: 

"  I  revoke  as  far  back  as  this  my  last  will  and  testaaieflt 
"  and  give" 

The  paper,  marked  Z>.,  followed  upon  the  same  pap^/ 
immediately  after  the  above  words.  This,  except  the  ^ 
nature,  was  not  written  by  the  testatrix : 

"  I  revoke  as  far  back  as  this  my  last  will  and  testamenl 
"  and  give  to  my  son  William  Henry  and  Christopher  BeMr 
"  champ  all  my  money  the  residue  of  my  personal  estate  oi 
"  whatever  kind  soever  I  give  and  bequeath  it  to  in  tnnt 
"  and  the  survivor  of  them  and  the  executors  and  adminii- 
"  trators  of  such  survivor  to  be  by  them  converted  into 
"  money  and  laid  out  in  Government  securities  or  real  «• 
"  curities  to  the  best  advantage  in  their  names  upon  trust  to 
"  pay  for  the  use  and  benefit  of  my  sons  for  the  use  oi 
"  benefit  of  my  sons  William  Henry  and  Christopher  and 
"  their  assigns  in  equal  moieties." 

Then  followed  in  the  testatrix's  hand  "Witness  JanuwryW 
"  L.  Beauchamp  Procter ;"  then  in  different  hands  '^  In  pre- 
"  sence  of  Richard  Cams :  Isabella  Braddoci:^ 
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The  poper^  oiarkcd  £.,   all  written  by  the  testatrix,  was,  laoa. 

s  follows :  -«    ^'*'^^*' 

B^AUCH  AM  P 

'*  Upper  Growemor  Street  March  7  1797  Codicil  Whereas  „. 

"I  have  given  and  advanced  several  sums  of  money  to  my  The  Earl  pf 
^umWUkam  Henry  Beauchamp  and  whereas  I  have  also  Hardwickb. 
"pod  for  many  articles  for  my  said,  son  and  it  being  always 
"nij  intention  to  make  no  difference  betwixt  my  two  sons  in 
'^nmey  matters  I  .desire  my  executors  will  pay  to  my  aon 
"  Chriiiopher  Beauchamp  to  his  own  separate  use.  the  same 
"rams  as  I  have  any  way  expended  upon  my  soi\  William 
^  Henry  Beauc/tamp  at  the  time  of  and  since  his  marriage 
*  to  die  time  of  my  death  I  except  the  first  100/.  because  I 
''advanced  the  same  sum  of  money  to  my  son  Christopher 
^Betmekamp  when  he  went  to  Queen's  College  Cambridge 
''and.  as  it  is  most  likely  he  may  be  the  only  one  of  my 
'faiily  near  me  at  the  time  of  my  death.  I  also  appoint  the 
"nid  Christopher  Beauchamp  one  of  my  executors  to  my 
^  last  will  and  to  this  codicil  begging  he  will  in  every  thing 
"  be  directed  by  my  other  executors  Z.  Beauchamp  Proctor.'^ 
Hie  testatrix  died  upon  the  ISth  oi  January ,  1798.  The 
m  was  filed  by  her  two  sons,  claiming  the  residue  absolutely, 
'  ttlgect  to  the  payments  directed  by  the  paper  marked  E. 
WUUam  Henry  Beauchamp  had  four  sons,  who  were  De-. 
fndants. 

Richard  Cams,  the  apothecary,  who  attended  the  testatrix^: 

ad  one  of  the  subscribing  witnesses  to  the  paper  marked  2>., 

,  hmg  examined  by  the  Plaintiffs  stated,  that  he  was  present 

mdi  the  testatrix,  as  was  also  her  servant  Isabella  Braddock, 

^pon  the  evening  of  the  llth  of  January ,    1798.     About  half 

fKt  1 1  o  clock  she  desired  Isabella  Braddock  to  raise  her  up 

■  her  bed,  and  give  her  her  spectacles  and  pen  and  ink;  as 

die  wished  to  alter  and  sign  her  will ;  and  she  then  desired  her 

9(m  Christopher  to -look  for  her  will  in  a  box  standing  by  the 

bed,  and  to  give  her  the  same.    He  opened  the  box;  and 

mong  other  papers  therein  found  the  papers  marked  A.  and 

A,  tied  up  together.     He  gave  them  to  the  deceased;  who 

opened  them ;  and  after  having  read  over  the  paper,  marked  A. 

tud  to  her  son,  that  she  had  tied  him  up,  and  that  she  wished 

to  undo  it ;  or  to  that  effect ;  by  which  the  deponent  under-* 

stood,  that  she  had  by  her  will  tied  up  part  of  her  estate  and 

U  2  effects' 
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IBOO,         effects  from  the  possession  of  her  said  son ;  which  she  wished 

^     ^'^         to  alter.      She  then  began  to  write   the  paper  marked  C: 

^^  but  finding  herself  unable  from  her  weak  state  of  body  to 

The  Earl  of    write  her  intended  alteration  as  to  the  disposition  of  the 

Hardwickb.  residue  she  desired  Cirt^opAer  jB^atidlaflig^  to  write  what  she 

would  dictate  to  him.  Whereupon  from  her  dictation  hewrole 
the  paper,  marked  D.,  to  the  end  of  the  passage,  condniiiog 
with  the  words  **  and  their  assigns  in  equal  moieties.**    She 
then  desired  her  son  to  read  over  to  her  what  he  hadwrittea; 
which  he  did  in  the  presence  of  the  deponent  and  Isabetk 
Braddock ;  and  then  addressing  himself  to  the  deponent  she 
said,   "  You  understand  what  I  mean  to  do."    He  answered' 
**  Yes.'*     She    then  desired  her  son   to  read  oyer  to  her 
the  whole  of  the  paper,  marked  A  ;  which  he  did ;  and  when 
he  came  to  the  appointment  of  executors,  and  had  read  the' 
name  of  Charles  Yorke  Esq.,  she  then  said  "  and  Chrisiopker' 
*'  Beauchamp  Esq.** ;  and  desired  him  to  insert  his  own  ntme 
as  one  of  the  executors  thereof;  which  he  in  the  presence  of 
the  deponent  and  Isabella  Braddock  did.     When  he  came  to 
die  end  of  that  paper,  he  then  read  in  addition  lii^eto  the 
paper,  marked  Z).,  written  by  him,  as  before  mentioned ;  and. 
when  he  had  finished  reading  over  the  said  papers,  she  thcft. 
again  asked  for  a  pen;  and  said,  **  Now  I  will  sign  it;** and 
she  then  wrote  the  words  ^' Witness  January  II  i^  and  sab- 
scribed  her  name  at  the  end  of  the  paper,  marked  Z). ;  and 
the  deponent  and  Isabella  Braddock  severaUy  subscribed  their 
names    as  witnesses    thereto.    When  they  had    subscribed 
their  names,^  she  desired  her  son  to  tie  up  all  the  papers  and 
put  them  in  the  box  again,  and  lock  them  up ;  and  she  thm 
said,  **  I  shall  lay  down  in  peace  now  I  have  done  this,"  or  l» 
that  effect. 

The  deponent  upon  his  cross-examination  stated,  that  die 
testatrix  expressed  some  disapprobation  at  the  manner,  m 
which  the  reridue  of  her  estate  was  so  disposed  of  by  her  said 
will ;  and  firom  her  conversation  at  the  time  of  reading  her 
will  he  verily  believes  she  did  intend  to  revoke  so  much  of 
her  will  as  related  to  the  disposition  of  the  residue;  and 
intended  to  dispose  of  the  said  residue  according  to  the  paper 
marked  D. 

The  effect  of  these  papers  was  submitted  to  the  Lord  Clon- 
cellor  without  argument. 
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Beauchamp 

V, 

The  Earl  of 


mrd  Chancellor.  1800. 

ij  the  Ecelesiastical  Court  canndt  prove  all  these 
>  They  must  reject  either  what  revokes  or  what  is  re- 
If  the  will  is  revoked^  they  should  only  have  proved 
per  revoking  it  and  what  is  subsequent  to  that.  If  it  is  Hardwicke. 
roked,  they  should  not  have  proved  the  paper  purport- 
ravoke  it.  It  turns  also  ui)on  evidence  of  the  demeanor 
testatrix  at  the  time.  It  is  not  a  question  for  me  to 
ine.  They  should  have  desired  the  Ecclesiastical  Court 
nnioe,  which  of  these  instnunents  is  the  last  will  and 
nt.  The  paper  marked  B,  appears  to  be  a  mere  drafts 
id  and  scratched.  I  should  incline  to  think,  (it  is  a 
id  hasty  stroke )  the  will  is  to  stand  as  to  the  specific 
:  as  to  the  disposition  of  the  general  residue  the 
giving  the  absolute  interest  to  the  sons  controls  it. 
could  be  no  purpose  for  making  the  codicil,  unless  she 
bat*  My  embarrassment  is,  that  I  am  acting  as  a  Court 
ate.  • 


SoSeiiar  General,  for  the  Plaintiffs  observed,  that  it 
id  most  likely,  the  paper,  marked  JB.,  was  the  first 
paper,  from  the  circumstance,  that  the  trustees  were 
n  the  other. 


Attamey  General,  for  the  Defendants  said,  all  the 
were  testamentary  ;  therefore  probate  of  all  was 
;  and  the  construction  left  to  the  Court :  that  this  was 
ich  the  case  of  The  Duke  of  SL  Albans  v;  Beau- 
I ),  and  Reay  v.  Hopper  ( 12 ),  and  Coote  v.  Boyd  ( 13 ), 
h' probate  was  granted  of  both  instruments;  though 
er  operated  in  part  as  a  revocation  of  the  former, 
per,  marked  D,  was  probably  written  in  such  a  way 
e  delicacy  of  Mr.  Beauchamp;  who  probably  put 
ery  word  the  testatrix  said. 


nd  Chancellor. 

A  take  it  with  the  evidence,  it  is  very  clear,  what  was 
ntion ;  thus  far  to  revoke :  then  she  does  not  mean  to 

revoke 
Aik.  936.  (12)  At  the   Rolls,    Mithaelmat 

Sled  2  Bro.  C.  C.  d2G,  in  Coote  v.  Boyd. 
Bro.C.C.b2\. 
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1800. 


'Beauchamp 

V. 

TEe  Earl  of 
Hahdwickb. 

[  ♦286  ] 
The  LordChan- 
celloT  of  opi- 
nion, that  it  is 
expedient  to 
apply  the  pro- 
Tisions  of  the 
Statute    of 
Frauds  as  to 
devises  to  wills 
of  personal 
estate. 


revoke  the  rest ;  for  she  desires  her  son  to  add  himself  as  eX" 
ecutor ;  and  really  there  was  no  use  for  this  but  to  give  diem 
the  absolute  interest.  It  is  really  very  unfortunate,  thatdwre 
is  no  solenuiity  necessary  for  wills  of  personal  estate  (14). 
♦The  idea,  that  always  struck  me,  as  thewisest,  is  tomke 
exactly  the  same  provisions  necessary  for  personal  estate  h  i 
for  real ;  and  then  all  the  constructions)  that  have  ben  '■ 
made  upon  the  Statute  of  Frauds  (  15  )  would  apply  to  it  ^ 

I  think  I  may  safely  enough  pronounce,  that  the  disporilioD  i 
of  the  residue  by  the  will  is  revoked  by  the  testamentaiy  i 
paper,  marked  D.  Direct  the  account  pro  formd ;  and  dnt  \ 
an  equal  sum  to  what  the  testatrix  had  advanced  for  her  \ 
son  William  Henry  shall  be  paid  to  the  Plaintiff  Ckriiiopier  f 
Beauchampy  according  to  the  paper,  marked  E. ;  and  thl  ^ 
the  residue  shall  be  paid  over  to  the  Plaintiffs  in  cqal  k 
moieties. 


(14)  See  the  opinion  expres- 
sed by  the  Lord  Chancellor^  of 
the  necessity  of  legislative  inter- 
ference for  this  purpose,  ante, 
Vol.   IV,  208,    in  Mathews  v. 


Warner y  and  by  the  Master^ 
the  Rolls,  III,    100,  in  Cm  r. 
Basset, 
(15)  20  CAari  II.  c.  3. 


IN    THE    COURT    OF    EXCHEQUER. 


GRAY  V.  MATHIAS. 


The  Right  Hon.  Sir  Archibald  Macdonald,  Knt.  Ch.  Baroa. 
Sir  Beaumont  Hotham,  Knt.  ^ 

Sir  Richard  Perry n,  Knt  >    Barons. 

Sir  Alexander  Thompson,  Knt.        ^ 
[  Judgment. 

1800. 
Feb.  28/A. 
Voluntary 
bond  daring 
cohabitation 
to  a  woman, 
previously  of 

a  very  loose  life :  soon  afterwards  another  bond,  expressly  secaring  a  con- 
tinuance of  the  connection  by  an  annuity  in  case  of  separation.     Bill   by 
the  executor  to  have  the  bonds  delivered  up  was  dismissed  with  costs :   the 
former  being  considered  unimpeached;   the  latter  void  at  law,  as/iro  imrpi 
cauid. 


jw^ILLIAM  JAMISON  Esq.  cohabited  with  tlie  Defendr 

ami  Jane  Mathias  from  the  year  1793  till  his  death  in 

September,  1797.     On  the  14th  of  April,  1796,  he  executed 

abend 


CAiSES  IN  CHANCERY. 


986 


«  bond  to  het  in  the  penal  sum  of  700/. ;  with  a  condition^ 
jto  if  tbe  h^rSy  executors,  or  administrators,  of  the  sa^d 
William  Jamison  shall  pay  the  said  Jane  Mathias,  her  execu- 
tant administrators,  or  assigns,  the  sum  of  350/.  within  six 
aaqtbs  after  his  decease,  with  interest  from  the  day  of  his 
4etth,  then  the  obUgation  should  be  void. 
i>n  the  6th  of  September,  1796>  he  executed  another  bond 
to  bar  in  the  penal  sum  of  1000/. ;  with  a  condition,  reciting 
|]|9  piist  connection;  and  that  the  above  bounden  William 
fmmiMon  from  the  affection,  which  he  hath  and  bearetli  for 
mi  towards  the  said  *  Jane  MathiaSy  and  for  and  towards  her 
«liire  fluuntenance  and  support  in  case  of  his  death  before  her, 
IT  of  his  declining  to  cohabit  and  live  with  her,  hath  agreed 
tf  settle  and  secure  to  her  the  annuity  or  yearly  sum  of  60/., 
IPkyable^  as  aftermentioned  :  now  the  condition. is  such  that  in 
aae  the  said  William  Jamison,  shall  decline  to  Uve  and  cohabit 
nth,  and  support,  the  said  Jane  Mathias,.  and  shall  separate 
ind  part  from  her,  then  the  abovC'^bound  William  Jamison  liis 
heirs,  executors,  or  administrators,  any  or  either  of  them, 
diaO  and  will  well  and  truly  pay  or  cause  to  be  paid  unto  the 
above-named  Jane  Mathias  and  her  assigns  one  annuity  or 
yetrly  sum  of  60/.,  payable  half-yearly  during  the  natural  life 
of  the  said  Jane  Mal/Uas  upon  the  ^Ist  of  December  and  the 
S4th  of  June,  the  first  payment  thereof  to  be  made  upon  such 
fit  the  above-named  days  as  shall  first  happen  after  such 
separation  and  living  apart ;  but  in  case  the  said  William 
^mmon  shall  continue  to  live  and  cohabit  with  the  said  Jane 
Uatiuas  to  the  time  of  his  death,  then  if  the  heirs,  executors, 
or  administrators  of  the  said  William  Jamison,  &c.  shall 
fay,  &c.  to  her  or  her  assigns  one  annuity  of  60/.,  &c. 
during  her  life,  then  the  obUgation  shall  be  void. 
'  Mr.  Jamison  died  possessed  of  very  considerable  property, 
io  the  amount  of  about  30,000/. ;  which  he  bequeathed  in  favor 
id  his  infant  daughter  by  a  deceased  wife ;  with  a  limitation 
Ofer  in  case  of  her  decease  under  the  age  of  twenty-one  to 
llie  Plaintiff;  whom  he  appointed  executor  and  guardian  to 
kiB  daughter* 

The  bill  prayed,  that  the  Defendant  may  be  decreed  to 
leliver  up  the  bonds  ;  or  that  the  latter  bond  may  be  declared 
o  have  been  given  in  heu  and  satisfaction  of  the  former ;  and 
or  an  iiy  unction. 


IdOO. 


Gray 

Mathias. 
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An  injuncdon  was  granted  as  to  both  bonds  by  the  Cout 
of  Exchequer  upon  motion ;  after  a  verdict  had  been  obtamed 
in  &vor  of  the  first  bond. 

At  the  time  of  the  execution  of  these  bonds  Mr.  JiEHNiMi 
was  about  forty  years  of  age.  There  was  contradictory  en- 
dence  as  to  his  being  a  man  of  weak  understanding,  and  gifOi 
to  excessive  drinking :  but  the  proof  of  intoxicatioii  did  nol 
apply  to  the  execution  of  the  bonds ;  which  took  place  in  ttl 
presence  of  the  attorney,  who  *  drew  them ;  and  he  was  dil 
witness  to  them.  The  evidence  was  also  contradictory  vfm 
the  fact,  whether  these  transactions  *  were  voluntary  acts  of  k 
consequence  of  her  pressing  him.  The  Plaintiff  also  prodooel 
evidence,  that  the  Defendant  had  been  a  very  loose  wqbuiih 
before  she  lived  with  Mr.  Jamison ;  and  that  he  said,  he  Vai 
given  her  a  bond  for  60/.  a  year ;  and  he  thought  he  had  doti 
very  handsome.  ' 

The  daughter  of  Mr.  Jamison  died  under  the  age  of  twenlf 
one,  after  the  suit  had  been  instituted. 


( 16 )  Mr.  Plumer  and  Mr.  Fonblanque^  for  die  Plaintiff  ' 
If  the  transaction  was  entered  into  pro  turpi  eausd,  and  k  *j 
against  public  policy,  it  is  void  at  law :  but  this  Court  has  a  j 
concurrent  jurisdiction.    The  consideration  for  future  cohabi-  i 
tation  appears  upon  the  face  of  one  of  these  i>onds ;  and  die  j 
first  bond  must  fall  with  the  other ;  as  the  same  connectioa  | 
subsisted.     Whaley  s.  Norton  (17).     Priest  v.  Parrot  {IS)»  j 
Turner  v.  Vaugkan  (19).     To  make  it  good  it  must  appeal^  \ 
the  cohabitation  was  to  cease.    Halt  v.  Elliot,  in  the  Coutaf 
Exchequer.     In  point  of  conscience  the  Defendant's  cbdm  ii 
not  available.     The  motives  for  instituting  the  suit  will  not 
weigh:  but  the  daughter  was  living,  when  the  bill  was  fileii 
The  law  must  take  its  course.    The  principle  is  to  repress  vice 
by  taking  away  the  temptation  :  to  protect  individuals  agunat 
the  influence,  which  artful  women  may  acquire  through  iha 
medium  of  the  passions.     Most  of  the  cases  may  be  refetied 
to  one  of  these  heads :  a  stipulation  for  chastity:  a  stipulation 
for  cohabitation  with  a  prostitute:  in  which  cases  the  lawiii* 
tcrposes :   3dly,  Where  she  is  reformed,  and  the  cobnectioa 

at 

(16)  The  arguments  ex  relatione.  (18)  2Ves.  160. 

(17)  1  Vern.  483.  (19)  2  WiU.  339. 
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it  m  eod;  in  which  case  the  man  may  exercise  his  bounty. 
Am  to  the  merits  of  this  case,  the  second  bond  is  flagrantly 
oiDiioiiB.  It  is  exactly  the  case  of  Walker  y,  Perkins  {SO); 
)  mduoe  a  continuance  of  the  connection.  All  the  cases, 
at  ^an  be  dted  for  the  Defendant,  are,  where  the  security 
m  ghren  for  past  consideration.  The  Court  has  been  induced 
idieYe  in  some  cases  upon  grounds  of  compassion;  as, 
bflfe  there  has  been  a  child.  If  the  second  bond  is  bad,  so 
dK  first,  in  prosecution  of  the  same  purpose,  given  by  the 
■e  person  to  the  same  person,  an  artful  woman,  at  her  im- 
fftanity;  she  sending  for  the  attorney;  and  the  commerce 
■tiiMiing  to  the  last  moment  of  *  his  Ufe.  The  late  case 
Jf^ameo  v.  BoUon  (  SI )  was  after  a  verdict  at  law. 
It  was  necessary  for  the  executor  to  come  here,  that  he 
■J  know  how  to  conduct  himself.  The  Court  will  not  leave 
m  in  suspense,  and  to  administer  at  his  peril.  The  only 
fttence,  where  the  objection  appears  ui)on  the  face  of  the 
istrument  is,  that  there  is  no  danger  of  losing  evidence : 
irt  tfiat  is  not  the  ground  of  the  jurisdiction.  It  is  much 
loader. 


1800. 


Gray 
Math  I  AS, 
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Mr.  Richards^  Mr.  Hart^  and  Mr.  Cox^  for  the  De- 
fendant. 
The  existence  of  this  woman  as  a  valuable  member  of  so- 
siely  depends  upon  the  decision  of  this  cause.  It  is  a  great 
iiipropriety  in  a  man,  particeps  criminis  at  least,  or  the 
jRiter  sinner,  to  come  into  Equity.  The  decision  in  Franco 
hBokam  tends  more  than  all  the  others  to  restore  the  true 
Doane  of  justice.  Mr.  Jamison  was  not  an  old  man.  He 
■If  possessed  of  a  very  large  property ;  which  in  the  event 
hm  come  to  this  Plaintiff.  The  motive  of  the  suit  is  appa- 
RBl;  to  deprive  this  i)oor  creature  of  this  Uttle  pittance. 
Al  grounds  from  infirmity  of  mind  are  given  up.  The  evi- 
imee  proves  directly  the  contrary.  Though  her  unfortunate 
■taation  previously  to  this  connection  is  admitted,  it  is  proved, 
iit  afterwards  she  had  no  connection  with  any  one  else.  The 
bit  house  she  lived  in  was  respectable.  It  is  proved,  she 
here  lived  faithfully  with  this  gendeman  until  his  death; 

and 

<20)  3  Bur.  1508.  (21)  Ante,  Vol.  Ill,  368. 
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{md  there  is  merit  in  Iier  having  lived  in  an  eiiein{dafy  mn 
ner  in  such  a  house  as  she  Uved  in  before.  There  is  gied 
danger  in  too  much  rigor,  and  in  holding,  that  a  poor  cmr 
ture  on  account  of  her  unfortunate  situation  shall  not  bais 
justice.  She  was  comparatively  reclaimed  by  this  GOonectiMi 
Th^e  is  no  case,  or  even  dictum,  that  if  a  man  Uvea  litk  a 
woman,  and  gives  her  a  bond  or  security,  that  security  ii 
therjefore  void.  There  is  no  improper  condidoB  whatsoenr 
in  the  first  bond.  Shall  a  man  be  permitted  to  come  hcm^ 
desiring  to  have  back  again  a  bond,  which  yesterday  he  gmi^ 
thinking  it  meritorious  ?  What  is  there  against  the  lae&mi 
bond  ?  Is  60/.  a-year  for  life  too  great  a  provision  by  a  riefc 
man  for  a  woman,  whom  he  has  rescued  from  pro^tutiinatf  Mi 
with  whom  he  has  lived  for  ^uch  a  period  ?  Is  such  a  ium- 
action  one,  against  which  a  Court  of  Equity  will  leKevet 
Can  the  Court  from  the  very  circumstance  of  their,  hwg 
*  together,  assiune  an  improper  influence,  or  upon  any  oCher 
^ound  declare  this  security  void.  Some  of  the  positions  mat 
be  admitted;  viz.  if  a  rash  young  man  is  induced  to  giici 
bond  to  a  woman  Uving  as  a  strumpet,  for  whom  there  ii  0 
sort  of  reason  that  he  should  make  a  provision :  but  it  b  i 
very  different  case,  where  the  woman  is  compacativdly  re- 
claimed ;  and  lives  faithfully  and  affectionately  afterwardi* 
All  the  authorities  are  clear  against  setting  aside  the  po* 
vision  in  such  a-  case.  There  is  no  instance  of  reUef,  wiM 
the  connection  had  continued  for  a  length  of  time,  the  aii 
sui  juris f  and  the  woman  faithful,  unless,  where  it  is  df 
price  of  future  prostitution;  though  it  must  be  postponed ti 
debts. 

The  case  of  Bodly  v. (22)  before  Lord  Nottinghm, 

cannot  be  got  rid  of.  In  Matthew  v.  Hanbury  (23)  ititf 
was  given  upon  imbecility.  The  Defendant  insisted  d0 
upon  a  false  defence.  Having  insisted  upon  a  valuaUe  ooi' 
sideratioii,  she  could  not  aver,  that  the  deed  was  voluntai}* 
It  is  said,  an  executor  is  to  be  looked  upon  in  a  different  li^ 
from  the  party  himself.  That  is  only,  where  he  wants  assefi' 
where  there  a;re  assets,  the  executor  is  in  the  same  aitaatifli 
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(22)  2  Ch.  Ca.  15. 


(23)  2  Verm.  187. 
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MtBrekkmesM  of  Afmandaie  v.  Harru(^)  axid  Cray  v. 
f(£5)  are  upon  the  same  principle  with  all  the  other 
This  Defendant  does  not   come  for  relief;   but  is 
:ht  here.    She  is  as  much  entitled  to  favor  as  in  Cray 
air.    Clarke  v.  Periam  (  26 )  went  upon  the  evidence.    It 
it.sppear,  but  that  the  woman  was  a  common  strumpet, 
e  also  she  set  up  a  valuable  consideration ;    and  could 
hnwatds  insist  upon  the  bond  as  voluntary.     In  Priest 
rrai  a  woman  coming  into  a  family,  where  there  wete  a 
r  and  mistress,  becomes  an  adultress,  and  causes  a  se- 
im.     That  was  a  monstrous  case :  but  Lord  Hardwicke 
ited,  that  had  she  not  known  him  to  be  a  married  man, 
*  she  had  been  imposed  upon,   it  might  be  otherwise. 
\armer  v.   Vaughan    the  Judges    supported    the  bond ; 
he  Court  will  act  upon  that  case ;  for  this  is,  after  all, 
sr  of  law.    Hill  v.  Spencer  ( 27  )  runs  quaiuor  pedibm 
this  case ;  except  that  in  that  the  Defendknt  was  proved 
3  have  been  faithful :  in  this  no  infidelity  is  proved.  What 
have  been  the  influence  of  the  Defendant  in  that  case, 
I  HiU  offered  her  1000/.  ?    In  Walker  v.  Perkins  it  was 
ly  the  price  of  prostitution.     It  is  *  said,  Franco  v.  Bolton 
ifter  a  verdict  at  law  :  but  that  amounts  to  nothing ;  for 
Defendant  &ils  at  law  against  a  corrupt  instrument/ he 
afterwards  come  into  Equity.     It  is  the  common  practice 
lieve  after  a  verdict  at  law,  and  to  enjoin  execution.     In 
ease  they  might  have  pleaded  at  law.     If  there  is  any 
;  m  the  circumstance  of  a  verdict,  this  Defendant  has  a 
iet  upon  the  first  bond ;   and  would  have  had  a  verdict 
I  the  other :  but  they  prevented  it  by  paying  the  annuity. 
I  is  quite  a  legal  question ;  though  undoubtedly  this  Court 
sometimes  be  resorted  to.      It  has  been  said  very  cor- 
tjr,  that  a  Court  of  Equity  is  not  to  be  made  an  engine  in 
I  transactions.     Dillon  Y.Jones  (28)  is  much  like   this 
.     Tlie  woman  had  lived  with  many  persons.     She  met 
Dillon    at  the  Opera.      They  lived   with  the   greatest 
dunent;    and  it  was  apparent,   she   had  great  influence 
him.     He.  gave  her  a  bond  for  3000/.  and  an  annuity. 

She 

I)  2  P.  Wms.  432. 

ft)  Far.  153. 

6)  3  il<A.  333.  337.    . 
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(27)  Amb.  641. 
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1800.         She  was  asked,  whether  those  securities  were  given  as  Ae 
^T'^^         price  of  prostitution.     She  said,  no:    no  condition  of  Ibt 
^^  kind  was  coupled  with  it ;   adding,   ^*  but  perhaps  he  nu^ 

Matuias.     "  mean  to  attach  me."    They  quarrelled;  and  then  she  leried    : 

an  .execution.  Lord  BcUkurst  would  not  interfere,  but  upoft  i 
the  terms,  that  the  Plaintiff  should  pay  the  amount  of  dit  j 
bond  into  Court,  and  the  Sheriff  should  pay  her  the  money  t 
levied  in  respect  of  the  annuity.  It  was  afterwards  cempio*  - 
.  mised :  the  Plaintiff's  father  granting  a  smaller  annuity.  Jt  .1 
is  plain  from  the  terms  imposed,  what  must  have  be^iLoil.  <j 
BaihursfQ  opinion.  It  b  said,  this  Defendant  had  importnoiei'J 
for  a  provision.  Was  there  any  harm  in  that?  Was  it  Bflt;r 
reasonable?  Where  was  she  to. go  upon  his  death?  If  dn 
is  an  illegal  bond,  why  should  the  Plaintiff  come  here,  if  it  ii 
void  at  law?  The  only  ground,  upon  which  they  are  ifgiit. 
here,  must  be,  that  the  testator  was  imduly  influenced:  Wi 
there  is  no  evidence  of  that. 

Mr.  Plnmer^  in  reply. 
As  to   the  question  of  jurisdiction,    upon    the  objectiNi 
arising  on  the  face  of  the  instrument,  it  is  equally  within  dili 
determination  of  a  Court  of  Equity.     This  point  was  mail 
upon  the  motion  for  the  injunction:  but  it  was  granted  as  ti 
both  bonds.     Whatever  a  Court  of  Law  will  do,  it  canDd 
oust  the  jurisdiction  of  Courts  of  Equity  in  these  cases, 
is  considered  as  a  bond  obtained  by  fraud.     No  matter,  kov 
[  *29S  j      the  *  consideration  is  proved.     It  is  Hke  the  cases  of  marnagl'i 
brocage  bonds,  &c.    The  Court  will  interfere,  wherever  il  il^ 
contrary  to  the  policy  of  the  law ;  and  will  not  permit  At 
Defendant  to  hold   the  instrument,   in  order  to  harass  At 
Plaintiff.    Harrington  v.  Du  Chatel  (29)  was  decided  ifoi^ 
the  principle,   that  the  bond  was  against  the  policy  of  ibt-^ 
law:  the  objection,  I  admit,  not  appearing  on  thcfieice  of  it 
Law  V.  Law  (30).      Whittitigham  v.  Tltomburgh  {Zl).   b 
Channel  Y*  Churchman  (32)  notes  given  to  carry  on  a  tithe 
suit  were  decreed  to  be  delivered  up,  though  there  was  i 
defence  at  law.     The  same  point,  that  there  is  a  concurrent 

jurisdictibo, 

(29)  I  Bro.  C.  C.  124.  (31)  2  Vem.  206.     » 

(30)  Far.  140.     3  P.    Wms.        (32)  In  the  Court  of  Esdie* 
801.  •         quer  in  1776. 
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ilfietioii,  was  decided  in  Minshatv  v.  Jordan^  at  the  Rollsy 
\Co$ia  Y.  Seandret{ 33),  Sowerby  v.  Warder  {3^\  Raw- 
I  ▼•  Shadwell  {3S)^  and  Newman  v.  JPronco  (36 ),  as  to 

icy  wcm  at  play.    Brodie  v. in  the  Court  of  Ex- 

qiier,  upon  a  note  taken  on  the  day  of  the  dissolution  of 
tnenhip  with  notice.  Clarke  v.  Periam.  Specific  relief 
pven  in  Elquity;  which  cannot  be  had  elsewhere.  No 
»  has  been  dted,  where  there  was  an  express  stipulation, 
t  llie  parties  should  live  together :  what  Lord  Mansfield 
VaUer  y.  Perkins  with  indignation  called  praminm  pros-* 
in  Franco  v.  Bolton  there  were  particular  cir- 
It  was  after  a  verdict  at  law.  It  is  sidd,  there 
a  defiance  at  law:  but  as  to  the  first  bond  at  least  the 
intiff  has  a  right  to  call  upon  the  Defendant  to  say,  what 
I  die  consideration.  We  could  not  have  insisted  at  law, 
t  die  second  bond  was  in  lieu  of  the  first.  Besides  the 
senior  must  come  here  to  have  thb  bond  postponed  to  other 


1800. 


ro  sustain  such  securities  the  cohabitation  must  be  past, 
le  imbecility  of  this  man  is  plain  from  his  conduct.  There 
efideiice  of  conversations,  shewing,  that  at  one  period  he 
ended  marriage.  What  Lord  Nottingham  says  in  Bodly  v. 
—  seems  odd ;  for  till  lately  Courts  of  Law  would  not  per- 
i  eta  averment  dehors  the  instrument ;  as  now  they  do.  Col- 
f  T.  Blaniem  ( 37  )  is  the  first  case.  Whaley  v.  Norton  shews 
»  diflference  as  to  a  voluntary  bond  given  to  a  prostitute, 
d  between  contracts  executed  *  and  executory.  Matthew  v. 
shews  the  distinction  between  the  case  of  the  party 
and  the  executor.  In  Bmnham  v.  Manning  ( 38  )  it 
,  that  Matthew  v.  Hanbury  was  decided  upon  the 
OfBid^  Aat  the  man  had  been  prevailed  on  by  the  insinu- 
of  a  common  prostitute.  In  LiglUbone  v.  Weedon  (  39  ) 
iros  no  proof  of  turpis  contractus.  In  Spicer.Y.  Hay- 
nnf  (40)  reUef  was  denied:  but  the  man  had  seduced  his 
ife*t  sister;  and  had  children  by  her.    In  The  Marchioness 

of 

(!tt)  8P.  Wms.  170.  Vol.  Ill,  371,  in  Franco  v.  Bol- 

(M)  GtMi  2  Anst.  Am,  7.  ton,  and  the  note,  371. 

(»)  Awib.  269.  (38)  2  Vem.  242. 

W  2  Ansi.  619.  (39)  1  Eq.  Ca.  Ab.  24.     . 

W  2  Wilsi  341.    See  ante,        (40)  Pre.  Ch.  114. 
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of  AnnandaJe  v.  Harris  the  Court  would  not  have  resorted  to 
special  arguments,  if  it  could  have  been  argued  on  the  gene- 
ral ground.  Cray  v.  Rooke  was  treated  as  a  mere  voluntai; 
gift :  a  woman  of  vittue  induced  by  large  promises.  CUxrii 
V.  Periam  only  shews,  that  Lord  Hardwicke  thought,  &» 
charge,  that  the  Plaintiff  was  a  woman  of  bad  character, 
material.  It  was  proved,  that  she  was  a  strumpet, 
stances  will  induce  the  Court  to  relieve  against  bonds  gifCB 
BspriBmium  pudoris.  In  Turner  v.  Vaughan  the  bond  wai 
for  cohabitation  had.  Strong  expressions  fell  from  the  Judgei 
as  to  the  duty  of  providing  for  a  woman,  with  whom  the  paitf 
has  cohabited.  There  was  nothing  to  shew,  she  bad  been  it 
strumpet.  That  case  therefore  is  reconcilable  with  the  othen 
It  must  have  been  decided  upon  the  ground,  that  it  wit 
premium  pudoris ;  which  Gouldy  Justice,  says  must  be  pn- 
sumed.  In  Hill  v.  Spencer  there  was  no  stipulation  for  tk 
future ;  and  there  was  an  act  of  generosity  in  the  Defendn^* 
refusing  the  1000/. 


I 


Feft.  18/A. 


Macdonald,  Chief  Barony  stated  the* case  and  deliveiirf  * 
the  opinion  of  the  Court.  r 
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The  principles,  upon  which  cases  of  this   sort  are  to  k  * 
decided,  are  now  so  well  settled,  and  so  extremely  clear,  that  I  f 
think  myself  dispensed  from  the  necessity  of  going  throng  | 
all  the  cases.    The  case  in  short  is  this.     In  the  course  rf  t 
cohabitation   the   first  bond  was   given:    a  simple  voluntuy  - 
bond.     In   the   course  of  the  same  cohabitation  the  secool  ^ 
bond  was  given:  wliich  upon  the  face  of  it  states  a  contini-' 
ance  of  the  cohabitation :  and  makes  it  the  inter^t  of  out 
of  the  parties,  and   no  matter,  which,   that  that  connectioB 
should  be   discontinued.    As  to  the  first  bond,   it  is  molt 
clearly  settled,  in  cases,  where  it  has  not  been  the  direct 
point,  and  in  cases  where  it  has,   as  for  instance,  in  Dittm 
V.  Jones,  where  it  •  was  made  a  question,  whether  there  was 
any  understanding  for  a  continuance  of  the  connection  in  di^ 
breasts  of  the  parties,  though  it  was  not  expressed ;  and  the 
Defendant  being  interrogated,  said,  there  was  not ;  and  there* 
fore  it  was  held  good,    though  only  voluntary.     In  Hill  v 

Spenec^ 
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p  tihat  is  most  clearly  laid  down ;  and  Lord  Camden 
lere  is  litde  difference,  between  such  a  bond  to  a  person 
inhappy  sitaation  and  giving  a  sum  of  money. 
\  the  seoond  bond  it  is  equally  clear,  that  where  this 
consideration  appears  upon  the  face  of  the  instrument, 
t.be  countenanced  in  a  Court  of  Equity;  to  set  aside 
oderations  of  religion  and  morality,  for  an  obvious 
>f  public  poUcy :  all  proper  connexion  can  arise  only 
lonourable  state  of  marriage.  It  is  said,  the  Plaintiff 
this  biU  rather  as  guardian  to  the  daughter  than  on 

account.  How  far  he  was  right  in  not  smothering  this 
Son  for  her  father*s  sake,  it  is  not  for  me  to  say.  He 
it  for  his  character  to  hang  up  his  benefactor  by  the 
le,  with  all  his  infinmties  about  him;    He  conies  with 

fiivourable  claim  to  the  interposition  of  this  Court. 
)  comes  in  a  case  desperate  with  regard  to  the  first 
Rnr  nothing  is  proved  or  shevm,  that  can  in  the  least 
ite  that  as  a  voluntary  bond.  Therefore  as  to  that 
must  be  dismissed  with  costs  (41 ). 
I  regard  to  the  second  bond,  without  entering  at  all 
e  question  of  jurisdiction,  it  turns  upon  a  plain  point, 
aintiff  comes  upon  a  bond,  declaring  upo]\  the  face  of 
;  it  is  an  invalid  bond.  The  Defendant  should  have 
ed  to  the  action  upon  that  bond.  Instead  of  that  he 
here;  professing,  that  it  is  a  piece  of  waste  paper: 
( through  the  whole  length  of  equitable  htigation,  biU, 

commission,  &c.  at  an  expence  possibly  of  S  or  SOW. 
1  a  case,  though  Equity  may  have  a  concurrent  juris- 

it  is  not  fitting  in  the  particular  case,  that  Equity 
entertain  the  suit :  for  it  would  be  a  monstrous  hard- 
'  a  man  should  come  here,  saying,  another  person  has 
vment  good  for  nothing  upon  the  face  of  it,  that  there 
ng  of  discovery  wanting,  but  stating,  that  if  the  instru- 
ever  produced,  it  is  good  for  nothing,  and  a  piece  of 
Mper,  yet  seeking  by  a  long  litigation  in  this  Court  to 
at  instrument  delivered  up.  That  is  a  case  not  to  be 
iged ;  for  the  Plsdntiff  himself  states,  he  has  an  ir- 
ble  defence  against  it.     Therefore  upon  that  ground 

that 

Pilye  V.  Moore f  1  Sim.  8f  Slu,  61.    Binnington  v.  Wattit, 
if  Aid.  650. 
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1800.         that  part  of  the  bill  ako,  that  is,  the  whole  of  the  bill,  must 
^^^         be  dismissed  with  costs  (  4^ ). 

M ATHIAS.  (^^)  ^°  Mayioard  v.  Dimsdate,    jorisdictipn  in  such  a  case.    8eo 

post,  Vol.  XVII,    111,    Lord    the  note,  ante,  III, 371. 
Eidon  maintained  the  equitable 


1800. 


SMITH,  Ex  parte. 


March  lit.      nHHE   petitioners,  who  were  bankers,  were    creditors  of  : 
A  separate  Edward  Strickland  and  Robert  Richardson,  partners,  to  - 

commission  of  ^^  amount  of  2000?.  for  money  paid  and  advanced.    Stride  ; 
MtAKl'  li  J.       ^^   ^^^  Richardson  having   stopped  payment,    the  latter  ' 
thonirh  the'       absented  himself;  and  committed  an  act  of  bankruptcy:  but 
other  partner    Strickland  had  not  conunitted  any  act  of  bankruptcy ;  bdq| 
died  before  the  confined  to  his  bed  in  a  dangerous  state.    Under  these  cv* 
assignment.       cumstances  the  petitioners  on  the  1st  of  February  stmdi  ti  . 

docket,  and  bespoke  a  commission  of  bankruptcy  agaimt 
Richardson;  and  upon  the  8th  the  commission  was  setled 
and  issued  against  him,  by  the  description  "  Robert  BidiF 
ardson  (partner  with  Edward  Strickland)  of  CorporaS^ 
Row  St,  JohfCs  Street  in  the  county  of  Middlesex^  merchant, 
**  japanner,  dealer  and  chapman,  carrying  on  trade  under  the 
'*  firm  of  Strickland  aod  Richardson^ 

On  the  8th  oi  February  the  commissioners  met;  and  opened 
the  commission;  and  qualified;  and  issued  a  summons  to  ooe 
of  the  workmen  to  attend  upon  that  day,  to  be  examined  as  to  . 
the  act  of  bankruptcy.  The  summons  was  served  on  tbt 
day:  but  the  witness  was  prevented  firom  attending  by  tlie 
clerk  of  the  partnership.  The  commissioners  adjourned; 
and  issued  other  summonses,  particularly  to  the  foreman,  to 
attend  upon  the  14th.  He  did  not  attend:  but  upon  tlie 
15th  the  coiamissioners  upon  other  proof  found  Eichardsm 
a  bankrupt;  and  executed  a  provisional  assignment;  and  the 
assignee  took  possession. 

On  the  14th  of  February  Strickland  died.  On  the  sane 
day  a  docket  was  struck,  and  upon  the  15th  a  commissioii 
was  sealed,  against  Richardson^  on  the  petition  of  his  hrodier 
in-law,  upon  a  debt  of  200/.  for  money  lent  aQd  goods  de- 

liyered 
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imed  hy  the  description  *'  Robert  Richardson  of  Si*  John  1800. 

"Sireei,   in  the    county  of  Middlesex,  japanner,   surviving        o^^ 
"partner  of  Edward  Strickland,    late   of  the   same  place,       Ex  parte 
'^japanner,  deceased.*' 

The  solicitor  for  the  petitioners  upon  the  15th  o{  February  [  296  ] 
lerred  the  solicitor  for  the  second,  commission  with  notice  of 
Ite  former :  notwithstanding  which  the  second  commission 
vas  proceeded  in;  and.  Richardson  was  found  a  bankrupt 
loder  that  upon  the  17th.  Both  commissions  were  advertised 
rpon  the  18th  of  February  ;  and  meetings  for  the  choice  of 
iidgnees  were  appointed  in  both  for  the  1st  of  March; 

Under  these  circumstances  the  petition  prayed,  that  the 
econd  commission  should  be  superseded. 

* 

The  Attorney  General  objected,  that  the  assignment  in 
let  severs  the  Joint-tenancy ;  and  no  assignment  having  been 
lide  previous  to  the  death  of  Strickland,  the  survivorship 
ufAi  place.  The  date  of  the  commission  has  no  effect:  but 
le  relation  to  the  act  of  bankruptcy  is  this :  it  avoids  all 
its  to  the  prejudice  of  the  creditors ;  but  has  not  the  effect 
f  preventing  the  bankrupt  from  acquiring  property  by  surv- 
ivorship.   The  assignment  has  that  effect.    From  the  moment 

is  executed  it  has  precisely  the  same  effect  as  a  voluntary  .     , 

isignment.  Fox  v.  Hanbury  { 42)  determines  this.  The 
infc-tenancy  was  there  considered  severed,  not  by  the  act  of 
inkniptcy,  but  by  the  assignment.  It  has  been  determined, 
lat  acts  done  by  partners,  who  had  not  committed  an  act  of 
mkruptcy,  or  by  their  clerks,  are  valid,  notwithstanding  a 
Jcret  act  of  bankruptcy  by  another  partner.  It  very  often 
q)pens,  that  one  partner  carries  on  business  a  long  time  after 

secret  act  of  bankruptcy  committed  by  the  other :  but  if 
us  doctrine  holds,  it  will  be  very  injurious  both  to  such 
arlner  and  the  creditors. 

Mr.  Mahsfield  and  Mr.  Cooke,   in  support  of  the    Pe- 
tition. 
It  b  sidd,  the  assignment  is  the  essential  thing  to  sever 
e  partnership.     How  was  the  law  previous  to  the  Statute 
George  II  (44)  ?     Till  then  the  commissioners  distributed 

the 
<43)  Cowp.  445.  (44)  5  Geo.  II,  c.  30,  i.  30. 
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1800.  the  effects.  The  commission  severs  the  partnership.  When 
g^*''*'         the  commission  issues,  the  property  is  out  of  the  bankrupt. 

Ex  parte.       ^^^  ^  ^^  commissioners;  and  the.  assignees  take  from  the 

commissioners.  This  partnership  was  severed  in  the  Ufe  of 
Strickland  by  the  issuing  of  the  commission.  This  was  the 
idea  entertained  in  Fox  v.  Hanhury.  There  was  no  notion, 
thirt  the  partner,  who  absconded,  and  the  other,  remained 

[  •297  ]      ♦joint-tenants.    The  whole  reasoning  of  that  case  goes  upon 

their  being  from  the  bankruptcy  a  severance  of  the  partner* 
ship ;  and  then  they  were  tenants  in  common. 

Lord  Chancellor. 
I  mentioned  the  point  to  the  Judges ;  and  I  think,  the 
majority  of  them  were  of  opinion,  they  should  not  nonsuit  in 
either  case,  an  action  of  trover,  or  of  asstimpsit.  What  is 
recovered  is  matter  of  account  between  the  other  partner  and 
the  assignees  (45).  The  issuing  of  the  commission  does  no- 
thing, unless  he  is  found  a  bankrupt.  The  adjudication, 
that  he  is  a  bankrupt,  is  what  severs  the  partnership.  The 
first  act  is  that  declaring  hiin  a  bankrupt:  then  all  the  pro- 
perty is  out  of  him;  and  they  make  the  assignment.  In 
order  to  devest  completely  they  must  make  the  assignment. 

In  the  case  of  In  the  case  of  a  debt  iue  to  the  Crown  the  Crown  will  seize, 

a  debt  due  to  if  they  can  before  the  assignment. 

rown    y      j  ^^^  satisfied,  the  first  commission  will  do  well  enough, 
a  bankmpt  the  _       ,     ^  .    ,  , 

Crown  wiU       Let  the  first  commission  stand. 

seiae,  if  they        (45)  Ante,  Hankey  v.  Garratt,  Vol.  I,  236,  aod  the  note,  239. 

can,  before        j^i^  y^  pi^j^^  IV,  396 :  Post,  XV,  669,  n. 

assignment 


1800. 
^«*-  ^^^  INGRAM  V.  MITCHELL. 

March  lit. 
Motion  to         ^T^HE  object  of  this  bill,  which  was  filed  by  the  executors 
amend  depo-  of  James  Innes,  was   to  obtain  the  performance  of  an 

sitions  after      agreement  for  the  dissolution  of  the  partnership  between  him 
^-      .  ^^        and  the  Defendant  MiicheU. 

PubUcation  having  passed,  and  copies  of  the  depositions 
having  been  delivered,  a  motion  was  made,  that  the  cause, 

fihould 
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I^ould  be  adjourned  for  two  •  days»  and  in  the  mean  time 
that  the  Defendant  .should  be  at  liberty  to  examine  jK>ni»^M 
Macrae  to  the  4th  interrogatory^  and  to  amend  his  deposi- 
tion to  the  8th  interrogatory^ 

In  support  of  the  motion  the  ai&davit  of  Macrae^  who  had 
been  a  clerk  to  the  partnership,  and  continued  in  that 
capacity  with  the  Defendanti  statedi  that  having  been  ac- 
quainted with  the  interrogatories  previously  to  attending  to 
give  his  evidence,  he  wrote  out  hb  answers  to  such  inter*- 
rogatories ;  which  he  deUvered  to  the  examiner  at  the  time 
of  his  examination,  in  order  to  be  reduced  into  proper  form  4 
and  the  same  were  not  afterwards  returned  to  *  him.  The 
depositions  were  defective,  and  erroneously  taken,  and  dif- 
ferent from  what  the  witness  intended  upon  his  examination. 
His  answer  to  the  4th  interrogatory  was  wholly  omitted. 

The  affidavit  then  stated  the  answer  to  the  .4<th  interror 
gatory,  relative  to  a  conversation  between  the  partners  as  to 
the  dissolution  of  the  partnership.  The  answer  to  the  8th 
interrogatory,  as  it  stood  in  the  deposition,  was,  that  the 
witness  did  not  know  of  any  alteration  in  the  partnership 
books,  or  in  the  mode  of  keeping  the  accounts  of  the  afore- 
said business.  The  amendment,  proposed  by  the  motion^ 
was  by  adding  the  words  **  except  from  the  letter-book  in 
**  the  deponent's  hand-writing  hereinafter  mentioned.*' 

The  witness  had  been  examined  to  particular  interroga- 
tories, not  generally  to  the  whole.  Macrae  w^s  examined 
to  the  3d,  5th,  8th,  and  9th.  Another  clerk  was  examined 
to  the  4th.  No  evidence  was  given  on  the  part  of  the 
Plaintiff. 


^7 


180(k 


Inorabc 
Mitchell. 
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The  Solicitor  General  and  Mr.  Holford,  in  support  of 
the  motion. 
In  many  cases  this  has  been  permitted  after  publication : 
but  in  this  instance  there  is  no  danger ;  as  no  evidence  has 
been  entered  into  by  the  Plaintiff,  £fy  this  mistake  no  de- 
position has-  been  taken  from  this  witness  as  to  the  4th  inter- 
rogatory. The  paper  left  by  bun  with  the.  examiner,  con- 
taining his  answers  to  the  interrogatories,  has  been  lost :  but 
the  witness  has  a  copy  of  it.  This  has  been  permitted  upon 
the  special  ground  of  accident  or  mistake;  Griettsv,  Gaii" 

X  2  seU: 


MffO 


IBOO. 


Ingram 

V.' 
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ieli  (46):  Sandford  v.  Paul  (4^1).  In  this  instance  there  U 
manifest  mistake.  The  office  copy  of  the  deposition  takes 
no  notice  whatsoever  of  the  4th  interrogatory ;  and  the  wit- 
ness has  preserved  a  copy 'of  what  he  delivered  to  the  ex- 
aihiner. 


[•29^] 


The  Attorney  Generaly  Mr.  Mansfield,  and  Mr.  Stanley ^ 
against  tlie  motion. 
'  This  is  very  important.  It  is  a  very  extraordinary  mode 
of  examination  to  permit  the  witnesses  to  come  with  prepared 
answers.  The  paper  now  produced  as  the  answer  to  the 
4th  interrogatory  is  of  considerable  length.  It  is  very 
difficult  to  conceive,  such  an  omission  could  happen  by  mis* 
take.  It  must  have  occurred  to  the  witness^  when  his  exami- 
nation was  read  over  to  him.  This  therefore  must  be  an 
after-thought.  It  is  hot  material,  that  the  *  Plaintiff  has  not 
examined  witnesses.  The  mischief  is  just  the  same.  Sandford 
t^Paul  is  not  applicable :  the  object  there  not  being  to  give 
evidence,  that  had  not  been  given  before,  but  merely  to  rectify 
the  mistake,  that  the  release  was  not  effective. 

The  Solicitor  General  said,  it  could  not  be  an  after-thought; 
lor  the  Defendant  in  his  answer  insists  upon  the  very  samef 
matter. 

Lord  Chancellor. 
If  it  turns  out  to  be  a  mistake  or  omission  of  the  examined, 
It  must  certainly  be  rectified :  but  I  must  be  sure  of  that  in 
some  otiier  way.  It  is  usual  for  a  witness  to  say  to  an  inter-* 
rogatory,  to  which  he  is  directed  to  be  examined,  but  does 
rtot  mean  to  answer,  that  to  this  interrogatory  he  says  nothing. 
Another  witness  is  examined  to  the  4th  interrogatory;  and 
says,  to  the  4th  interrogatory  he  cannot  depose.  It  is  first 
necessary  to  be  known,  whether  the  examiner  was  directed 
to  examine  this  witness  to  the  4th  interrogatory.  Let  the 
examiner  attend,  with  the  original  deposition,' ari&  the  instruc- 
tioite  to  examine.  - 


(4e)  2  P.  Will.  640*  Sandford  v,  Panl,  ante, 

(47)  3  Bro.  C.  C.  370.     See    dm,  and  the  note,  400. 
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The  examiner  attending  in  Court,  and  being  questioned  by 
the  Lord  C/iancelloTy  declared,  he  never  t^es  charge,  qf  papers 
brought  by  the  witnesses ; .  that  he  never  pays  much  attention 
to  such  ^  paper;  but  thinks  it  safer  to  examine  upon  the 
interrogatories:  particularly  in  this  case:  the  witness  being  a 
very  young  man,  and  clerk  to  the  Defendant.  He  supposed^ 
if  the  witness  brought  such  a  paper,  he  took  it  away  again. 
The  examination  was  deliberately  read  over  to  him;  and  h^ 
signed  it. 


1800. 
March  Isi* 


Ingham 

MiTCHEIiL. 


Lord  Chancellor.  >      .  • 

I  cannot  possibly  let  this  in.  He  answers  to  the  5th  and 
other  inteiTogatories ;  and  nothing  is  said  about  the  4th.  All 
the  witnesses  appear  to  *  have  been  {examined  to  particular 
interrogatories,  and  not  to  the  whole  of  them  generally  r  the 
3d,  5th :  then  the  8th,  and  then  the  9th.  Therefore  there 
must  have  been  particular  instructions  put  pointedly.  All 
the  witnesses  are  not  examined  upon  all  the  interrogatoriesi. 
|t  is  impossible  tp  let  it  in. 

[300] 

•^  1800. 

March  bth. 

The  ATTORNEY  GENERAL  v.  BOWYER,  Ante, Vol.  Ill, 

714. 

T^HIS    cause,    (reported  ante^    Vql.   Ill,   714)   wail  again    Under  a  de- 
brought   forward   for  the  purpose  of  obtaining  the  dl-  ^"®  ^^^  found- 
rcctions  that  had  been  suspended,  when  the  last  decree  was  ^^^  a  new  col* 

pronounced,  for  an  account  of  the  rents  and  profits  and  the  „  ,       .,       - 
'^      ,  o  '  ■  University  of 

appomtment  of  a  receiver.  ;      Cambridge,  to 

Since  the  decree  was  made,  the  application  to  the  Crown  [^q    called 

for  a  charter  having  been  renewed  was  referred  to  the  Privy  Downing  Col- 

Council ;  who  inade  a  report,  that  it  was  proper  the  charter  lege,  the  Crown 

should  ^*^»n8  ^^ 

length  granted 

the  application  for  a  charter  and  licence,  and  the 'University  waiving  the 

account  against  the  heir-at-law,  who  had  been  ^abstitujted  as  the  trustee, 

farther  back  than  six  years,  the  Lord  C/ianceilor^  doubting  his  authority  to 

conQne  it,  made  the  decree  acpordiogly  upon  the  terms  of  their  taking  an 

Act  of  Parliament  to  confirm  it 

A  commission  was  directed  to  distingnish  lands  intermixed  with  those 
devised  to  the  charity  ;   and  a  receiver  appointed. ' 

Lands,  originally  held  under  old  mortgages,,  passed  by  a  general  devise ; 
though  no  release  of  the  equity  of  redemption  appeared. 
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1800. 


TLo  . 
Attorney 
General 

BOWTER. 


[  •SOI  ] 


should  be  granted :  but  they  declined  specifying  the  number 
of  Fellows,  &c.  till  the  amount  of  the  arrear  of  the  rents  and 
profits  should  be  known.  A  plan  of  the  College  proposed 
had  also  been  approved  by  the  Master,  and  a  contract  for 
the  purchase  of  a  piece  of  ground  m  the  University  of  Cam" 
bridge. 

Under  these  circumstances  the  principal  direction  prayed 
was  an  account  of  the  rents  and  profits  against  Mr.  Whit- 
iington  and  Sir  George  Bowyer;  which  the  relators  were 
now  desirous  of  confining  to  six  years;  waiving  all  the 
rest. 

m 

Mr.  Mansfield^  Mr.  Lloyd,  Mr.  Graham,  Mr.  Fon- 
blanque,  Mr.  RomiUy,  iand  Mr.  Christian,  for  the 
Relators. 
Upon  the  strict  right,  if  the  hardship  is  objected,  there  is 
no  hardship  in  making  a  trustee  account ;  and  there  can  be  no 
difference  from  the  trust  falling  upon  the  heir  at  law.  How- 
ever, the  University  have  no  objection,  if  the  Court  think  it 
proper,  to  waive,  the  demand  of  the  rents  and  profits,  so  as 
not  to  go  farther  back  than  six  years.  The  Defendant  Whit^ 
Hngton  however  has  not  even  offered  to  accoiuit  for  that  time. 
The  only  argument  is,  that  till  the  charter  is  obtained,  the 
rents  and  profits  are  not  given  to  the  charity.  Your  Lord* 
ship  has  determined,  that  it  is  impossible  to  sustain  that; 
and  it  is  plain  upon  the  will,  the  estate  is  given  to  the  charity 
from  the  moment  the  preceding  limitations  expire}  and  tliere 
cannot  possibly  be  a  resulting  trust  for  the  heir. 

The  other  application  is  for  the  appointment  of  a  receiver 
in  the  form  of  a  motion.  Upon  what  ground  Lord  Camden 
did  not  grant  a  receiver  is  no  where  explained.  It  was  the 
apprehension  *in  Westminster  HaU,  that  it  had  been  granted. 
The  circumstances  are  now  very  different;  for  every  step 
has  been  taken  for  the  execution  of  the  trust ;  and  it  waits 
for  nothing  but  to  have  the  amount  of  the  rents  and  profits 
ascertained,  in  order  to  determine  of  what  number  of  fellows 
the  college  shall' consist.  The  great  opposition  to  this  charity 
has  been  carried  on  by  means  of  the  funds  of  the  estate  given 
in  support  of  it.  The  exceptions  are  a  complete  proof  of 
the  spirit.    There  is  no  instance  of  a  receiver  beiiig  refused, 

where 
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where  an  estate  haa  been  given  upon  a  trust  of  this  nature: 
even  wh^re  it  has  been  doubtful^  whether  the  trust  could  be 
executed. 

With  respect  to  the  small  estates,  that  did  not  pass  by  the 
will,  by  If  hose  fault  are  they  not  to  be  distinguished  firom 
the  charity  estate?  They  must  have  the  conveyances,  by 
which  the  after-purchased  estates  were  conveyed;  and  the 
confusion  is  occasioned  by  themselves^  As  to  the  mortgages, 
your  Jiordship  has  abeady  determined,  that  they. passed!  as 
part  of  the  testator's  estate ;  though  no  purchase  of  the  equity 
of  redemption  appears.- 


19QQ. 


The 
Attobn^y 
Gbnkral 

r. 

BowYaR. 


Lord  Ch ANCELLOE* 

There  will  be  no  di£Sculty  in  .fact,  I  iqpprehend,  in  dis- 
tinguishing the  leasehold  lands  belonging  to  King's  College; 
a  commission  therefore  will  not  be  necessary  as  to  them.  Then 
with  regard  to  the  intermixed  lands:  that  is  the  subject  of 
a  commission. 

I  hoped,  you  would  have  informed  me,  how  I  could  confine 
the  account  to  six  years.  What  I  felt,  and  feel  now,  with 
regard  to  the  claim  is,  that  in  following  the  principle,  which 
I  am  bound  to  do,  and  have  no  discretioQ,  1  lAould  xnake  a 
very  ruinous  decree.  I  should  be  very  glad,  if  you  could 
enable  me  to  decree  less  than  the  right,.  It  appeared  to  me, 
the  account  of  the  rents  and  profits  was  a  necessary  con-* 
sequence:  the  use  attaching  upon  the  rents  and  profits;  for 
the  use  was  good  at  law.  The  two  old  cases  ( 48 ),  to  which 
I.  referred,  established  it,  as  a  use  not  only  good  ip  thip 
Court,  but  good  at  lawt 


For  the  Relators, 
The  University  have  an  interest,  and.  are  competent  to 
consent  It  is  very  material  for  them  to  consider,  whether 
the  foundation  shall  be  to  the  extent  of  this  enormous  fund, 
*  100,000/.,  a  foundation  totally  different  from  that  intended. 
The  Court  may  upon  the  admission  of  the  University  make  a 
decree  restraining  it  to  what  the  foundation  may  want. 


[  •302] 


(48)  Parter't  due,  I  Co.  16.     Tiie  case  of  Suiion'i  Botpiial^ 
10  Co.  I. 


:m 


.'CASES  IK-  CHANCERY. 


.1800. 

The 
Attorney 
^General 

V. 
.  BOWYER. 


.     'Lord  Chancellor.       .  •.  . 

I  feel  great  difficulty  in  doing  it^  with  a  great  desire,  that 

it  should  be  done.     If  I  was  to  arbitrate  in  it,  I  should  have 

^no  difficulty,  in   saying,  all  the  public  purposes  would  be    as 

well  answered*  Though  with  the  consent  of  partiej,  who  have 

.ilo  right  to   consent,  i  should   make  a  decree  with  a  little 

t blot  in  it,- I  will  doit  however,  if,  after  it  is  done,   you  will 

.take  an  act  of  Parliament  to  confirm  the  .decree. 


Mr^  Piggott  and    Mr.  Richards^  .  for    the    Defendants 

Sir  George  Bowyer  and  Mr.  Whittington, 

TJie  Attorney  General  v.  The  Bishop  of  Oxford  (  4*9)  turns 

out  to  be  a  decided  case ;  and  it  i$  therefore  an  authority, 

that  if  the  particular  application  fails,  no  other  can  be  sub- 

c'stitutcd.     In-  a  cause  lately  before  the  Master  of  the  Rolls y 

'  by  consent  certainly,  a  legacy  was  given  to  educate  Servitors 

'^for    Trinity  College.      They  refused   to  take  it   upon  those 

terms.     They  had  made  a  resolution  against  it ;  and  the  next 

•  of  kin  took  the  property.     There  are  many  cases  of  that  sort. 

With  respect    to  the  appointment  of  a  receiver,   it    was 

coftipetent  to  the  relators    to   have  redressed  Lord  Camden  s 

refusal  of  a  receiver,  if  that  was  wrong.     The  objection  to 

a  receiver  is,  that  the  lands  cannot  be  separated.   With  re- 

.  spect  to  the  account,  consider,  how  long  they  have  lain  by. 

As  to  the  mortgages,  there  is  no  evidence,  that  in  1717 
the  devisor  was  in  possession  of  those  lands,  except  as  to 
the  moirtgage  in  fee.     At  that  time  it  was  money.     As  to  the 

•  exception  with  •  respect  to  the  estates  of  Gamlingay  and 
Crawden,  the  exception  was  over-ruled  withput  prejudice  to 
bringing  the  question  to  whom  they  belonged,  before  the 
Court  hereafter.  An  inquiry  therefore  •  ought  to  be  directed 
as  to  the  interest  of  -the  testator  in  those  estates  at  the  date 
of  the  will,  with  liberty  to  state  material  circumstances. 

For  the  Relators. 
That. has  been  done  by  the  order  made  upon  hearing  the 
exceptions.     They  have  had  that    inquiry ;   and    upon    that 
your  Lordship  has  decided  against  them.     The  Court  meant 

only 
(49)    See   the    case   correctly  stated, .  autc.  Vol,   IV,.  4^1,  in 
Corbyn  y.  French.    Altorney  General  v.  Andrew,  III,  633. 
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tiniy,  that  they  should  not  be  barred  from  bringing  any  suit  1800.* 

upon  it,   if  they  thought  fit:    not,  that   it  should  be  again 
brought  forward  in  this  cause  before  the  Master. 
As  to  the  mortgages,  the  question  is  already  determined. 

•  iord  Chancellor. 

There  has  been  great  neglect  certainly ;  and  if  it  was  the 
case  of  an  individual,  I  should  not  hesitate  a  moment  not  to 
allow  the  account..  But  I  will  take  the  risk  of  making  the 
decree/  as  I  liaye  atated. 

There  must  be  a  commission ;  and  the  very  ground  for  ap- 
pointing a  receiver  is,  that  the  lands  cannot  be  separated.  I 
take  it,  these  are  not  distinct  lettings ;  the  doubt  being,  which 
belongs  to  which :.  but  I  apprehend,  in  each*  farm  there  may 
be  part  belonging  to  Sir  George  Bowi/er, .  part  to  the  charity  5 
and  one  rent  only  paid.  If  the  fact  is  so,  thefe  is  no  indivi- 
dual  rent ;  but  the  tenant  pays  so  much  rept,  part  belonging 
to  the  College,  part  to  Sir  George  Powyer.  Will  the  tenants 
pay  to  Sir  George  Bowyer^  holding,  as  I  have  stated  ?  Will 
they  npt  rather  make  that  a  ground  for  not  paying  rent.  The 
Master  could  report  no  otherwise  than  he  did ;  for  they  would 
give  him  no  information:  but  I  have  no  doubt,  the  moment 
.  the  commission  has  issued,  perhaps  without  executing  it,  (her^ 
will  be  no  farther  difficulty.  ... 

As  tothe  mortgages,  I  will  not  presume,  that  he  was  not  in 
possession.  I  must  decide  exactly  as  between,  the  devisee  and 
the  executor.  What  is  personal  estate  is  to  be  decided  at  the 
time  of  the  deathf  If  it  is  no  longer  money,  but  land,  by  a 
release  of  the  equity  of  redemption,  it  will  go  to  the  devisee 
of  the  freeho!d  or  leasehold  estate ;  and  I  would  tiever  snfier 
the  personal  representative  to  take  that  as  personal  estate/ 
It  is  no  longer  money.  At  the  date  of  the  will,  I  take  it 
iipon  the  Report,  it  was  mere  mbney,  4  mortgage  title :  l^ut  if 
he  lived  the  period,  when  all  the  equity  of  redemption  was 
gone,  then  it  exists  in  no  shape  as  part  of  his  property  but 
•as  land,  held  either  by  a  leasehold  title  or  a  freehold  title; 
and  I  never  would  take  it  up  ^gain  as  money  in  favor  pf 
.  the    executor.      There   is   no  equity  bet^^een  the  heir  ^nd    No  equity  be^ 

.     executor  t^een  tlie  heir 

or  devisee  and 
tliG  personal  reprcscututivo  to  convert  property  from  the  state,  in  whiol| 
'%&  (ouud  al  the  death.    (Sec  the  references  in  tbe  note  (50),  p.  304.) 
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executor  or  the  devisee  and  executor  (50).  The  error  is  in 
supposing,  the  personal  estate  is  to  be  taken  at  the  date  of 
the  will.  At  the  death  do  I  find  this  as  part  of  his  personal 
estate?  No:  I  find  it  as  land.  Some  person  must  have  a 
right  to  state  it  to  be  money;  and  no  such  person  was  existing 
at  his.  death.  It  is  clear,  between  the  heir  and  executor,  that 
if  the  equity  of  redemption  is  gone,  this  Court  will  not  keep 
up  the  charge  for  the  sake  of  the  personal  estate.  His  title  to 
it  a$  land  i&  antecedent  to  his  wilL  I  cannot  tell  the  point  of 
time,  at  which  it  became  land.  I  can  find  no  other*date,  at 
which  the  title  accrued  to  him,  but  the  date  of  the  conveyance 
which  is  antecedent  to  the  will. 

With  respect  to  the  estates  of  Gamlingay  and  Crawden 
I  cannot  let  that  go  again  t6  an  inquiry  before  the.Master. 


The  decree  directed  an  account  of  the  rents  and  profits  for 
six  years.  A  commission  was  directed  to  issue  to  distinguish 
the  lands  purchased  after  the  date  of  the  will  in  Suffolk ^ 
claimed  by  Sir-  George  Botcyer,  from  the  lands  in  Suffolk^ 
which  passed  by  the  will.  It  was  ordered,  that  a  receiver 
should  be.  appointed  of  the  rents  and  profits  of  all  the  estates 
idevised  except  the  estates  in  Suffolk:  with  liberty  to  the  re^ 
}ators  to  apply  for  a  receiver  of  those  estates,  in  ca^  the  com- 
mission should  not  bie  returned  within  six  months :  the  Master 
to  make  a  separate  report  as  to  the  receiver.  It  was  ordered, 
that'  the  value  to  be  set  upon  the  moveable  bams  and  other 
buildings,  that  did  not  pass  by  the  will,  not  being  fixed  to  the 
freehold,  should  be  paid  to  the  Defendant  Whitiington.  Such 
pf  the  title-deeds  as  relate  to  the  devised  estates  were  directed 
to  be  brought  before  the  Master ;  the  relators*  subsequent  costs 
to  come  out  of  the  six  years  rents  and  profits :  no  costs  to  the 
other  parties ;  and  the  Court  observed,  that  no  alteration  was 
i^itendcd  in  any  order  made  as  to  prior  costs  ( 51 ). 


(50)  Walker  V.  Denne,  Chitfy  IV,  60,  802;   and   the   notes, 

V.  rather,  ante.  Vol.  II,  170,  I,  45,  204. 

271.   Aoaim  y.  FoMiereair,  Hal-  (^l)  Aitomey-Generalv.Vigar, 

liday  y.  Hudson,  III,  41,  210.  |>ost.  Vol.  VIII,  25G. 
Croft  V.  She,  KenmH  v.  Abbott, 
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The  Aiiamey  General  (Amitus  Curke)  in  the  course  pf  the  1800. 

argument  mentioned  a  case  upon  the  will  of  a  Mr.  Simpsout  "^^ 

before  Lord  Kenyan^  wheA  Master  of  the  Rolls ;  who  thought.  Attorn  by 

if  *  the   charitable   disposition   could  not  take  place  in  thie  Obnbral 

form  intended,  the  next  of  kin,   to  whom  according  to  his  -o    ^' 

opinion  in  default  of  the  charity  the  property  was  to   go,  r  t  gng  -i* 
might  arrange  it. 

The  Lord  Chanceli^or  ezpr^sed  his  apprpbation  of  the 
conduct  of  the  University. 


BYNE  V.  POTTER.  1800. 

.  March  lsi,eik. 

TN  this  cause  there  was  only  one  Defendant.    The  Subpoena    The  Defend- 
to  hear  judgment  was  served  upon  the  4;th  of  June,  1799.  •nt  dyioj^  after 
In  February  following  the  Defendant  died.    Thd  usual  order  ^^^^  ^  the 
to  revive  waa  obtained;  and  an  appearance  was  entered  forJ"^P*f*^ 
the  executor:  but  no  answer  was  *put  in.    When  the  cause-,  th    ^ 
c^me  on,  the  Defendant  not  appearmg,  the  Plaintiff  was  prp-  ^  hill  of  i^ 
ceeding  in  the  usual  manner  to  take  such  decree  as  he  would  yivor  a  new 
abide  by:  but  a  doubt  was  suggested  by  the  Court,  whether  ni5|MB«a  to 

a  new  Subpoena  to  hear  judgment  ought  npt  to  have  been  hear  jadgihent 

*  .   •        •  •  • 

served  upon    the  executor:    otherwise,  he  would  not  have  "   necessary, 

notice.  The  Regbter  thought  a  new  Subposna  necessary.  .         v»«rc. 

The  Attorney  General,  being  referred' to  by  the  Lord  Chin^ 
cellar,  was  of  a  different  opiriion ;  observing  the  inconvenience^ 
that  would  arise,  where  there  are  many  Defeiidants:  the 
day  being  past,  it  must  be  for  a  new  day,  and  be. served* upm 
all  the  Defendants ;  and  the  order  of  revivor  expresses,  that 

•         * 

the  cause  shall  stand  revived  '*  in  the  ^me  pUght,''  &c^ 

Lord  Chancellce. 

It  would  be  very  convenient  to  consider  the  seryice  of  the 

order  to  revive  as  notice.     When  an  appeal  is  abated  in  the    When  an  ap* 

House  of  Lords,  the  order  to  revive  is  obtained  of  course;  peal  is  abated 

and  there  is  no  fresh  summons.  '°  ^"®  House 

'of  Lords,  tbci 

*'  order  to  revife 

is  obtaiued  of  course ;  and  ihbre  is  no  fresh  summoos. 
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The  Court  directed  an  inquiry  into  the  practice:  but  it 
became  unnecessary;  as  on  the  6th  of  March  the  Defendant 
appeared  (52). 


(52)  Where  the .  suit  has 
abated  by  the  death  of  the  Plain- 
liflT,  though  the  DefendaDt  has 
appeared  and  answered  the  ori- 
ginal billy  yet  if  be  is  in  conlinc- 
ment,  or  cannot  be  found,  the 
Flaintiflr  in  the  bill  of  revivor 
must  proceed  under  the  statute 
6  Geo,  II.    c.  25.       Practical 


Reg.  edit,  by  Mr,  Wyatt  and  the 
Anonymous  Case,  3  Atk,  390, 
and  Henderson  v.  Mcggs,  2  Bro, 
C,  C.  127,  there  referred  to. 

A  subpoena  is  not  necessary  to 
an  amended  bill :  ante,  Anger- 
stein  v,  Clarke,  "^ol,  1, 250,  Skef- 

Jington  v.   ,   IV,  66.     See 

the  note,  I,  250. 


DE  MIERRE  v.  TURNER. 


and  benefit, 
provided  no, 
misfortune  in 


[306] 

1800.  . 

MoTck  1th. 
legacy  in  trurt    T^tlRDINAND  DE  MIERRE  by  his  wiU,  dated  the  13th 
for    the  testa-  o{  November,  1796,  gave  and  bequeathed  to  his  worthy 

o  9  ^on  lor    ^^^  jj^^g^  esteemed  friends  Anthony  Francis  HaMimand  and 

Ills  own    1186  * 

Samuel  Homey  Esqrs.  the  sum  of  5000/. ;  upon  trusty  that  they 
'  or  th^  survivor  of  them  should  place  out  the  same  in  such 

of 

business  shall  in  the  mean  time  have  happened  to  him,  so  as  to  deprive 
him  or  his  family  of  the  benefit  of  it;  the  tetTtator  declaring  his  intention, 
his  son's  fortune  being  amply  sufficient,  by  this  fund  to  form  a  certain  and 
permanent  provision  for  him  or  his  fa;nil^ :  but  in  case  he  fail  in  busioess  at 
any  time  before  the  age  of  82,  then  in  trust  for  the. support  of  him,  his  wife 
and  children,  as  the  trustees  think  proper,  so  long  as  he  shall  labour  under 
the  efiects  of  anj^  misfortune  in  trade  :  but  as  soon  as  he  shall  be  freed  and* 
absolutely  discharged  from  the  efiects  of  any  misfortune  or  failure  in  trade, 
then  (but  not  before)  to  be  paid  to  him:  otherwise  the  interest  to  be  con- 
tinned  to  be  paid  for  the  support  of  him,  his  wife  and  children,  for  his  life; 
and  if  at  his  de^th  he  shall  bo  under  any  difficulty  from  misfortune  or 
failure  in  business,  in  trust  for  his  wife  and  children  according  to  his  ap- 
pointment by  will;  and  if  he  shall  leave  no  widow  or  child,  according  to 
hia disposition.  .There  was  a  considerable  settlement.  The  son  in  the  28th 
year  of  his  age  being  discharged  utlder  a  deed  of  composition,  the  legacy 
was  decreed  to  him ;  the  trustees  and  his  children  not  opposing  it :  but  the 
Court  observed,  that  if  ho  should  not  be  discharged,  as  in  case  it  shoulc| 
0iid  in  a  bankruptcy,  the  trustecui  would  not  be  indemnified. 
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of  the  public  funds  aa  they  or  he  should  think  most  ad^ai^tage*  1600, 

eusin  their  own  names,  and  pay  the  interest  and  dividends    p^  Mierrr 
arising    therefrom  to  his    dear   son  John  David  Albert  JDe  v, 

Mierre  to  ^d  for  his  own  use  aiid  benefit.     The  will  then      Turn^b^ 
proceeded  with  the  following  proviso :  • 

*'  Provided  that  no  misfortune  in  business  shall  in  the  mean 
time  have  happened  to  my  said  son  so  as  to. deprive  him 
or  any  family  he  may  then  have  of  the  benefit  of  the  said 
**  sum  of  5000/*  or  the  produce,  thereof:  it  being  my  express 
meaning  and  intention  (as  his  fortune  in  other  respects  is 
amply  sufficient)  he  set  the  said  sum  of   5000/.  and  thcf 
produce  thereof  apart,    and  thereby  and  thereon-  to  form 
a  certain  and  permanent  provision  for  my  said  son  or  any 
family  he  may  have  at  that  period :  but  it  is  my  will,  jthat  in 
case  my  said  son  fail  in  business  at  any  time  before  he  attains 
the  age  of  thirty-two  years,  that  then  my  said  trustees  or  the 
"  siurvivor  of  them  or  the  executors  or  administrators  of  such 
"  survivor  shall  still  continue  to  stand  ]^ossess^d  of  the  said 
sum  of  5000/.,    and  pay  the  interest  or  annual  dividend? 
thereof  for  the  support  of  him  my  dear  son  his  wife  and 
*'  children  in  such  manner  and  form  as  my  said  ti^istees  or  th6 
''  survivor  of  them  or  the  executors  or  administrators  of  duch 
''.survivor  shall  think  most  proper  and  beneficial,  and  shall  so 
continue  to  pay  the  said  interest  and  dividends  so  long  as 
my  said  son  shall  labour  under  the  effects  of  any  misfortune 
in  trade :  but  as  soon  as  my  dear  son  shall  be  freed  and 
'' absolutely  discharged  from  the  effects  of  any  misfortune  or 
''  failure  in  trade,  then  ( but  not  before )  I  order  ahd  direct 
"  the  said  sum  of  5000/.  and  the  produce  thereof  to  be  paid 
"  or  *  transferred  to  him :    otherwise  the  said  interest  and       [  *  307  1 
'*  annual  dividends  to  be  continued  to  be  paid  for  the  support 
''  and  maintenance  of  him  his  said  wife  ai^d  children .  (ov.  so 
''  long  time  as  he  shall  happen  to  live ;  and  I  do  also  will  and 
"  direct,  that  if  my  said  son  shall  at  the  time  of  his  death  be 
"  under    any  difficulty  arising  from  misfortune  or  failure  in 
"  business,  that  theti  my  said  ti'ustees  or  the  survivor  of  them 
**  or  the  executors  or  administrators  of  sudh  aUryivor  shall 
"  stand  and  be  possessed  of  the  said  sum  of  .5000/.  or  stock 
"  purchased  therewith  and  the  interest  and  dividends  thereof 
''  to  and  for  the  use  and  benefit  of  his  then  wife  child  or 

.  "  children 


it 

€t 
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Db  Mibrrb 

TURNl^H. 


[  •808] 


'' chtldren  in  such  parts  and  proportions  as  he  shall  by  his 
''  last  will  and  testament  direct  and  think  proper :  but  if  my 
**  said  son  shall  die  without  leaving  any  widow  child  or 
**  children,  that  then  and  in  such  case  he  my  said  son  shi^ll 
^*  have  the  liberty  of  disposing  of  the  same  by.  his  will  to  such 
**  other  person  or  persons  6nd  in  such  manner  und  form  as 
"he  shaH  think  right." 

The  testator  appointed  the  trustees  and  his  son  executors ; 
And  directed,  that,  if  his  trustees  or  either  of  them  should 
wish  to  retire  from  the  trust,  they  might  in  conjunction  with 
his  son  appoint  others  or  another  in  their  or  his  stead; 
'  The  testator  died  soon  after  the  execution  of  his  will.  The 
executors  invested  5000/.  in  Long  Annuities  in  the  name^  of 
Haldlmand  and  John  Turner ;  the  latter  being  naiDed  as  a 
trustee  by  HcUdmand  and  the  son  in  the  place  o{  Home, 
deceased.  The  dividends  of  the  stock  had  been  ever  since 
received  by  the  testator's  son.  HabUfnand  mshing  to  retire 
from  the  trust,  Robert  Williams  was  appointed  a  new  trustee ; 
and  the  stock  was  transferred  to  him  and  Turner. 

The  son  was  engaged  in  a  mercantile  partnership ;  which 
foiled ;  and  the  concern  was  discontinued.  The  failure  did  not 
produce  a  bankruptcy :  but  at  a  general  meeting  of  the  credi- 
tors, indentures  of  release,  dated  the  S4th  oi  December,  1799, 
were,  executed  upon  an  agreement  lor  a  composition  of  »15^. 
in  the  poimd,  secured  by  the  covenant  of  Williams  with  the 
creditors. 

The  biU  was  filed  by  the  testator's  son,  who  was  in  the 
twenty-eighth  year  of  his  age,  against  the  trustees  and  his 
three  infant,  .children ;  praying. a  transfer  of  the  stock  to  the 
Plaintiff;  and  that  he  may  *  be  permitted  to  apply  the  whole 
thereof  to  his  own  use.  No  opposition  was  made  on  behalf 
of  the  children ;  and  the  trustees  submitted  to  act,  as  the 
Court  should  direct.'  There  was  a  •  considerable  settlement 
upon  the  wife  and  children  of  the  Plaintifi. 


The  Solicitor  General  and  Mr.  Cooke,   for  the  Plaintiff; 
Mr.  W.Agar,  for  the  Defendants. 


Lard  Chancellor. 
This  will  is  very  oddly  worded.    It. is  very  possible,    the 
iBiitalor  may  have  meant  what  is  supposed  by  the  Plaintiff. 

The 
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The  Plaintiflr  is  certainly  entitled  upon  the  words  of  the  will ; 
and  I  think*  it  is  reasonable  enough  to.  suppose  the  testator 
to .  have  the  intention  imputed  to  him*  There  is  a  great  ap- 
pearance of  confidence  in  the  trustees.  .  The  testator  takes 
notice  in  the  will|  that  there  is  an  ample -provision  for  his  som 
It  must  He  upon  the  discretion  of  the  trustees.  Admittingi 
that  he  was  effectually  discharged*  we  have  seen  so  maiiy 
insUmces  of  a  cotnposition  turning  out  to  be  a  bankruptcy 
afterwards^  that  I  must  take  notice  of  it.  .They  should  look 
well  to  that.  I  cannot  examine  into  it ;  for*  if  he  is  not  dis- 
charged* I  do  not  indemnify  them. 


1800. 


De  MiERltB 
TURMBR. 


The   decree  wa^    taken    according  to  the  prayer,  of  the 
bill(63). 


(53)  Such  a  provision,  applied 
to  a  bapkrapt's  own  property ,  is 
void  as  against  the  creditors : 


post, ,  Higgiuhqtham  v.  Hobrne^ 
Vol.  XIX,  88,  and  see  tLe  note, 
90,  to  Ex  parte  Vert. 


1800. 

March  XOtk^ 

13/A,  14/A. 

FORSTER  r.  HALE.  Ante, Vol.  HI, 

eo6. 

npniS  cause  (  reported,  ante,  Vol.  Ill,  696, )  came  on  upon    ^h©  ^^^ 
the   appeal  from  the  whole  decree,  pronounced  by  the  ^^^*^««>'' 

On  behalf  of  the  Defendants    an  objection  was  taken  to  ^^cree  mioa 
evidence*  particularly  to  the  books,  the  entries  being  known  the  points  de^ 
only  to  themselves,  and  to  Rowntree^B  and  Kenf'S  letters.    It  cided   at  the 
was   observed,    that   this  was   gaining   an   interest    in.  real  Rolls;    and 
estate  without  any  writing;   the  question  being  only,  whether  ^®'^   farther, 
there  was    a   declaration    of   trust  withm    the    statute     pf  *^«^  the  case 

f^^i^)'  theStatuteaf 

Frauds:  the 
question  be- 
•  «  iugf  whether  a 

partnership  subsisted  in  the  trade  of  a  colliery;  a  question  of  fact  to  b« 
tried  by  evidence,  as  upon  an  issue ;  the  interest  in  the  lease  passing,  as 
an  incident  to  the  tradq,  by  operation  of  law ;  and  the  evidence  from  books 
and  letters  was  admitted ;  and  an  issue  refused. 


(54)  29  Char.  II.  c.  d.  t.  7. 
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1800.  ,  The  Lord  Chancellor  observed^  that  was  not  the  ques^* 

^  "^"""^  tion:  it  was,  whether  there  was  a  partnership:  the   subject 

JrORSTBR  •  '• 

^^  being  an  agreement  for  land,  the  question  then  is,  whether 

Hale.  there  was  a  resulting  trust  for  that  partnership  by  operation 
of  law.  .  The  questicm  of  partnership  must  be  tried  as  a  fact, 
and  as  -  if  there  was  an  issue  upon  it.  If  by  facts  and  cir'- 
cumstances  it  is  established  as  a  fact,  that  these  persons  were 
partners  in  the  collieiry,  in  which  land  was  necessary  to  carry 
on  the  trade,  the  lease  goes  as  an  incident.  The  partner- 
ship  being  established  by  evidence^  upon  which  a  partnership 
may  be  found,  the  premises  necessary  for  the  purposes  of  that 
partnership  are  by  operation  of  law  held  for  the  purposes 
•         of  that  partnership. 

As  to  the  books  his  Lordship  said,  they  were  clearly  evi- 
dence against  them ;  and  Burdona  executors  had  a  right  to 
see  them  all. 

The  objection  was  over-ruled. 

•        •  •     '  '  '  • 

■ 

The  Solieitor  General  and  Mr.  Steele^  for  the  Plaintiff; 

and  Mr.  RomiUyy  for  the  Defendant,  Kenty  in  support 

.of  the  decree. 

The   declaration  of  the  Statute  of  Frauds  as  to  trusts  is 

fiomething  different  from   that  as  to   agi*eements  concerning 

land,   requiring,  that  trusts   shall  be  manifested  by  writing. 

The  party  may  publish  evidence  under  his  own  hand  \  and 

that  is  right;  for  a  trust  is  often  to  be  established  against  an 

Unwilling  party.    The   Plaintiflfe  could  have  no  .interest  in 

attempting    to  introduce  parol    evidence,   or  to  induce  tlie 

Court  to  deviate  from  the  provisions  of  the  statute ;  for  every 

..thing,  that  exists  in  this  cause  in  writing,  leads  to  establish 

the  trust;  and  there  is  notliing  to  shake  it  except  some  parol 

.  declarations,  alleged  to  have  b^en  made  by  Mr.  Bur  don.     Tliis 

case  is  an  instance  of  the  wisdom  of  the  statute  in  excluding 

parol  evidence ;    for  those  declarations  are  quite  contrary  to 

what  must  have   been  the   fact.     They  were    not  made   by 

Mr.  jBurdon  with  a  view  to  deceive  his  partners,  but  merely 

to  keep    the    matter    secret:    decfar^tions,    men    frequently 

make',    merely   to  veil  their  affairs  from  the   knowledge    of 

others;   which   shews,   how  unwise   it  is  to  rely  uj>on   such 

declarations. 
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The  first  letter,  taken  by  itself,  perhaps  is  not  much  to  be         ^800. 
jrelied  on:  for  there  are  other  ways,  in  which  it  might  be      Porstbr 
construed;  as,  with  reference  to  Kenf^  interest   as    fitter:  t?. 

but  it  is  the  beginning  of  a  correspondence;  all  of  which  has  Hale. 
the  same  tendency.  The  isecond  letter  is  stronger.  In  using 
the  expression  ^^for  your  sdkea^  he  could  not  be  anxious  for 
his  co-lessees  of  the  colliery;  of  two  of  whom,  Pi^ardfA  and 
Wren^  he  knew  nothing.  The  persons  he  was  principally 
concerned  with  were  the  bankers.  The  threat  he  holds  out 
to  tibem :  is  as  to  the  payment  of  the  money  due  to  him,  not, 
that  he  will  not  give  them  a  share  in  the  colliery.  That  he 
apprehends  will  go  with  the  ship.  There  is  not  the  least 
hint  in  his  communication  with  them,  that  he  had  any  option 
to  admit  them  or  not.  The  evidence  here  is  much  less  ann 
bigttous  than  that  in  Tawney  v.  Crowther  (55).  In  this  case 
there  is  a  clear  reference  to  the  proposaL  By  that  reference 
the  terms  of  the  trust  are  as  dear,  as  if  a  ibrinal  declara- 
tion had  been  executed.  0'HaraY.(yNeil{56)  was  taken 
out  of  the  statute  upon  much  more  ambiguous  evidence  and 
drcumstances.  It  is  absurd  to  suppose,  that  Mr.  Burdon 
gives  a  share  to  these  parties,  meaning  to  take  a  security 
for  his  debt  upon  it,  aiid  that  they  should  object  to  that 
proposal,  which  he  made  the  condition  of  such  gifi; ;  or  that 
he  having  the  sole  intereist  in  this  property  should  be  anxious 
to  get  a  security  upon  it.  They  are  made  to  covenant  as  to 
die  trust,  upon  which  he  shall  hold  the  fourth  shate  of  the 
colliery.  Kent's  letter  is  in  terms  of  caution  inconsbtent  with 
the  idea  of  a  gift. 

Upon  the  evidence  firom  the  books  the  case  is  brought 
within  Lake  v*  Craddock  ( 57 ).  The  Master  of  the  RoUs 
mtimated,  that  he  should  have  had  a  doubt,  if  it  had  been 
clearly  proved,  that  Burdon  made  all  the  advances.  I  should 
have  denied  that  inference.  As  he  was  the  monied  man 
in  the  partnership,  he  might  have  taken  that  upon  himself. 
But  the  contrary  appears.  The  advances  were  by  the  bank 
gmerally.  There  is  no  traoe  in  Burdan'a  books  of  any 
advance  upon  this  as  a  separate .  transaction.  It  is  only  in 
the  books  of  the  bank  that  these   accounts  appear.     It  is 

impossible 

(&6)  3  Bro.  a  a  161,  318.  (67)  3  P.  Wmi.  168. 

(68)  2  i5^o.  P.  C.  89. 

Vol.  V.  Y 
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Q800.        iifipoaiMe  to   beliero  Ae  htiputatioir,  dial  tli^y  made  idse 

FoRST^k      ^^^  ^^  ^^  purpose.    Theii^  is  no  foundation  for  that 

9.  They  had  dien  only  one  of  the  letters.     It  k  a  strange 

Hale.        imputation  of  fraud  in  an  open  shop;  their  aceotints  liabfe 

to  inspection. 


[  311  ]  The  Attorney   General,    Mr.   MantfieU,    Mr.   Uoyd, 

fifr.  Riehi&dSp  and  Mr.  Wear,  for  the  Defendants, 
Ae  appellants. 
The  first  question  is  a  mere  question  of  Equity :  whether 
there  is  a  dedarataon  of  trust  sufficiently  manifested  by 
writing.  Supposing,  the  bill  cannot  be  sustained  upon  that 
point,  the  next  question  is  purely  a  legal  question,  aiid  a 
question  of  £Eu:t;  whether  under  the  circumstances,  taking 
the  whole  of  tbe  evidtooe,  the  Plamtiffs  are  to  be  considered 
as  partners  with  Burden  in  die  cdliery.  The  Maeter  cf  ike 
£o&  determhied  solely  updb  the  first  question  (58).  There 
is  nothing  in  these  letters  authorising  the  Court  to  raise  a 
trust.  I  admit,  Bmrdom  had  an  intention  soite  way  or  other 
to  give  these  persons  three-fourths  of  hia  share  in  tiie  colliery. 
The  word  ''otir"in  the  first  letter  would  very  naturally  ap- 
ply to  the  other  partners  in  the  cdUery,  Peareth,  Wade,  and 
Wren*  But  all  these  expresncms  are  much  too  loose;  and 
may  be  accounted  for  by  his  having  that  intenticm  I  have 
mentioned. 

Tawney  v.  Crcwihier  is  the  case,  not  of  a  trusty  but  an 
aj^ement.  There  was  no  doubt  of  the  temm:  the  question 
was  meitely,  whether  that  agreement  was  sufficiently  adopted 
in  writing.  In  O'Hara  ▼•  O'Neil  it  was  impossible  to  say, 
there  wte  not  a  trust.  In  Lake  v.  Craddock  from  the  nature 
of  the  transactum  it  could  not  be  intended,  that  they  were  to 
take  as  joint-tenants  ( 59  ). 

At  least  the  appelknts  ^are  entitled  to  an  issue. 

The  SoUeiiar  General,  in  Reply. 
We  certainly  contended  at  the  Rolls,  that  a  colUery  was 
an  article    of  trade;   and  therefore  not  within  the  statute. 

Biit 

(6B)   See    the    report,   ante,    Ab.  291.     See  ante.  Vol.  I,  434, 
Vol.  Ill,  006.  435,  in  JL^Uet  v.  Dolbmd,  and 

(59)  3  P.  Wnu.  158.  1  Eq.  Ca.    the  note,  III,  i^. 


CA8BS  IN  CHAKCEKr^ 


Sir 


But  omsidering^  it  wkhin  the  BtaJMe,  Tamnejf  y.  Crdwthisrf 
it  is  adfl(dtted,  establishes  this ;  that  e^n  in  the  case  of  an 
l^gyeementi  which  is  sti'ong^  than  that  of  a  trust,  you  majr 
byrefetenee  to  a  paper  containkig  the  terms  establish  it.  I 
only  cited  it  for  that  purpose^  I  contended  at  the  Rolls,  and 
I  eoirtend  now,  ibat,  if  we  get  that  length,  we  have  established 
a  tnidtA  I  cited  CfHara  v*  CNeil,  not  from  any  resemblance 
tti  ihi»  ease,  but  to  coahat  the  propoiBition  then  contendecl 
for  die  Defendants,  bot  not  now  insisted  on,  that  you  nmst 
produce  an  instrument  framed  for  the  express  purpose  of 
acknowledging  a  *  trust.  I  produced  that  case  as  a  case,  ip 
which  a  fraud  was  intended ;  and  by  inference  from  facts  and 
eireumstances  a  trust  was  raised. 

When  the  foundation  for  an  issue  was  equally  laid  in  the 
Bifbrior  Court,  it  would  be  very  inconvenient  to  |iermit  a  party 
to  lie  by,  taking  the  chance  of  the  dedsion  there,  and  now 
dedte  an  issue;  which,  if  asked  before,  would  have  been 
tried  by  this  time,  and  the  quesdon  at  rest.  At  the  same 
time  I  cannot  deny,  that  for  the  satisfaction  of  the  Court  an 
issue  might  be  directed.  But  the  ground  for  an  issue  is  very 
angular ;  that  the  accounts  are  to  be-  investigated ;  which  is 
always  a  ground  for  withdrawing  the  case  from  the  investi-^ 
gatien  of  a  jury,  and  leaving  it  to  arbitration;  as  it  is  impo8« 
sible  to  try  in  the  hurry  of  Nisi  PriuM  a  question,  that  re* 
quires  a  careful  investigation  and  a  comparison,  that  cannot 
be  had  at  law.  In  the  other  mode  the  result  will  be  more 
deliberately  and  carefully  drawn,  and  with  more  chance,  of 
b^g  right.  But  there  is  no  doubt  upon  the  evidence.^  All 
the  parts  strengthen  each  other.  Taking  all  together,  it  ia 
strong,  conclusive  and  satisfactory. 


FoRSTfiE 
V. 

HaliU^ 


[  •sia  ] 


The  remainder  of  the  argument  was  occupied  by  a  long 
investigation  of  the  accounts ;  the  result  of  which  ascertained 
the  following  facts;  upon  which  the  Plaintifis  relied,  as  prov* 
fang,  that  the  advances  on  account  of  a  fourth  share  of  the 
cdliery  were  made  by  the  four  pcutners*  in  the  bank  in  eqml 
proportions,  and  not  by  Mr.  Burddn  alone* 

Upon  the  ^th  of  March,  1791,  credit  was  given  in  the 
check-book  for  4000/.  on  account  of  the  coIUery,  under  the 

Y2  .  title 


312 


CASES  IN  CHANCERY. 


1800. 

FORSTER 
V. 

Hale. 


[  ♦SIS  ] 


title  of  Burdan,  Peareih,  and  Co.  No  money  was  paid  in  then : 

but  Burdon  having  called  'in  4000/.  due  to  him  from 

Milbank  lent  3000/.  of  that  sum  to  Peareih,  Wade  and 
Wren,  upon  their  bond«  Milbank*8  bond  not  being  paid  till 
the  14th  o{  April,  the  sum  of  3000/.  was  then  received  by 
Peareth,  Wade,  and  Wren,  and  paid  into  the  bank  on  the 
colliery  accounts  The  remaining  1000/.  appeared  by  Burdon's 
ledger  to  have  been  paid  in  upon  his  private  account,  upon 
which  he  received  interest  from  the  bank.  In  the  beginping 
of  March  the  bank  began  to  make  payments  to  the  drafts 
of  Wade  on  the  colliery  account ;  and  having  by  the  31st  of 
December  paid  in  that  manner  3998/.9  a  balance  *  sheet 
was  then  signed  hy  Burdon  and  the  other  partners,  stating 
a  balance  due  from  the  colliery  of  998/.  The  sums  next  paid 
in  on  the  colliery  account  were  500/.  each  by  Peareth,  Wade, 
and  Wren,  upon  the  25th  of  January,  1792;  and  at.  the 
same  time  the  bank  by  an  entry  gave  credit  to  Burdon, 
Peareih,  and  Co.  for  1500/. :  which  sum  appeared  to  be  taken 
from  the  private  accounts  of  each  partner  in  the  bank  in 
equal  proportions.  Similar  payments  by  Peareih,  Wade,  and 
Wren,  of  500/.  each  were  made  on  the  13th  of  March  and 
the  11th  o{  August  following;  and  on  each  occasion  the  bank 
gave  credit  for  an  equal  sum,  taken  in  the  same  manner  from 
the  separate  account  of  each  partner. 

On  the  other  hand  the  appellants  insinuated,  that  these 
entries  were  fabricated  with  a  view  to  this  claim;  and  con- 
tended, that  the  alteration  of  the  title  of  the  account,  which 
in  October  1792  was  entered  as  John  Burdoris  colliery  .ac- 
count, shewed,  his  partners  in  the  bank  did  not  consider 
themselves  as  having  any  interest  in  the  colliery ;  as  he  had 
refused  to  execute  the  deed  to  let  them  in. 

The  Lord  Chancellor  during  the  argument  observed,  that 
Burdon'^  will,  coupled  with  the  letter  of  the  28th  oi  June, 
shewed  his  extreme  anxiety  to  attach  the  ship  to  the  colliery. 
He  leaves  his  interest  in  the  ship  to  Kent ;  and  in  case  the 
ship  is  sold,  he  gives  him  500/.  It  can  be  ascribed  to  no- 
thing but  a  desire  to  attach  the  ship  to  the  colliery.  He  does 
not  let  Kent  into  the  secret,  that  he  will  get  more  by  its 
being  sold. 

His  Lordship  also  asked,  what  possible  defence  there 
could  have  bepn  for  these  three  partners,  if  the  adventure  had 

turned 
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turned  out  the  reverse  of  what  it  was,  and  a  bill  bad  been 
brought  to  compel  them  to  contribute  to  the  loss. 


1800. 


Lord  Chancellor. 

Upon  the  first  view,  which  I  had  of  this  case,  both  upon 
reading  the  petition  of  appeal,  and  when  it  was  stated  in  Court; 
and  upon  looking  afterwards  to  the  Report  of  the  manner,  in 
which  the  cause  was  argued  at  the  Rolls,  it  seems  to  me,  that 
the  Plaintiffs  had  undertaken  a  difficulty,  which  it  was  by  no 
means  necessary  for  them  to  encounter.  It  was  treated  as  a 
case,  in  which  the  whole  question  would  arise  upon  the  opera^ 
tion  of  the  statute  of  frauds.  I  presume,  the  deed,  which  was 
*  prepared,  hot  having  been  executed  by  Mr.  Burdon,  the 
parties  not  looking  much  farther  than  that  point,  the  contest 
arose  upon  the  idea,  that  it  was  necessary^  that  or  some  other 
deed  should  be  executed,  to  conclude  the  matter  between 
them  ;  and,  no  deed  having  been  executed,  the  defence  Was 
taken. 

The  case  appeared  to  me  in  rather  a  different  point  of 
view.  From  the  nature  of  it  it  seems  to  me,  there  was 
no  occasion  to  affect  the  estate  in  the  land:  nor  has  the 
decree  done  so.  It  has  not  transferred  the  legal  interest  in 
the  share  of  the  colliery  to  the  Plaintiffs.  The  case  is 
merely  a  case  of  agreement  to  share  profit  and  loss  in  th^ 
trade  of  a  colliery;  which  does  not  at  all  affect  the  owners 
ship  of  the  land ;  which  is  often  carried  on  for  a  great  num- 
ber of  years  without  any  estate  in  the  land  given  to  those, 
who  are  to  share  the  profits.  Nothing  is  more  conunon, 
than,  where  a  man  is  tenant  in  fee  of  land,  where  there  is 
a  coal  work,  he  partly  sharing  the  rent  and  the  profit  carries 
it  on  by  mere  Ucence  with  other  persons  concerned  in  the 
business  of  the  colliery.  It  is  therefore  merely  the  case  of  an 
agreement,  which  may  or  may  not  be  within  the  fourth  section 
of  the  statute.  But  this  particular  case  is  not  even  within  the 
fourth  section;  because  it  was  to  be  executed  immediately; 
and  such  an  agreement,  to  be  executed  immediately,  requires 
no  writing  signed  by  the  party :  but  such  agreements  may  be, 
and  are  daily,  proved  for  and  against  the  parties  entering  into 
them  by  any  fair,  competent,  credible,  evidence :  papers  un- 
ttgned,  not  in  the  form  the  statute  requires,  are  the  best 
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1800.         tpecies  of  evidence :  when  I  aaj,  the  best,  I  do  not  know  how 
to  make  a  difference  between  that  and  the  acts  of  the  parties, 
but  that  the  latter  are  sometimes  ambiguous :  parol  declara- 
Halb.        tions :  even  these  are  admissible  evidence ;  and  if  they  are 
dear,  consistent  and  mtelligible,  wiU  prevail 

With  this  idea  of  the  case,  if  it  had  been  brought  originally 
before  me,  it  is  probable,  an  issue  might  have  been  directed : 
but  from  the  idea  I  have  of  the  case  it  would  have  been  an  act 
4>f  mere  indolence  in  the  Coiurt  to  have  directed  an  issue-;  for 
the  case  aj^pears  proved  in  the  strictest  manner  by  the  vnritten 
evidence ;  which  cannot  admit  of  any  twist  or  turn  by  any 
possible  parol  evidence,  that  can  be  given*  My  view  of  the 
case  therefore,  though  it  does  not  exactly  take  the  course  of 
£  f'Jtl6  J      the  argument  at  the  *RoUs,  leads  me  perfectly  to  agree  with 

the  decree.  I  think,  they  had  no  occasion ;  but  undertaking 
to  establish  a  trust  vrithin  the  strict  line  of  the  statute,  the 
seventh  section,  I  think,  they  have  done  it ;  aiid  I  perfectly 
agree  with  the  Masier  of  the  Rolls  in  adopting  that  letter  of 
Mr.  Burdan  as  a  clear  declaration  of  trust :  when  I  say  that, 
I  mean,  dear  evidence  in  writing,  that  there  was  a  trust.  It 
is  not  necessary,  that  it  should  be  a  declaration :  but  a  vmting 
signed  by  the  party  may  be  evidence  of  a  trust  admitted  in 
that  writing,  signed  by  him. 

I  think,  it  is  very  possible,  as  Mr.  Wade  supposes,  Ihat 
Purdon  might  have  agreed  to  take  this  interest  in  a  fourth  of 
the  colliery  without  consultation  with  his  partners  in  the  bank. 
But,  though  I  do  not  doubt  Waders  evidence,  he  has  assiuned 
'  a  stronger  knowledge  of  the  motives  and  conduct  of  Mr.  JBtir- 
don^  than  he  had  a  right  to  do;  for,  Bwrdon  not  having  talked 
to  him  of  any  other  person,  taking  the  language  of  Burdon, 
as  if  he  had  the  sole  interest  in  that  share  of  the  ccdliery, 
he  takes  it,  that  Burdan  acted  solely  upon  his  skill ;  leaving 
the  management  of  the  transaction  to  him,  and  taking  no 
notice  to  him  of  his  consulting  any  other  person.  The  in- 
ference Wade  draws  from  that  is  a  little  too  wide.  Another 
comment  he  makes  is,  that  Burdon  was  a  little  nettled  at  one 
jof  the  Plaintiffs  talking  of  being  a  partner  in  the  colliery; 
and  expressing  his  resentment,  said,  he  would  leave  his  share 
of  the  colliery  to  a  person,  who  would  not  give  the  other 
partners    any  larouble;   and   that  he  considered  Forsier  as 
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''  «  MH^Mg  personJ"  Nqw,  it  is  isvident^  th9ugh  Mr.  Burdot^ 
did  not  choose  to.  hav^  it  published^  and  thought  it  Sk  little  uy^ 
discreet  in  JPIorster  to  tafk  at  that  period  of  his  having  an.  interest 
i|i  the  oolUery,  and  might  have  applied^  and  very  probably  did 
apply,  ijiat  t^rm,.  yet  it  is  perfectly  clear,  he.  had  no  sucli^ 
purpQse  ^yei  ia,  his  mipd  of  appointing  a  person  to  succ^^ 
bi9i  in  ihi^  colliery,  who  vould  give,  the  other  partners  no, 
trouble.  However  that  may  be,  if  Mr.  Burdon  had  in  taking 
the  colliery  a  specific  intention  to  take  it  upon  his  own  account* 
apd  not.  on  account  of  himself  and  his  partners  in  the  bapk,^ 
yet  to  support  the  adventure,  to  aid  him  a  little  in  breaking 
the  loss,  if  it  should  prqve  unsuccessftd,  upon  t|ie  common 
consideration  to  give  them,  an  advantage  in  the  profit,  if  it 
should  turn  out  profitable,  it  is  very  clear,  something  must 
have  passed  early  between  JStfrc^tm  and  them;  for  though  the 
n^otiation  with  Mr.  £i2»^o»  was  early  in  Oc/o6er,  it  is  clear* 
the  *  terms,  and  the  maimer,  in  which  the  lease  was  to  be 
drawn,  were  by  no  means  left  to  Wade;  for  it  is  in  evidencCj 
that  a  proposal  for  a  lease  was  framed ;  and  there  is  a  very 
exact,  minute,  comment  of  Mr.  jBttrcfoii,  very  cautious,  and,.! 
dare  say,  judicious.  It  is  also  in  evidence,  that  the  partn^ 
dup  in  the  colliery  had  commenced  to  act  before,  three  montha 
before,  the  lease  was  executed  by  Ellison  \  which  was  in  Jwncp 
1791 :  but  we  ^d  early  in  the  spring  the  bank  advancing  to 
the  drafts  of  Wade  on  account  of  Burdon^  Peareth^  and  C^. ; 
one  sum  upon  the  1st  of  Marcht  another  on  the  4th  of  March, 
another  afiterwards  on  the  6th  of  April,  before  any  money 
whatsoever  had  been  paid  into  the  cash  of  the  bank  on  account 
of  the  colliery  by  any  person.  Now,  it  is  impossible  to  sup- 
pose, the  partners  in  the  bank  residing  vX  Newcastle  couUi 
have  aoswered  the  drafts  of  Wade  upon  the  1st  and  4th  of 
March,  without  some  previous  communication  with  Burdon, 
upon  it.  It  would  have  been  folly  and  rashness,  the  suppo* 
sition  is  extravagant  and  idle,  that  they  would  have  paid 
the  drafts  of  Wade  in  the  beginning  of  March  vrithout  any 
advance  of  cash  or  check-book  without  a  communication  vrith 
Burdon  authorizing  them  to  Qiake  those  advances. 

Upon  the  25th  of  March  they  gave  credit  in  their  ]i>ooks  to 
ihe  extent  of  4000/.  on  account  of  the  colliery.  Then  thay 
certainly  had  no  money  in  the' bank  belonffusg  to  Burdfm, 

'    Peareih^ 
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1800.         Pearethf  ond  Co«    Thiat  transaction  is  very  fully  explained  by 
a  comparison  between  Burdon'a  books  and  theirs.    The  sum 
of  4O00L  was  to  come  from  a  bond  he  had  called  in  firom 
Hale.        Mr.  Maybamk.    That  sum  was  to  be  paid  upon  tibe  S5th  of 
March.    It  was  not  paid  till  the  14th  of  April.      Of  that 
money  SOOO/.  was  lent  by  Burdon  to  Peareth,  Wade,  and  Wren 
upon  bond:  as  appears  from  his  books.    The  remaining  1000/. 
was  paid  into  the  bank  upon  Mr.  BurdorCs  interest  account. 
It  was  not  entered  as  paid  in  upon  the  engagement  with  respect 
to  the  4000/.I  the  first  credit  the  colliery  takes.    Ailer  this 
they  go  on  in  the  bank,  and  answer  the  drafts  of  Wade,  till  at 
the  close  of  their  books  upon  the  31st  of  December,  1791  j 
they  had  paid  3998/.  to  the  drafts  of  Wade  on  account  of 
Burdon,    Peareih,  and  Co.      It  was   of  course  of  absolute 
necessity!  as  bankers,  that  they  should  debit  them,  with  998^ 
It  is  entered  in  the  balance  sheet  as  the  debit  of  their  cash. 
Their  accounts  would  be  totally  incorrect  without  it ;  not,  that 
[  *317  1      ^^^  entry  was  made  as  a  *gro\ind  of  demand  upon  them. 
Having  given  credit  to  the  extent  of  4000/.  they  could  not 
have  made  a  demand:    but  their  cash  would  have    stood 
incorrectly,  if,  not  having  received  or  carried  to  the  account 
that  sum,  they  had  omitted  it  as  a  charge  against  their  cash 
in  the  balance  sheet. 

Very  soon  aflterwards,  upon  the  25th  of  January,  1792, 
th«  other  partners  in  the  colliery,  Peareth,  Wade,  and  Wren, 
having  each  paid  in  500/.  an  entry  is  made  in  the  books  of 
the  bank  of  1500/L  to  the  credit  of  Burdon,  Peareth,  and  Co. 

I 

and  tibey  divide  it  in  the  books  by  taking  fix>m  the  different 
accounts  of  the  four  partners,  the  private  account  of  each, 
Burdon  and  the  others.  That  sets  it  perfectly  right.  Accord- 
ing to  the  idea  they  then  entertained,  which  the  sequel  of  the 
correspondence  shews  they  did  entertain,  that  was  a  correct 
and  proper  manner  of  keeping  the  account  between  them,  qud 
partners  in  the  colliery,  and  with  themselves,  as  a  bank ;  for 
at  that  time  Burdon,  Forsier,  and  the  two  other  partners  in 
the  bank  were,  according  to  their  own  account,  each  to 
stand  interested  in  a  fourth  of  Burdon*s  fourth :  that  is,  each 
in  a  sixteenth  of  the  colliery,  and  to  contribute  in  that  pro- 
portion. The  whole  paid  in  then  was  6000/.  They  had 
brought  themselves  up  therefore ;  and  they  acted,  as  if  it  Jiad 
been    distinctly  explained    to   them,    and  understood,  what 
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intefestthey  were  to  take  in  the  colliery.  In  the  course  of  tibe  ia00i# 
year,  in  the  same  manner^  another  sum  of  5002.  waa  paid; 
and  another  in  August :  one  on  the  13th  of  March ;  the  other, 
the  11th  of  August.  So  far  it  appears,  that  the  partners  in  Hau. 
the  bank  were  acting,  conducting  their  business,  de  facto  as 
partners  iit  equal  shares  with  Burdon.  Wherever  they  chaxge 
him,  they  charge  themselves.  AVhere  they  take  from  his 
account,  they  take  from  their  own. 

MHiat  was  Burdon  doing  in  the  mean  time  ?    What  was  his 
conduct  in  the  partnership  ?    There  is  in  evidence  a  series  (E>f 
letters,  beginning  in  December  1791,  down  to  June  1792,  in 
all  which  the  fair,  unavoidable,  inference  from  the  whole  is^ 
that  he  wrote  to  them  with  regard  to  the  business  of  the 
colliery  as  partners  actually  committed  and  engaged  in  the 
success  of  that  colliery.    If  you  go  through  them  one  by  dbe, 
and  take  them  disjoined,  which  is  not  the  fair  way  of  taking 
the  evidence  upon  a  correspondence,  there  is  room  for  cri- 
ticism.   The  expressions  are  less  marked  in  the  first :  *bat      [  *318  ] 
it  is  plain,  he  did  not  mean  by  the  word  ''  our"  a  colliery,  in 
which  he  was  engaged  with  other  people :  he  means  that,  in 
which  they  had  an  interest ;  in  the  promised  success  of  which 
they  were .  to  feel  the  same  satisfaction  with  him.    The  ^- 
pression  about  the. postage  is  an  immaterial  circumstance  cei^ 
tainly :   but  it  is  not  immaterial  in  considering  Mr.  Burdon^u 
correspondence.    He  was  very  accurate  indeed  in  very  small 
expences.    He  takes  notice  of  the  actual  sum;  and  in  one 
of  the  letters,  it  is  very  remarkable,  he  tells  them  to  pay  it, 
and  directs  what  they  are  to  pay ;    having  made  a  bargain 
beforehand  with  the  man  for  carrying  the  let^r  to  Newcastlfi.  . 

But  among  these  letters  what  distinctly  marks,  and  what  the 
Master  of  the  RoUs  with  great  propriety  fixed  upon  to  shew, 
not  only  their  interest  in  the  colliery,  but  that  their  interest 
was  defined  and  certain,  is  the  proposal  as  to  the  ship.  Burdon 
had  a  great  anxiety,  not  that  Keni^  the  part-owner  of  that 
ship,  should  buy  his  moiety  of  the  ship,  but  that  the  partners 
in  the  bank  should  take  his  moiety  to  themselves ;  the  three 
other  owners  in  fourths  with  him.  Valuing  his  interest  in  th^ 
ship  at  1059/.  he  tells  them,  each  will  stand  only  at  250/.,  he 
standing  at  2SfiL  Why  does  he  desire  this  ?  Because  the 
interest. in  the  ship  ought  to  go  with  the  colliery,  should  the 

latter 
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1800.         httev  suoeeed.    That  decidee,  that  at  the  time  of  ibai  pro- 

Vosi^RR      P^^*^  ^^  ^  ^  conception  stood  interested  in  fourths  in.  the 

1^  rfiare  of  the  collieryi   to  ^hibh  his  interest  in  the  ship  was 

Hale,        tohe  attaehed,  which  he  deii«ed>  not  Keui^  but  them^  to  buy, 

not  as  partners  in  the  banlc,  but  as  partners  in  the  QoQ^ery; 

flmd  .the  inducement  is,  that  they  would  find  it  very  usefid  i 

and  this  springs  out  of  a  proposal  by  Kent,  which  marks,  that 

he  had  a  confidence,  that  he  was  a  part-owner  in  the  colliery ; 

fiir  he  frankly  and  naturally  writes  to  Bur  don,  that  as  an  owner 

iiis  ship  The  Burd<m  ought  to  have  the  usual  advantage  of 

carrying  the  first  cargo  to  market.    Burdan*s  answer  is  not, 

^*  You  are  no  owner :  you  may  be  fitter ;  but  have  no  right  as 

^  owner  :**  but  he  says,  he  concludes  from  that,  Keni  has  an 

idea  of  selling  2%^  Tt/nemouth  Castle ;  because,  if  she  is  not 

io%e  sold  out  and  out,  that  is  the  ship  of  two  of  the  owners 

of  the  colliery.    Then  he  pursues  the  idea,  not  of  selling  it 

out   and  out;   but  he  takes  another  turn.     Complaining  of 

the  ship  he  states  the  account;   computing  the  value  of  his 

dhare  in  the  ship  at  1059/.    He  argues  oddly  as  to  the  value 

[  *319  ]      ^.of  his  share.     He  values  it  to  them  at  what  it  cost  him: 

which  is  to  his  own  advantage.  But  it  is  to  be  sold  to  them 
qud  piurtners  in  the  colliery.  In  order  to  explain  the  conduct 
of  Btntkm  and  the  other  parties,  what  possible  account  can 
you  give,  but  that  there  was  an  agreemient  established  between 
them,  that  they  should  be  interested  in  equal  shares  in  his 
fourth  of  the  colliery  2  Kent  acts  upon  it  as  a  thing  esta- 
blished. He  makes  the  proposal,  not  as  desiring  a  &vor, 
Imt  claiming  a  preference  to  The  Burden  as  an  owner. 
Burdon  answers  him  rather  quickly ;  ^'  No ;  that  can .  only  be 
'**  upon  the  supposition  of  your  ridding  me  of  The  Tynemouih 
•**^  Castle;  for  that  is  the  ship;  being  one  belonging  to  two 
''owners."  He  again  presses  them:  and  what  is  the  threat  t 
He  had  a  singular  anxiety  about  this  ship.  It  is  whimsical 
enough;  considering  the  circumstances,  that  have  since  come 
out,  as  to  the  wilL  But  what  Lb  their  answer  ?  They  do  not 
bjuy  it.  What  is  the  threat  he  holds  out  ?  He  might  have  said 
upon  the  supposition  now  taken  by  his  rejuresentatives,  **  if 
''  you  do  not  take  the  share  in  the  ship,  you  shall  have 
'•'nothing  to  do  with  the  ship  or  the  colliery.'*  *'No:"  he 
says,  "  con^der,  you  are  in  my  power  in  another  way  ;**  as  to 
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the  tnne  of  paying  1^  immey  due  to  liim  from  .tbid  hfoJif^  IMO. 
He  says,  he  is  old;  a»d  tb/e  time  pf  payment  may  faapi)eii  « ^*^ 
soon :  jand  he  talks  of  himself  aU  through  as  not  likely  ito 
reap  the  benefit  of  the  adrentose*  He  talks  of  the  pait- 
ners  in  the  bank  as  actually  partnere  in  the  coUieiy^  lialde 
to  all  the  hopes  and  fears  incident  to  the  undertaking.  It  fa 
impossible  to  answer  the  argument.  It  wa^  much  move 
natural  to  say,  *^  You  shall  not  bare  the  colliery^"  He  doea 
not  talk  of  that  as  a  thing,  x  that  could  be  done.  He  doea 
not  treat  it  as  a  suojebt,  upon  which  any  thing  remained 
to  be  done  by  him.  He  talks  of  them  as  actually  engaged  In 
it;  and  all  their  entries  in  their  books  confirm  that  sup- 
position. 

Then  comes   another   part    of  the    transaction,   Burdom 
having  kept  a  very  exact  account  with  the  partners  in  the 
bank  desires  a  settlement.    The  result  is,  that  80,p00l»  is 
due  to  him  against  the  bank.  Whence  does  that  balance  arise? 
It  is  the  just  balance  of  his  account  with  them  upon  the  sup- 
position, that  their  entries  with  regard  to  the  pajrments  upon 
ihe  colliery  account  were  just:  but  it  is  not -the  balance  due 
to  him  upon  the  other  supposition,  that  all  the  pajrments  oat 
o{  the  cash  in  the  bank  were  to  be  carried  *  to  his  accomiL      [  ^3S0  ] 
Jt  is  &Ise  by  1500/.    The  balance  &lls  short  of  S0,000/.  by 
ihat  sum  but  upon  the  supposition,  tibat  their  applications  of 
Burdoiis  cash  as  well  as  of  their  own  to  the  coUiery  were  just. 
It  is  too  lightly  assumed,  that,  becaikse  he  lived  aiHardmeke, 
he  is  not  accurate  about  their  accounts ;  for  it  is  clear  fimn 
his  own  ledger,  that  he  was  uniformly  and  constantly  very  vi- 
gilant and  attentive  to  their  operatipna  in  his  concerns  with 
them.    He  had   a   large  stake ;   and  was.  by  no  means  in- 
attentive; the  farthest  from  a  sleeping  partner  that  can  be 
imagined;    as   vigilant    and   active    as    any    other   partner 
•can  be. 

The  next  thing  is  the  transaction  in  Augmi.  He  had 
been  making  codicils  to  his  wilL  It  was  very  prudent,  con- 
sidering his  age ;  though  I  do  not  find,  his  faculties  were  in 
the  least  degree  impaired.  A  more  quick  and  intelligetit  maSy 
minute  and  exact  in  his  business,  we  seldom  have  seen.  Ap 
instance  of  that  is  the  direction  he  gave  to  Bawniree.  We 
hardly  know  firom  his  statemwt  what  the  speci&:  direotion 

was. 
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imo.         was.    As  I  said  of  Wade,  I  do  not  doubt  Ranmiree^s  evidence 

FoMTBR      ^^  ^^  ^^^^ '  ^^^*  ^^^  Raumiree  thought,   Burdon  did  not 
o.  think  himself  compdlable.    Raumiree  nustakes   the  reason. 

Hau.        It  was  not,  because' in  point  of  engagement  they  had  no  right 
to  daim :  but,  that  he  had  so  great  an  empire  over  them  that 
Ihey  could  do  nothing.    Rowniree*8  opinion  in  that  respect  is 
correct  and  true.   What  has  Roumiree  done?    Burdon  intir 
mated  to  him,  that  he  meant  to  take  a  security  upon  that  share 
of  the  colHery  for  all  the  money  due,  yid  to  become  due  to 
him  from  the  bank;  giving  them  the*benefit  that  might  result 
from  the  partnership,  and  also  making  them  liable  to  the  loss, 
if  the  adventure  should  prove  imfavourable ;  though  he  looked 
upon  it  as  a  very  prosperous  adventure.    His  purpose  was  to 
attach  to  that  security  the  charge  of  all  the  debt  they  owed 
him.    In  execution  of  this  ided,  Roumiree  prepares  the  deed. 
They  talk  of  an  assignment.    The  idea  they  had  was  of  an 
assignment  of  his  share  in  th^  colliery  and  a  re-assignment. 
Bat  Roumiree  thinks  it  better  to  do  it  in  another  way:  to 
declare  a  trust  upon  the  fourth  of  the  lease;  which  is  not  to 
be  assigned  to  the  partners.   They  have  no  assignment  of  the 
legal  interest  in  the  lease :  but  all  is  to  remain  in  the  person  of 
Burdon;  and  he  is  to  declare  a  trust.  The  first  trust  is  to  secure 
all,  that  might  be  due  to  Burdon  :■  the  last,  after  aU  charges 
are  discharged,  is  for  the  benefit  of  the  partners  in  the  bank 

[  ^321  ]      ^  in  equal  shares.    He  keeps-  the  whole  by  these  means  in  his 

own  hands.  Their  observation  upon  it  is,  that  it  leaves  them 
under  some  disadvantage.  They  would  rather  have  had  their 
interests  set  out  distinctly,  and  an  assignment  to  each,  ac- 
cording to  the  idea  upon  which  they  bad  kept  their  accounts. 
They  remonstrate.  They  do  not  appear  quite  satisfied  with 
Roumiree's  reason.  He  states  that  Burdon  vnil  not  consent; 
but  will  have  it  his  own  way.  They  iat  last  agree :  but  their 
conduct  was  not  at  all  that  of  men  afraid  they  should  lose  the 
tide  of  his  favour  setting  in  to  them  at  that  time.  They  act, 
as  &r  as  they  can,  considering  their  dependence  upon  Bmr- 
dan*  They  are  in  no  hurry.  There  is  no  pressuite ;  and  they 
make  fair  and  proper  remonstrances.  It  is  impossible  to  an- 
swer the  question  put  by  the  SoUciior  General:  Why  should 
Burdon  be  anxious  to  get  a  security  upon  this  i  He  had  the 
thing.  He  had  the  whole  interest,  according  to  the  Defen- 
dants; 
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dants ;  and  why  he  should  have  thought  it  a  clever  thhig  CO         .1800. 
get  a  security  upon  that»  which  was  entirely  his  own,  for  so      p  *^'''*li»' 
sensible  man,  or  any  other  man,  is  utterly  inexpUcable.    But  |^ 

if  he  considered  it,  not  as  about  to  be  done,  but  as  concluded        H^^^ 
and  agreed  upon,  he  did  get  an  advantage  to  himself,  pot  a 
&ir  one,  not  a  due  advantage,  by  forcing  that  security  to  be 
made  to  himself,  which  he  knew  they  could  not  refuse. 

To  come  to  any  other  conclusion,  it  is  necessary,  that  the 
letters  should  not  be  considered  to  bear  die  meaning,  which 
any  man  would  impute  to-  them.  You  must  also  suppose, 
that  these  several  entries,  which  perfectly  correspond  with  the 
idea  the  letters  prove  to  have  subsisted  in  their  minds  and*  in 
his,  were  fieibricated  with  a  view  by  fraud  to  raise  an  interest  to 
themselves.  It  was  a  very  odd,  a  foolish,  species  of  fraud, 
to  give  themselves,  upon  some  aspect  of  what  might,  happen 
hereafter,  and  that  at  the  chance  of  a  discovery  by  any  person, 
who  might  inspect  their  books,  even  their  own  clerks,  this 
interest.  Great  stress  was  laid  upon  the  alteration  in  the 
account.  In  my  view  it  is  quite  evident^  the  alteration  was  a 
consequence,  that  in  their  opinion  resulted  from  their  having 
acquiesced  in  the  manner  Raumiree  proposed  by  the  deed 
to  be  executed  a  trust  to  be  estaUished  in  the  colliery;  fbr  ' 

it  was  no  longer  a  colliery,  in  which  there  were  four  distinct 
interests:  but  all  was  in  Bur  don  ^  he  holding  it,  only  subject 
to  account  to  them  for  three-fourths,  after  all  charges  de- 
*  frayed.    Therefore  it  was  properly  the  result  of  that  trans-      [  *SdS;  ] 
action,  that  a  more  proper  and  correct  account,  squaring  with 

rt  deed,  should  be  kept,  as  John  Burdon's  colHery  account;  . 
he  was  the  only  person  sustaining  that  account.  As  fiur 
as  it  was  an  account  to  b6  kept  in  their  books,  he  was  Ae 
accounting  party.  They  individually  were  not  to  be  account- 
able. To  suppose,  they  made  the  alteration,  because  they 
gave  the  thing  up,  is  exactly  analogous  to  the  supposition,  that 
they  had  made  the  former  entries  with  a  view  to  create  an 
interest  to  themselves  deceitftdly,  without  being  authorised 
by  the  nature  of  the  transaction  or  any  explanation  between 
them  and  Burdan. 

Upon  this  view  of  the  case  I  am  perfectly  satisfied  and 
convinced  by  the  written  evidence ;  which  is  perfectly  unaf- 
fected  by  any  parol  evidence.     It  might  square  more  with 

the 
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tlle'iPrilteir  evidefn^oe  upoii  ai  Ofos*  eoaaniiuidoD  of  fFode  aofl 
Baumiree  /  bat  it  is  enongli  that  it  does  not  contradict  the 
written  evidence;,  and  as  to  the  books,  it  is  impoBsible  by 
any  art,  by  any  ingenuity  in  book-keeping,  to  raise  them  into 
ally  thing  to  contradict  the  letters.  I  think,  they  confirm  the 
letters.  It  is  not  necessary,  that  the  books  in  themselves 
should^ffcord  that  endence :  bat  I  confess,  I  think,  the  books 
expkdning  the  letters,  and  the  letters  receiving  that  explana- 
tied  firom  the  books,  afis  parts  of  the  same  case*  Therefore, 
Aough  an  issue  might  have  been  had  perhaps,  before  the 
cause  waa  canvassed,  I  cannot  direct  an  issue:  for  if  the 
terdict  found,  that  these  Plaintifis  were  not  engaged  in  part** 
lielpsh^  with  Bm'd^m  in  this  colliery,  I  should  not  let  that 
vMNttct  stand* 


The  decree  was  affirmed* 


1798. 

1800. 
JtforcA  14IA. 
Demurrer  by 
a  married  wo- 
man to  a  bill 
of  discovery 
of  transactions 
with  her,  as 
agent  to  her 
husband,  al- 
lowed. 
[  •883  ] 


LE  TEXIER  r.  The  MARGRAVfi  of  ANSPACH. 

^TfHIS  bill,  filed  against  the  Margrave  and  Margravine  of 
Anspach,  by  —  Le  Texier  and  the  assignees  under  a 
oottUnissioQ  of  bankruptcy  issued  against  him,  stated,  that 
before  the  year  1792  the  Margrave  otAstspaeh  came  to  re^ 
-side  in  England  at  Brandenburgh  House  near  HammersmUk, 
and  kept  an  establishment  of  attendants  and  officers,  exclu- 
sive of  menial  servants,  in  the  stile  of,  and  according  to  the 
ceremonies  used  by  princes  of  the  German  Empire;  and  the 
Margrave  being  unaccustomed  to  the  manners  of  *  this  country 
aiaihoriBed  and  empowered  the  Margravine  to  take  upon  her- 
self the-  management  and  control  of  all  his  affairs  and  con- 
cerns, and,  to  act  in  his  name  in  whatever  she  should  think 
proper  to  do  in  regard  to  his  establishment  and  the  arrange- 
ment of  his  domestic  concenur ;  and  she  has  in  fact  from  and 
before  179S  down  to  the  present  time,  with  the  authority  and 
consent  of  the  Margrave,  had  the  management  and  control 
of  the  affairs  and  concerns  of  the  Margrave ;  and  all  persons, 
who  had  any  business  to  transact  with' him,  have  transacted 
die  same  with  the  Margravine,  as  the  avowed  and  acknow- 
ledged agent  of  her  husband. 


OASES  IK  GHAKCnrE; 


Tti^  IhR  fartlier  stdteA^  liiat  it  wag  praposed  hf  the  Msv* 
gra^one^  ihnd  agreed  to  by  the  Plaintiff  Le  Texier,  that  he 
ehould  be  admitted  gentleman  in  ordinary  to  the  Margrave  at 
a  salary  of  ISOf.  a*year;  and  the  Margrave  wrote  a  letter  t6 
the  Plaintiff  offering  him  that  situation.  The  Margravme  ali^ 
liroposed  to  the  Plaintiff  to  contract  for  providing  the  tabte 
of  the  Margrave ;  and  a  contract  in  writing  for  that  piirpos% 
was  signed  by  the  Plaintiff  and  the  MargravCj  or  the  Margr»- 
vine  on  his  behalf  or  by  Ins'authioirity,  at  the  &mn  of  llOOA 
a-quarter.  The  Margrave  and  MargraVine  giving  very-M^ 
penrive  fXies  and  entertainments,  and  the  Plaintiff  finding 
thdr  stile  of  living  inconsistent  with  and  much  exceeditig  flte 
terms  of  the  contract,  represented  the  same  to  the  Margm- 
tine;  and  requested  a  proportionate  increase  of  aUowaM^. 
She  assured  him,  all  the  extra  expences  occasioned  by*  such 
fXtes,  &c.  should  be  paid  or  allowed  him  by  the  Margt*srv« ; 
and  upon  the  faith  of  that  assurance  the  Plaintiff  contintted 
to  supply  the  table. 

The  bin  then  stated,  that  in  October  1793  the  Pbintiff  by 
the  order  of  the  Margravine  completed  a  pavOion  in  tile 
garden  according  to  a  plan  furnished  by  the  Plaintiff;  whiek 
was  at  the  desire  of  the  Margravine  altered  fitom  the  ori^Hid 
design  of  a  cottage ;  also,  that  the  Margrave,  or  the  ll!k^- 
gravine  by  his  authority  and  wHh  his  privity,  gave  direction^ 
to  the  Plaintiff  to  superintend  and  conduct  various  alteratioitt 
and  improvements  carrymg  on  in  the  house  and  premises,  and 
to  control  and  pAy  the  bills,  &c. ;  in  doing  which  he  hkd  laid 
out  I2,586f.  128.  6d. ;  and  he  received  fiiom  the  Margrave  and 
Margravine  on  account  only  7065^.  He  received  the  llOOL 
quarterly:  but  the  ultra  expences  *  of  the  table  are  wholly 
unsatisfied.  In  1793  the  Plaintiff  gave  up  the  rea&ga  of 
dramatic  pieces  in  the  French  language;  and  went  to  reside 
at  a  house  of  the  Margrave's ;  rejecting  an  offer  to  be  con* 
ductor  of  ^e  Operas;  and  dedicating  himself  entirely  tor  the 
service  of  the  Margrave  and  Margravine.  4n  1794  at  Iffife 
instigation  of  the  M&rgravine  a  new  arrangement  took  j^aee, 
in  consequence  of  which  the  Plaintiff  relinquished  his  former 
place ;  and  was  appointed  master  of  the  revels  to  the  Mtfr- 
gravine.  Upon  this  occasion  she  wrote  to  the  Plaintiff;  and 
at  her  desire  he  wrot6  to  thie  Margrave ;   and  received  an 

answer. 


Lb  TKtitai 

MMfllAfV  Ql 

▲MFact. 


[•824] 
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3800.         aiuiwer.    In  1795  the  Plaintiff  desiring  to  have  aacertdned, 

.    ^r^^f^       what  compensation  he  was  to  have  for  having  relinquished  his 

9^  other  pursuits  and  for  the  employment  of  his  time  beyond 

The  the  1801.  a-year,  and  to  have  his  accounts  settled,  the  Mar- 

''■'B'^^^f    gsavine  told  him,    she  considered,  that  he  ought  to  have 

Anspach.     jBOOO/.  besides  his  salary,  and  200*.  a-year  in  lieu  of  the  ISO*. 

A-year,  till  that  sum  should  be  paid ;  and  she  gave  htn  a 
written  paper  signed  by  herself  acknowledg^ing  that  ahe 
jOwed  him  2000/*  and  engagin^f  to  pay  him  50/.  a-quaiter, 
until  she  should  p^y  him  that  sum. 

Then  after  some  other  transactions,  in  which  the  Plaintiff 
had  been  employed  by  the  Margravine,  the  bill  stated,  that 
the  Margravine  required  him  to  send  her  his  receipts  and 
vouchers  for  his  payments  and  disbursements  under  pretence 
of  examining  and  settling  them.  Having  great  confidence  in 
her  he  did  send  them  ;  and  she  has  retained  them..  In  1796 
he  brought  an  action  against  the  Margrave ;  who  filed  a  bill 
against  him  for  an  account.  The  Plaintiff  is  desirous  of 
coming  to  an  account:  but  by  reason  that  the  Margravine 
has  possessed  herself  of  many  of  the  vouchers  and  receipts 
for  payments  by  him,  and  also,  that  many  of  the  payments 
.made  by  him  for  the  use  of  the  Margrave  rest  in  the  per- 
sonal knowledge  of  the  Margrave  and  Margravine  only  or 
one  of  them,  the  Plaintiff  cannot  have  the  benefit  thereof 
without  a  producticm  of  such  receipts  and  vouchers  and  a 
discovery  on  oath  firom  the  Margrave  and  Margravine. 
-  The  bill  charged,  that  upon  a  fair  settlement  a  balance 
of  7031/.  Of •  9dl  is  due  to  the  Plaintiff;  and  prayed  a  dis- 
covery from  the  Defendants,  and  an  account^  &c 

[  S25  1  A  general  demurrer  was  put  in    by  the  Margravine  of 

Atupach  separately. 

1798.  The  Attometf  General  (  60 ),  SoUciior  General,  Mr.  Mans- 

Juiji  26/A.     Jield,  and  Mr.  Mteekf  in  support  of  the  demurrer,  contended, 

that  a  discovefy  from  the  Margravine  of  Anspach  could  not 
be  compelled :  as  a  married  Woman  she  could  not  be  made 
a  witness  for  or  against  her  husband. 

(60)  Lord  JSUoM, 


Lb  Tbxibr 

Ithe 

Margrave  of 

Anspaoii. 
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Mr.Grdni  and  Mr.  Hart,  for  the  Plaintiffs,  insisted,  that  1QD9. 
it  does  not  follow,  that  because  the  iM^swer  cannot  be  read, 
the  Pkdntiffs  are  not  entitled  to  a  discovery ;  for  the  dia^ 
CO  very  may  aid  them  in  their  proof.  -The  bill,  is  filed  against 
the  Margravine,  as  the  agent  of  her  husband;  which  the 
demurrer  admits.  The  Margrave  having  delegated  his  power 
to  her,  she  is  one  and  the  same  person  with  him. 

The  Attorney  General  fai  reply  siudf  the  Court  had  no 
jurisdiction  to  compel  a  married  wonuuti'to  answer;  when  that 
answer  cannot  be  used,  except  as  instructions,  what  questions 
are  to  be  put  to  her  husband ;  and  if  this  can  be  done  there 
nevei^will  be  wanting  in  such  a  bill  allegations  of  agency. 


Lord  Chancellor* 

The  bill .  states  a  great  dettl  more  than  the  ordmary  manage- 
ment of  a  lady  in  her  house,  contracts  and  engagements. 
•  Upon  the  supposition  the  bill  takes,  that  aU  that  confidence  was 
given  to  this  lady  by  her  husband,  he  is  boimd  by  every  thing 
she  has  done,  right  or  wrong.  There  is  one  charge  in,  the 
bill,  that  the  accounts  were  prepared,  and  the  youchers  put 
into  her  hands  for  the  purpose  of  being  examined,  and  she 
detains  them.  Can  I  let  that  be  without  remedy  ?  Hip  aB-> 
swer  would  be,  that  he  knovrs  nothing  about  it;  and  that 
answer  in  a  case  of  this  kind  might  be  very  sincere  and  true : 
he  has  no  papers ;  and  knows  nothing  of  the  transaction. 

There  is  a  good  deal  of  novelty  in  the  case.  It  would  be 
a  total  failure  of  justice,  I  should  shut  out  all  evidence,  if, 
where  the  wife  ib  assumed  to  hare  the  whole  management  of 
her  husband's  affairs,  with  his  privity,  but  without  any  actual 
interference  on  his  part,  I  should  hold,  in  the  extent  she  h$B 
acted,  that  she  *  cannot  be  asked  a  question.  It  occurs  to 
me,  that  I  ought  to  let  this  demurrer  stand  over,  till  after 
the  Margrave  shall  have  put  in  his  answer.  His  answer  may 
remove  the  objection  entirely. 


[  ♦326  ] 


The  Mo^rgrave  put  in  his  answer :  admitting,  that  for  the    March  14IA. 
reasons  in  the  bill  mentioned  he  authorized  and  empowered 
the    Margravine    to  take   upon  her   the    management    and 
control  of  his  domestic  affairs  and  concerns;  and  to  act  ih 

Vot.  V.  Z  his 


•■\ 
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4M)#.         Ui  name  in  whateter  sbe  ahocdd  think  proper  to  da  m  legard 
to  his  establishment  and  the  arrangement  of  his  domestic  con- 


^^  eerns:  and  that  from  the  beginning  of  1792,  and  before  that 

Xhe  period  up  to  the  present  time,  with  his  authority  and  con- 

Maigrate  of   >ent  she  had  the  management  and  control  of  his  domestic 

Anspach.     ttfiairsi  &c.;  and  that  persons^  who  had   any  business  widi 

him  in  regard  thereto,  have  transacted  the  same  with  her 
upon  his  account.     He  stated,  that  he  is  informed  and  be- 
Beves,  the  Plaintiff's  salary  of  120/.  was  to  cease  in   1793 
1^  agreement  with  tiie  Margiavine  in  consequence  of  the 
new  contract ;  «id  spoke  also  as  to  his  information  and  beHef 
.  -8S  to  the  pavilion,  to  be  com|4eted  according  to  the  Mar- 
grayine*s  plan.     He  farther  stated,  that  a  written  contract 
W4S  entered  into  in  June  1794  between  the  Plaintiff  and  the 
Margrave  for  the  performance  of  the  greatest  part  of  the 
improvements  at  Brandenburgh  House  for  S500/.  which  sum 
was  paid  to  the  Plaintiff      The   answer    denied,  that  any 
Mance  is  due ;  and  stated,  that  tiie  Plaintiff  evaded  coming 
to  account;   the  accounts  he  produced  were  erroneous,  in- 
cluding in  the  charges  work  not  done  by  the  Plaintiff,  and 
they  did  not  contain  all  proper  vouchers;  thatseverallHlIs 
were  left  unpaid;  that  the  Defendant  is  unable  to  account; 
as  it  must  depend  upon  transactions   and  payments  to  the 
Plaintiff;   many  vouchers  being  udcnown  to  the  Defendant, 
■  which  be  has  no  means  of  knowing  except  from  the  Plaintiff; 
who  has  endeavoured  to  confound  transactions  done -under 
hb  contract  with  this  Defendant.    In  answer  to  the  charge, 
tliat  the  vouchers  were  detained,  the  Defendant  stated,  that 
Aey  w^e  offered  to  the  Plaintiff;  and  refused ;  and  he  of- 
Ifared  to  give  any,  that  can  be  proved  to  have  been  ^en  to 
the  Mal'gravino. 

The  AUomey  General,  Mr.  Mansfield^  and  Mr..  Steele, 
in  support  of  the  Demurrer. 
[  327  }  I'^is  is  not  to  be  distinguished  from  the  common  case; 

especially  upon  the  answer  of  the  Margrave.  There  is  no 
instance  of  a  bill  against  a  married  woman,  having  no  interest, 
merely  bemuse  she  was  the  agent  of  her  husband.  The 
policy  of  <the  law  does  not  admit  it  any  move  than  making  her 
a  witness  for  or  against  her  husband.  Upon  this  principle 
tr9tsnf  matvyed  lady  may  be  made  the  ^tgect^if  m  biDin  Equity, 

•    whenever 
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Whenever  an  action  is  brought  against  her  husband.  A  wife 
may  manage  the  domestic  affairs  in  the  absence  of  her  hus- 
band ;  particularly  in  the  instance  of  officers^  who  are  abroad. 
Ko  authority  for  such  a  bill  can  be  produced :  though  there 
must  be  many  instances  of  married  women  in  the  same  situ- 
ation  as  the  Margravine.  The  same  sort  of  confidential 
dealings  that  is  made  the  groimd  of  this  bill|  prevails  between 
every  lady  and  her  servants.  It  is  the  course  in  every  family 
for  the  lady  to  receive  money  for  the  domestic  purposes! 
which  she  intrusts  to  her  servants.  She  receives  the  bills; 
and  they  are  always  in  her  custody.  In  dl  domestic  trans- 
actions the  wife  is  the  agent.  It  appHes  both  to  great  and 
small  families.  With  respect  to  the  building  contracti  the 
same  sort  of  bill  might  be  filed  in  any  instance  of  a  contract 
t>y  a  married  man  for  a  building,  in  which  his  wife  may  direct 
any  alteration.  The  contract  as  to  that  is  with  the  Margrave 
himself.  The  only  effect  is  to  make  her  a  witness  against 
her  husband;  which  the  policy  of  the  law  will  not  permit.  The 
object  is  to  supply  evidence,  that  cannot  be  otherwise  obtained 
agamst  the  husband.  If  she  could  not  be  examined  as  a  wit- 
ness, how  could  her  answer  be  read?  No  decree  could  be  made 
against  the  Margravine.  Her  husband  alone  is  chargeable.  It 
is  not  suggested,  that  she  has  any  interest :  nor.is  any  relief 
prayed  against  her.  The  utmost  they  state  is,  that  she  was 
an  agent.  Upon  that  principle  a  bill  might  be  filed  by  any 
tradesman.  The  only  ground  for  making  a  wife  Defendant  is, 
that  she  has  an  interest.  If  she  has  not,  she  cannot  be  a 
party.  No  doubt,  if  a  husband  makes  his  wife  agent,  he 
is  bound  by  her  acts ;  as  in  the  case  of  any  other  agent.  But 
it  is  not  a  consequence,  that  a  bill  of  discovery  may  be  filed 
agaiiist  her.  -A  bill  would  not  lie  against  any  other  agents 
having  no  interest.  A  demurrer  to  such  a  bill  would  hold '; 
for  the  Defendant  might  be  examined  as  a  witness  (61 );  and 
the  only  difference  in  this  case  is,  that  the  Margravine  cannot 
'be  a  witness.  The  circumstance  of  her  agency  will  not  over- 
turn the  general  rule  of  law.  The  rule  in  the  case  of  a  wife 
Is  very  old,  and  constantly  adhered  to.  The  reason  is  the 
Implacable  discord  and  dissention,  that  would  otherwise  arise. 

This 

(61)  (kartwright  v.  Hateky^  ante,  Vol.  1, 292.  See  the  note,  p.  293* 
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This  very  case  shews  the  impropriety  of  this  attempt  and  the 
wisdom  of  the  rule. 

The  Solicitor  General  and  Mr.  Hart,  in  support  of  the 
bill- 
The  Margrave  by  his  answer  admits^  he  authorised  the 
Margravine  to  act  in  his  name ;  and  his  letter  recognizes  her 
acts;  and  says^  whatever  she  does  will  be  properly  done. 
His  answer  is  not  a  sufficient  disclosure  without  the  farther 
information,  which  she  alone  can  give.  It  was  contended  for 
the  Plaintiff  before,  that  the  frame  of  this  bill  requires  an 
answer  from  her ;  for  by  the  very  terms  of  the  engagement 
the  Plaintiff  was  to  make  the  contract,  not  with  him,  but  with 
her,  under  a  special  authority  from  him ;  and  she  had  entered 
into  contracts;  and  various  alterations  were  made  in  them. 
The  objection  was,  that  we  were  not  to  draw  from  her  the 
evidence,  that  she  was  the  agent  of  her  husband :  that  must 
be  estabUshed  in  some  other  way.  He  might  have  denied  it 
by  his  answer :  or  he  might  have  given  such  a  direct  answer 
and  admission  as  might  make  it  unnecessary  to  have  her  an- 
Bwer.  But  her  answer  is  still  necessary.  He  does  not  know 
the  particulars  of  the  contract.  He  speaks  as  to  his  informa- 
tion and  beUef  of  her  transactions  with  the  Plaintiff.  The 
particulars  can  only  be  obtained  from  her.  The  distinct 
character  of  agent,  given  by  the  husband,  takes  it  out  of  the 
general  rule.  Such  a  case  frequently  happens,  when  the  hus- 
band  goes  abroad.  That  distinct  character  enables  her  to 
bind  him.  The  Plaintiff  has  put  in  a  full  i^swer  to  the 
Margrave's  bill,  discovering  upon  oath  all  the  sums  he  re- 
ceived without  vouchers.  He  wants  the  same  sort  of  answ^ 
from  her.  The  discovery  is  not  sought  for  t|;ie  purpose  of 
charging  her  husband,  but  to  put  the  accounts  upon  a  fair 
footing  between  the  parties.  Extreme  inconvenience  will  arise 
from  want  of  the  answer :  for  it  is  obvious  much  must  rest  in 
the  private  knowledge  of  the  Margravine ;  concerning  which 
the  Margrave  does  not  give  any  denial,  or  state  any  know- 
ledge. The  Plaintiff  says,  that  though  she  was  put  into  a 
situation  to  make  a  bargain  with  him,  he  is  in  a  situation,  in 
which  he  cannot  obtain  a  discovery  of  that.  This  is  not  the 
ordinary  case  of  domestic  concerns  only,   but  various  trans- 

actions, 
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actions,  buildings,  improyemehts  in  the  gardens/ &c.  upon- 
which  a  special  authority  was  given  to  her  to  act  independent 
of  her  husband.  In  other  cases  the  wife  acts  of  course  in  the 
absence  of  the  husband :  *  but  the  Margrave  put  his  wife  in 
his  stead  specially  to  act  upon  these  special*  transactions  :  and 
he  says,  he  will  not  be  answerable.  His  act,  by  interposing 
her  in  his  stead,  gives  the  Plaintiff  a  right  to  the  discovery 
against  her.  The  question  is  only,  whether  she  authorised 
these  alterations  or  not.  How  can  that  be  known  without  her 
answer? 

Lard  Chancellor. 
The  Mai^ave  does  not  trust  her  to  make  the  contract. 
It  was  a  contract  in  writing  vriih  him. .  I  do  not  thifik,  the 
answer  comes  up  to  the  Plaintiff's  statement.     The  state  of  it 
is,  that  he  left  the  care  of  his  establishment  to  her :  that  was 
settled  at  1100/.  a  quarter;  and  as  to  the  other  charges  he 
states  a  written  contract  with  him.     That  is  not  giving  all  his', 
authority  to  her  to  act  with  Le  Texier\  and  as  to  the  vouchers^ - 
he  takes  upon  him  to  give  any  you  can  prove  were  given 
to  her.     I  do  not  think,  the  answer  takes  it  out  of  the  common 
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The  Demurrer  was  allowed  (6^ ). 

^62)   Post,  Vol.    XV,     159.  might  sabject  her  husband  to  a 

Barron  v.  Grillard,  3  Ves.  Sf  Bea.  charge  of  felony,  allowed  :  Cati^ 

166.     Demurrer  by  a  married  wright  v.  Green,  VIII,  405. 
woman    to    a    discovery,    that 
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MACKWORTH  v.  TH03IAS- 

'T^HE  bill  was  filed  by  the  creditors  of   Ilted  Thomas  to 
obtain  satisfaction  out  of  the  real  estate ;   the  personal 
assets  being  deficient.     In  1788  the  accounts  were  directed; 
and  an  inquiry  as  to  the  incumbrances. 

The  Defendant,  the  executrix,  claimed  before  the  Master 
to  retain  out  of  the  assets  in  her  hands  the  sum  of  1325/.,  the 
arrears  of  an  annuity  of  100/.,  a-year,  granted  by  Ilted  Thomas 

to 
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laba  Uf  her  father ,    secured  by  a  bond  m  the  penalty  of  SOQi. 

ItACKWORTli  ^®  Master  having  allowed  her  only  to  the  extent  of  the 

t^^  penalty  of  the  bond^  and  refusing  to  exceed  that,  an  Exocp* 

Thobias.  tion  was  taken  to  the  Reports 

Mr.  Oraham  and  Mr.  Owen,  in  suppqrt  of  the  Exception* 

In  Lord  Lonsdale  v.  Church  (63)    the  Court  of  King's 

Bench  were  of  opinion,  that  in  the  csls^  of  a  common  bond 

there  was  no  reason,  why  the  party  should  not  go  to  the  full 

[  •SSO  ]      extent  of  the  money  ♦  due.    Afterwards  in  Knight  v.  MaC' 

lean {64* )  Mr,  Justice  BuUer  adhering  to  that  opinion  decided 

in  the  same  way.    But  that  case  certainly  underwent  the  review 

i  ef  Lord  Thar  low ;  who,  I  admits  conceived^  that.Mr.  Justice 

Boiler  had  mistaken  the  course  of  the  Court ;  and  his  Lord- 
dihip  was  of  the  same  opinion  in  Teto  v.  Lord  Winterton  (  65  )« 
I  admits  that  in  Bromley  y.  Goodere{G&\  Ijord Hardmcke 
thought^  the  course  of  the  Court  was^  that  bond  creditors 
eonld*  not  go  beyond  the  penalty.  There  is  however  an  essen- 
tial difference  between  the  cases  of  a  common  bond  and  a  bond 
to  secure  an  annuity ;  especially  in  this  Court ;  for  this  Court 
irill  look  at  the  nature  of  the  contract.  In  Collins  v.  Col^ 
Uns{  67)  "Lord  Mansfield  expressly  says^  the  constant  course 
of  Courts  of  Equity  is  to  consider  the  condition  of  a  bond  as 
the  agreement  of  the  party.  This  was  really  a  mistake  in 
taking  the  penalty  so  low ;  which  ought  to  be  rectified ;  as  in 
the  case,  where  the  word  "  quadraginta'*  was  insetted  for 
**  guadringentis  *'  (  68 ).  In  Bishop  v.  Church  ( 69 )  the  remedy 
at  law  was  entirely  gone ;  and  there  it  was  held  an  agreement* 
Suppose,  this  was  merely  a  deed  of  covenant  for  payment  of 
the  annuity^  the  Defendant  would  be  clearly  entitled.  The 
Statute  of  WilUam  III  ( 70 )  says,  any  indentiure^    deed,    or 

writing. 
(03)  2  Term  Rep.  S.  JR.  888.  (65)  3  Bra.  C.  C.  489. 

(M)  ZBro.C.  C.  496.    See,        (66)  lAtk.l6. 
under    special     circamstances,        (67)  2  Bur.  820. 
Jhtval  V.  Terry,  ^ow.  P.  C.  15,        (68)  Simms  v.  Bony,  Finch, 
and  the  note,  post.  Vol.  VI,  79,    418.    2  Ch.  Ca.  225.    2  Freem. 
92.     Clarke  v.  Seton,  411,  and    16,  sUted  from    the  Regi^er's 
the  note,  416:    not  generally,    £aoi^,  ante.  Vol.  Ill,  580. 
Sharpe  v.  Earl  of  Scarbqrough,        (69)  2Ves.  100,  371. 

ante,  III,  557.    II,  168.  (70)  8  &  oWiU.  Ill,  c.  11. 
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writing*  This  is  as  much  an  agreement,  when  contained  in  1800. 
the  condition  of  a  bond,  as  if  in  a  distinct  instrument.  CoUins  m j^ckwortm 
y.  CoUins  distinctly  decides  that.  There  is  a  great  difference 
upon  the  statute  between  an  annuity  bond  and  any  other  bond. 
Damages  mu«t  foe  assigned  upon  all  the  breaches.  Suppose, 
ih^  condition  of  the  bo^  w^  to  perform  an  award ;  and  the 
arbitrators  give  more  than  the  penalty.  The  penalty  mciy  be 
waived ;  and  the  condition  of  the  bond,  foxing  an  agreement 
in  writing,  may  be  considered  as  a  covenapt* 

Mr.  Lloyd  and  Mr«  StnUford^  for  tbe  Ibeport,  were  slopped 
by  the  Court 


Lord  Chanc^llpiu 
This  is  in  the  administration  of  aesets.  Is.  it  powUe  for 
the  Court  te  let  a  creditor  stand  a;i  a  specialty  *  creditor  fiov 
more  than  the  debt  at  law  ?  There  is  no  doubt  of  the  propor 
sition  in  Collins  v.  Collpns:  but  then  }t  i|iust»ba  epforced  aaan 
.agreement  between  the  parties;  but  in  the  administration  o( 
assets  how  can  I  possibly  deviate  from  tbQ  law  ?  I  capnot 
put  a  larger  sum  into  the  bond  than  the  piuties  bave.  I  do  Dpt 
luiow, what  I  might  do  agaii^et  the  party:  but  in  the  administra*^ 
tion  of  assets  I  should  injure  all  the  ereditors*  This  deoren 
is  for  the  administration  of  legal  assets.  The  bill  is  by  a]| 
^  creditors :  an  account  has  been  directed  of  the  spedaltgr 
land  simple-contract  debts :  can  I  possibly  allow  the  represep* 
tative  to  retain  a  sum,  of  which  she  could  not  possibly  have 
pleaded  payment  in  an  action  by  a  bond  creditor?  She  covdd 
mot  possibly  have  pleaded  payment  of  l3i5L  under  this  bond^ 
There  never  was  a  ease  in  this  Court,  where  the  Master  in  the 
account  of  assets  ever  allowed  a  bond  ^  be  rated  higher  than 
|he  penalty.  The  Statute  of  Wiltiam  III.  is  remedial  for 
that  purpose,  fhat  to  the  extent  of  the  penalty  you  may  re* 
cover  successive  breaches.  You  take  your  judgment  for  the 
penalty.  You  do  not  tak^  the  penaltyj  but  assess  damagef 
under  it. 

Tbe  Exception  was  over»rulecL 


[  •SSI  ] 
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1800.  BACOX  ft  BACON. 

JfarcA  170. 
Esecator  di»- 


EXCEPTIONS  wne  tikea  hy  die  Defindtfit  John  Bacon 
TIZ^^jZ  ^  *^  Masters  repoct  ftr  ml  alIowii«  the  Defendant 

bToumUe  cir-  "*  *^  disdurse  a  sum  of  TOOL,  paid  by  bim  upon  the  13th  of 
rm^^^^j^y,^  Sepi^mtbtTf  1796,  to  J^im  CrAjf,*  vbowis  appointed  a  co- 
executor  vith  him  in  the  viD  of  dv  Bevcraid  Mekolas  Bacon, 
and  also  £>r  not  allownig  a  fiolher  snpi  of  SOOL,  also  paid  by 
the  Defimdant  to  £^My  in  Jmmmmrf,  1797;  though  both  those 
sums  were  paid  by  the  Defendant  to  his  co-executor  for  the 
purpose  of  paring  the  testator's  ddils  in  the  country ;  where 
Kirby  resided.  The  Master  bad  afkHned  the  Defendant  only 
the  sum  of  7S7/.  2c  2d.  being  the  amount  <^  the  testator's 
debts  actually  paid  by  Hirbj^;  iribo  died  insolrent.  He  had 
been  die  testator's  attomeY. 

The  claim  to  the  fuD  aDowanoe  of  I9(XML  was  made  by  the 

Defendant  under  the  fbDowii^  drcsomstanoes,  appearing  by 

bis  affidavit.     On  the  IStb  of  Sepiember,  1796,  the  testator 

havii^  died  in  Amgmsi,  1796,  at  his  house  at  Coddeukam  in  the 

[  *SS2  ]      County  of  SmffbU,    Khby,  who  raided  at  Ipswiek,  •  caUed 

upon  the  Defendant  in  Lomdom ;  and  requested  an  advance  of 

700/.,   in  order  to  enable  him  to  discbarge  the  funeral  ex- 

pences,  and  to  pay  such  of  the  creditors  of  the  testator  as 

lived  in  the  neighbourhood ;  where  most  of  them  resided;  with 

which  request,  Kirby  informii^  the  deponent  he  had  no  money 

belonging  to  the  testator  in  his  hands,  the  deponent  immedi-' 

ately  complied ;  knowing,  that  considerable  debts  were  owing 

from  the  testator  to  persons  in  the  neighbourhood  of  ICtrAjr; 

and  conceiving  that  Kirby,    as  being  one  of  the  executors, 

ami  linng  on  the  spo^  was  the  proper  person  to  examine  into 

and  settle  such  debts ;  and  that  the  deponent  could  not  hlf e 

been  justified  in  putting  the  estate  to  any  expence  in  paying 

the  said  debts  himself. 

The  affidavit  farther  stated,  that  upon  the  lOth  otJamunry, 
1797,  Kirbff  again  caDed  upon  the  deponent ;  and  produced  a 
book  of  accounts,  containing  a  h'st  of  debts,  which  he  alledged 
ho  had  |>aid,  and  which  exceeded  700/.,  in  which  book  was 
also  an  account  of  other  debts,  remaining  unpaid ;  whipbwith 

the 
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the  debts  alleged  to  have  been  paid  exceeded  ISOOI. :  Kirby 
then  requested,  that  the  deponent  would  advance  him  a'farther 
sum  of  500/.,  in  order  to  enable  him  to  discharge  the  debts 
then  remaining  unpaid ;  and  the  deponent  conceiving,  that  th^ . 
entries  in  the  book  were  true,  complied.  Kirby  had  been  for 
many  years  the  confidential  ageiit  and  attorney  of  the  testator  i' 
drew  his  will ;  and  had  been  entrusted  by  him  with  the  receipt 
and  payment  of  very  large  sums  ;  and  the  deponent  had  fre- 
quently in  the  testator's  life  by  his  directions  paid  Kirby  con- 
siderable sums  for  the  use  of  the  testator. 
The  will  contained  the  following  clause: 
''  And  I  do  hereby  expressly  declarci  that  neither  the  sud 
John  Brand  and  Samuel  Kilderbee  nor  my  said  executors 
any  or  either  of  them  their  or  any  or  either  of  their  execu- 
**  tors  or  administrators  shall  be  answerable  or  accountable  for 
any  more  money  than  shall  actually  come  to  his  or  their 
hands,  nor  for  any  loss  that  shall  or  may  happen  in  placing 
out  and  continuing  at  interest  any  part  of  my  said  personal' 
*'  estate  nor  for  the  misapplication  or  non-application  of  all 
or  any  part  of  the  money  that  shall  be  received  by  them 
respectively  by  virtue  of  this  my  will  (provided  that  such  loss 
**  do  not  proceed  from  or  be  occasioned  by  his  or  their  wilftif 
*'  default  or  neglect )  nor  the  one  of  them  for  the  other  of 
*f  them  but  each  of  them  for  his  own  act  and  deed  receipt 
**  *and  default  only  and  I  further  wfll  and  direct  that  my  said 
**  executors  and  each  of  them  their  and  each  of  their  exe-' 
**  cutors  and  administrators  shall  atid  may  deduct  and  reim- 
**  burse  himself  and  themselves  aU  such  losses  costs  charges 
**  damages  and  expences  as  he  and  they  shall  and  may  sustain 
*f  bear  pay  expend  or  be  put  unto  in  the  execution  of  this 
'^  my  will  or  for  or  by  reason  of  the  management  of  the 
•'  trusts  hereby  in  them  reposed." 

Brand  and  Kilderbee  were  trustees  appointed  for  a  par- 
ticular trust.  .  ♦ 

The  will  was  disputed  by  the  next  of  kin.  After  that  con- 
test was  decided  in  favour  of  the  will,  Kirby  having  died  in 
the  interval,  probate  was  granted  to  the  Defendant.  The 
Plaintiff,  entitled  under  the  trusts  of  the  will^  and  praying 
the  usual  accounts,  was  an  infant. 
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Mr.  PiggpU  aad  Mr.  Alexander ^  in  support  of  the 
exceptk>n& 
The  p^rtieular  circumstances  of  this  case  make  it  very 
hard,  if  these  sums  ase  not  allowed  to  this  executor.  They 
were  applied  for  by  Kirbff  for  the  sole  and  express  purpose 
<)f  paying  debts  in  the  neighbourhood  of  the  testator's  resi- 
dence :  Kirby  a  professional  man,  constantly  employed  by  the 
testator  in  his  afiairs ;  and  the  debts  to  be  answered  by  the 
money  being  to  be  answered  in  the  neighbourhood.  This 
Defendant,  if  he  had  refused  the  confidence,  which  the  testator 
had  placed  in  Kirby ^  must  have  gone  himself  into  Suffolk  at  the 
€;Kpence  of  the  testator^s  estate  to  do  what  the  testator  intended 
<he  other  to  do  by  naming  him  executor.  This  is  not  at  ali 
like  Sadler  v.  Hobbs  ( 71 ),  Scurfield  y.  Howes  (  72  ),  and  the 
other  cases;  in  all  of  which  the  money  was  placed  out  by  the 
executor  for  the  purpose  of  being  continued  there,  not  for  the 
administrjation  of  the  effects.  Where  the  act  is  necessary,  or 
convenient  for  the  purpose  of  administering  the  effects,  if  it 
is  done  fistirly  and  honestly,  the  executor  shall  be  discharged 
from  any  loss.  No  act  was  done  by  the  Defendant  to  place 
ihb  money  in  any  other  situation,  in  which  the  testator  did 
Bot  intend  it  to  be  placed.  .  He  did  not  join  in  taking  the 
money  out  of  the  hands  of  one  person,  in  order  to  place  it 
in  those  of  .another.  It  was  not  taking  it  from  one  banking 
house  and  placing  it  in  another ;  but  an  act  done  in  the 
honest,  conscientious,  *  discharge  of  his  trust  to  pay  the  debts. 
The  circumstance,  which  Lord  Northington  ( 73 )  thought 
worthy  of  consideration,  occurs  in  this  wUl ;  the  clause,  that 
the  executors  shall  not  be  answerable  for  more  than  comes  to 
their  hands,  nor  for  any  loss,  misapplication,  &c.  except  by 
frilful  default.  Kirby  must  have  been  intended  to  perform 
some  duty :  what,  if  not  that  of  paying  die  debts  upon  the 
qpot,  where  the  creditors  resided?  The  testator  has  not 
only  named  him  executor,  but  placed  confidence  in  him  during 
his  life,  as  his  attorney;  not  a  limited  confidence,  as  in  the 
case  of  a  banker.  The  very  circumstance  was  relied  on  in 
fUmth  v.  Howell{7if). 


(71)  1  Bro.  a  C.  114. 

(72)  ZBro.C.C.  00. 

(73)  In    Weitkff    v.    Clarke, 


sUted  1  P.  Wms.  83,  in  Mr.  Cox's 
note  to  Fellows  v.  MitcheU. 
(74)  Ante,  Vol.  Ill,  565. 
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Mr.  Oraham,  for  the  Plaintiff. 
The  Court  certainly  now  leans  agaimt  charging  even  ^xe* 
eutor8(76).  It  is  true,  Kirbywaa  appointed  executor!  bill 
he  never  proved  the  will ;  upon  which  there  was  great  liti^ 
gation,  before  it  was  established.  Then  it  comes  to  the  case 
of  an  agenti  appointed  by  the  executor.  The  import  of  tiie 
clause  in  the  will  is  only,  where  no  wilful  default  is  to  be 
imputed  personally  to  the  party;  and  cannot  excuse  careless- 
ness and  neglect.  By  his  own  act  the  Defendant  has  occa- 
sioned this  loss.  He  trusted  a  person  not  iti  the  character, 
in  which  the  testator  intended  him.  If  he  had  proved  the 
willy  he  would  have  taken  upon  himself  that  confidential 
character  the  testator  intended  to  doath  him  with ;  and  woqlA 
have  been  worthy  of  trust* 

Mr.  Piggoti,  in  Reply, 
Having  observed,  that  the  wiU  was  not  proved  till  after 
Kirbys  death  on  account  of  the  dispute .  concerning  it,  but 
that  during  that  time  it  was  necessary^  some  one  should  act, 
and  take  care  of  the  effects,  was  stopped  by  the  Court. 


UOOw 


Bacox 

V. 

BacoIi. 


Lord  Chancellor. 
Supposing,  Kirby  had  not  been  co-executor,  but  that  tbc^ 
executor  living  in  LandoUf  and  receiving  money  of  the  tea^ 
tator*s,  had  remitted  to  the  attorney  of  the  testator  to  pay 
the  debts:  could  he  have  been  liable?  Kirby  was  in  no  in- 
solvent circumstances*  He  was  a  inan  in  business  at  Ipswich  f 
had  been  the  attorney  of  the  testator  (I  take  him  no  higfaev 
than  that);  was  acquainted  with  all  l|is  affairs;  had  his  ac- 
counts in  his  hands;  *and  the  first  pajrment  was  three  weeks 
after  his  death.  In  the  ordinary  management  of  executor 
how  was  he  to  pay  the  fimeral  expences  and  the  number  of 
small  debts  appearing  upon  the  books  of  the  testator  without 
sending  the  money  ?  The  payment  is  made  by  the  Defendant 
only,  because  he  happened  to  have  money  of  the  testator*8 
in  his  hands  at  the  t|me.  If  the  business  was  transacted  in 
the  ordinary  manner,  unless  there  was  some  circumstance  to 
awaken  suspicion,  surely  the  allowance  is  fair*  Supposci  he 
b^d  paid  the  money  into  the  h^ds  of  his  own  clerk,  and  ihe 

*  clerk 

(75)  See  BaklieH  y,  Scoti,  anto,Vo!.  I|[,  67ft,  ftqd  the  lypie,  671^ 
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XlBOO;         clerk  had  ran  away.    Kirby  eould  not  prove  the  will.    Sup- 

'^^^'^^  posinff  he  had,  what  would  have  been  the  difference  ?    The 

Bacon       *^       »  ' 

.  _  mention  of  him  in  the  will  adds  to  the  confidence-  the  tes-p 

Bacon.       tator  may  be  supposed  to  have  in   him  as  an  attorney  of 

credit  in  the  town.     By  proving  he  would  not  have   been 

more  worthy  of  trust  than  by  the   nomination  the  testator 

had  made  of  him  as  executor.     It  would  have  been  only  a ' 

difierence  of  character ;  but  would  not  invest  him  with  more 

authority. 

The  exceptions  were  allowed. 


1800.  MILLS  V.  NORRIS. 

March  22d. 
Underadispo-    ANDREW  MOFFATT  by  his  wUl,  dated  the  36th  of 
Bition  by  will  June^  1780,  after  charging  his  real  and  personal  estate  with 

to  the  children  payment  of  his  just  debts,  legacies,  and  funeral  and  testamen- 
* .  *    tafjr  expences,  and  giving  several  legacies  and  annuities,  gave 

twentv-one  or  ^"*^  devised  all  his  freehold  estates  st  Barking  in  Essex  to  trus- 
marriage,  with  ^oes  and  their  heirs,  upon  trust  to  deceive  the  rents  and  profits 
a  limitation  during  the  voSmanty  oi  Andrew  Moffatt  Mills ;  and  upon  his 
oirer  upon  attaining  his  age  of  twenty-one  years  upon  trust  to  convey 
failure  of  issue  ^g^  ^^  hereditaments  and  premises  to  him,  his  heirs  and 
in  toe  lives  of  aggig^g  foj.  ever:  but  in  case  he  should  die  before  he  attains 
,  . ,  '  his'age  of  twenty-one  years,  then  that  his  said  trustees  should 
all  the  ohil-  ^^  ^^^  dispose  of  the  same;  and  that  the  money  arising  by 
drsn  without  ^^^^  ^®  should  be  paid  to  and  among  and  equally  divided 
restriction  between  the  children  of  his  daughters  Elizabeth  MiUs  and 
were  entitled;  Martha  Norris^  share  and  share  alike :  such  of  the  said  chil- 
and  an  appor-  ^[jpgu  ^  should  be  sons  to  be  paid  at  their  respective  ages  of 

onment  being  ^^||p^||ty.Que  years,  and  such  as  shoidd  be  daughters  at  their 
^**^'  •"*  ages  of  twenty^ne  years  or  days  of  marriage  respectively: 
teresi  '-  ^^-'  ^'^^  as  to  all  the  rest  and  residue  of  his  estate  and  effects 
ordered  to  be  both  real  and  personal  whatsoever  and*  wheresoever,  he  gave, 
paid  to  those,  devised,  and  bequeathed,    the    same  to  the  same  trustees 

who   bad  at-    and  the  survivor,  his  heirs,  executors,  and  administrators, 
Uined  twenty-  up^n 

one,  children 

bom  afterwards,  though  entitled  to  a  share  of  the  capital,    were  not 
allowed  to  claim  the  by-gone  interest. 


/ 
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upon  trust  to  sell  arid  dispose  of  the  same  as  soon  as  .Ihey 
could  \  and  upon  receipt  of  the  monies  to  arise  therefrom  to 
place  out  and  invest  the  same  upon  Government  or  real  se- 
curities; and  from  time  to  time  to  call  in  and  invest  the  s^ine 
in  other  Government  and  real  securities,  and  to  pay^  &ppty> 
and  dispose  of  the  same  and  the  interest  and  produce  thereof 
to  and  amongst  and  be  equally  divided  between  and  to  go 
to  the  child  and  children  of  his  said  two  daughters  Elizabetik 
MiUs  and  Martha  Nonris  in  like  manner  as  the  money  to 
arise  by  the  sale  of  his  real  estate,  in  case  Andrew  MoffaU 
MiUs  should  die,  before  he  attains  his  age  of  twenty-one 
years,  as  before  directed ;  and  in  case  any  child  of  his  said 
daughters  should  marry,  and  die  in  the  life-time  of  their  rJB-" 
spective  mothers,  leaving  issue,  then,  he  directed,  that  the 
issue  of  such  child  should  stand  in  the  place  of  their  parent, 
and  be  entitled  to,  and  receive,  such  sum  of  money  as  such 
parents  would  have  been  entitled  to  under  his  said  will,  ha4 
they  been  Uving ;  and  in  case  his  said  daughter  should  die 
without  issue  or  having  had  issue  such  issue  should  die  witihi- 
out  issue  in  the  life-time  of  his  said  daughters,  then  in  trust, 
that  his  said  trustees  should  transfer  all  his  real  and  personal 
estate  to  his  brothers  James  and  Aaron  Moffati^  their  heirs, 
executors,  and  administrators;  and  he  declared,  that  if  any 
child  of  his  daughter  Elizabeth  MiUsj  being  a  daughter, 
should  marry,  before  she  attains  twenty-one,  without  the  con- 
sent of  her  parents,  if  living,  then  such  daughter  or  daughters 
so  marrying  should  forfeit  one  half  part  of  all  such  sums  of 
money  as  she  would  have  been  entitled  to  under  his  said  will; 
and  he  appointed  some  of  the  trustees  executors. 

After  the  testator's  death  a  decree  and  suteequent  orders 
were  mad^  for  taking  the  accounts ;  and  the  Master  was  dir 
rected  to  inquire,  who  were  entitled  to  the  residue,  and  in 
what  shares,  and  to  apportion  the  residue,  subject  to  the  con- 
tingencies in  the  will ;  and  it  was  ordered,  that  the  interest 
and  dividends,  which  should  from  time  to  time  accrue  due 
upon  the  shares  of  the  residue,  which  the  Master  should  find 
the  several  parties  were  so  entitled  to,  should  he  paid  to  such 
of  them  as  were  of  age. 

Upon  the  Master's  report  it  appeared,  that  the  Plaintiflb 
Andrew  Moffatt  Mills  and  Elizabeth  Finch  Bond,  tw9  of  the 

children 


396 


1800. 


Mn.L8 

V. 
NORRIS« 
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1800.         ^lildren  of  die  testator's  daughters,  had  attained  twenty-on  e: 
Jp^^  the  former,  upon  the  3d  ot  September^  1796;  the  latter,  upon 

o,  the  Slst  of  October y  1797;   at  which  thne  there  were  four 

Koutis,  other  children  living.  The  dividends  upon  the  stock  and 
aecurities  apportioned  to  Andrew  Moffatt  Mills  had  been  re- 
ceived by  him  from  the  time  he  attained  twenty-one.  Adolphus 
Robert  Bayard,  another  child  of  Martha  Norris,  by  her 
aecond  husband  Jokn  Bayard,  was  bom  upon  the  30th  of 
M^y,  1799,  and  was  the  only  child  of  either  of  the  testator's 
daughters  bom  since  the  last  order,  made  upon  the  S6th  of 
March,  1798.  The  Master  therefore  found,  that  there  are 
aeven  persons  enlided  to  the  residue,  and  therefore  the  other 
-mx  must  abate* 

An  exception  was  taken  to  the  report  upon  the  ground 
>of  considering  Adolphus  Robert  Bayard  entitled  to  a  share 
-of  die  by-gone  interest,  and  reporting  the  shares  of  the  other 
Jtix  children  in  the  proportions,  according  to  which  the  Master 
had  made  them  abate.  • 

Mr.  Stanley,  in  support  of  the  Exception. 
The  objection  is,  that  die  Master  ought  not  to  have  made 
.die  deduction  for  the  ^seventh  child:  there  being  but  m  at 
die  time.  There  is  a  variety  of  cases  deciding,  that  where  in 
a«ch  cases  a  particular  time  is  specified,  as  where  the  parties 
are  to  be  entided  at  the  age  of  twenty-one  or  marriage, 
any  bom  after  one  has  attained  that  period  are  to  be  ex- 
4d[ttded:(76).  Upon  the  clause  of  the  will  giving  the  limit- 
.ation  over  to  the  testator*s  brothers  in  the  event  of  the  failure 
of  issue  of  his  two  daughters  your  Lordship  was  of  opinion, 
Aat  the  disposition  extended  to  all  the  children  of  the  two 
-daughters,  without  reference  to  the  age  of  twenty-one ;  and 
though  each  child  would  have  a  vested  interest  at  that  age, 
yet  it  would  be  liable  to  be  devested  by  the  birth  of  others. 
Tiie  Master's  judgment  is  not  opposed  as  to  the  capital: 
but  it  is  insisted  as  to  the  interest,  that  the  rights  of  the 
parties  to  die  by-gone  interest  of  the  property  shall  not  be 
disturbed.  It  has  been  determined  that  an  after-bom  child 
will  be  entitled  to  a  share  of  the  subsequent  interest,  and 
4»niiot  claim  the  by-gone  interest 

(7^  Ante,  HoUe  v.  Pruitf  Vol.  Ill,  730|  and  die  note,  1, 408. 
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The   Attorney    General   and   Mr.  Alexander,    for  llie         IMO. 
Report,  jjj^ 

It  is  clear,  the  testator  in  this  disposition  dP  the  residue  did  «. 

not  mean  it  to  go  in  all  respects  as  the  money  to  anse  from  Notoia. 
file  estate  to  be  sold,  only,  that  it  should  be  divided  in  die 
same  manner.  It  is  clear,  he  did  not  mean  the  residue  to 
vest  absolutely  and  be  paid  upon  marriage.  During  the  lives 
of  the  t^v^  daughters  it  must  remain  insuspence  both  ^  to 
the  interest  and  the  capital ;  for  nothing  is  given  to  the  dbit 
dren,  tiH  the  persons  are  ascertained ;  and  then  the  principd 
and  interest  are  given  together  as  one  accumulated  fund*  St 
is  clear,  the  testator  meant  to  let  in  aH  the  children ;  and  if 
they  do  not  take  in  hotchpot,  die  land  will  not  be  divided 
equally,  which  the  will  directs.  This  is  certainly  a  very  in- 
convenient construction :  but  it  is  the  necessary  one^  It  is 
very  difficult  to  say,  what  the  meaning  of  this  will  is.  The 
object  of  the  residuary  disposition  is  interest  as  well  as  capital. 
In  Shepherd  v.  Ingram  (77)  upon  a  disposition  of  all  the  resi- 
due of  the  real  and  personal  estate  to  the  children  of  Liiiy 
JncTtn,  share  and  share  aKke,  with  a  limitation  over  upon 
fidlure  of  issue,  it  was  determined,  that  all  the  oluldreii  4ilie  ' 

should  ever  have  would  upon  their  respective  birdis  be  «»- 

« 

titled  to  share;  the  income  both  of  the  real  and  personal 
estate  belonging  to  those  in  existence :  letting  in  the  odien^ 
<i8  they  came  in  esee  :  that  is,  the  whole  upon  the  birth  of  Ae 
Marchioness  of  Hertford  and  till  the  birth  of  another  difld 
iielonging  to  her :  and  from  thence  tffl  the  birdi  of  the  tlmi 
it  was  divisible  between  the  two ;  and  so  on* 

Mr.  Stanley f  in  Reply.. 
The  Court,  when  directing  an  mqmry,  who  were  die  per^ 
sons  entitled,  must  have  understood,  dmt  die  ohfldren  weie 
entitled  to  some  present  benefit,  viz.  the  income,  according  to 
their  number  at  the  time  that  reference  was  made.  The  oon^ 
struction  now  contended  for  would  be  a  very  unfortunate  one; 
ibr  then  tio  one  will  be  entitled  tifl  the  death  of' the  two 
'Sisters. 

(77)  Amb.  448.  8ee  farther  as  to  (he  qnestions  opon  Mr.iSSkq^ 
.tonTs  will,  GUmn  v.  Lord  Uantfort,  iFct.  485;  and  auto,  Vol  %V, 
287. 
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1800. 


'Mills 

NORRIS. 


[  ♦ssg] 


.'  Lord  Chamcblloa. 

The  determination  upon  Mr.  ShephercTs  will  was  certainly^ 
as  it  has  been  Ifctated  by  the  Attorney  General ;  and  upon 
Lady  jHer(/br  J 's  marriage  all  the  accruing  interest,  of  which 
she  had  a  larger  share  than  the  other  children,  was  carried 
over  to  her  settlement.  It  is  much  the  most  beneficial  con- 
struction *  for  them  all.  Upon  this  will  the  interest  seems 
tied  up  as  well  as  the  principal.  I  rather  incline  to  allow 
the  exception.  That  is  the  most  convenient  and  simple  con- 
struction to  put  upon  the  vrill ;  and  much  most  beneficial  to 
them  all. 


The  Exception  was  allowed. 


estate. 


1800.  The  attorney  general  v.  buller. 

Mar^2'ld. 
A  general  de-  HPHE  trust  for  the  charity  arose  under  indentures  of  lease 
▼ise  by  a  tms-  and  release  dated  in  August  1635,  by  which  Sir  John 

tee  did  not      Haytoard  conveyed  estates  in  Shepy,  Kent,  to  Edward  Price 
151^^    ®  and  William  Lewes  to  the  use  of  Sir  John  Hayward;  remainder 

to  such  uses  as  he  by  deed  or  will  with  two  witnesses  ■  should 
appoint;  and  in  default  of  appointment  in  trust  to  sell  or 
otherwise  convey  the  premises  for  the  erection  of  workhouses, 
and  otherwise  for  the  relief  of  the  poor  in  such  parishes 
and  in  such  manner,  as  Sir  Richard  Buller ,  Francis  Buller^ 
Henry  Clarke  and  Edward  Pardo,  o»  the  survivor  of  them^ 
their  heirs  or  assigns,  should  think  fit:  so  as  the  parish  of 
Si*  Nicholas  in  the  city  of  Rochester  be  one. 

John  Francis  Buller  by  his  will,  dated  the  4th  of  November, 
1745,  after  several  legacies  proceeded  thus : 

''And  for  the  better  raising  and  securing  all  and  every  the 
"  sum  and  sums  of  money  aforesaid  and  just  payment  thereof 
''  as  well  as  of  my  just  debts  and  funeral  expences,  and  for 
'^  the  due  execution  and  performance  of  this  my  last  will 
"  and  testament,  I  do  give,  devise,  and  beqi:»ath,  all  and 
''  singular  my  lordships  and  reputed  lordships,  manors  or 
"  reputed  manors,  capital,  and  other  messuages,  bartons, 
''  farms,  tithes,  lands,  tenements,  annuities,  rents,  reversions, 

"  remainders. 
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'*  remainders^  and  hereditaments^  whatsoever i  and  all  and' 
•'  every  the  parts  and  shares  thereof;  with  their  and  ev«ry  of 
^V  their  appurtenances,  whereof  and  wherein  I  am  in  my  own 
**  right,  or  whereof  or  wherein  any  other  person  or  persons 
whomsoever  in  trust  for  me  or  for  my  use,  advantage  or 
benefit,  is  or  are  seised,  possessed,  or  estated,  or  whereunto 
I  or  such  person  or  perscHis.  in  trust  for  me  or  to  my 
use  is  or  are  entitled  in  or  by  Law  or  Equity,  and  all  my 
''  right,  estate,  title,  interest,  term,  and  terms  of  years,  claim 
*'  and  demand^  whatsoever,  both  in  Law  and  *  Equity,  of,  in, 
'*  and  imto,  the  same,  and  every  or  any  the  part  or  parcel 
''thereof,  unto  my  second  and  third  sons  John  BuUer  and 
'*  Francis BuUeVy  to  have  and  to  hold  all  and  singular  the.  said 
*'  premises  unto  the  said  John  BuUer  and  Francis  BuUer  and 
their  heirs  for  ever,  and  all  thp  rest  and  residue  of  my  goods, 
chattels,  rights,  credits,  and  all  my  real  and  personal  estatci 
*'  not  before  hereby  given,  devised,  or  bequeathed,  and  aU 
my  right,  property,  and  interest,  therein  in  or  by  Law  or 
Equity,  I  do  hereby  give,  devise,  and  j[)equeath|  unto  my 
'*  second  and  third  sons  John  Buller  and  Francis  BuUer  f  and 
*'  I  do  make,  constitute  and  appoint,  them,  my  said  sons 
*'  John  Btdler  and  Francis  BuUer ^  executors  of  this  my  last 
**  will  and  testament." 

The  object  of  the  Information  was  to  have  a  scheme  pre- 
pared under  the  direction  of  the  Court  for  executing  (he 
charity.  Upon  the  Master's  Report,  that  it  woiild  ^  for  the 
benefit  of  the  charity  to  sell  the  estates,  a  sale  took  place. 
The  Report  being  in  favor  of  the  title,  ail  exception  was  taken 
by  the  purchaser,  upon  the  objection,  that  the  heir  at  few  of 
John  BuUer ^  and  his  widow,  who  Was  his  residuary  devisee^ 
ought  to  join :  the  legal  fee  of  the  {5remises  having  passed  by 
the  will  of  John  Francis  BuUer  to  his  second  and  third  sons ; 
and  not  having  descended  to  his  eldest  son  James  BuUer  j 
from  whom,  as  heir  at  law  of  John  Francis  BuUer^  the  title 
was  derived. 
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(  78 )  The  Solicitor  General  and  Mr,  Harvey^  in  support 
of  the  Exception. 
A  general  devise  will  carry  a  trust  estate,  if  not  restrained. 

by 

(78)  The  argamenta  and  judgmeDt  ex  relalime. 
Vol.  V.  A  A 
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by  somethingy  shewing,  that  it  was  to  be  confined  to  proipertyi 
to  which  the  devisor  was  .beneficiaDy  entitled:  Marlotc  v. 
Smith  ( 79 )  :  notwithstanding  what  Lord  Tkurlow  says  in 
Pickering  v.  Vowles  ( 80 ).  The  heir  and  widow  of  John  BuUer 
therefore  ought  to  join* 

m 

'  Mr.  Mansfield,  for  the  Report. 

I  take  the  rule  to  be,  that  the  general  words  will  not  piass 
trust  estates,  unless  there  appears  to  be  an  intention,  that  they 
shall  pass. 

Lard  Chancellor. 
That  is  certainly  the  understanding  at  present.     Perhaps 
the  most  convenient  rule  would  have  been  ♦  the  reverse ;  as 
it  may  be  more  easy  to  find  a  devisee  than  an  heir.     Over-rule 
the  Exception. 

'  The  Attorney  General  {amicus  curtce)  suggested,  Aat  the 
rule,  that  a  trust  estate  should  pass  by  a  general  devise,  would 
not  be  the  most  convenient,  fi*om  the  fi:^uent  instances  of 
estates  tail  created  by  general  words;  in  consequence  of 
which  the  legal  estate  might  get  into  an  infant  fettered  by 
an  uitail(81). 


(79)  2  P.  Wms.  198. 

(80)  1  Bra.  C.  C.  197. 

(81)  See  The  Duke  of  Leeds 
V.  Mvnday  and  Ex  parte  Ser^ 
giton,  ante.  Vol.  Ill,  348.  IV, 
147.  It  is  to  be  observed,  that 
'this  devise  is  conceived  io  very 
general  words;  and  perhaps,  if 
the  particular  dispositions  and 
expressions  are  considered,  they 
vright     afiTord     some    peculiar 


grounds  of  argument  on  each 
side.  The  case  however  ap- 
pears from  the  note,  with  which 
the  reporter  was  favored,  to 
have  been  determined  on  the 
general  ground.  This  question, 
on  which  such  difference  of  opi- 
nion had  occurred,  is  settled  in 
Lord  Braybrooke  v.  Inskip,  post. 
Vol.  VIII,  417.  See  the  note, 
ante,  III,  349. 
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EDEN  r.  SMYTH.  March  lsi,Sd, 

25tk. 
gIR  FREDERICK  EDEN,  Bart,  upon  his  marriage  in   A.lc^tec, 

January,    1793,  with  Miss  Smyth,    the  only  child  of  »o'^-»'^-la^  ^ 
Mr.  Smf/t/i,  settled  6000/.  his  own  property ;  and  Mr.  Smffth  ^®  testator, 
also  made  a  considerable  settlement ;  and  gave  1000/.,  as. part   .  ,       . .    ,  " 
of  the  portion  of  his  daughter,  for  the  purpose  of  purchasing  discharg- 

fumiture,  a  carriage,  and  other. things  requisite  for  the  pro-  ed  from  debts 
posed  establishment.  He  also  paid  the  sum  of  4i5L  to  relieve  dae  by  him  to 
his  son-in-law  from  a  contract,  that  had  been  entered  into  for  the  testator, 
the  lease  of  a  house,  which  it  was  not  judged  proper  to  com-  ^"^  ^  ^cbt,  for 
plete.  He  knt  Sir  Frederick  Eden  1000/L,  to  be  applied  in  ^'"^^  ^^  ^^ 
payment  of  ♦debts;  taking  his  bond,  dated  the. 31st  of  Z)e-  [♦SIS]     °' 

eember,  1791,  for  that  sum.    The  1000/.  advanced  for  fumi-  .„^^4„    „^^^ 
'  '  snrety,    upon 

iurc,  &c.  not  proving  sufficient,  and  it  not  being  convenient  to  evidence  from 
Mr.  Smyth  to  advance  ;nore,   in  Jaimary,   1793,  he  joined  the  testator's 
Sir  Frederick  Eden    in  a  bond  to  the  Reverend  Jonathan  accounts,  let^ 
Boucher,  to  secui-e  1000/.  \Qnthy\xmi  to  Sir  Frederick  Eden,  t^rs,  and  me- 
Jn  1791  Sir  Frederick  Eden,   in  consequence  of  rc-buil^g  worandams  in 
a  party-wall  and  repairing  his.  house,  having  occasion  for  the  ."*     ^p  "^"  " 
farther  sum  of  900/.,   Mr.  Smyth  borrowed  700/.  of  George  ^^i^^^^^  ^c  a^ 
Watson,  and  advanced  200/.  liimself ;  accommodating  Sir  Fre^  clarations  in 
derick  Eden  with  both  those  sums ;  who  gav-e  his  bond,  dated  conversation 
the  10th  of  July,  1794,  to  Watson,  for  securing  the  re-pay-  was  produced 
Aent.    In  1796  ^Ix.  Smyth  discharged  that  bond;  but  took  fo'  ^^  »ame 
no  assignment.  purpose:  but 

Mr.  Smyth  died  upon  the  28d  of  September,  1797.    By  his  *|j^^j  Yo  tA 
win,  dated  the  1 8th  of  May,  1797,  among  other  legacies,  he  ^^  ^^  ^^._ 
f^e  the  sum  of  1000/.   to  Sir  Frederick  Eden,  to  be  paid  dance  in  writ- 
within  twelve  months  after  his  decease^  or  as  soon  after  as  lus  ing. 
executes  conveniently  could.    He  gave  the  residue  of  .his 
personal  estate  to  his  younger  grand-children,   the  issue  <^ 
Sir  Frederick  aad  Lady  Eden,  born  or  to  be  bom ;  and  he 
appointed    his  wife,    Thomas  Forsyth,   and  George  Watsot^ 
executors.     Sir  Frederick  Eden^s  bonds  for  1000/.  and  900/. 
were  found  in  the  testator's  possession ;  and  a  memorandum, 
that  the  testator  had  become  surety  for  Sir  Frederick  Eden  to 
Mr.  Boucher  by  bond,  bearing  dflte  some  time  in  January, 
179^    Qn  the  back  of  the  bond,  dated  the  31st  of  December^ 

A  A  2  1791, 
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1791,  were  indorsed  receipts  of  interest;  viz.  the  l7th  of 
January^  1793;  the  20th  of  e/aitwary,  1794;  and  the  23d  of 
January f  1795;  each  for  50/.,  being  one  year's  interest.  It 
did  not  appear,  that  any  interest  had  been  since  paid. 

The  biD  was  filed  by  Sir  Frederick  Eden,  claiming  his 
legacy ;  and  the  question  raised  by  the  answers  of  the  execu- 
tors was,  whether  under  the  circumstances  he  was  entitled  to 
the  legacy,  or  on  the  contrary  was  to  be  charged  with  1900/., 
as  due  to  the  testator's  estate. 

The  following  evidence  was  produced  for  tKe  Pliuntiff : 

Extract  of  a  letter,  dated  the  18th  otJune,  1797,  from  the 
testator  to  Lady  Eden,  the  Plaintiff '3  mother,  upon  the  sub- 
ject of  Sir  Frederick  Eden's  affairs. — "  In  the^iirst  place  it 
*'  is  necessary  to  *  inform  you,  I  have  not  the  least  recollection 
**  of  my  ever  mentioning  or  ever  intending  to  give  them  2O0L 

a  year.     Since  I  had  the  honor  of  conversing  upon  their 

situation  with  you  at  Bath  I  have  released  them  of  1000/. 

I  lent  him  for  a  particular  purpose  I  cannot  name.  I  have 
''  paid  Boucher's  interest  on  1000/. ;  and  principal  must  fall  to 
*'  my  lot.  These  two  sums  make  100/.  a-year.  In  the  month 
"  o{  December  1795,  I  gave  him  500/.  to  pay  his  debts.  The 
"  sums  before  advanced  I  shall  not  here  mention :  at  some 
''  future  time  I  mean  to  shew  you  a  statement  of  them.  From 
**  them  and  what  is  above  written  you  certainly  must  excuse 
**  me,  when  I  tell  you,  I  go  no  farther." 

The  testator  was  in  the  habit  of  drawing  out  annual  state- 
ments of  his  property.  In  1795  he  acquired  a  considerable 
fortune,  about  14^000/.,  by  the  death  of  his  wife's  uncle  the 
Reyerend  Henry  Higfordf  who  died  in  March  1795. 

The  Defendant  Mary  Smyth  by  her  answer  stated,  that  she 
has  often  heard  the  testator  say,  he  should  discharge 
Mr.  Boucher's  bond  for  1000/.,  as  soon  as  he  should  receive 
a  mortgage,  part  of  Mr.  Higford's  property;  which  he  did 
not  live  to  receive.  The  answer  of  Watson  stated,  that  he 
had  often  heard  the  testator  say,  he  must  pay  Mr.  Bouc/ter'% 
bond ;  but  does  not  recollect  or  believe,  that  he  declared,  he 
should  pay  it,  in  order  to  discharge  the  Plaintiff,  as  soon  as 
he  should  receive  the  amount  of  Mr.  Higford's  mortgage. 

The  depositions  of  Robert  Smyth,  Esq.  of  Grays  Inn^ 
stated  conversations  with  the  testator ;  who  told  him,  that,  it 

being 
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teing  thought  he  had  not  done  enough  for  thePladhtiff/he 
wished  to  prove  him  ( the  deponent )  that  he  had  been  very 
liberal.  He  produced  a  paper,  in  which  it  was  stated  among  * 
other  things,  that  the  Plaintiff  hieui  received  the  sum  of  1000/. 
from  Mr.  Boucher;  for  which  hfe  had  given  hb  bond;  and 
that  the  Plaintiff  had  received  from  him  ( the  testator )  the 
sum  of  1000/.  to  enable  him  to  discharge  his  debts ;  for  whidi 
sum  he  had  given  his  bond.  The  testator  also  stated  the 
900/.  advanced  upon  the  Plaintiff '6  bond  to  Watson ;  and  said, 
he  had  given  the  Plaintiff  the  two  last-mendoned  sums  of 
1000/.  and  900/.;  and  as  to  the  bonds  given  for  them  the 
Plaintiff  should  *  never  be  called  upon;  for  he  ( the  testator  ) 
meant  to  discharge  and  pay  off  such  bonds ;  that  he  had 
only  taken  his  bond  for  1000/.,  in  order  to  have  a  check  upion 
him;  adding  (to  the  best  of  the  deponent*^  recollection) 
''  You  see  Mr.  Smyth  I  have  not  been  ungenerous.  I 
'^  have  given  Sir  Frederick  Eden  all  these  sums ;  Itnd  I  con* 
''  sider  myself  as  bound  to  pay  Mr.  Bouchers  bond.  It  is  mine» 
**  I  shall  settle  it."  The  testator  had  other  conversations  with 
the  deponent  to  the  same  effect. 

James  Graham,  Esq.  stated  various  conversations  with  the 
testator  in  1794  and  in  April  1795,  concerning  the  Plaintiff's 
fityle  of  life;  which  the  testator  considered  too  expensive.  He 
produced  a  statement  of  the  Plaintiff's  income,  amounting  to 
900/.  a  year.  The  deponent  desiring  him  tO  increase  it,  he 
refused ;  saying,  he  had  upon  the  marriage  of  his  daughter 
given  or  settled  15,000/.,  which  was  neady  one-half  of  his 
fortune ;  and  he  had  given  the  Plaintiff  and  his  wife  very  lavgf 
sums  of  money  since ;  and  could  not  in  justice  to  himself  aad 
his  wife  do  any  more  during  his  wife's  life*  The  deponent  sdU 
]^e88ing  him  to  incre^e  the  income  of  his  son  in  law,  1}^ 
declared,  that  as  soon  as  he  could  get  in  Mr.  Higford^s  pro- 
perty, pa«  of  which  was  upon  mortgage,  he  meant  to  invest 
the  clear  residue  and  a  farther  sum  of  2  or  3000/.  in  the  pur- 
chase of  a  real  estate,  and  to  settle  the  same  upon  the  Plaintiff 
iKod  his  wife  and  their  eldest  son ;  declaring  them,  and  ailev- 
wtrds,  that  he  considered  himself  Qierely  as  a  trustee  for  them 
for  what  he  should  receive  from  Higfords  effects ;  and  he 
desired  the  deponent  to  inquire  for  an  estate  of  the  value 
o(  14  or  15 fiQQl,  The  teatator  4i^3  before  be  got  in  that 
TOOney. 


1800. 
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1800.  Another  times,  and  iaNat>ember  1795,  the  deponent  pre&t* 

ing  him  for  an  increase 'of- 300/.  a  year  for  his  8on-in*law  and 
daughter,  he'  declared,  he  had  given  them  much  more  than 
Smyth.  that  sum  annually  since  their  marriage;  and  he  produced  a 
statement  of  their  income,  Vfith  the  sums  received  hy  them  at 
different  times  and  paid  for  them  by  him,  amounting  according 
to  the  paper  produced  to  oS25l.  He  declared,  he  had  also 
engaged  to  p^y  1000/.  for  the  Flaintiff*,  over  and  above  the 
said  sums.  He  afterwards  declared,  he  had  discharged  of 
released  the  PlaintiiF  from  the  bond  for  1000/.  to  him;  and 
*[  ♦SiS  ]      indeed  he  had  only  taken  it  originally  to  *be  some  check  upon 

the  Plaintiff*;  and  he  never  meant  to  call  for  payment;  and  as 
to  the  900/i  he  bad  paid  x>art  and  should  pay  the  wholes 
and  discharge  the  Plaintiff*  from  it ;  and  he  always  consi^ 
dcred  himself  bound  to  pay  it;  and  as  to  the  1000/.  due 
to  JDoUchef'  he  declared,  be  must  and  should  pay  that  debt; 
and  discharge  the  Plaintiff^;  and  therefore  he  considered 
these  sums  as  actually  given  to  the  PlaintiiF. 

This  witness  stated  other  conversations  to  the  same  effect ; 
and  farther,  than  in  1797  the  testator  declared,  he  had 
paid  the  whole  900/.  and  had  released  the  Plaintiff*  from  the 
debt  of  1000/.,  and  should  as  soon  as  he  should  receive 
Higford^s  mortgage,  pay  Boucker'Q  bond,  and  release  and 
discharge  the  PlaintiiF  from  the  same.  The  testator  again 
shewed  him  the  same  paper,  containing  the  sums  received 
by,  and  paid  for,  the  Plaintiff*;  to  which  another  sum  of 
500/.  advanced  by  the  testator,  since  the  witness  had  seen 
that  paper,  had  been  added  :  the  testator  saying,  he  would 
see,  that  he  ( the  testator )  had  given  the  Plaintiff*  500/.  in 
December,  1795;  also,  that  he  had  paid  the  interest  upon 
BoucJier^f^  bond  ever  since  1795;  and  had  given  the  Plaintiff* 
and  his  wife  various  other  sums  of  money  and  presents  since; 
and  had  discharged  him  from  all  the  above  boiM  debts  of 
1000/.  and  900^  ;  and  had  taken  upon  himself  JSot^cAer's ;  for 
he  had  in  the  general  statement  of  his  accounts '  of  pro»- 
perty,  which  he  made  out  annually,  charged  himself  witli 
^  that  debt,  as  due  from  him,  and  which  he  should  pay  very 

soon ;   and  therefore  he  considered  the  Plaintiff*  sufficiently 
discharged  therefrom. 

Mr.  Boucher  in  his  depositions  stated  the  transaction  as 
to   his  bond.     He   also   proved    to  the  same  eff*ect  as  the 

other 
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ether  witnesses  the  testator's  intention  not  to  enforce  payment 
of  the  bond  to  himself,  and  his  intention  to  purchase  and 
settle  a  real  estate  with  Hig/oicTB  property ;  and  farther 
stated,  that  the  testator  requested  •  the  deponent  to  forbear 
a  little  pressing  on  him  in  case  of  his  making  such  purchase ; 
that  he  paid  two  years  interest  upon  the  deponent's  bond^ 
and  said,  he  proposed  to  pay  it  off,  as  soon  as  he  shpulcl 
get  in  Hig ford's  money ;  And  that  he  knew  the  deponent 
looked  to  him  alone* 
.  The  paper  referred  to  in  the  depositions  of  Robert  Smyth 
and  Graham,  as  having  been  produced  to  them  by  the  tes- 
tator, contained  *  an  abstract  of  the  Plaintiff's  receipts  and 
expenditures,  and  among  them  the  foUowiiig  articles: 

"  Of  Reverend  Mr.  Boucher  1000/. 

"  Cash  advanced  by  J:  P. /J.  (  82  ) 

•*  For  house  in  Great  Queen  Street  ( 83 )  -  £,A&5 

'*  To  furnish  house  in  LincoMs  Inn  Fields  -  1000 

"  To  discharge  debts  owing  before  marriage  -  1000 

'*  To  repfuring  his  house         -        -        -  -  900 


^*  To  cash  advanced  December,  1795 


3325 
500 

£3825* 


In  the  annual  statements  }vy  the  testator  of  his  property 
made  previously  to  Mr.  Hig/ord's  death,  the  testator  appeared 
(o  have  stated  the  Plaintiff  as  indebted  to  him  foK»the  1000/. 
bond  of  December,  1791;  but  in  the  annual  statements  for 
1795  and  17dG  the  Plaintiff  was  not  charged  with  such  bond* 
£q  the  statement  dated  the  31st  (C^  Di^cember,  17^5,  entitled 
**  Debtor  g^eral  stock — Per  contra  Creditor,"  on  the  credit 

side  was  ^hc  following  entry  "  By  Sir  F.  E 's  bond." 

No  sum  was  set  opposite  that  article,  as  in  the  preceding 
statements. 

In  auQther  paper,  carrying  on  the  account,  the  credit  side 
contained  a  similar  entry  as  to  the  Plaintiff's  bond,  without 
any  siun  marked  against  it.    In  the  next  page  on  the  credit 

side 

(82)  The  testator*9  name  was  (83)  The  honse,  that  had  been 
Jamei  Paul  Smyth.  Tolinqaished. 


18Q0. 

Eden 

v. 
Smyth* 


[  ♦sie] 
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side   this  entry  was  crossed  through  with  a  pen^   except  the 
sum :  there  was,  also,  the  following  entry. 

A^.  .B.  To  deduct  bond  due  to  ^1000 

Mr.  Boucher  new  stated  opposite  side'* 

Another  paper^  dated  the  31st  December,  1795,  was  en- 
tided  "  Extract  from  valuation  of  General  Stock.**  The 
debtor  side  contained  this  entry:  '*  1*795  Dec.  31.  Debts 
"  due  to  sundry  persons,  &c. :  to  enter  bond  due  to  Mr.  JBou* 
"  cfier  1000/." 

On  the  credit  side  the  following  entry  was  drawn  through 
with  a  pen,  except  the  smn :  **  To  deduct  bond  due  to 
Mr.  Boucher  1000/.  new  stated  opposite  side." 

In  a  similar  account  of  property,  dated  the  31st  of  Decern* 
ber,  1796,  on  the  debtor  side  under  the  head  *^  Debts 
*'  due  to  sundry  persons"  ♦  was  the  following  entry :  "  To 
"  Rev^  Mr.  Boucher  per  SirF.  E.  and  my  joint  bond  1000/." 

There  was  no  entry  as  to  Sir  Frederick  Eden  or  as  to 
Boucher's  bond  on  the  credit  side. 

The  testator*s  cash  book  contained  the  following  entries:  . 

On  the  creditor's  side,  *'  1791  Dec.  31st  by  cash 
lent  Sir  Frederick  Morton  Eden  upon  bond  -         1000/." 

The  debtor  side  contained  entries  under  the  dates,  January, 
1793,  1794  and  1795,  of  receipts  of  interest  on  Sir  Frederick 
Eden's  bond  to  the  testator,  corresponding  with  the  receipts 
indorsed  upon  the  bond. 
Upon  the  credit   side,    "  1794  Sept.  17.    By  cash 

''lent  SfiT F.  M.Eden,  same  included  in  his  bond 

"  to  G.  Watson 200/.- 

1795  Aug.  18.  By  cash  G.  Watson  for  value  in  pajrt 

«  lent  by  bim  ta  Su-  F.  Eden,  per  bond  for  900/.  -  500/.* 
^  Dec.  15.    By  cash  to  Messrs.  Child  and  Co.      SOO/.  x 

"Do.  to  Do.      •        .        -        -     270/:%500/.- 
"  Do.  Dowager  Lady  Eden         -      30/.  ^ 

"  The  above  for  account  of  Sir  F''^  Eden."" 
**  Dec.  SO.    By  cash  paid  George  Watson  balance  of 

'^  the  bond  due  to  him  from  Sir  F.  Eden  of  900/.  800/.* 
''  1795.     Cash  advanced  Sir  F.  Eden  this  year,  exdu- 

"  sive  of  the  above 1200/.'* 

'f  1796  Feb.  17.  By  cash  Sir  F.  Eden  to  pay  one  year's 

''  interest  upon  our  joint  bond  to  Mr,  Boucher        -      50/." 
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2748/. 
"  To  the  J?rttce  family  (84)  1000/. 
*f  To  Rev^  John  Boucher  r    1000/. 


4748/." 


On  the  back  of  thia  paper  also  under  the  head  *'  Legacy'* 
was,-  after  several  sums,  "  1000/.  F.  E.** 

These  two  papers  were  not  produced.  Havmg  been 
annexed  to  an  affidavit  for  the  purpose  of  proving  them  in  the 
Ecclesiastical  Court,  they  could  not  be  got  back  again  (85). 

Probate  was  granted  of  the  will  of  1797  only.;  all  the  other 
instruments  being  rejected. 

The  Lard  Chancellor  expressed  doubts,  whether  any 
papers  could  be  read,  that  were  not  included  in  the  probate ; 
and  also  observed^  that  it  would  be  very  difl&mlt  to  introduce 

conversations. 

(84)  This  sum  be  was  bomid  (85)  The  Aitomeg  General  re- 
to  pay  under  the  wiU  of  bis  mi^rked  the  inconvenieQce^at^ 
iiDolo.  •  tending  this  practice. 


£j>Bir 


1797  Feb.  3.     By  cash  paid  the  Rev'.  Mr.  Boucher  1806. 

for  one  year's  interest  upon  Sir  F^  Eden  and  my 
'*  joint  bond     -        -        -        -        -        -        -  fiOf 

An  imfinished  and  uoexecuted  will  of  the  testator's,  dated  .*S9tY.i^ 
4bB  3 1st  of  December,  1797,  was  found.  >  There  were  also 
found,-  wrapped  up  in  the  will  of  May  1797,  a  will,  dated  in 
1796,  which  *  gave  the  Plaintiff  a  legacy  of  1000/.,  and  two  [  ^  S48  ] 
other  papers,  entitled,  legacies  and  charges,  which  he  had  to 
pay  under  the  wills  of  his  uncles.  One  of  these  was,  as 
follows : 

**  Legacies 

'f  Mrs.  Smyth  -        •  500/. 

*'SirF.Eden   -        ^        1000/.  if  I  pay  jRoKcAar 

nothing  then    ^ 

The  words  *^  if  I  pay  Bouc/ier^  were  crossed  with  a  peii« 

• 

The  other  paper  contained  the  following  list ; 
"  Legacies 

"My wife,  &c.  ' 

''Sir  F.Eden        -        -        1000/. 
"  Mrs.  Innes         -        -  50/. 
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Gonveniations.  When  the  parol  evidence  was  offered,  the 
Counsel  for  the  Defendants  sidd,  they  should  not  formally 
object  to  it ;  observing,  that  it  was  inapplicable.  For  the 
Plaintiff  it  was  answered,  that  the  evidence  was  offered, 
sot  to  contradict^  or  even  to  explain  a  will,  but  to  repel 
ft  demand. 
The  evidence  wxis  read  de  bene  eae* 


The  Attorney  General,  Mr.  Richard$,  apd  Mr.  Fonr 
blanque,. {or  the  Plaintiff. 
The  letter  to  Lady  Eden  and  the  Various  conversations  in 
evidence  shew  clearly,  that  the  testator  did  not  consider 
himself  as  a  creditor  of  tlie  Plaintiff  in  any  manner ;  and 
that  what  advances  had  been  made  were  then  treated  by  way 
of  gift.  The  letter  to  Ijady  JSden  is  a  declaration  in  writing, 
amounting  to  an  assurance  to  her,  that  the  situation  of  her 
son  was  such  as  would  be  produced  by  those  advances,  con- 
sidered as  gifts  to  him  by  Mr.  Smyths  It  would  be  very 
injurious  therefore  now  to  consider  Sir  Frederick  Eden  as 
debtor  in  those  sums.  It  is  clear  also  from  the  letter,  that 
the  testator  considered,  that  the  bond  to  BoucJier  was  to  be 
paid  by  him.  As  to  the  bond  to  Watson  also,  Mr.  Smyth 
having  paid  it,  there  can  be  no  doubt*  parol  evidence  may  be 
admitted  to  shew,  that  he  paid  it  as  a  gift  to  Sir  Frederick 
Eden,  and  not  for  the  purpose  of  creating  a  debt  against 
him.  He  takes  no  assignment  of  that  bond ;  but  simply  pays 
it ;  and  has  it  delivered  up  to  him.  The  bond  was  gone, 
after  it  was  paid  off;  and  he  could  have  no  legal  demand 
ttscept  for  money  paid  to  the  use  of  Sir  Frederick  Eden. 
In  the  statement^  of  his  affairs  he  takes  particular  notice  q{ 
the  money  he-  had  advanced  to  Sir  Frederick  Eden ;  par- 
ticularly, in  the  paper,  which  he  .shewed  to  many  iiersons, 
and  to  which  it  b  to  be  presumed  be  refers  Iq  the  letter  to 
Lady  Eden*  One  sum  on  account  of  the  purpose,  to  pay  debts, 
yma  certainly  a  gift.  In  the  annual  statements  of  his  pro^icrty, 
till  1795,  he  states  Sir  Frederick  Eden  as  indebted  to  him  in 
tiie  sum  of  10002.  ai^d  also  the  sum  advanced  by  Boucher,  as 
it  was  actually  advanced  for  his  benefit.  At  the  end  of  1705 
and  in  179G  he  dpe^  9ot  oharg^  .Sir  Frederick  Eden  with  that 
money,  nor  state  it  as  {NUft  9$  lus  prop^rtjys  nor  does  he 
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ctescribe  him  as  indebted  in  the  900/.  paid  on  account  of  the         1800. 

bond  to  Watson.     The  alteration  in  his  accounts  in  these 

respects  is  to  be  attributed  to  the  considerable  accession  of 

fortune  from  his  uncle.    It  appears,  that  soon  after  the  money       SMYXHf 

was  advanced  by  Boucher,  the  testator  hitended  the  legacy 

of  1000/.  to  Sir  Frederick  Eden  should  not  be  paid,  if  that 

bond  should  be  paid  by  him  (the  testator):  but  afterwards 

he  struck  out  that ;  indicating,  that  though  that  bond  should 

be  paid  by  him,  still  the  legacy  should  be  paid :  and  in  anr 

other  paper,  also  found  with  tlie  will,  the  legacy  stands  with- 

out  any  condition.    He  also  enters  jBottcA^*8  *bond  as  hb      [  ^350  ] 

debt.    This  is  decisive  as  to  that :  the  intention  being  cleajfly 

changed ;   he  enters  no  sum  against  Sir  Frederick  Edcn*s 

bond  to  him;  and  casts  up  the  sums  without  including  that;  . 

and  in  1708  and  afterwards  he  takes  no  notice  of  Uiat  bond. 

All  these  entries  are  in  perfect   conformity  with  the  lelter 

to  Lady  Eden  and  the  parol  evidence  of  confidential  oommu* 

nications  with  these    persons,  to  whom  he  produced  those 

statements,  to  shew  the  advances  he  had  made ;  and  talking 

of  his  bounty  to  his  son  and  daughter.     The  Plaintiff  there- 

fore  contends,  that  none  of  these  demands  mene  intended 

to  be  made  against  him ;  the  sums  advanced  and  paid  being 

intended  as  gifts;  and  farther,  that  Boucher  m  bond  ought  tD 

be  paid  out  of  the  testator's  assets ;  and  that  the  Plaintiff  is 

entitled  to  his  legacy. 

In  Bym  v.  Godfrey  (86)  your  Lordship  seems  to  have  had 
a  different  impression  of  the  case  of  Asiou  v.  Pye  (87 ),  from 

what 

(86)  Ante,  Vol.  IV,  6.  band  given  by  Defendant  to  his    Debt  dis- 

(87)  The  fuUowing  acconnt  of  undo,  payablo  in  twelve  Itionths  charged  by  an 
that  case    is    taken    from    the  after  date.    The  canse  was  tried  entry  in   the 
minates  in  the  oOlce  of  the  Se-  at    the    Sittings    after  Triniig  testator's  hand, 
condary  of  flie  Court  of  Com-  Term,     Verdict    for  Plamtiff,  ^^^  ^^  ^^]^^^ 
men  Pleas :  sobject  to  the  opmion  of  the  P*^*  ^^    "°^ 

A$toH  and:  others,  Executors,    Couirt    The  case  was^  Thohuu  ^st  nor  should 

V.  Pye,    Common    Pleas,     Pye,  the  uncle,  made  his  wfll    *.    x  !^l  "Tl^ 

Easter^  1>8  Geo.  Ill,  Satur-    17th  August,  1785;   and  after    yj^^jipjj  ^^. 

day,  3d  May.  his  death  the  executors  fooud  ^^^   irreatly 

Judgment  for  Defendant  Ac-    the  following  entry :  distressed,  and 

lion,  for  SOOi.  apon  a  note  of       **  Henry  James  Pye  piiju  no  upon -evideace 

*'  interest  of  his  circum- 
•    stances. 
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JBOO.        If  hat  it  turns  out  to  be  upon  the  Secondary's  note ;  accord- 

^T"^  ing  to  whidi  the  entry  was  held  a  discharge.      Weket  v. 

^  JZaiy(88)is  an  authority  for  this  purpose.    In  HinchcUffe 

^'£myth.      y.  HinchcUffe  (89)  evidence  was  admitted  to  shew,  what  the 

testator  considered  his  property,  and  that  he  had  a  right 

ito  dispose  of;  and  the  evidence  was  his  books  of  accounts, 

entries  and  statements  Of  his  affairs,  precisely  such  as  these. 

[  351  ]        •  The  objection  is  not,  that  the  legacy  has  been  adeemed  by 

-subsequent  advances:  the  advances  having  taken  place  by 

-way  of  loan  long  before.    This  is  not  a  case,  in  which  Cre- 

:  diton  are  concerned,  *but  merely  between  the  testator  and 

his  son-in-law ;  and  this  Court  will  look  to  the  relation  of  the 
'parties ;  though  I  believe,  a  Court  of  Law  will  not  look  at 
.  the  consideration  of  blood,  except  in  the  case  of  a  covenant 
to  stand  seiised.  The  legacy  is  singular,  if  he  had  any  idea, 
his  son  owed  him  any  thing.  Upon  the  ttice  of  the  will  a 
presumption  arises  against  the  demand.  These  advances  are 
.to  be  considered  as  made  for  the  daughter  and  the  family, 
as  well  as  for  the  Plaintiff,  not  as  advances  independent  of 
audi  common  purpose.  The  will  cannot  be  construed  with 
any  regard  to  the  real  intention,  unless  the  Plaintiff  is  dis^ 
charged*  It  would  be  too  much  with  this  evidence  of  in- 
tention to  release,  and  conviction,  that  he  was  released,  to 
^determine,  that  no  Tule  can  reach  this.  * 

* 
Mr.  Mansfield  and  Mr.  Alexander,  for  the  Defendants, 

the  Executors  in  trust  for  the  ipfant  Children  of  the 

Plaintiff. 

Upon  what  ground  can  the  Court  decide  for  the  Plaintiff? 

The  circumstance,  that  there  are  no   creditors,  can  make 

no 
,  *'  interest  nor  shall  lever  take    considered  the  same  as  a  dis- 

**  the  principal  unless    greatly    charge ;    and    that    the    paper 
**  distressed.^'  woald  operate  as  a  bar  against 

Which  entry  bears  date  sub-    the  execators. 
sequent  to  the  will. 


Upon  the  case  comuig  on  to  See  the   case  stated   by  the 

be  argned  the  Court  advised  a  Lord  Chancellor  from  his   own 

reference  to  the  Ecclesiastical  note,  post,  354. 

Courts  who    refused    to  prove  (88)  3  Bro.  P.  C  16, 

the    same    as    a   testamentary  (80)  Ante,  Vol.  Ill,  516.  See 

paper.    Whereupon  the   Court  the  note,  530. 
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no  dUFerence  as  to  the  admissibility  or  effect  of  .the  evidence^  IBM. 
Neither  can  the  relation  of  the  parties  be  rested  on.  .  This 
Court  does  not  pay  more  regard  to  tlie  consideration  of  blood 
than  Courts  of  Law«  Settlements  in  consideration  of  blood-  Smttb. 
are  void  against  creditors  in  this  Court  just  as  at  law.  Idi-  * 
vfhfit  way  then  is  this  claim  sustained?  It  is  not  a  testa**, 
menlary  disposition.  Then  it  must  be  in  some  way  or  other 
a  gift  in  his  life  or  a  release. '  Indeed  it  can  be  considered  in 
no  other  way  than  a3  a  release.  No  doubt,  the  parol  evidence 
is  true :  but  see  the  effect  of  parol  evidence  in  such  a  cas^;. 
for  one  part  of  the  evidence. is,  that  the  testator  took  a  bond,., 
not  intending  it  should  ever  be. paid,  and  having  regularly 
received  the  interest  upon  it  till  1795.  He  had  not  released 
Sir  Frederick  Eden  from  the  bond  alluded  to  in  the  letter; 
though  he  says,  he  had.  Could  that  letter  have  been  set  up 
as  a  defence  to  an  action  upon  that  bond  ?  It  is  probable, 
he  intended  it.  All  the  other  papers  were  in  his  .own  poer 
session ;  and  he  might  have  destroyed  them  at  any  time. 
They  are  not  testamentary ;  and  are  in  fact  only  the  same 
sort  of  evidence  as  parol  evidence,  the  conversations,  in  which 
he  only  meant  to  represent  himself  i^  acting  with  generosity. 
It  amounts  only  to  this ;  that  he  had  an  intention  of  not  en- 
forcing *  that  instrument.  .What  consequence  follows  from  [  ^852  ] 
that  ?    The  word  "  advanced  "  is  equivocal. 

The  cases  cited  do  not  bind  this«  I  do  not  understand  the 
ground  of  Aston  v.  Fife,  Unless  that  entry  operated  as  a  release 
or  accord  and  satisfaction,  I  do  not  conceive  how  it  could  poa? 
sibly  be  taken  notice  of  at  law.  As  to  fVekett  v.  Raby,  that,, 
as  your  Lordship  said  in  Bifm  v.  Godfrey ^  went  entirely 
upon  the  trust  assumed  by  the  residuary  legatee,  and  her  ex- 
press promise  and  undertaking:  upon  the  same  prinpiple  with 
the  case  ( 90 )  where  upon  the  undertaking  of  the  heir  at  law 
the  testator  omitted  to  devise.  It  would  have  been  fraud  in 
the  residuary  legatee  not  to  have  complied  with  the  direction 
according  to  her  promise.  The  difficulty  of  finding  any 
principle,  upon  which  these  papers  and  evidence  can  operate, 
is  not  to  be  got  pver.     The  Spiritual  Court  will  not  receive 

them 

(90)  Ante,  BarnnD  v.  Green-    collected,  HI,  38. 30,  in  the  note 
€ugh,  Vol.  Ill,  162,  aud  other    to  Pym  v.  Blackburn. 
eases  upon  the  same  principle 
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them  08  a  t?i]I.  Unless  any  thing  can  be  shewn  amounting  to 
a  release  or  discharge  in  his  life,  the  inconvenience  of  ad- 
mitting papers,  which  cannot  be  received  as  testamentary^ 
and  parol  evidence,  making  a  will  for  the  testator,  is  too 
strong. 


[♦363] 


The  Attorney  General^  in  Reply. 
The  will  was  executed  previously  to  the  conversation  with 
die  yntnes^  Smith.  The  presumptibn  arises  from  thei  will 
•ftself :  and  is  confirmed  and  supported  by  the  several  trans- 
actions. From  the  direction  in  the  will,  that  the  legacy  is  to  be 
paid  within  twelve  months,  or  as  soon  after  as  hi&  executors 
conveniently  could,  a  fair  inference  arises,  that  at  that  time 
he  considered  the  Plaintiff  as  not  indebted  to  him.  The 
letter  is  in  perfect  conformity  to  the  will.  They  were  both  a 
mockery,  if  the  intention  was,  that  these  demands  should  be 
tsnforced.  The  foundation  of  the  Plaintiff  s  claims  is  laid  in 
tibe  will.  It  is  objected,  that  the  testator  has  declared  what 
Is  not  the  fact.  The  answer  is,  it  was  the  fiict  in  his  mind. 
He  conceived,  he  had  done  sufiScient  to  release  the  Plaintiff. 
The  direction  as  to  the  ■  payment  of  the  legacy  was  perfectly 
absurd,  if  he  had  not  released  him.  As  to  the  900/.,  that  is 
not  a  debt  arising  upon  any  security  to  the  testator.  It  could 
only  be  the  ground  of  demand  against  Sir  Frederick  Eden 
by  shewing,  that  200/.  of  that  sum,  though  nominally  ad- 
vanced by  Watson,  was  ♦  really  advanced  by  the  testator ;  arid 
that  he  had  paid  the  sum  of  700/.  to  Watson.  No 'declaration 
of  trust  was  executed :  but  the  bond  was  simply  paid ;  and 
1)eing  in  the  testator's  hands,  between  persons  in  this  relation 
a  presumption  of  gift  arises,  unless  the  contraity  is  shewn. 
They  stand  not  quite  in  the  relation  of  father  and  son,  but 
Tery  near  it.  What  was  done  for  the  Plaintiff  by  the  testator 
"was  done  for  his  daughter.  His  language  upon  all  occasions 
18,  that  he  has  advanced  to  '^  them.**  Therefore  he  considers 
the  interest  of  his  daughter  as  concerned  in  these  trans* 
actioais.  As  to  Boucher's  bond  he  makes  -no  demand  upon 
th^  Plaintiff  for  the  interest :  and  he  declares,  he  considers 
the  principal  as  his  debt.  That  letter  might  have  deceived 
Lady  Eden  with  regard  to  the  disposition  of  her  own  pro- 
perty. 
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Letters  of  this  kind  are  properly  admissible,  in  Hineh^ 
cliffe  V*  HinchcUffe  the  entries  made  by  the  testator  with 
respect  to  property,  which  really  was  a  debt  from  him  to  his 
chitdreti,  but  which  he  treated  as  his  own,  h&d  the  effect 
of  putting  them  to  their  election.  Why?  Because  in  the 
disposition  of  his  bounty  in  the  different  parts  of  his  family 
he  had  in  view  this  circumstance ;  and  made  his  arrangement 
in  conformity  with  that  vie^.  So  this  will  was  made  under 
the  impression  of  the  testator,  that  he  had  released  Sir  jRr^- 
derick  Eden  from  his  bond,  and  had  given  him  these  sums 
of  money ;  and  then  he  gives  thfs  legacy.  Are  his  executors 
then  to  say,  that  though  this  was  the  view  of  the  testatot 
and  the  impression  upoii  his  mind,  when  disposing  of  hid 
property,  yet  these  demands  shall  be  made^  and  so  as  totally 
to  defetit  the  intended  bounty?  They  can  nor  more  sa^' that 
in  this  case  than  they  could  in  Hinchctiffe  v.  HinchcUffe. 
The  will  and*  the  expressions  in  it,  utterly  inconsistent' wilh 
tlie  idea,  that  ^it  Frederick  Eden  was  a  debtor,  importaridy 
distinguish  this  case. 


^8 


lIMO. 


Ed^n 

V. 
SMYTft. 


Lord  Chancellor. 

That  position,  from  which  you  dratv  a  presumption,  frotti 
the  manner  of  giving  the  legacy,  will  apply  to  all  cases^ 
where  k  legacy  is  given  to  a  person  indited  to  the  testator^ 
A  legacy  certainly  imports  a  bounty  to  the  extent  of  that 
kgacy. 

I  wish  to  •consider  of  this  case.  Everjr  one  must  feel  tliie 
t»me  ittelinaftion,  that  overbeairs  my  mind  a  Tittle.  I  ireaSly 
lietieve  upon  the  whole  result  of  the  evidence,  that  if  tuay 
one  had  suggested  it  *  to  Mr.  Smyfhy  if  a  person  had  be^VI 
Employed  to  draw  his  will,  (he  drew  It  himself),  he  wdtild 
have  released  Sir  Frederick  Eden  frdm  the  debt:  bat  ho^ 
to  reach  it  upon  any  principle,  that  is  safe,  I  feel  very  em- 
barrassing. 

I  will  state  to  you  what  that  case  of  Aston  v.  Pye  (91 ) 
was.  What  I  stated  in  Bym  v.  Godfrey y  and  I  stated*  it 
correctly,  was,  that  the  Court  of  Common  Pleas  had  deter- 
Inined,  they  could  not  make  it  a  release;  and  I  wiD  state  to 

jrou, 
'    t&l)  The  lord  Chancelkfr  lUted  this  case  flrom  his  own  note- 
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[•.855] 


yoUi  upon  what  ground,  (my  opinion,  I  confess,  not  quite 
concurring,  but  by  no  means  opposing  the  decision  of  the 
other  Judges  of  the  Court  of  Common  Pleas,)  it  did  ium« 
The  entry,  that  was  found  in  the  testator's  book,  was  this : 

**  Pye  pays  no  interest  nor  shall  I  ever  take  the  principal 
''  except  gready  distressed*" 

Lord  Kenyan^  then  Master  of  the  Rolls,  referred  them  to 
a  trial  at  law.  An  action  was  brought  upon  the  note.  It 
was  contended  to  be  a  discharge  of  the  debt.  There  was  a 
large  surplus.  It  was  said,  Lord  Kenyon  had  observed, 
there  was  no  proof,  that  there  was  a  large  surplus.  That 
proof  was  given.  Upon  a  case  reserved  the  Court  was  of 
opinion,  this  could  not  be  taken  as  a  discharge  in  the  life 
of  Sir  Thomas  Pye,  but  was  testamentary.  It  was  adjourned 
to  give  time  to  have  that  entry  proved.  In  Easier  Term  it 
came  on.  The  Court  was  informed,  that  probate  was  refused 
by  the  Ecclesiastical  Court ;  and  the  Court  safd,  that,  as  it 
belonged  to  the  Ecclesiastical  Court  to  say,  what  was  or  was 
not  testamentary,  and  they  held,  it  was  not  testamentary,  it 
must  be  considered  as  a  discharge  conditional  of  the  debt : 
he  never  having  demanded  interest,  and  having  died  in 
affluent  circumstances,  the  executors  were  not  entitled  to 
recover. 

That  was  the  ground.  I  will  state  to  you,  that  I  felt  a 
diflSculty :  but  one  is  satisfied  upon  the  whole  case,  that  upon 
taking  into  consideration  what  the  Ecclesiastical  Court  might 
have  taken  into  consideration  the  decision  was  perfectly  just. 
The  Plaintiff  has  the  case  with  him  undoubtedly.  The  weak 
part  of  the  case  always  appeared  to  me  to  be  the  stress,  that 
was  laid  upon  there  being  a  large  surplus.  I  think,  the 
Ecclesiastical  Court  were  wrong  in  not  proving  that  entry 
in  the  book ;  for  it  was  an  entry,  which  could  *  speak  only  at 
the  time  of  his  death*  They  have  proved  things  in^tely 
more  insignificant. 


Marck^JM. 


Lord  Chancellor. 
The  result  of  my  opinion  upon  this  case,  afler  a  good  deal 
of  consideration,  is  this.     The  bill  is  brought  for  the  legacy 
of  1000/.    The  bill  states,  and  the  answers  represent,  that 

there 
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ikete  vteate  three  debts,  that  had  existed  in  the  life  6t  the  * 
testator,  upon  which,  if  they  are  to  be  taken  into  the  account, 
not  only  there  can  be  no  demand  of  the  legacy,  but  t^ 
Phuntiff  will  be  indebted  to  the  testator's  estate  to  the  extent 
of  1900/.,  setting  off.  the  legacy  against  one  of  the  debts.    It 
IS  certainly  one  of  those  cases,  which  embarrasses  the  Court, 
in  which  the  object  is  to  pronounce  upon  an  instrument,  that 
apparently  is  a  disposition  of  the  property,  and  ought  to  be  ft 
complete  and  entire  disposition  of  the  property;  yet  in  this 
and  other  cases  it  does  not  contain,   evidently,   when   the 
circumstances  are  stated,,  the  whole  intention  of  the  testator 
expressly  as  to  the    adininistration  of  his  property.     That 
difficulty,  too,  is  always  increased  from  the  consideration,  that 
one  jurisdiction,  which  cannot  receive  the  eviden§e,  that  majt 
arise  from  other  papers,  which  is  not  in  the  habit  of  receiving 
that  evidence,  is  to  pronounce  upon  the  uliimatum  of  the  will', 
a|)H  another  jurisdiction  is  to  execute  it,  and  in  executing  it 
is  to  conform  itself  as  much  as  possible  to  the  intention  of 
the  testator.    That,  I  think,  has  introduced  the  necessity  o£ 
admitting  that  evidence,  that  has  been  given  in  cases,  where 
the  administration   is   to  be  carried  on  in  this  Sourt,   and 
all    to  be  received    from    the    Ecclesiastical  Court,    is  the 
probate. 

In  this  case,  I  think,  the  evidence  has  been  very  properly 
received,  from  the  Bishop  of  Peterborough's  case ;  in  which 
his  books  and  papers  were  admitted.     The  same  rule  must 
hold  as  to  any  memorandum,  to  shew,  what  he  took  as  the 
estate  to  be  disposed  of:  It  i$  equally  applicable  to  shew,  what 
he  reckoned  debts  due  to  him,  and  what  not/  where  he  has 
happened  to  keep  any  account  of  his  own  property.     The 
demand  of  the  Plaintiff  primd  facie  is  perfectly  obvious.    Th^ 
will  was  drawn  by  the  testator  himself.     It  is  not  accurately 
drawn,  as  may  be  supposed.     It  is  negligently  done.    Real 
.estate  is  devised ;  and  there  are  no  witnesses.    But  there  is  a 
very  distinct  legacy  of  1000/.  to  the  Plaintiff.    No  doubt,  upoH 
.the  face  of  the  will  the  legacy  is  due.    The  *  doubt  is  raised  by 
.papers,  found  in  the  possession  of  the  testator,  that  are  primd 
facie  evidence  of  debts  due  from  Sir  Frederick  Eden  to  the 
testator.     It  is  fair  therefore  to  admit  aU  the  collateral  papers 
relative  to  the  circumstances  of  theie  papers,  .from  which  the 
VoL.V.  BB  doubt 
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1800.  dofibt  bad  ariaen,  to  shew,  the  legacy  is  due ;  and,  taking  th# 
SoBN  whole  of  the  papers  together,  I  am  satisfied,  it  was  no  inten-^ 
V.  tion  of  Mr^  Smyth,  that  these  debts  should  have  been  put  in 

SiiTTH.  demand  by  his  executors.  As  to  the  900/.,  upon  the  circum* 
stance  of  the  advance  of  that  sum,  to  supply  the  necessity^ 
that  had  arisen  firom  the  accideiit  of  pulling  down  the  neigh- 
bouring houses  and  the  damage  thereby  occasioned  to  Sir  Fre-^ 
derick  Eden\  the  principal  part  of  the  money  was  tkken 
froin  a  third  person ;  only  part  advanced  by  the  testator ;  he 
pajring  it  off  without  taking  any  assignment,  it  is  perfectly 
evident  (as  it  would  have  been  very  cruel  in  TAv.  Smyths 
having  advanced  it  for  his  son-in-law,  with  an  embarrassed 
intome,  having  been  frequently  supplied  with  money  by  him  ) 
that  he  had^^o  intention  to  make  any  deipand  for  the  900/. 

As  to  the  bond  for  1000/1,  which  is  a  direct  bond  from  Sir 
Frederick  Eden  to  Mr.  Smyth,  that  stands  at  his  death  as  no 
debt;  for  that  is  specifically  mentioned  as  a  debt,  from  which 
they  were  released,  in  the  letter  to  Lady  Eden.  When 
treating  with  her  about  the  circumitances  of  the  family,  he  the 
Cuher  of  die  wife,  she  the  mother  of  the  husband,  both 
treating  about  the  family,  he  distinctly  utates  it  as  a  sum  of 
ttoney  he  had  given*  That  letter,  I  am  of  opinion,  if  a  re- 
lease had  been  pleaded  at  law,  (it  is  not  necessary  to  pro- 
duce a  formal  release ),  that  letter  would  be  evidence  of  a 
release,  and  would  destroy  the  bond. 

The  odier  bond  was  one,  in  which  Sir  Frederick  Eden  and 
Mr.  Smyth  were  both  bound.  Mr.  Smyth  by  his  will  durects 
this  legacy  to  be  paid.  At  his  death  no  debt  at  law  was  due 
opon  that  bond  firom  Sir  Frederick  Eden  !•  Mr.  Smyth. 
Mr.  Boucher  was  the  creditor  upon  diat  No  debt  was  due 
to  Mr.  Smyth,  till  the  money  was  paid  by  him  or  hb  executors. 
Then,  and  then  only,  a  debt  at  law  airises  firom  Sir  Frederick 
Eden  to  Mr.  SmytKn  estate.  The  nature  of  the  debt  at  law 
is  audi,  diat  it  adndits  of  evidence  to  shew,  that  the  pajrment 
by  Mr.  Smyth,  if  he  had  paid  the  debt  of  Boucher,  was  in« 
'      •  tended  in  discharge  of  the  engagem^t,  aiid  for  the  relief  of 

the  person  engaged  with  him.  It  admits  of  that  evidence ; 
and,  I  think,  that  evidence  exists  in  the  present  case,  firom  the 
idbole  of  the  entries  in  the  books,  and  particularly,  a  drcum- 
ataace  that  18.  fitroDg  and  dedave,  that  at  a  particular  period 
....  •  •         •  his 
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his  fortune  being  increased  from  his  wife's  famQy  (and  he 
teeats  himself  as  a  trustee  for  his  daughter,  because  it  comes 
from  hb  ^wife's  family ),  he  clianges  the  entry  in  his  book^ 
Having  treated;  it  as  a  debt,  that  Sir  Frederick  Eden  w^  tp 
answer,  he  turns  it  over  to  the  other  side  of  the  accoiuilr; 
and  enters  it  as  a  debt  his  assets  are  to  answer. 
.  The  conclusion,  that  bears  strongly  upon  my  mind,  is,  that 
be  meant  4lie  legacy  of  Sir  Frederick  Eden  beneficially ;,  and» 
consistently  with  that,  he  meant,  that  the  residue  given  ova^ 
to  the  children  of  Sir  Frederick  Eden  should  not  include 
these  three  debts ;  that  these  debts  should  compose  no  part 
of  that  residue,  intended  to  be  a  provision  tot  the  younger 
children.  Therefore  decree  the  legacy  to  be  paid ;  and  thait 
these  several  bonds  for  KXXM.,  1000/L  and  900^  shall  not  }^ 
the  subject  of  demand  against  Sir  Frederick  Eden  (92). 

(92)  Reevet  V.  Brymer,  post.  Vol.  VI,  610. 
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JACKSON,  Ex  parte. 

TN  1792  leasehold  premises  were  mortgaged  for  lOOOA; 
which  mortgage  was  in  1794  assigned  to  .the  petitioner. 
In  1796  a  second  mortgage  of  the  same  premises  for  80D/« 
was  made  to  Joseph  Cockjield.  In  1798  a  commission  of 
bankruptcy  issued  against  the  mortgagor. 

The  petitioner  applying  to  the  CcH^missioners  under  the 
General  Order  (93)  for  a  sale  of  the  mortgaged  premises,  they 
were  sold  accordingly  for  144S/.  15^.  The  sum  due  to  the 
^petitioner  was  1075/.  The  second  mortgagee  not  having 
attempted  to  prove  his  debt,  and  insisting,  that  for  ^  that 
reason  his  right  could  not  be  affected  under  the  General 
Order,  dhose  to  rest  on  his  security;  and  refused  to  jcua  hi 
the  sale*  The  petition  therefore  prayed,  th^t.the  second 
mortgagee  may  be  ordered  to.  convey  the  m^rtgaglsd  pre* 
Quses  to  the  purchasers  upon  being  paid  the  rendue  of  the 
purchase  money,  deducting  the  principal  and  interest  due 
to  the  petitioner,  and  the  expences  of  the  sale  and  of  this 
application. 

(93)  General  Order,  8tb  March.  1794.  Stated  4  Bro.^  C.  C. 
#A  the  fend.    ' 
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bankruptcy  to 
compel  a  se- 
cond mortga- 
gee^ not  ohiim- 
iDg  under  the 
commission, 
hfki  resting 
upon  his  seen* 
rity,  to  join  in 
a  sale  obtained 
by  a  prior 
mortgagee  an- 
der  the  Gene* 
ral  Order,  8th 
March,     1794, 
not  prodociiig 
enough  for 

botb  mort- 
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Mr.  Coote  in  support  of  the  petitioh  obsertect,  that  the 
second  mortgagee  does  not  how  ofFer  to  foredose ;  and  that^ 
if  this  cannot  be  done  upon  a  petitiori,  there  must  bd  three 
bills.  The  petitioner  dlaims  a  lien  upon  the  bankrupts  prt)^ 
perty.     It  will  be  very  easy  to  defeat  the  order  in  this  way. 

Mr.  Johnson  for  the  second  mortgagee  said,  a  bill  was  filed 
by  the  purchasers  against  the  first  and  second  mortgagees 
to  compel  a  performance. 

The  Lord  Chancellor  appearing  inclined  to  make  the 
Order,  The  Attorney  General  {amicus  curue)  expressed  a 
doiibt,  whether  it  was  possible  to  affect  the  second  mortgagee : 
the  Lord  Chancellor  havihg  no  power  to  compel  a  party, 
having  an  interest  in  the  bankrupt's  estate,  to  mftke  a  con- 
veyance ;  and  the  equity  of  redemption  being  in  the  second 
mortgagee,  not  in  the  bankrupt 

Lord  Chancellor. 
I  will  think  of  it.  Let  the  fact  be  inquired  into,  whether 
the  second  mortgagee  was  appUed  to  by  the  commissioners. 
If  he  wfis  present  at  the  tiihe  th^- order  was  made,  anil 
suffered  the  sale  to  go  on,  it  would  b6  too  much  to  permit 
him  to  lie  by,  and  make  the  objection  afterwards. 


Lord  CHANCELtOR. 

I  do  fi6t  think,  my  order  will  extend  to  a  second  mortgagee. 
I  have  ho  authority,  sitting  in  bankruptcy,  except  where  the 
Equity  of  r^delnption  is  in  the  bankrupt.  Here  it  is  not  the 
bankrupt's  property,  till  the  second  mottgage  is  satisfied.  If 
the  second  mortgagee  claims  any  thing  as  a  creditor,  I  have 
a  hold  Upon  him,  no  doubt.  The  petitioner  went  before 
the  Coihmissioners,  thinking  the  estate  was  not  enough  for 
the  first  mortgage :  but  by  accident  it  has  turned  out  to  be 
of  more  value  than  the  first  mortgage ;  and  the  second  mort- 
gagee  thinks  it  of  more  advantage  to  exercise  the  right  he 
has  of  redemption.  I  cannot  make  them  a  title,  unless  they 
win.  pay  the  second  mortgage  as  well  as  the  first. 


The  Petition,  was  dismissed  (94). . 

(94)  Ex  parte  Topham,  1  Madd.  38.    See  2  ChrUt.  Bwak.  Imw, 
323,  4.  i 
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Rolls, 
KEELING  r.   BROWN.  ^»W- 

March  26th. 
'T^HIS,  cause  arbse  upon  the  following  will  oi Aaron  'Brown:    The  personal 

"  Imprimis   I  will  and  direct,  that  all   my  just    debts  estate  being 
"  and  funeral  expences  be  paid  and  discharged  as  soon  as  *°*Pv  suflBci- 
'*  conveniently  may  be  after  my  decease  by  my  executrix  and  ^°     ^^      ® 
"  executors  herein  after  named,    Item^  I  give,  devise,  and      *    *    al  to 
"  bequeath  unto  my  nephew  John  Brown  all  that  my  mes-^  ^i^^  discbarjre 
''  siiage,  tenement,  or  dwelling-house,  wherein  he  now  lives  at  of  the  legacies 
**  Handley  and  also  the  sum  of  400/.  to  hold  unto  him  and  in  fall,  and  the 
*Vhis  heirs,  executors,  administrators  and  assigns,  for  ever.*'    real  estate  be- 

The  testator  then  devised  another  house  to   his  nephew  *°fi>  devised, 
Charles  Brown  in  fee ;  and  gave  another  house  to  his  wife      ^  ^^^ 
for  herUfe,  and  after  her  decease  to  his  ne^e^  John  Brown   ,         ,. 
in  fee.    He  declared  his  will,  that  liis  wife  should  have  the  ^^  ^|j^  execu-r 
use  of  all  the  plate,  linen,  china,  household  goods,  and  fur-  tors  to  pay  the 
niture,  which  should  be  in  his  dwelling-house  at  his  death,  debts  and  fa- 
for  her  life ;  and  after  her  decease  he  gave  and  bequeathed  neral  expences, 
aU  his  said  plate,  &c.  to  his  nephew  John  Brown^  his  execur  **  *®®°  **  ^®°" 
torSi   &c. ;   excepting  some  articles,   which  he  gave'  to  his  ▼^o*®'*"/  "V 

wife,  to  be  at  her  own  disposal.     Then  aft;er  sbme  legacies      '      .     . 
,  .  ,  assets  in  favor 

he  gave  to  John  Femehough  and  Samuel  Haiiony  their  exd-     -  ,,    legatees 

cutors,  administrators,  and  assigns,  the  sum  of  2560/.,  upon 
trust  to  be  divided  lunong  several  persons  in  several  propor- 
tions, and  among  the  rest  100/.  part  thereof,  unto  his  nephew 
John  Brown,  his  executors,  &c. ;  and  as  to  all  the  rest,  red* 
'due,  and  remainder,  of  his  estate  and  effects  wh^itsoev^r,  whe* 
ther  real  or  personal,  he  gave,  devised,  and  bequeathed,  the 
same  and  every  part  thereof  to  his  nephew  John  Brown  of 
'CAe^er/ie/t/,  his  heirs,  executors,  administrators,  and  assigns, 
•for  ever.  Then,  after  the  usual  directions  for  the  indemnity 
of  his  trustees,  he  appointed  his  wife  and  the  said  John 
Femehough  and  Samuel  Hatton  executrix  and  executors, 
w     Tll^  bill,  filed  by  the  executors  otJohn  Brown  o{  HamUey^ 

* 

one  of  whom  was  his  heir  at  law,  and  also  heir  at  law  of  the 

testator  Aaron  Brown,  and  by  legatees   under  the  will  of 

Aaron  Brown,   against  John  Brown  of  Chesterfield,  the  exe- 

.cutors  of  Aaron  Brown,  and  others,  prayed  an  account  of  the 

.personal  estate,  debts,  funeral  expences,  and  legacies;  and 

.   '.  that 
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that  the  persona)  estate  may  be  applied  in  a  due  course  of  ad« 
ministration;  and  that  the  legacies  may  be  paid  thereout; 
and  if  the  personal  estate  shall  not  be  sufficient  to  answer  all 
the*  testator's  debtsi  funeral  expences,  and  legaciesi  then  that 
an  account  may  be  taken  of  the  residuary  real  estate  possessed 
by  the  Defendant  c/bAn  JSrofon ;  and  that  the  assets  may  be 
marshalled  ^  and  that  such  residuary  real  estates,  or  such 
pkrts  thereof  as  shall  be  necessary,  may  be  sold,  for  the  pur- 
pose of  replacing  so  much  of  the  personal  estate  as  may 
have  been  exhausted  in  the  payment  of  the  testator's  spe« 
Cialty  debts. 

The  personal  estate  was  amply  sufficient  to  pay  all  the 
debts,  but  not  to  answer  the  legacies  in  full. 


(  95  )  Mr.  Bic1iard$y  for  the  Plaintiffs, 
'  Contended,  that  the  testator  having  directed  in  his  will, 
that  his  debts  should  be  paid,  the  Court  would  hold  that 
to  be  a  charge  of  all  the  debts  upon  the  real  estate,  ao- 
pording  to  Williams  v.  Chitty  (96);  and  that,  though  the 
legacies  are  not  mentioned  in  that  direction,  nor  otherwise' 
charged  upon  the  real  estate,  yet  the  Court  would  throw  die 
specialty  debts  at  least  upon  the  real  estate  in  exoneration 
of  the  personal  estate ;  in  order  that  the  legatees  might 
receive  payment  of  their  legacies  out  of  the  personal  estate*: 
ptherwise  the  legacies  would  not  be  fully  paid ;  and  the  lega- 
tes would  be  disappointed. 

Mr.  Piggott   for    the  Defendant  John  Brown,    specific 
devisee  of  part  of  the  real  estate,    and  residuary  de- 
visee and  legatee  of  the  real  and  personal  estate* 
First,  as  to  the  debts :  it  is  impossible  to  make  this  a  charge 
of  the  debts  upon  the  real  estate.    The  direction  is,  that  the 
j^^bts  shall  be  paid  by  the  executrix  and  executors ;  no  devise 
whatsoever  of  the  real  estate  or  any  part  of  it.    This  is  not 
the  case  of  a  devise  of  real  estate,  after  a  direction,    that 
debts    should   be   first  paid,  as  in  WiUiams  v.  CMtty;  nor 
a  devise  of  real  estate  after  payment  of  debts,  as  in  SbaU- 


cross 


(95)  The  arguments  and  judg- 
inent  ex  re/o^ione. 


(96)  Ante,    Vol.    Ill,    649^ 
Kidmey  v.  CotufMoAer,  I,  439. 
II,  267,  and  the  note,  I,  447. 
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^OM  v.  Finden  ( 97  );  but  a  mere  direction  to  the  eziecntrix 
and  executors,  superfluous  I  admit,  but  still  a  mere  directioft 
lo  them,  to  pay  out  of  the  fund,  which  ^  was  to  come  to 
them;  and  which  it  is  agreed  is  suflicient  to  enable  liiosct, 
to  whom  the  direction  is  given,  to  comply  with  it.  It  is 
true,  if  the  personal  estate  of  the  testator  was  net  sufficjen't 
to  pay  all  his  debts,  the  Court  would  marshal  the  asietsl 
ibr  the  benefit  of  the  creditors  by  simple  contract,  and 
make  the  real  estate  bear  the  burthen  of  so  much  of  di^ 
specialty  debts  as  would  be  necessary  to  secure  a  fund  fer 
payment  of  the  simple-contract  creditors:  but  in  this  carte 
it  is  agr^d,  the  personal  estate  is  lunply  sufficient  for  aH 
tiie  debt»^ 

Secondly,  what  is  now  pressed  is,  that,  though  the  personal 
estate  is  sufficient  for  all  the  debts,  the  Court  shall  throw  aU 
of  them  upon  the  real  estate,  *if  the  real  estate  is  chargM 
by  the  will ;  or  shall  throw  the  specialty  debts  upon  the  real 
estate,  if  not  charged  by  the  will  with  all  the  debts,  in  order 
diat  the  personal  estate  may  be  left  for  satisfaction  of  tlu^ 
legacies.-  That  would  be,  not  malqng  the  real  estate  bear 
a  charge,  to  which  it  is  by  law  liable,  as  it  is  to  spedaitf 
debts,  but  imposing  arbitrarily  a  burthen  upon  it  neither 
imposed  by  law  nor  by  the  testator;  and  for  that  there  is 
no  authority. 


laoa* 

Browk^ 
[  •361  ] 


Master  of  the  Rolls. 
I  am  very  clear  upon  both  the  points*  Here*  is  tio  dmi^ge 
of  the  debts  upon  the  real  estate  (98);  but  a  mere  directioii 
to  the  executors  to  pay  the  debts,  without  giving  them  any 
other  fund  ihwa  the  personal  estate,  out^  of  whidl^  they  cam 
fidfil  that  duty.  There  is  no  devise,  no  trust  in  them,  of  liie 
seal  estate ;  which  is  all  otherwise  disposed  of.  I  cannot,  with 
all  the  disposition  I  always  feel  to  give  such  a  construction  *to 
wills  as  shall  make  testators  honest,  construe  this  into  a  charge 

upon 


(97)  Ante,  Vol.  Ill,  738.  See 
Powell  V.  Robins,  post.  Vol.  VII, 
209.  Sanderson  v.  WHartiM, 
8  Pri.  680. 

(98)  Ante,  Gray  v.  Minne- 
ikorpCf  Vol.  Ill,  103,  and  the 


three  following  cases ;  Tail  v. 
Lord  Northwick,  IV,  816;  the 
cases  collected  3  P.Wms.  325, 
in  Mr.  Cax*s  note  to  Haslewood 
V.  PopCi  and  the  note,  ante,  III^ 
106. 
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As  to  the  dif- 
fereoce  be- 
tween debts 
aod  legacies 
10  an  implied 
charge  on  real 
estate  by  will, 


Ufion  the  real  estiate.  It  would  be  a  violence  to  dll  language^ 
and  making  a  will  for  the  testator;  not  construing  or  executing 
thatf  which  he  has  made ;  but  it  is  least  of  all  necessary  in 
this  case ;  for  it  is  agreed,  that  the  testator's  personal  estate^ 
which  the  executors  were  to  posses?^  was  sufficient  to  enable 
them  to  pay  his  debts*  If  aiiy  of  the  debts  were  to  go  unpaid 
by  the  insufficiency  of  the  personal  estate,  I  would  certainly 
marshal  the  assets ;  making  the  real  estate  pay  as  much  of  the 
speciality  debts  as  would  be  neccjssary  to  obtain  a  ♦  i^und 
fiom  the  personal  estate  for  payment  of  the  simple-contract 
creditors :  but  here  it  is  agreed  on  all  hands,  that  it  is  not 
necessary  for  the  payment  of  the  debts  of  the  testator  to 
do  so.  Then,  there  being  no  charge  upon  the  real  estate 
for  payment  of  debts,  and  there  being  an  ample  fund  of 
personal  estate  for  the  payment  both  of  specialty  and  simple- 
contract  debts,  I  am  asked  to  throw  the  specialty  debts  at 
least  upon  the  real  estate,  that  enough  of  the  personal  estate 
may  be  left  for  payment  of  the  legacies ;  which  are  not 
cbarged  upon  the  real  estate ;  and  for  the  payment  of  which 
I  am  clearly  of.  opinion  in  this  case  there  is  no  fund  but 
the  surplus  of  the  personal  estate,  if  there  shall  be  any,  after 
payment  of  all  the  debts  of  the  testator.  I  cannot  marshal 
the  assets  for  payment  pf  the  legacies.  I  have  formerly  fully 
expressed  my  opinion  upon  this  point,  as  to  the  difference 
between  debts  and  legacies  ( 99  )•  I  understand,  the  Lord 
Chancellor  expressed  ^ome  doubt  about  it  (100)  in  the  case 
a£.' Williams  v.  Chittyi  but  Upon  reflection  I  still  remain*  of 
the  same  opinion. 

Decree  an  account  of  the  personal  estate,  and  of  the  debts, 
funeral  expences,  and  legacies ;  and  if  after  payment  of  all 
the  debts  there  shall  not  be  enough  of  the  personal  estate 
to  pay  all  the  legacies,  the  legatees  must  abate  in  proportion* 
Therd  is  no  other  fund  for  their  payment. 

(99)  Kightley  v.  Kightley,  ante,  Vol.  II,  328.   See  also  III,  730. 

(100)  Ante,  Vol.  III^  661. 
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Rolls. 
'  -  1800. 

SPENCER  u.  SPENCER.  MarchAMh, 

.f^ATHERJNE  SPENCER  being  und6r  the  will  of  h^    AppoinHnent, 

yncle  entitled  to  gne  fourth  of  the  residue  of  his, real  8?^^*"^   ^^^7 
and  personal  estate  to  her  separate  use,  and  to  .  be  at  hjsr  *"***  snares  to 
own  disposal,  by  her  will,  dated  the  15th  of  November^  .177^^    h*  otn 
taking  notice  of  her  power  under  the  will  of  her  uncle  to  make  ^\^^   ^  j||^. 
a  will,  after  giving  some  annuities,  gave  to'  her  ^on  Henry  sory. 
Robert  Rowe  Spencer  and  her  daughters  Jane  Spencer  and 
Catherine  Spencer f  and  her  sons  Thomas  Paxton  Spencer  and 
Hutton  Royfc  Spencer,  and  also  the  child,  with  whom  she  wap 
then  pregnant,  the  sum  of  700Z.  each,    payable  in  manner 
iherein  mentioned  ;    and  she  gave  to  her  husband   Robert 
Spencer  all  the  residue  ♦of  her  personal  ejstate:   -provided      t  *363r1 
nevertheless,  that  in  case  the  fortune  left  her  by  her  said 
.uncle  should  not  exceed  7000A,  after  all  expencQs  in  recover-^ 
.ing  the  same  should  be  deducted,  then  she  directed,  and  her 
will  was,  that  two-third  parts  thereof  should  be  divided ;  and 
she  gave  the  same  twp-third  parts  thereof  amongst  her  soqs 
.and    daughters,    and    the    child,  with  whom  she  was  then 
pregnant,  equally  to  be  divided  among  them,  share  and  share 
alike ;  and  sh^  gave  the  remaining  third  part  thereof  to  her 
Mid  husband  Robert  Spencer  for  the  term,  of    his  life,    and 
after  bis  decease  to  be  divided  among  his  children  in  such 
share  or  shares  as  he  should  think  proper;  and  in  case  her 
said  husband  should  educate  and  bring  up  hb  sons  and  daugh-; 
ters,  ai)d  the  child,  with  which  she  was  then  pregnant,  she 
directed,  that  he  should  have  the  interest  of  their  respective 
forUine^;  and  sl^e  appointed  her  )^U8ban4  executor, 

The  testatrix  died  upon  the  ^th  of  June,  1782;  leaving 
the  five  children  mentioned  in  the  will,  and  Robert  Spender, 
with  whom  she  was  pregnant  at  the  date  of  thf  will. 

3y  the  Master's  report,  dated  the  17th  of  ilfay,  1792,  mad^ 
in  a  cause  instituted  upon  the  will  of  the  uncle  of  the  testa- 
trix, it  appea]:^d,  that  7266/.  7s.  Id.  Bank  3  per  cent.  Annui- 
ties w^re  remaining  to  the  credit  of  the  cause,  Catherine 
Spencers  account ;  which  were  of  the  value  of  4341/,  12^.  ]0d. 
•at  her  d^th;  ai|d  which  with  one-fourth  of  the  ^um  of 
^^661.  ISs.  4cf.  .3  per  cent.  Annuities,  set  apart  to  answer  the 

annuities, 
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annuities^  constituted  her  whole  fortune  under  the  will  of  her 
uncle*  By  subsequent  orders  made  in  that  cause  the  share 
of  Henry  Robert  Rowe  Spencer  was  ordered  to  be  transferred 
to  him,  he  being  of  age;  and  the  shares  of  the  other  chik 
dreni  who  were  infants,  were  carried  to  tbtir  accounts ;  the 
interest  to  be  paid  to  their  father  during  thek  minorities 
respectively,  &c* 

Robert  Spencer,  the  father  by  his  will,  dated  Ae  24th~  of 
December,  1791,  after  confirming  the  will  of  his  wife,  by 
▼irtue  of  the  power  to  him  thereby  given,  gave,  bequeathed, 
and  appointed,  all  that  third  part  of  the  personal  estate  and 
fqrtiine  given  in  and  by  the  same  will,  subject  tm  his  power 
of  appointment,  to  and  among  his  children  by  his  said  hUt 
wife  from  and  after  his  decease  in  the  shares  following:  the 
iBuni  of*  5L  part  thereof  to  *  his  son  Henry  Robert  Rome 
Spencer ;  the  sum  of  9/.  other  part  thereof  to  his  daughter 
Jane  Monkhou8e\  the  sum  of  10/.  other  part  thereof  to  hi« 
daughter  Catherine  Spencer;  and  the  residue  of  the  said^per- 
sonal  estate  and  fortune  to  his  sons  T%amas  Paxton  Spencer, 
Hutton  Rowe  Spencer,  and  Robert  Spencer,  in  equal  diares, 
as  tehants  in  common  and  to  their  respective  executors,  ad* 
ministrators  and  assigns* 

The  testator  died  upon  the  lith  of  November,  1793* 

The  bill  was  filed  by  the  three  last-mentioned  children  claim- 
ing under  the  appointment ;  and  praying  a  transfer  of  the 
funds  remaining  in  Court.  When  the  cause  was  heard,  some 
of  the  shares  had  been' transferred ;  and  the  annuitants  being 
dead,  the  Bank  Annuities,  that  had  been  set  apart  to  answer 
them,  had  fallen  into  the  residue. 

The  question  was  whether  the  appointment  was  illusory. 


•    Mr.  Graham  and  Mr.  Steele,  for  the  Plaintiffs. 

In  Kemp  v.  Kemp  ( 1 )  this  point  was  a  good  deal  argued ; 
and  it  was  contended  even,  that  an  appointment  of  50/.  or 
lQO/1  out  of  4000/.  was^usory.  But  though  the  general  rule 
is,  that  such  a  power  t>f  appointment  does  intend  a  bounty, 
yet  this  will  is  peculiar ;  and  the  words  ''  in  such  share  or 
shares  as  he  should  think  proper**  give  a  larger  power  than 
in  the  common  cases ;  giving  him  a  perfectly  arbitrary  power 


as 
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an    to    bne-thiifd.      The    husband    having  that  power  hAb 

^exercised  his  discretion.  *He  is  the  best  judge  of  the  pro^ 

Vision    made  for  his  children*     This  case  therefore  is  out 

t>f  the  general  Equity ;  and  differs  very  nhich  from  most  of 

the  cases,  that  can  be  stated.    The  testatrix  undoubtedly  had 

it  in  contemplation  to  a  certain  extent  to'put  the  children  out 

^  the  power  of  their  father,  and  to  give  absolutely  to  the 

father  under  certain  circumstances  the  remainder  of  the  pft>« 

perty  for  him  to  dispose  of  to  them  op  any  other  persons,  as 

he    should  think  fit.     The  circumstances  of   this  case  are 

extremely  remarkable.    She  meant  to  ^ve  her  children  only 

l)ie  proportion  of  4S00/.  to  7000/. ;  and  if  her  fortune  under 

her  uncle's  will  amounted  to  more  than  7000/.  she  did  not  meail 

to  give  them  two-thirds,   but  meant  to  give  her  *  husband 

^absolutely  the  residue  beyond  the  several  sums  of  700/.  but 

the  event,  that  happened,  was,  that  it  was  less  than  7000^ 

Her  -object  was  to  keep*his  children  dutiful  towards  him ;  in^ 

tending  a  benefit  to  him  as  weU  as  to  them.     At  her  death 

it  Was  not  worth  much  more  than  4000/. ;  but  was  of  much 

greater  value  in  1791 ;  when  he  made  his  will.    That  drcnm* 

stance  influenced  his  appointment.     Besides,   one  of   these 

children  was  the  eldest  son ;  and  the  other  two  w^re  inai^ 

tied  (3);   and  they  had  another  provision.    That  is  a  good 

reason  for  the  inequality ;  according  to  Bristow  v.  Warde  (3) ; 

in  which  U  small  interest  being  given  by  the  testator  to  a 

daughter,  to  whom  he  had  given  a  provision  marriage,  that 

was  considered  a  good  reason  for  the  difference. 
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Mr.  Riclmrds  and  Mr.  HaU^  for  the  Defendants. 
The  general  doctrine  is  admitted,  that  under  a  power  to 
-appoint  among  several  persons  in  J^lquity  each  mu^  have 
eoitiething  substantia.  At  law '  the  power  is  '  satisfied  by 
giving  any  thiiig ;  but  in  Equity  that  will  not  do ;  unless,.  a!& 
in  some  cases,  a  sufficient  ground  appears  ;  shewing,  that 
with  regard  to  something  else  the  part  appointed  is  substan* 
tial.     A  Court  of  Equity  does  not'  admit  the  doctrine  now 

urged, 

(2)  Cathaine  was  married  at        (3)  Ante,  VoL  II,  336.  Faii- 

tfae  bearing:  but  it  did  not  ap-  derzee  v.  Aclom,  IV,  771.  Boyle 

pear,  whether  she  was  married  v.  The  Buhop  (ff  Peterborougk, 

at  the  date  of  herfather's  wUI.  I,  200,  and  the  notfe,  310.     ^ 
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moo.  .urged,  that:  the  parept  shall  be  considered  .as  having  apower 
.to  give  a  part  not  substantial  m^ely  to  keep  the  chiidreti  in 
:obedience.  This  testator  has  assigned  no  reason  ;  fis  in 
JBtrUtowv.  Wairde.  In  this  case  there  is  nothing  but  caprice 
and  whim.  Infinite  inconvenience  will  arise  from  breaking  into 
^e  general  rule.  Whatever  might  have  been  her  intentioui 
if  the  property  exeeeded  TOOO/.,  there*  is  a  clear  intentioUf 
if*it*)Bhould  be  under  that  sum,  which  is  the  event,  not  to  give 
the,  father  any  dominion  over  any  part  except  a9  to  tb^ 
distribution. 

%   The  Court  does  not  go  upon  the  circumstance  of  the  child 
being  eldest  or  youngest.    In  this  case  nothing  substantial  is 

^  given  to  the  three  eldest  children.  A  reason,  as  that  there  is 
ifjrof erty  cUiunde,  must  be  assigned.;  which  the  Court  cannot 
^nustake ;  and  it  must  appear  upon  the  instrument ;  as  in 
[  *  366  ]  BrUtow  v*  JVarde^  In  this  instance  *  there  is  only  a  conjeo- 
.tyre,  that  he  had  some  reason,  founded  upon  the  value  of  the 
/B^k  at  that  time.  Stress  h^  beei^  laid  upon  the  words,  in 
jifhich  this  power  i^  expressed* ''  as  l\e  should  think  proper.** 
..411  powers  of  appointment  have  words  of  thi^t  kind :  but  the 
.xiile  is,  that ,  something  substantial  must  be  given,  if  it  is 
intended,  ^at  soiQething  shall  be  given  to  each.  A  father 
is  no  more  entitled  to  exercise  this  caprice  or  whim,  whic^ 
is  called  discretion,  than  any  other  person.  This  therefor^ 
is  within  the  general  rule,  clearly  illusory.     The  property  was 

.  jC^mpletely  vested  in  the  children  by  the  first  instrument  ( 4 ), 
not  to  be  devested  without  some  substantial  reason.  There 
is  no  authority,  beyond  a  dictum^  that  disobedience  or  un- 
dutifiilness  is  sufficient  cause.  The  only  cade  to  be  found,  is, 
fVrhere  one  is  amply  provided  for  aliunde.  The  point  made 
.in  this  pase  has  occurred ;  and  been  thought  of  no  considei- 
^^tion.  Crakef  \f  ParoU{  5  ),  Gibson  y.,]^inven  (  6 ),  s^d  many 
^pther  cases. 

Mr.  Graham,  in  Reply. 
The  circumstances  of  this  case -distinguish  it  from  those; 
^  which  were  upon  a  subject  very  different  firom  a  power  of  ap- 
jpoiiitment.     The  question  was,  whether  there  was  a  trust; 

like 
(4)  Smith  v.  I^rd  Camelfard,        (5)  2  Ch.  Ca.  228.  Finch,  354. 
ante.  Vol.  II,  686»  <6)  1  Vem.*e6. 
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Kfe  die  cai^B  upon  thei^ord  *♦  cfewre,"  ftc.  ( 7 ) :  li  question 
new  dt  that  time ;  thdugh  it  is  now  detennined,  that  words  of 
that  sort  raise  a  trust*  This  will  in  some  evehts  giires  the 
property  absolutely  to  b^  disposed  of  by  the  father.  Here 
there  is  tsdso  a  provision  aliuiide.  This  question  upon  illusory 
appointments  b  certainly  very  embarrassing.  How  difficult  it 
is  for  the  Court  to  sily  ^  what  share  will  b^  stifficitoti  I  agl*e^^ 
the  children  had  a  vested  interest.  That  waa  sdkmnly  deteN 
mined  in  Smiih  v.  Lard  Came^Ord^ 
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Master  of  the  Rolls. 
The  Plaintiffs  must  contend,  that  if  the  father  had  givetf 
all  to  one  child  except  one  shQling  to  each  of  the  othent,^ 
that  would  be  good.  I  should  be  very  glad  to  get  out  df 
this  rule ;  which  has  given  me  the  greatest  anxiety :  but  I  fear^ 
it  is  impossible*  I  will  not  get  out  of  it  merely  because  I  dis^ 
like  it.  In  Kemp  v»  *  Kemp  the  difficulty  arises.  In  thii 
case  I  can  have  tio  difficulty  to  say^  this  ils  not  substantial : 
but  in  Keti^  V.  Kemp  what  ban  I  dot 


Master  of.  the  Rolls. 
I  |un  extremely  sorry  to  find  myself  uhder  the  tiecessity  of 
remaining  of  the  opinion  I  intimated;  thinkingi  under  th^ 
circumstances,  I  am  not  at  liberty  to  depart  from  that  rule 
of  the  Court,  which  has  created  difficulty,  and  giveh  so  much 
uneasiness,  to  every  Judge,  since  it  w4s  first  adopted^  as  t6 
illusory  appointments.  No  rule  has  ever  given  me  so  much 
pain  as  that ;  and  every  Judge  has  felt  the  difficulties  arming 
from  it.  I  had  hopes,  that  this  case. might  have  been  such 
as  to  admit  of  being  held  upon  fair  grounds  out  of  that  rule : 
but  upon  a  fair  construction  of  the  will,  I  am  bound  to  apply 
it  to.  the  alternative  in  the  will,  upon  which  the  testatrix  has 
given  one-third  of  this  fund,  in  case  it  falls  short  of  7000^. 
to  these  children  in  such  shares  as  her  husband  should 
think  proper.    The  effect  is,  that  if  the  property  should  be 

above 


(7)  Bardiny  v.  Qlyn,^  1  Atk. 
466,  and  the  cases  referred  to 
in  Mr.  8ander^%  note.  Bull  v. 
Var4ijf,     MaUm    v.     KeigUey^ 


Brown,  v.  Higgn^  ante,  Vol.  I^ 
270.  II,  333,  529.  IV,  708k 
Post,  496.  VIII,  601,  and  Ibi 
note,  I,  272. 
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The  rale  as  to 
illasorj    ap- 
pointments not 
to  be  applied, 
where  a  saffi- 
dent  reason 
appears  npon 
the  face  of  the 
appointment : 
perhaps  not, 
between  parent 
and  child,  if 
dearljr  proved. 


above  70002.  each  was  to  have  at  all  events  700/.  ^aitii  the 
rest  was  to  be  at  die  entire  disposition  of  tbo  hasbainjy  ^^their 
to  give  to  any.  one  child  or  to  any  other  persoa^:  hui  if.it 
should  not  exceed  7000iL,  she  was  not  satisfied  with  giving 
him  the  absolute  disposition  of  any  part ;  but  gives  twMhirdis 
equally  among,  the  children ;  and  the  remaining  third  she  jpves 
to  her  husband  for  life;  axui  after  his  decease  among  htt 
children  in  such  shares  as  he  shall  think  proper ;  ex^iding 
any  other  person  than  a  child ;.  and  ma]dng  them  the  pesaodSf 
among  whom  it  should  be  divided. 

It  was  argued^  that  this  third  was  left  to  the  disposition  of 
the  husband  in  such  a  wa,^  that  it  was  necessary  to  be  divided 
among  alL:  each  to  have  a  share,  and,  upon  the  clear  nde^ 
not  an  ideal  ^haare,  giving  nothing  in  substance;  aind  it  being 
admitted,  that  what  is  given  to  three  of  the  children  is  ex- 
actly thati  wl^ch  the  Court  says  is  not  a  good  executidn  of 
^och  a  power,  that  is,  something  meant  to  operate  as  nothings 
the  only  question  is,  whether  the  nde  is  to  be  appUed-. 
Though  I  very  much  disUke  the  rule,  and  know,  that  it  ge- 
nerally breaks  in  upon  the  intention  of  the  party  creating  the 
power,  I  cannot  break  through  it;  and  am  therefore  obliged 
to  say,  this  is  not  good.  I  desire  to  be  understood,  that  I 
by  no  means  ihtend  to  be  more  rigorous  in  the  executiop  of 
this  rule  than  preceding  Judges  have  been.  On  the  *  con- 
trary, if  ever  I  see  a  fiEiir  opportunity,  I  shall  be  glad  to  lay 
hold  of  it  to  get  rid  of  the  rule ;  which  in  most  instances  is 
contrary  to  the  real  intention.  There  have  been  many  cases, 
in  which  this  sort  of  appointment  of  a  nominal  sum  has  been 
hdd  good,  where  upon  the  face  of  the  appointment  itself  a 
sufficient  reason  has  appeared.  I  will  go  farther ;  and  say, 
perhaps,  if  a  suffident  reason  can  be  proved,  between  parent 
«nd  child  the  Court  would  not  apply  the  rule:  but  it  must 
he  proof,,  that  leaves  no  doubt  whatsoever.  In  BrUiow  v. 
Warde  it  appeared  upon  the  face  of  the  appointment.  In 
$uch  a  case  the  childUivould  he  guilty  of  a  fraud  in  attempting 
to  set  aside  the  appointment :  the  parent  perhaps  having  ad^^ 
vanced  more  on  that  account.  The  answer  would  be,  he  had 
given  that  chOd  a  substantive  share ;  who  therefore  could  not 
pomplaiQ  of  the  d^erence :  uid  the  Lard  Chancellor  in  that 
ease  thought  that  sufficient  tQ  shew  it  was  not  fraudulent. 

The 
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Th«(  question  always  is,  what  is  the  intendpn :  wbetlier^  thftt 
the  party  shall  have  some  share.  Here  this  is  to  be  divided 
among  his  chUdren,  not  merely  among  the  children*  I^  is 
too  late  to  sayi  the  Court  have  not  held,  that  each  must  hav« 
a  share.  It  is  equally  too  late  to  say,  that  it  is  not  to  be 
a  substantive  share,  or  a  reason  to  be  assigned.  In  this  case 
no  reason  is  either  assigned  or  proved. 

This  is  distinguishable  from  Burrell  v.  Burrell  ( 8  )•  Upon 
that  case  Lord  Catnden  must  have  meant,  that  it  did  not 
fall  within  the  rule.  His  opinion  must  have  been^  that  the 
nother  had  a  right  to  give  them  noihing.  Por  a  guinea  is 
the  same  as  nothing.  If  one  child  is  already  provided  for^ 
I  desire  it  not  to  be  understood. as  my  opinion,  that  in  such 
a  case  the  party  would  be  bound  to  give  that  child  any 
thing  (9).  The  great  difficulty,  in  these  cases  is  to  say^ 
ivhat  is  illusory,  and  what  is  not:  iui,  suppose,  the  sum  was 
5(M.  or  100/.  But  in  this  case  I  am  relieved  from  that ;  for 
cdearly  this  testator  intended  by  the  appointment  of  these 
anall  sums  to  give  nothing  in  effect.  Therefore  with  great 
reluctance  I  must  pronounce  that  this  appointment  is  void ; 
and  declare,  that  the  fimd  ought  to  be  cUstributed  equally 
jonong  all  the  children* 


1000. 


(8)  Amb.  060. 

(9)  See  post,  861,  in  Kemp 
V.  Kemp^  this  proposition  thus 
qualified ;  that  the  provision 
mast  come    from    the    person 


execatbg  the  power ;  as  in  Bru* 
tow  V.  Warde^  ante,  Vol«  11^ 
336.  See  also,  post,  Lcng  v. 
Dmg,  445.  XII,  124,  5;  and 
Box  V.  Whithread,  XVI,  16. 
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(  The  Master  of  the  Rolls  for  the  Lord  Chancellor.)      Mufi^k.Xith^ 

18/A. 

^H£  late  Duke  of  Leeds  by  his  will,  dated  the  33d  of   A  claim  of 

June,  1791,  didy  executed  to  pass  real  estate  according  double  legacict 

l_  by  two  instra- 

mentsi  a  will 

and  a  codicil,  repelled  by  the  internal  cTidence  and  cTrcnmstancci. 

Whether  parol  evidence  of  Uie  intention  -of  the  testator  can  be  read 

originally  in  oppoaitioa  to  a  claim  of  doable  legaciesi  Qii<ere« 


100  CU^ES  IN  CHANCERT. 

ItfOO.         lo I3ie  Stattite  of  FraucU  ( 10),  gave,  devised,  and  bfeqneatheA, 
^  ^^^"^         hiB  real  and  personal  estate  to  his  son  and  heir  the  Marquis 
v.  ^  (Jarmarthen^  his  heirs,  executors,  and  administrators,  sub- 

Hie  Dake  of  ject  to  the  payment  of  his  debts  and  funei'al  expences,  and  to 
Lrbds.  ^  provision  foi:  the  Duchess,  and  also  subject  among  other 
legacies  charged  thereon  by  his  said  will,  to  the  payinent  of 
10,000/.  to  his  son  Lord  Sidney  Godolphin  Osbtnme,  upon 
Us  attaining  his  age  of  twenty-one  years,  and  10,000/.  each 
to  all  and  eyei^  of  his  after-bom  child  or  children,  on  such 
of  them,  being  a  son  or  sons,  attainuig  their  respective  ageB 
of  twenty-one  years,  and  such  of  them,  being  a  daughter  oi 
daughters,  attaining  that  age  or  day  or  days  of  marriagei 
which  should  first  happen ;  and  he  directed  his  executor,  in 
case  of  the  death  of  his  wife  during  the  minority  of  Lord 
Sidney  Godolphin  Osborne  or  during  the  minority  or  respacr 
tive  minorities  of  his  after-bom  chUd  Or  children  or  any  of 
them  to  pay  the  annual  sum  of  100/.,  until  their  respective 
«ge8  of  seven  years,  the  annual  sum  of  200/.  from  that  period 
until  seventeen,  and  the  annual  sum  of  300/.  from  that  period 
until  their  respective  portions  should  become  payable,  for 
the  maintenance  and  education  of  each  of  them  during  their 
respective  minorities;  and  he  appointed  the  Marquis  of  Car- 
«       marthen  executor. 

By  a  codicil,  dated  the  l8th  oi  November y  1796,  the  tes- 
tator gave  atid  b^ueathed  to  Lord  Sidney  Godolphin  Osborne 
all  the  stocks,  funds,,  and  securities  for  money,  he  might  have 
at  the  time  of  his  death  standing  in  his  ncune  in  the  books 
of  the  Bank  of  England  or  of  the  Ecist  India  Company  or 
other  public  company  in  England. 

By  a  second  codicil  h6  gave  some  trifling  legacies;  upon 
which  nothing  arose.   . 
^  370  }  He  afterwards  made  another  codicil,  unattested,  dated  the 

14th  o{  April,  1798,  as  follows : 

■ "  Whereas  I  have  by  my  will  given  the  sum  of  ten  thousand 
"  pounds  aiS  a  portion  for  Lord  Sidney  Godolphin  Osborne ; 
'"  and  having  since  otherwise  .provided  for  him  I  now  revoke 
"**  the  said  legacy ;  and  do  hereby  give  the  sum  of  ten  thou- 
*''  sand  pounds  to  my  dear  daughter  Lady  Catherine  Ann 
''  Surah  Osborne;  and  I  do  hereby  declare  this  to  be  a  codicil 
;*^to  my  last  will  and  testament.*' 

(lO)  20  Car.  U,  c.  3. 
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Hie  testator  had  by  indentures  of  lease  and  releasei  dated  leoo. 
tbe  ftd  and  3d  otJunCj  1797,  conveyed  certain  hereditaioaents 
upon  trust)  among  other  trustSi  to  raise  the  sum  of  10^0002. 
as  a  portion  for  Lord  Sidney  Gadtdphin  Osborne ,  to  be  paid 
to  him,  after  the  death  of  the  testator^  when  he  should  attaii^ 
the  age  of  twentyH>ne ;  and,  in  case  he  should  not  have  at- 
tinned  that  age  at  the  death  of  the  testator,  upon  trust,  that 
the  trustees  should  pay,  Apply,  and  dispose  o(  the  interest 
of  his  said  portion,  or  so  much  thereof  as  the  guardian  or 
guardians  of  Lord  Sidney  Godolphin  Osborne  should  think, 
proper,  in  and  towards  the  maintenance  and  education  of  Lord 
Sidney^  until  he  should  attain  the  age  of  twenty-one. 

The  children  of  the  testator  at  the  date  of  the  will  were 
the  Marquis  of  CarmariheH,  now  Duke  of  Leeds,  Ukd  two 
daughters,  amply  provided  for:  all  by  his  first  marriage ;  and 
<me  son.  Lord  Sidney  Godolphin  Osborne,  by  his  seeond 
marriage,  with  the  present  -Duchess,  Another  daughter. 
Lady  Catherine  Ann  Sarah  Osborne,  was  bom.  a  few  weeks 
before  the  date  of  the  third  codicil* 

The  testator  died  upon  the  31st  of  January,  1799.  The 
oidy  stock  standing  in  his  name  at  his  death  was  IndUa  Stocky 
of  die  value  of  about  3000/. 

'   The  bill  was  filed  by  the  two  younger  cluldren  against 

the  Duke  o{  Leeds,  the  heir  at  law  and  executor,  and  against 

the  trustees ;   the  Pluntiff  Lord  Sidney  Godolphin  Osborne 

praying  only  directions  for  the  appointment  of  a  guardi^ 

and  maintenance:  but  the  question  arose  upon  the  claim  of 

Lady  Catherine  Ann  Sarah  Osborne  to  two  legacies  of  lO^OOO/. 

In  opposition  to  that  claim  the  Duke  ^  of  Leeds  ofiered  evi-      [  ^871  ] 

denoe  of  conversations  of  the  late  Duke  with  the  Duchess 

snd  with  George  Brooks,  Esq.,  his  Ghrace's  agent,  upon  the 

subject  of  the  provisions  for  his  younger  children^ 

•  The  Duchess  of  Leeds  by  her  depositions  stated,  that  five 

weeks  after  the  birth  of  Lady  Catherine  the  testator  informed 

lier,  he  had  made  a  provision  of  10,0002.  for  her  (Lady 

Catherine)  by  a  codicil;  and  in  firequent  conversations  he 

nmformly  declared  his  intention  to  give  his  younger  children 

10,000/.  each. 

Mr.  Brooks  stated,   that   soon   after  the  birth  of   Lady 
Catherine  i^t  Duke  observed  to  him  at  various  times,  that, 

VoL^V.  CO 
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1800«         lb  gbe  iDftd  not  any  provision^  he  would  make  a  memorandum 

^^y^^^^  ^T^  codicil,  by  which  he  would  give  *  her  10,000t     Abotit  a 

^^  month  after  her  birth  he  told  the  deponent  he  had  made  a 

The  Dbke  of   codicil ;  by  which  he  had  given  her  10,000/. ;  repeating,  that 

**"'^        he  had  done  so,  because  she  had  not  any  other  provision; 

and  it  was  his  intention,  that  she  should  have  as  large  a  pro* 

vision  as  Lord  Sidney ,  except  the  stocks  given  to  him  in 

addition  to  the  said  10,000/. ;  that  upon  creating  the  chai^ 

fbr  his  son  in  1797  he  declared,  he  would  revoke  the  legacy 

to  liim  of  10,000/. ;  and  frequently  before  had  declared,  he 

had  given  him  all  his  India  Stock  and  Government  securities; 

and  expressly  declared,   that  he  gave  such  funds,  that  hia 

kon  might  have  them  over  and  above  his  10,000/. 

The  questions  were,  first,  whether  the  Plaintiff  Lady 
Catherine  was  entitled  to  two  legacies  of  10,000/. ;  or  to  one 
•uch  legacy  only:  Secondly,  whether  the  evidence  could  be 
read  in  opposition  to  her  claim  of  two  legacies. 

The  Attorney  General,  Solicitor  General,  and  Mr.  Home, 
for  the  Plaintiff. 
'  In  cases  of  this  sort,  where  it  is  so  difficult  to  find  the  actual 
intention,  it  is  necessary  to  resort  to  general  presumption: 
riot  that  it  will  always  accord  with  the  truth:  but  it  is  more 
.  ^nvenient  to  abide  by  the  presumption  than  to  conjecture 
asi  to  the  intention,  unless  clearly  marked  by  the  testator.  It 
is  a  settled  presumption,  that  pritnd  facie  two  legacies  given 
to  the  same  person  by  the  same  instrument  shall  be  held  a 
substitution;  but,  if  by  different  instruments,  they  shall  be 
accumulative.  It  is  enough  for  this  Plaintiff  to  state,  liiat 
these  two  legacies  are  given  by  different  instruments.  It  is 
[  *37£  ]  not  *  necessary  fbr  her  to  state  circumstances:  but  this  case 
does  not  stand  entirely  upon  the  naked  fact.  It  is  not 
hecessary,  in  order  to  raise  the  presumption,  that  the  two 
legacies  should  1)e  equal  in  amount:  whether  the  latter  is 
greater,  less,  or  equid,  it  is  sufficient.  But  twa  citcumstancea 
()ccur  in  this  case,  which  weigh  against  the  presumption  of  a 
substitution ;  though  it  is  not  necessary  for  us  to  have  recourse 
to  them:  one ;  that  it  is  evident,  the  testator  thought  an  actual 
revocation  necessary,  when  he  intended  it;  for  he  expressly 
reiFokeck  the  l^acy  to  his  son :  -secondly,  the  legacy  given  to 

his 
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his'  daughter  by  the  codicil,  not  being  a  charge  on -the  real 
estate,  would  not  be  so  advantageous  to  her  as  that  by  the 
will.  .Arguing  upon  the  intention,  he  certainly  did  not  mean 
to  put  her  in  a  worse  situation;  leaving  her  provision  to 
chance,  and  the  arrangement  that  might  take  place  as  to  his 
property*  Suppose,  he  had  been  asked,  whether  he  meant  to 
leave  it  hable  to  those  accidents.  There  is  no  instance,  that 
a  worse  legacy,  given  with  less  security  for  its  payment,  has 
been  held  a  substitution  for  a  legacy  better  secured.  These 
instruments  therefore  afford  no  internal  evidence  against  the 
Plaintiff^s  right  to  take  under  both. 

The  authorities  are  particularly  noticed  in  Ridges  v.  Mor^ 
rison  (11),  referring  to  the  case  of  Hooley  v.  Hatton  (12). 
This  testator  adverting  to  the  disposition  made  by  his  will  must 
have  intended  accumulation  in  this  instance.  The  plain  in- 
ference from  revoking  the  legacy  to  his  son  and  not  revoking 
that  to  his  daughter  is,  that  his  intention  was  different ;  and  he 
meant  her  to  have  both.  The  other  circumstance,  that  the 
Jegacy  by  the  codicil  is  less  advantageous,  not  being  charged 
on  the  real  estate,  is  very  important ;  and  has  never  occurred 
in  any  case.  The  will  does  not  eharge  legacijes  given  by  any 
x>ther  instrument ;  as  in  Brudenelly,  Boughton  (13)  and  that 
.class  of  cases.  Jt  is  confined  to  legacies  thereinafter  given. 
The  last  codicil  is  not  executed  according  to  the  Statute  of 
Frauds  to  affect  land ;  and  therefore  cannot  operate  to  charge 
the  real  estate.  The  consequence  might  be,  that,  unless  the 
personal  estate  was  sufficient,  or  a  Court  of  Equity  by  mar- 
shalling the  assets  could  provide  a  fund  for  this  legacy,  there 
might  be  no  fund  for  it;  and  by  holding,  that  the  codicil 
revokes  the  legacy  by  the  will,  the  Court  will  revoke  by  im- 
plication a  legacy,  for  which  there  is  ''^a  fund  on  account  of  [  *373  ] 
a  legacy,  for  which  there  might  be  no  fund.  There  is  no 
instance  of  such  a  revocation^  where  the  fund  has  not  been  tlie 
same.  The  internal  evidence  therefore  arising  upon  the  in- 
struments themselves  is  strongly  in  favour  of  this  as  an  sccu- 
.mulative  legacy.  If  the  testator  adverted  to  both  instruments, 
.he  j^ust  have  seen,  that  he  had  given  the  first  legacy  to  her 

with 


011)  i  Brq.  C.  C.  389. 
(1^  I  Bru.  C.  C.  390,  n. 


(13)  2  Atk.  268.    See  Huherg- 
ham  V.  Vincent,  ante,Vx>l.  11, 204. 
CC2 
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Ivith  muntenance,  and  charged  upon  his  real  estate  t  alsa, 
that  he  had  made  a  subsequent  specific  disposition  in  favor 
of  his  son;  which  must  necessarily  have  the  effect  of  di- 
minishing the  personal  estate ;  and  upon  which  consideration 
he  revoked  the  legacy  to  his  son;  at  the  same  time  not  re- 
voking the  legacy  to  his  daughter;  but  giving  her  a  legacy, 
diarged  only  upon  his  personal  estate.  \ 

^he  evidence  canitot  possibly  be  read.  Upon  that  point 
this  case  is  not  to  be  distinguished  from  any  case,  in  which  the 
introduction  of  evidence  has  been  attempted  for  the  purpose 
of  giving  interpretation  to  an  instrument.  The  cases,  upon 
the  authority  of  which  it  will  be  attempted  to  introduce  this 
evidence^  are  very  different.  lii  those  cases  the  evidence  was 
ofEeted  to  rebut  a  presumption ;  and  that  lets  in  evidence  on 
the  other  side*  But  it  is  now  offered  for  the  purpose  of 
raising  a  presumption;  to  give  an  interpretation  to  the  in- 
strument. In  Coote  V.  Botfd  (14)  it  was  admitted,  to  shew, 
whether  one  instrument  was  not  intended  to  be  a  substitution 
for  the  other  (15);  whether  one  of  them  was  not  meant  to  be 
blank  paper:  the  same  sort  of  question  as  in  ne  Duke  of  St, 
Albans  t.  Beauclerk  ( 16).  The  evidence  was  offered  to  rebut 
a  presumption  raised  by  the  instruments  themselves  agiunst 
the  demand  of  double  legacies:  like  the  question  between 
executors  and  the  next  of  kin  as  to  a  residue  undisposed 
of (17).  In  this  case  the  fact  is  with  us:  two  legacies  are 
given ;  and  no  presumption  is  required.  In  several  instances 
the  same  specific  thing  has  been  twice  given.  The  ad- 
mission of  evidence  has  been  simply  confined  to  cases,  where 
a  presumption  may  be  raised  against  the  words :  there  parol 
evidence  has  been  admitted  to  rebut  that  presumption :  but 
it  has  never  gone  farther.  That  was  the  ground  in  Coote 
▼.  Boydf  and  in  the  cases  between  the  executor  and  the  next 
of  kin. 

In  this  case  the  evidence  is  offered  purely  upon  the  ground 
of  tihe  ambiguous  sense,  in  which  the  word  **  presumption^*  is 
sometimes  used.     If  the  presumption,  whether    the  word  is 

properly 

(14)  2  Bro.  a  C.  521.  (17)  Ante,  Dicks  v.  Lambert. 

(16)  See  the  Report,  2  Bro.  Vol.  IV,  725,  and  the  references 

C.  C.  621.  in  the  notes,  727,  and  Vol.  I, 

(16)  2  Aik.  036.  862. 
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properly  or  improperly  used,  b  in  favour  of  die  legal  rights  or 
of  the  disposition  madey  no  evidence  can  be  admitted  against 
such  a  rule,  or  presumption,  if  you  will  so  call  it:  but  if  sl 
presuiQption  is  raised  by  the  Court  from  any  circumstance  in 
opposition  to  the  legal  right,  or  the  apparent  disposition  of  the 
party,  there  you  may  go  into  parol  evidence,  to  shew,  it  is  not 
|!Oiisonant  to  the  truth.  All  the  instances  alluded  to  are 
lustrations  of  this  distinction.  In  the  case  of  the  executor 
and  next  of  kin  the  rule  of  law  is,  that  primd  facie  the  appoint- 
inent  of  executor  is  a  gift  of  the  residue:  but  the  Court  raises 
the  presumption  against  the  liegal  right.  So  in  the  case  of  a 
portion  (18)  the  Court  raises  a  presumption  against  whfit  is 
Actually  done,  against  the  act  of  the  party,  that  he  only 
meant  one  provision,  though  in  fact  he  has  made  t^Ot  Then 
the  Court  having  raised  the  presumption  permits  it  to  be  re* 
pelled :  but  the  evidence  is  not  admitted  to  raise  the  presump- 
tion, but  to*destroy  it.  But  if  instead  of  a  pecunijEiry  legacy  to 
the  same  amount  as  the  portion  the  testator  had  given  the  child 
only  a  share  of  the  residue,  that  does  not  raise  the  presumption : 
which  was  determined  by  Lord  Hardmcke  in  Famham  v. 
Phillips  (19).  lx\  that  case  evidence  would  not  be  received; 
fbr  it  would  be  tP  raise  a  presumption.  I  (SQ)  offered  pfMiI 
evidence  of  that  ]dnd  in  a  very  late  case,  Freemantle  v. 
Bankes  (21),  in  which  it  was  contended,  thi^t  a  ditughter 
should  pot  take  both  under  a  settlement  made  by  her  father 
upon  her  m^i^iage  i^nd  a  share  of  the  residue  under  l^|s  will : 
but  it  WQS  de^rmined  upon  the  case  in  Atkins,  that  the  shar^ 
of  the  residue  was  not  a  satisfaction  for  the  portion ;  though  it 
miglit  turn  put  more;  the  Lord  Chancellor  holding,  that 
neither  can  ft  reaidue  be  a  satisfaction  for  a  portion,  nor  a 
portion  for  It  residue.  The  evidence  was  rejected,  because 
it  was  not  to  rebut,  but  to  raise,  a  presumption;  and  the 
two  acts  were  permitted  to  operate ;  for  the  admission  of 
evidence  to  shew  the  intention  would  have  been  to  consjjtni^ 
the  instrument.     That  is'  the  purpose,  for  which  evidence 

is 
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(18)  Copley  v.  Copley,  1  P. 
Wm9.  147.  Ante,  EUison  v. 
Cook$on,  Vol.  If  lOQ,  ftpd  the 
notes,  tl2,  259, 


(19)  2  Atk.  215. 

(20)  The  l^lUnior  Gewpr^b 
(?l)  Ante,  79. 
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is  offered  in  this  case :   to  shew,  that  the  Duke  of  Leeik 
used  the  words  in  that  supposed  sense  (S2). 

Upon  the  same  principle  the  evidence  was  refused  in 
Brown  v.  Selwin{23).  It  was  offered  in  opposition  to  what 
the  testator  had  *done,  the  disposition  of  a  debt  due  fironl 
Mr.  Seltoin ;  to  shew  he  did  not  mean  it,  but  used  the  words 
under  a  misapprehension  of  the  law.  No  presumption  had 
been  previously  raised  by  the  Court  from  extrinsic  circum- 
stances; which  that  evidence  was  to  rebut.  So  in  this  case 
it  cannot  be  received  to  shew,  that  two  legacies  by  two  dif- 
ferent instruments  shall  not  be  considered  as  two  legades. 
It  is  produced  against  what  the  testator  has  done.  If  the 
Court  can  find  upon  the  face  of  the  instruments,  that  he 
meant  only  one  legacy,  it  is  well:  but,  to  shew  that,  ex- 
trinsic circumstances  cannot  be  resorted  to.  All  the  cases 
support  the  distuiction. 


Mr.  Mansfieldf  Mr.  Piggott,  and  Mr.  Jtomilly,  for  the 
Defendant. 
With  respect  to  the  evidence,  the  argument  assumes,  that 
this  is  not  a  case  of  presumption.  Every  book  states  it  as  a 
case  of  presumption.  Menochius  de  Presumptionibus  treats 
it  so.  In  Brady  v.  Cubitt  (24)  this  was  much  considered 
upon  the  presumption  of  law  as  to  the  revocation  of  a  will  by 
marriage  and  the  birth  of  a  child  (25);  and  evidence  was  held 
to  be  admissible  in  answer  to  that.  In  this  Court  there  have 
been  cases  without  end,  in  which  evidence  has  been  admitted; 
and  only  one.  Fowler  v.  Fowler ^  in  which  it  was  not  admitted : 
the  reason  does  not  appear ;  for  the  same  evidence  has  laeen 
admitted  in  many  cases.  In  the  case  of  the  executor  and  the 
next  of  kin  the  parol  evidence  is  admitted  in  favor  of  the  legal 
right :  but  that  is  accident.  It  is  not  received,  because  it  is 
in  support  of  the  legal  right,  but  in  answer  to  the  presumption 
of  an  intention  by  the  legacy  to  make  the  executor  a  trustee. 
Thdt  was  much  discussed  in  ClenneU  v.  Lewihwaite  (86)*     So 

in 


(22)  Uiwhcliffeyi.Hinchcliffe, 
ante.  Vol.  Ill,  .516,.  and  Che 
note,  530. 

(23)  For.  240. 

(24)  Dwg.  31. 


(25)  See  Gi^6osu  r.  Ccwil, 
ante.  Vol.  IV,  840,  848,  and 
the  iiote. 

(26)  Ante,  Vol.  II,  465,  644., 
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In  the  cases  of  satisfaction  the  Court  does  not  fiiid  the  pareilt         180t. 
expressing  in  the  instrument,  that  he  intends  a  satisfaction;      OsmrkA 
but  presumes  an  intention  to  satisfy.     So  here  is  a  prissump-  9, 

tion  of  intention.    There  is  no  such  rulcj  as  stated,  that  it    TheDakeif 
b  admitted  in  support  of  the  act  done  by  the  pigrty^     No         l^wu*. 
Judge  has  ever  ssdd  sou     There  is  no  difference  upon  this 
sort  of  case  between  the  rules  of  Law  and  Equity :  only  th# 
question  more  frequently  arises  here. 

These  cases  were  much  looked  into  in  arguing  FotmereoM 
y.Poyntz  {^)y  a  singular  case,  hx  Cuthberijii. Peacock {9&) 
evidence  was  received  to  shew,  that  a  legacy  was  not  a  satisr 
faction  of  a  ♦  debt  (29 ).  In  Bigglestan  y.  Grubb  (  30)  evi-  [  •  376  ] 
dence  was  received  contrary  to  what  is  stated,  by  the  SolicUor 
General  as  the  rule»  It  was  not  to  rebut  the  presumption, 
and  so  to  support  the  act  of  the  party,  but  against  the  will 
and  disposition  of  the  p«rty,  to  shew,  the  500/.  was  a  satis- 
fac^tion;  Unless  this  can  be  said  not  to  be  a  casd  of  prer 
sumption,  the  evidence  cannot  be  refused :   though,  if  it  is  'J 

a  question  upon  the  meaning  of  words,  I  admit,  it  cannot  be 
Teoeived.  It  is  imposwible  to  say,  this  >  is  not  a  question  of 
'pres^ptioii :  for  it  is  admitted,  that  if  the  two  legacies  are 
in  the  same  instrument,  the  legatee  is  to  have  but  one.  Why  t 
Because  it  is  presumed,  the  testator  meant  to  giv^  ody  onew 
That  is  presumption,  not  interpretation*  The  distinctioii 
cannot  be  made  as  to  this  question  between  the  same  two 
suns  given  by  two  instruments  and  the  same  two  sums  given 
by  one  instrument  They  resort  to  die  rule  of  presumption; 
and  then  rejecting  the  evidence  would  defeat  ihe  purpose  of 
the  Court.  They  set  up  that  rule  of  this  Court,  ptescmung 
in  this  case,  that  the  testator  means  two  different  smns*.  The 
presumption  o£  tiprimd  facie  intention  is  raised  by  this  Courts 
That  presumption  must  be  liable  to  be  'refuelled  by  evidence;  * 

otherwise  the  end  would  be  sacrificed  to.  the  means.  -By  rer 
cei^g  the  evidence  all  the  analogies  and  conmstency  of  the 
Count  will  be  preserved:  by  rejecting  it  the  Court  mH  gei 
into  inextricable  confusion.  >  v|n  Bidges  v..  Morriiom,  Lor4 

Thtrlow 

(27)  1  Bro,  C.  €.  473.  Ailte^  Vol.  Ill,  &20,  and    the 

(S8)  2  Vmn.  594..  note. 
(20^  See  Chancey's  Case,    1        (30)  2  Atk.  48. 

P.  IF.  408,  and  Mr.  Coxi's  note.  .    .     / 
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1600.         nurhw  qualified  it  according  to  our  construction.    It  isniit 
Osborne     ^^ssary  for  those  to  give  evidence,   who  stand  upon  the 
',    V.  rule  of  presiunption.    No  evidence  was  offered  there,  as  there 

The  Diike  of  ^|^  ;„  Qoote  v.  Boyd:  but  Lord  Thurhw  lays  down  the  rule : 
*  80  satisfied  wa»  he  about  it.  Coote  v.  Boyd  was  reasoned 
throughout  upon  this;  that  it  was  perfectly  clear,  the  evidence 
could  be  given  by  those,  who  stood,  as  this  Defendant  does : 
but  Lord  Tbtfr/oio  even  permitted  it  to  be  given  in  support 
of  the  double  legacies.  His  Lordship's  opinion  ujpon  that 
is  very  well  ancUdistinctly  expressed ;  and  comprises  the  whole 
s^ise  of  the  thing.  The  evidence,  which  certainly  was  ad- 
mitted  in  that  case,  was  to  shew,  it  was  not  a  substitution, 
out  an  addition.  That  was  more  proper  for  the  Spiritual 
Court.  The  meaning  of  the  rule  is,  that  in  cases  upon  wQk 
the  object  is  the  intention:  but  it  is  thought  more  conve^ 
nient,  that  certain  positive  rules  of  construction  should  be  esta- 
blished, tehenoe  the  intention  shall  be  inferred,  which  is  not 
[  ^377  ]  expressed.  Though  the  general  object  is  to  *get  at  the  in- 
tention, yet  it  may  defeat  its  end ;  and  an  intention  may  be 
'presumed  contrary  to  the  truth.  Therefore  it  is,  that  evi- 
dence is  received  to  shew,  the  testator  did  not  intend  to  do 
what  the  Court  infers  that  he  did  intend,  to  prevent  injustice 
arising  from  their  endeavours  to  avoid  it.  Brown  v.  Sehom 
was  decided  upon  the  ground,  that  it  was  not  a  pase  of  pre- 
sumption. That  was  expressly  stated,  when  the  cause  waa 
before  the  House  of  Lords;  and  it  was  admitted,  that,  if  it 
had  been,  evidence  would  have  be^i  admissible.  In  Ulrich  v. 
LUchfield  (  81 )  Lord  Hardwicke  says,  he  was  of  a  different 
ppinion  frpm  Broum  v.  Sehmn.  It  is  certainly  very  difficult  to 
shew  a  distinction  between  that  case  and  the  case  of  the  i^xe^ 
€utor  and  next  of  kin.  Lord  Hardwicke  also  said  in  that 
case,^  that  there  are  only  two  cases,  in  which  parol  evidc9K» 
may  be  admitted ;  to  ascertain  the  person,  where  there  are 
two  of  the  same  name,  or,  where  there  is  a  mistake  as  to  the 
name;  and  Sdly,  the  common  point  between  the  executor  and 
next  of  kin:  but  that  certainly  cannot  be  relied  on;  for  there 
are  the  cases  upon  portions  and  many  others. 

But  in  tills  case  there  is  quite  sufficient  upon  the  instruments 
fbeipselves.    It  is  argued,  as  if  necessarily  the  codidl  ffiust 

revoke 
(31)  2  Atk.  373. 
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rerolge  the  wiU,  or  the  Plaintiff  is  entitled  to  the  two  sunui.         1800. 


They  assume  that :  but  there  is  a  middle  case ;  that  the  testa-      ^ 

.  ^^         OSBORNB 

tor  did  not  mean  to  revoke  the  first  legacy^  or  to  change  the  |^. 

security;  nof  had  in  his  mind  to  give  another  sum;  but  that  The  Doke  of 
he  intended  only  repetition :  the  application  of  that,  which  was  I-brds, 
general  in  his  will,  for  after-bom  children ;  of  whom  none  were 
then  in  existence.  Their  inference  therefore  does  not  follow. 
He  did  not  intend  to  revoke  the  legacy  to  his  daughter :  but 
the  true  construction  of  these  papers  is,  that  as  to  this  legatee 
they  are  but  one  instrument:  the  latter  being  only  an  applica- 
tion, a  destination,  of  the  general  provision  m  the  former.  It 
would  therefore  remain  a  charge  upon  the  real  estate.  In 
AUeny.  CaUaiD{;32)  all  this  was  insisted  on;  and  your  Honor 
held  it  only  a  repetition  of  the  same  thing,  and  one  legacy  • 
but  not  a  revocation.  This  is  a  repetition  under  very  peculiar, 
circumstances :  a  child  coming  into  e^dstence  after  the  execii- 
tion  of  the  will.  She  was  only  a  few  weeks  old,  when  the 
codicil  was  made :  no  direction  *  as  to  her  maintenance  by  that.  I  ^^  J 
It  consists  but  of  one  sentence.  Is  this  child  then  to  have 
twice  what  the  son  or  any  other  child  was  to  have  ?  The  pre* 
flumption,  if  it  is  one,  that  the  legatee  generally  in  this  sort 
of  ease  shall  have  both,  is  greatly  weakened  in  the  case  of 
a  child ;  fi>r  it  is  to  be  presumed  with  equal  force,  that  the 
testator  did  not  mean  a  double  provision.  The  inference  of 
an  intention  to  revoke  is  drawn,  not  from  the  words  of  the 
instrument,  but  from  the  manner,  in  which  it  is  executed. 
No  inference  as  to  the  intention  arises  from  that.  The  testator 
ei^dently  made  this  short  codicil  without  legal  advice ;  and  it 
might  have  struck  him,  that  the  description  of  after-born 
children  might  be  applied  to  children  bom  after  his  death. 
The  general  intention  as  to  the  provision  to  be  made  for 
younger  children  is  put  beyond  all  doubt :  the  -object  being 
clearly  to  give  each  10,000/.  by  way  of  fortune ;  with  the  addi- 
tion of  the  stock  to  his  younger  son.  The  argument  sup- 
poses the  testator  to  have  given  by  the  will  to  this  daughter 
nondnaiim.  The  will  and  codicil  are  but  one  will ;  and  the 
sense  is  precisely  the  same.  The  doctrine  from  Hooky  v. 
Hatiom  and  those  cases  does  not  apply ;  for  the  will  gives  no 

legacy 
(92)  Ante,  Vol.  Ill,  289.    Moggridge  v.  Thackweil,  I^  464,  and 
the  note,  406. 
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180a         legacy  to  this  daug]it6r  nvminatim.  .The  inference  from  Ac 

^  ^^^^^  object  and  the  nature  of  the  instruments  is  much  strongei^ 

i;,  dian  many,   that  the 'Court  has  raised,   in  order  to  get  out 

The  Doko  of    of  the  rule ;    and  too  strong  to  admit  presumption; 
X^isbs, 

The  Attorney  General^  in  Reply. 
The  expression  of  Lord  Hardwicke  with  reference  to 
Brown  v.  Selwin  is  to  be  taken,  that  he  had  been  of  a  different 
opinion.  In  every  case  upon  this  point  the  evidence  has  been 
first  admitted  to  rebut  a  presumption:  here  it  is  to  raise 
a  presumption ;  which  is  impossible.  The  note  of  Biggies-^ 
ion  V.  Grubb  is  very  short ;  and  the  question  naturally  .occurs^ 
whether  the  evidence  might  not  have  been  admitted  in  answer 
to  evidence  on  the  other  side ;  for  it  is  impossible  to  conceive 
it  necessary  to  assist  Lord  Hardmckes  judgment.  That 
^use  was  heard  upon  the  16th  of  July,  1740;  and  mFam*- 
ham  -v.  Phillips  in  1741,  reported  in  the  same  book  (83), 
Lord  Hardwicke  refused  to  admit  evidence  under  the  samt 
circumstances;  which  must  have  been  admitted,  KBiggleeUm 
▼•  Grubb  is,  as  stated.  The  cases  are  collected  in  the  note 
to  Rachjield  v.  Careless  ( 34 )  by  Mr,  Cox  ;  who  certainly  com* 
aiders  the  ground  of  admitting  evidence  to  be  to  rebut 
[  ^379  ]      A  presiunption.  ^  Brady  v.  Cubitt  is  a  case  of  precisely  the 

same  description ;  where  Lord  Mansfield  observes,  that  there 
is  a  technical  expression  for  it;  rebutting  an  equity,  .  The 
evidence,  therefore  can  be  offei^ed  originally  only  on  that  side, 
which  insists,  the  presumption  is  contrary  to  the  fact. 

There  is  no  ground  in  this  will  to  infer,  that  the  testator 
meant  cluldren  bom  after  his  death,  or  had  any  conception 
of  that  sort  in  his  mind,  so  absurd  an  idea,  as  that  the 
Plaintiff*  should  have  the  legacy^  if  born  after  his  death,-  but 
not,  if  bom- the  day  before.  .Upon  the  Defendant'a construc- 
tion the  instrument  stands,  iiaving  no  effect  whatever ;  giving 
nothing ;  but  only  making  a  declaration,  ascertaining  the 
person  to  take  under  the  will.  It  b  presuming,  that  the  tes- 
tator had  hot  common  sense.  .  The  real  question  is,  whether 
there  is  sufficient  to  raise  a  presumption,  that  the  lattet  legacy 
was  intended  to  be  in  lieu  of  the  former;  that  she  was  not 
to  have  the  legacy  by  the  will,  but  was  to  have  that  by  the 

.codicil; 
(33)  2  Atk.  2  L5.  (34)  2  P.  Wms.  158. 
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codicfl ;  and  then  if  there  should  he  no  personal  estate,  she  ^^'^* 

couM  take  nothing.     The  inference  is,  that  he  did  not  intend      OsBORWi 
to  revoke  the  legacy  by  the  will ;   and  there  is  not  enough  v. 

to  presume,    that   the    legatee  should  not  have  both :   the    '^^  ^^^^  •' 
instruments  giving  her  both.  •  liBBDS; 

With  respect  to  the  consequence,  if  the  codicil  has  the 
effect  of  a  revocation,  that  the  legafcy  will  not  affect  the  real 
estate.  Hone  v.  Medcraft  ( 35 )  is  a  direct  authority,  that  the 
charge  being  confined  to  legacies  by  the  will  cannot  exteild 
to  the  legacies  by  the  codicil.  The  ground  of  BrudeneU  v. 
Boughton  was,  that  the  legacies  by  the  codicO  were  included 
imder  the  general  word  **  legacies :"  the  charge  extending  to 
all  the  debts  he  might  incur,  and  all  the  legaciies  he  might 
give ;  and  Lord  Hardwicke^s  argument  expressly  excludes 
cases,  where  the  extent  of  the  charge  is  specified ;  as  in  this 
case  and  Hone  v.  Medcraft. 


Master  of  the  Rocls. 

The  question  i^,  whether  according  to  the  true  construction      May\9ik* 

of  the  will  and  the  third  codicil,  and  under  the  circumstances, 

die  legacy  by  the    codicil  is  accumulative  and  additional; 

giving  a  second  provision  by  way  of  portion  of  10,000/.  abov6 

that  provided  by  the  will.    In  the  course  of  the  cause  evidence 

was  offered  on  the  part  of  the  Duke  of  Leeds ^  the  executor 

and  residuary  legatee ;    to  prove,  that  the  legacy  was  not 

*  intended  to  be  accumulative,  from  declarations  by  the  testator      [  *380  ] 

as  to  the  portions  he  intended    for  his  younger  children. 

An  objection  being  taken  to  receiving  the  evidence^  it  was 

fully  argued ;  and  I  confess  I  felt  some  doubt  upon  the  point : 

but  it  occurred  to  me,  that  upon  consideration  of  the  question 

arisiiig  upon  the  will  and  codicil  it  might  be  unnecessary^  if 

I  ahould  form  my  opimon  upon  tfhe  wiR'and  codicfl,  to  come 

to  any  determination  upon  tliat  point  as  to  admitting  the 

evidence;  which  I  should  be  very  glad  to  avoid ;  and  I  have 

satisfied  myself,  that  upon  the  true  construction  of  the  will 

and  codicil,  and  the  circumstances,   under  which  theywei^ 

made,  there  fe  no  necessity  to  resort  to  evidence  to  support  the  •  • 

conatmction  of  the   executor;    being  of  opinion,  that  this 

legacy 
(35)  1  Era.  C.  €.  Ml. 
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1.0OO.         legacy  according  to  the  true  construction  of  the  will  and  codidi 

Q  IB  not  to  be  held  accumulative^  but  is  only  a  gift  of  the  same 

v»  portion  and  provision  by  the  testator  to  his  daughter  by  naine;^ 

The  Dnke  of   to  which  before  she  was  entitled  under  the  description  of 

.*^*'^**        after-bom  children. 

-  Being  of  this  opinion,  it  is  better  for  me  to  say  little  upon 
the  evidence.  I  should  have  found  great  difficulty  in  admitting 
it  It  does  appear  most,  clearly ,  if  the  Report  is  right,  that 
Lord  nkurlaw  in  Coote  v.  Boyd  thought  it  admissible  on  either 
side.  His  Lordship  did  admit  it  upon  that  side,  upon  which, 
if  this  Plaintiff  is  right,  it  was  not  necessary ;  for  it  is  con- 
tended, that  it  is  an  established  rule,  taken  from  the  Spiritual 
Court,  that  two  legacies  are  accumulative,  if  given  by  two 
instruments.  If  that  is  a  rule,  I  admit,  I  <u^mot  raise  ^  pre- 
sumption by  evidence  against  it;  and  I  am  inclined  to  tjunl^y 
it  must  be  taken  to  be  a  rule.  But  in  ffooley  v.  Haiton,  firom 
which  that  is  taken,  the  authorities,  from  which  that  rule 
is  deduced,  had  no  idea  but  that  evidence  is  admissible; 
and  it  is  stated  by  the  writers  upon  the  Civil  Law,  that  the 
legacies  shall  be  accumulative,  if  by  two  instruments^  unless 
the  executor  can  shew  ^videpce  to  the  contrary.  If  it  is  taken 
as  a  rule  of  this  Court,  it  would  be  a  violation  of  it  to  admit 
evidence  to  raise  a  presumption  against  it*  I  should  therefore, 
if  it  is  taken  as  ^  a  rule  in  this  Court|  be  very  unwilling  to 
let  in  evidence  against  it,  first  for  the  executor.  It  was  taken 
for  granted  in  many  cases,  and  even  in  Hooky  v.  Hatton,  that 
itwould  be  admissible;  and  mJame^y.  Semmings {SG) it seema 
from  one  passage  in  the  Report,  as  if  the  Court  doubted, 
whether  parol  evidence  would  not  have  been  admissible; 
[  ^381  ]  *  though  the  determination  was  upon  the  instruments  them- 
selves, that  they  were  not  accumulative.  J,  will  say  uo  inore 
upon  the  point  as  to  the  admissibility  of  the  evidence ;  only 
desiring  to  be  understood  no|  to  give  any  opiuion  upon  it 
whatsoever. 

The  question  tb?n  13  to  be  considered  upop  the  will  and 

codicil,  taken  together*    First,  this  is  the  case  of  father  and 

child ;  and  I  must  conceive,  unless  the  Court  has  been  erro- 

Role  of  pre-    neous  in  establishing  the  rule  of  presuming  against  double 

turning  against  portions,  that  is  a  very  material  ingredient.    Upon   the  will 
doable  por-  1^ 

**^®^  (36)  2  H.  Block.  213. 
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It  is  deal*,  that  was  the  pfovision  the  testator  thoilight  suffident 
for  his  only  then  younger  child  and  any  after-bom  diildren 
he  might  have.  This  being  his  intention,  and  his  olyect  to 
provide  for  his  younger  children,  he  soon  after  by  a  codicB 
gave  to  his  son  far  short  of  what  he  had  given  him  by  the 
will,  but  a  considerable  addition  to  it:  via.  his  money  in  the 
funds.  It  seems  then  to  have  been  his  intention  to  give 
his  son  that  in  addition ;  leaving  the  wiH  to  operate  as  to  the 
legacy.  Afl;erwards  thinking,  he  might  not  have  sufficient^ 
or,  perhi^s,  that  he  had  not  so  certainly  secured  that  pro- 
vision to  his  son,  as  might  be,  he  creates  a  trust;  which 
is  only  giving  a  real  and  specific  security  for  the  same  portion  t 
but  having  done  that,  and  another  chfld  being  bom,  he 
immediately  recurs  to  his  will ;  and  to  put  an  end  to  any  doubt, 
whether  that  should  be  in  addition,  he  makes  a  codicil,  re* 
citing,  that  he  had  otherwise  sufficiently  provided  for  his  son, 
^hich  was  only  by  that  charge,  and  revoking  the  legacy  to  him 
by  the  will ;  thereby  declaring  it  not  to  be  his  intention,  that 
his  son  should  have  the  provision  by  the  charge  and  also  the 
legacy;  meaning,  that  10,000/.  should  be  his  only  portion 
with  that  small  addition  by  the  prior  codicil ;  and  then  he  gives 
the  sum  of  10,000/.  to  his  daughter  by  name. 

It  is  said,  this  is  a  gift  to  the  same  person  of  the  same  sum 
in  two  separate  instruments ;  and  therefore  ex  necessitate  it 
is  an  accumulation :  but  if  I  read  this  right,  it  is  neither  more 
nor  less,  than  giving  the  portion  to  his  daughter,*  as  persona 
designata :  she  having  come  into  existence  after  the  execution, 
and  not  being  mentioned  in  it  nominattm^  but  being  merely 
included  in  the  description  of  after-bom  children.  It  is  asked, 
why  he  did  not  revoke  the  legacy  to  her.  He  did  not  meain 
it.  He  intended  that  legacy  to  stand.  •Whether  he  took  a  wise 
way  to  put  it  out  of  *  doubt  is  another  question ;  which  is 
sufficiently  answered  by  the  argument  it  has  occasioned.  But 
we  must  consider,  what  might  have  been  floating  in  his  mind. 
It  might,  as  has  been  suggested  at  the  bar,  occur  to  him,  that 
it  might  mean  children  born  after  his  death ;  and  possibly  that 
is  the  sense,  in  which  he  meant  it;  and  knowing,  how  critical 
lawyers  are  upon  words,  and  thinking  it  necessary  to  guard 
against  such  a  construction,  he  took  that  course,  with  a  view 

to 


1800. 


Qs9oaNf( 

.V. 

The  Dnke  of 
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1800. 
OsBount 

V. 

The  Dnke  et 

If  a  testator 
by  will  gires 
2000/.  ajear 
by  way  of  join- 
tore  to  aDjr  wo- 
man he  might 
marry»  and  af- 
ter  marriage 
by  codicil  gives 
his  wife  Uie 
same  jointafCi 
she  cannot 
claim  both. 


])oiible  lega- 
cies by  two 
instmments 
upon  the  in- 
tention. 


[  •SSS  ] 


to  put  it  out  of  doubt  I  wiUput  tliis  case ;  and^ne  oAe.  can 
doubt  upon  it.  Suppose,  a  testator  by  a  will  made  before  his 
marriage  gave  to  any  woman  he  might  afterwards  marry  SCXXMl 
a  year  by  way  of  jointure ;  that  afterwards  he  married ;  and 
then  by  a  codicil  gave  his  wife  the  same  jointured :  could  it 
poiBsibly  be  intended,  she  should  have  two  jointures  ?  This 
is  almost  exactly  the  same  case.  There  are  two  provisions* 
I  am  not  determining,  dnd  will  not  say,  whether  upon  two 
provisions,  one  by  will,  the  other  by  codicil,  without  the  dr- 
<!lumstances,  that  exist  in  this  ca^e,  the  rule  would  or  would 
not  attach :  but  it  would  be  going  too  far  to  permit  this  rule 
to  operate,  ivhen  I  am  satisfied  to  the  contrary ;  and  that  there 
is.  sufficient  groutid  to  say,  the  testator  only  meant  a  gift  to 
his  dai^hter  by  name  of  the  same  provision  be  before  made 
for  her  as  one  of  his  younger,  children.  The  Counsel  for 
the  Plaintiff,  aware  of  the  difficulty,  that  might  be  thrown  in 
the  way,  asked,  whether  it  is  a  revocation  or  a  substitution. 
:In  the  first  case,  as  the  legatee  would  lose  the  benefit  of  the 
charge  upon ,  the  real  estate,  that  difficulty  would  luise, 
if  t  should  consider  this  either  as  a  revocation  or  a.  substit- 
tution.  But  according  to  my  idea  it  is  neither  the  one  nor 
the  other;  but  only  a  declaration,  that  the  Plaintiff  should 
have  the^  same  legacy  as  was  given  by  the  will  to  his  after- 
bom  children. 

•I  have  looked,  into  most  of  the  cases^  One  occurred  to 
itne,  in  which  I  was  Counsel ;  Heatlicote  v.  Heathcote^  before 
Lord  Kenyan,  when  Master  of  tfte  Rolls,  in  1786^  m  which 
I  have  got  my  brief,  with  the  notes  I  took  on  the  back  of 
the  arguments  on  the  other  side.  The  point,  I  perceive,  was 
■exactly  that  in  this  case;  whether  the  subsequent  legacy  was 
accumulative  or  a  substitution.  I  looked  into  the  decree;  and 
•it  was  held  accumulative.  Lord  Kenyan  did  certainly  rely 
much  upon  the  rule  supposed  to  prevail  in  Hoaley  v.  Hatton. 
.This  case  was  before  Coote  v.  Boyd  and  the  late  cases :  but  it 
turned,  as  I  conceive  from  my  notes,  upon  the  words  of  the 
•  codicil  themselves ;  by  which  it  appeared,  the  testator  in- 
tended them  to  be  additional.  Having  made  a  small  provision, 
considering  his  immense  fortune,  for  the  children  by  his  mar- 
riage, viz.  15,000/.,  he  made  his  will;  having  then  opiy  one 

son 
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flon  beni!    therefore  he   made  ho  additioiud  provision  for        .180t. 

younger  ofaildren.    Afterwards  he  bad  three  younger  chilr     ,q^^^h 

•dreii ;  and  then  he  made  a  codicil ;  a3  it  is  called :  but  I  much  «. 

doubt,  whether  he  meant  it  to  be  testamentary,  or  only  as  #    1%^  Dulie  of 

settlement  to  take  place  after  hia  death;  for  there  is  not  a        I*B*»», 

word  in  it  testamentary*   His  children  then  being  very  young, 

and  he  being  possessed  of  the  foUowing  sums  of  money,,  and 

stocks,  (  stating  them )  to  the  amount  of  141 ,000/.,  out  of  these 

sums  he  gives  50,000/.  each  to  two  sons,  and  to  his  daughter 

^,000/. ;  and  he  'directs  the  remainder  to  be  divided  share 

and  share  alike,  unless  there  should  be  any  other  younger 

C^ild  alive  or  bom  in  due  time  after  his  death;;    and  he 

declared,  that  by  that  paper  he  revoked  any  other  provision 

he  had  made   for   younger,  children,  except  the  settlement 

itself^  and  that  he  had  to  that  set  his  hand  and  seal;  and 

he  did  sign  and  seal  it.    This  was  in  1774.    Afterwards  in 

4783  he  made  a  codicil;  which  he  declares  to  be  a  codicil  to 

his  will,  and  directs  to  be  taken   as  part  of  his  will.    He 

recites;  that  he  liad  purchased  several  estates ;  and  h&  dugrgea 

all   the  estates  'purchased   since    making  his  will  with,  the 

raising  of  the  several  legacies  or  sums  of  money  after  men* 

tioned,  liiuted  to  or  in  favor  of  his  younger  children  after 

named.    He  then  gave  to  his  son  John  the  legacy  or  sum  of 

45,000/.;  to  his  son  Robert  the  legacy  or  sum  of  45,000/«s 

to    Elizabeth,     his     daughter,     25,000/*;    which     was    the 

same  as  he:  had  before  given  her ;   and  to  each  and  every 

other,  that  he  might  have,  the  legacy  or  sum  of   10,0()0/*  i 

and  he  directs,  that  they  shall  take  these  legacies  or  sums 

exclusive  of  and  over  and  besides  any  portion  or  portions^ 

sum  or  sums  of  money,  which  may  be  provided  either  by  the 

settlement,  or  by  any  deed.- or  deeds,  writing  or  writings,  or 

by  his  said  last  will  by  him  made  and  executed  subsequent 

to  his  marriage  spttlement.  ' 

Upon  this  case  Mr.  Maddocks  insisted,  the  word  "  writings'^ 
did  not  mean  testamentary  writings,  but  by  \my  of  deed. 
But  he  says,  "  by  any  deed  or  deeds,  writing  or  writings,  or 
*  by  his  said  last  win."  He  had  given  them  no  provision  by 
lis  last  will.  I  did  not  hear  the  judgment  4  which  has  been 
often  quoted  as  strong  in  favor  of  accumulative  legacies; 
but  I  think,  it  turned  upon  the  ground  I  have  mentioned. .  > 
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1^.  All  the  Judgesi  Wore  whom  this  question  has  been,  have 

OsBORNB     ^i^^d»   ^^^    small    circumstances  will    raise  an  inference 

V.  against  this  accumulation.    This  case,  I  think,  affords  a  suffi- 

Hie  Dnke  of  ejQQt  ground.    Therefore,  I  am  satisfied  in  declaring,    that 

T^f^*       upon  this  will  and  codicil  the  Plaintiff  is  entitled  (Hilyto  one 

Stan  'U  *  '^^S^y  ^^  10,000^ ;  but  it  shall  be  particularly  mentioned  in 

raise  an  infer-  ^^^   decree,     that   evidence    was    offered,    and    not    read, 

enee  against     without  prejudice  to  the  question,  whether  it  is  admi8sible» 

double  lega-     or  not. 

eiei«  ——————————— 


The  decree  stated^  that,  an  objection  having  been  taken  for 
the  Plaintiff  to  reading  the  depositions  of  the  Duchess  of 
Leeds  and  George  Brooks,  Esq.  in  order  to  prove,  that  the 
Duke  of  Leeds  did  not  intend  to  give  the  Plaintiff  under  the 
description  of  an  after-bom  child  a  legacy  of  10,000/.  by  his 
will  and  a  Kke  legacy  by  his  codicil,  dated  the  14th  of  April, 
1798,  which  was  offered  by  the  Defendant,  the  eldest  son  and 
lK>Ie  executor  of  the  testator,  without  hearing  the  said 
evidence  read,  but  without  prejudice  to  the  question  as  to  the 
admissibility  thereof,  the  Court  declared,  that  upon  the  true 
construction  of  the  will  and  codicil,  dated  the  14th  of  AprU, 
1798,  the  Plaintiff  is  not  entitled  to  the  provision  of  10,000/., 
jpven  by  testator's  will  to  each  of  his  after-bom  children,  and 
also  to  the  legacy  of  10,000/.  given  to  her  by  the  codicil,  dated 
the  14th  of  April,  1798. 

The  decree  directed  the  accounts  to  be  taken ;  and  that,  in 
case  the  personal  estate  shall  not  be  sufficient  for  payment  of 
the  debts,  funeral  expences  and  legacies,  any  of  the  parties 
are  to  be  at  Uberty  to  apply. 


LUSH  V.  WILKINSON. 


Rolls. 
1600. 

To  impeach  a  "DY  indentjires,  dated  the  31st  of  c/antiary,  1793, Ca^ 

settlement  af-  wood,  in  order  to  make  a  settlement  and  provision  for 

'  ™*V™*o*     ^  ^^  Mary  Cawood,  conveyed  certain  leasehold  premises 

Me  13  Eliz.  "P^** 

Che  hosband  most  be  proved  to  have  been  indebted  at  the  time,  and  to  the 
extent  of  insol?ency.  The  creditor  not  prodacing  any  evidence,  his  bill 
was  dumissed,  with  liberty  to  file  another. 
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upon  trust  for  himself  for  life ;  and  aft»  his  dec^ai^e  to'  pay  I8OO;. 
to  his  wife  for  her  own  sole  and  separate  use  an  annuity  of  f*"^^^^ 
50/,  per  annum  for  the  remainder  of  the  respective  terms^  if  f,^ 

she  should  so  long  live ;  and  as  to  the  remainder  of  the  rents  Wilkin'soN. 
and  profits,  and,  after  the  decaase  of  his  wife,  as  to  the  saicL 
premises,  upon  trust  for  himself,  his  executors,  &c. 

He  died  upon  the  11th  of  October ^  1793.  By  his  will, 
dated  the  19th  o{  August,  1793,  reciting  that  he  had  lately 
settled  upon  his  wife  an  annuity  of  50/,,  therefore  he  gave  her 
one  shilling.  ./ 

.  The  leasehold  premises,  upon  which  the  annuity  was 
charged,  consisted  of  four  houses ;  two  of  which  were  suI;h 
ject  to  a  mortgage  of  600/.  and  the  other  two  to  a  mortgage 
of  250L  Upon  the  death  of  the  testator  hb  widow  took  pos- 
session ;  and  received  the  rents  and  profits.  The  mortgagee 
for  600/.  pressing  for  his  money,  she  paid  him  ofi^,  and  took 
an  assignment. 

The  bill  was  filed  on  the  3d  of  June,  1799,  by  a  creditor  of 
the  testator  against  his  executor  and  against  the  widow ;  pray? 
ing  an  account  of  the  personal  estate,  debts,  &c. ;  and  that 
the  deed  granting  the  annuity  to  the  Defendant  Mary  Cawood 
may  be  declared  fraudulent  and  void  as  against  the  credi- 
tors, as  being  voluntary ;  also,  that  an  accbunt  may  be  taken 
of  the  rents  and  profits  of  the  leasehold  premises  received 
by  her.  ♦ 

The  bill  charged,  that  the  deed  was  subsequent  to  the 
marriage;  and  that  Cawood  was  then  in  insolvent  circum-? 
stances,  or  was  then  indebted  to  several  persons ;  the  greatest 
part  of  which  debts  remained  unsatisfied  at  his.  death}' a^ 
that  therefore  the  deed  is  void  as  against  creditors. 

The  widow  by  her  answer  stated,  that  her  husbaad  being 
desirous  of  making  some  provision  for  her  made  the  inden- 
tures oi  January  1793;  which  were  openly  and  bond  Jide 
executed  for  the  purpose  of  making  a  provision  for  her,  if 
she  should  survive.  She  denied,  that  he  was  insolvent  at  the 
time  of  making  the  deed  or  any  other  time ;  and  stated,  that 
beyond  the  two  mortgage  debts  she  believed  he  did  not  owe 
above  100/. ;  and  none  of  such  debts  were  due  at  his.  death; 
and  liis  personal  property  considerably  exceeded  what  he 
owed. 
Vol.  V.  D  D 
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180a         '^  The  Defimdant  went  into  evUence  to  shew,  that  her  h«0* 
^^"^         hand  had  been  in  good  circumstances.     No  evidence  was 
9.  produced  by  the  Plaintiff. 

WlUUMSON. 

Mr.  Biekardi  and  Mr.  J^hmont  for  the  Fbuntiff. 


Mr.  Hallf  for  the  Defendant. 
In  The  East  India  Company  v.  Clavett  (  87  ),  .even  though 
there  were  debts,  yet  under  the  circumstances  it  was  held, 
that  a  voluntary  provision  for  a  wife  may  be  good ;  as  where 
the  debts  are  trifling,  and  the  property  very  large.  The 
Statute  (38)  shews,  it  must  be  firaudulent,  by  the  penalty  and 
ferfisiture  imposed ;  firom  which  the  object  is  evident.  It  b 
clear,  that  if  there  were  no  debts  at  the  time,  it  is  good ;  the 
object  to  provide  for  a  wife  being  meritorious ;  and  in  Sagi* 
tary  ▼•  Hide  (89 )  it  is  laid  down  by  the  Court,  that  every 
voluntary  conveyance  is  not  therefore  fraudulent ;  but  a  vo- 
hmtary  conveyance,  if  there  was  a  reasonable  cause  for  the 
making  of  it,  may  be  good  and  valid,  even  against  a  creditor. 
Lord  Mansfield  thought,  the  Court  had  gone  too  far  in  setting 
aside  voluntary  conveyances,  as  being  therefore  fraudulent 
His  Lordship  expresses  himself  very  strongly  in  Doe  v.  Rout- 
ledge  (40):  but  he  held,  that  it  was  absolutely  necessary, 
Aere  should  be  creditors.  Lord  Hardwicke  in  Russell  v. 
Hammond  ( 41 )  states  Bovye^s  Case  (42 ) ;  and  in  Lord  Towns-' 
kend  v.  WinMam  ( 48 )  he  lays  down  the  general  doctrine 
on  the  subject.  In  Walker  v.  Burrows  (44)  the  circum- 
stance of  being  indebted  at  the  time  is  considered  most  es- 
sential (45).     These  cases  underwent  a  very  strict  review 

by 


(37)  Oilb.  Rep.  37.  Pre.  Ch. 
317.  See  as  to  that  case  Oeorye 
V.  MUbanke,  post.  Vol.  IX,  190. 

(38)  13  Elix.  c.  5. 

(39)  2  Vem.  44. 

(40)  Cowp.  706. 

(41)  1  Atk.\Z. 

(42)  1  Ventr.  193. 

(43)  2  Ves.  1. 

(44)  1  Atk.  98. 

(45)  In   MotUngue    v.    Lord 


Sandwich.  2d  July,  1797,  m 
Chancery,  the  Lord  Chancellor 
held  clearly,  that  there  must  be 
creditors  at  the  time.  See  Wil- 
liams V.  Kidney,  post,  Vol.  XII, 
136.  Battersbee  v.  Farrington, 
1  Swansi.  106.  Holkway  v.  Mil- 
lard,  1  Madd.  414.  Upon  the 
Statute  27  Elix.  c.  4,  as  to  por- 
ehasers,  see  Brown  v.  Carter^ 
post,  862,  and  the  note,  867. 
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by  Lord  Kenyan  in  Stephens  y.  OUte  ( 46 )  a  case  precisely         1800. 
the  same  as  this.  ^TtrT-r 

IjVSff 

The  circumstances  distinguishing  this'  case  are,  that  there  «. 

is  no  evidence  of  any  debt  except  the  two  mortgages.  The  WnjLiNSONi 
widow  also  stands  in  the  character  of  a  mortgagee  upon  her 
husband's  estate ;  and  there  is  no  instance  of  relief  prayed 
against  a  mortgagee  without  offering  to  redeem ;  which  offer 
is  not  made  by  this  Plaintiff.  There  was  no  secrecy  in  the 
transaction ;  and  her  husband  cut  her  out  of  his  will  on  ac* 
count  of  this  provision.  It  has  been  acquiesced  ^  in  ever  [  *S87  ] 
since  his  death,  above  six  years.  There  would  hare  been 
property  enough  to  have  answcfred  this  demand,  if  the 
Plaintiff  had  called  upon  the  executor  in  time:  but  he  has 
auffered  the  executor  to  waste  the  property.  The  bill  ought 
to  be  filed  by  the  executor,  not  by  the  creditor:  Ehmlie  ▼• 
APAulay  ( 47  )• 

Mr.  Richard^^  in  Reply. 
.  The  opinion  of  Lord  Mansfield  referred  to  was  not  given 
judicially.  The  executor  could  not  file  the  bill  with  so  much 
effect  as  a  creditor;  for  as  against  the  party  himself  or  the 
execytor  representing  him  the  settlement  was  good.  In  the 
case  upon  the  will  of  the  Duke  of  Newasstle  ( 48 ),  which 
was  much  discussed  before  your  Honour  upon  other  points, 
this  point  upon  a  voluntary  settlement  arose  before  the  Lard 
Chancellor.  It  was  pressed,  that  the  bill  should  be  dismissed : 
but  the  Lord  C/tancellar  would  not  dismiss  the  bill  merely  on 
the  ground,  that  the  settlement  was  voluntary :  but  it  remained 
before  the  Court,  to  see,  whether  the  Duke  was  in  debt,  or 
not;  with  a  view  to  see,  whether  it  could  or  could  not  be 
established.  I  admit,  the  law  is,  as  stated ;  that  there  must 
be  a  debt  "at  the  time :  but  in  this  case  there  ought  to  be  an 
account,  to  see  the  state  of  the  assets ;  and  as  the  widow 
must  be  before  the  Court,  to  account  for  the  rents  and  profits 
she  has  received,  the  Court  will  direct  an  inquiry,  in  order 
to  prevent  another  suit. 

(46)  2  Bro.  C.  C.  90.  the  note,  96.   Doran  r.  SimpiOH, 

(47)  3  Bro.  C.  C.  624.    See    IV,  661. 

also  Uiterson  v.  ifotr,  4  Bro.  C.        (48)  Lady  CHnton  v.  Lord  Aa* 
C.  270.   Ante,  Vol.  II,  95,  and    bert  Seymour,  ante.  Vol.  IV,^  440. 
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Lush 

r; 

WltKINSON« 


[  S88  ] 


Master  of  th6  Rolls. 

You  appear  as  a  subsequent  creditor;  and  desire  an  ac-^' 
couiit/  in  order  to  invalidate  this  settlement  by  proving  prior 
debts.  I  have  great  doubt,  whether  you  have  a  right  to  come 
without  proving  any  one  antecedent  debt.  In  Step/tens  ▼• 
V.  Olive  Lord  Kent/on  seems  to  think,  that  without  an  ante-' 
cedent  debt  proved  there  is  no  such  right.  A  single  debt  will 
not  do.  Every  man  must  be  indebted  for  the  common  bills 
for  his  house ;  though  he  pays  'them  every  week.  It  must  de- 
pend upon  this :  whether  he  was  in  insolvent  circumstances  at 
the  time.  It  is  very  difficult  to  let  the  Plaintiff  have  a  decree 
to  keep  the  widow  in  Court ;  and  yet  I  do  not  like  to  let  her 
out  without  giving  liberty  to  file  another  bUl.  It  is  very 
extraordinary  for  a  subsequent  creditor  to  come  with  a'  fishing 
\nSl,  in  order  to  prove  antecedent  debts. 

Dismiss  the  bill  agwist  the  Defendant  Mary  Cawood  with 
costs;  with  liberty  to  file  another  bLU(49);  and  let  the  ac- 
count be  taken  against  the  executor. 

« • 

(49)  See  post.  Vol.  XII,  155.  Hottaway  v.  Millard,  1  Madd. 
414. 


WHELDALE  r.  PARTRIDGE. 

1800.  (  7%^  Master  of  the  Rolls /or  the  Lord  Chancellor  ). 

May^OthMth. 
To  COD  vert  real  1)^  deed-poll,  dated  the  30th  o(  March,  1770,  reciting  the 


or    persoDal 
property,    as 
between  the 
real  and  per- 
sonal   repre- 
sentatives. 


marriage  lately  had  between  Edward  Wilby  and  Susanna 
West:  and  that  before  the  marriage  Susanna  West  was  seised 
in  fee  of  certain  lands  in  the  county  of  Lincoln^  devised  to 
her  by  her  father ;  and  upon  the  request  of  Edward  Wilby 
she  had  consented  to  the  sale  thereof,  and  had*  executed 
from  the  state  P^^P^^  conveyances  for  that  purpose ;  and  in  consideration 
in  which  it  is  thereof  Edward  WUby  had  paid  to  Senior  West  in  trust  for 
found  at  the  him 

death,  the  character  of  land  or  money  must  by  the  trust,  covenant,  &c. 
be  imperatively  and  definitively  affixed  to  it:  otherwise,  if  there  was  an 
option,  there  is  no  equity. 

The  bill  by  the  heir,   claiming  property  as  real  estate,  was  dismissed 
without  costs. 

A  question  upon   the  rule  *'  possessio  fratris^^*  S:c^  depending  upon  tho 
implication  of  ah  estate  for  life,  was  not  determined. 
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him  and  Susanna^  his  wife,   IQOOLy  part  of  the  money  raised  18001. 


by  the  sale,  to  be  disposed  of  as  after  mentioned  ViBflftrflrrf 
Wilbyand  his  said  wife  granted  the  said  1200/.  to  West,  his  .  „^ 
execQtorsy  &c,  upon  the  trusts  and  to  and  for  th6  i|ses,  intents  PARTRiDOEi 
and  purposes  after  declared  ;  and  did  consent  and  agree,  that 
the  same  should  be  disposed  of  and  applied  accordingly: 
( that  is  to  say ) ;  that  the  said  SefUor  West,  his  executors  or 
administrators,  should  lay  out  the  said  money  in  the  purchase 
of  lands  and  tenements,  lying  in  the  said  county,  of  as  good 
value  as  he  or  they  could  get  fot  the  same,  as  soon  as  con- 
veniently might  be,  and  should  cause  or  procure  such  lands 
and  tenements,  when  purchased^  to  be  settled  and  conveyed 
to  such  use  and  uses,  as  they,  the  said  Edward  Wilby  and 
Susanna  his'  wife,  should  by  any  deed  or  deeds,  writing  or 
writings,  under  their  hands  and  seals  executed  by  them  in  the 
presence  of  two  or  more  credible  witnesses,  direct  and  ap- 
point ;  and  for  want  of  such  direction  and  appointment  then 
to  the  use  of  the  right  heirs  of  the  said  Susanna  for  ever ; 
and  it  was  agreed,  that  Senior  West,  his  executors  and  ad^ 
ministrators,  should  in  the  mean  time,  until  such  purchase  and 
settlement  could  be  made,  put  out  at  interest  the  said  ISOOl. 
upon  such  security  or  securities  as  the  said  Susanna  should 
approve  in  his  or  their  names,  and  pay  the  interest  thereof 
firom  time  to  time  to  the  said  Edward  Wilby  and  hid  assigns 
during  his  life;  and  after  his  *  decease  then  to  pay  and  apply  [  *389  ] 
the  principal  money  and  interest  in  such  manner  as  therein 
mentioned :  ( that  is  to  say) ;  in  case  the  said  Susanna  should 
happen  to  survive  the  said  Edward  Wilby,  then  in  trust  that 
Senior  West,  his  executors,  or  administrators,  should  aft^r 
the  death  of  Edward  Wilby  pay  all  said  money,  as  well  prin- 
cipal as  interest,  unto  said  Susanna  and  her  assigns,  to  be  dis- 
posed of  at  her  free  will  and  pleasure;  and  in  case  said 
Susanna  should  die  before  Edward  Wilby,  and  leave  any 
child  or  children,  then  in  trust  that  Senior  West,  his  ex^u- 
tors  and  administrators,  after  the  death  of  Edward  Wilby 
should  apply  and  dispose  of  all  the  said  money,  as  well  prin- 
cipal as  interest,  for  and  towards  the  maintenance  and  edu- 
cation of  such  child  and  children,  until  he,  she,  or  they, 
should  attain  the  age  of  twenty-one  years ;  and  then  the  re^ 
sidue   of  such  principal  money  should    be  equally  divided 

amongst 
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amongst  them :  but  if  such  child  and  children  should  have 
attained  that  age  at  the  time  of  the  death  of  Edward  Wilby, 
that  then  Senior  West^  his  executors  and  administrators, 
should  pay  said  principal  money,  and  such  interest  as  should 
then  happen  to  be  in  arrear  arid  unpaid,  to  such  child  and 
children,  to  be  eqmilly  divided  amongst  them,  if  more  than 
one,  dr  their  legal  representatives :  but  in  case  said  Susanna 
should  happen  to  die  before  Edward  Wilby,  and  leave  no  chfld 
or  children,  then  in  trust  that  Senior  West^  his  executors  and 
administrators,  should  after  the  death  oi  Edward  Hilby  pay 
said  principal  money  and  all  the  interest  thereof  unto  such 
person  or  persons  as  she,  said  Susanna^  should  by  her  last 
will  and  testament  in  writing  or  by  any  other  writing  to  be 
signed  by  her  in  the  presence  of  two  or  more  credible  wit* 
nesses  give  and  bequeath;  and  at  such  time  and  times  as  the 
toid  Susanna  by  such  last  will  or  writing  should  direct  or 
appoint. 

By  the  same  deed  Senior  West  covenanted  to  dispose  of 
and  apply  the  said  1200/.  and  interest  upon  the  trusts  and  to 
the  uses  before  declared  ;  and  Edward  Wilby  covenanted  not 
to  intermeddle  or  interrupt  him  in  such  application ;  and  by 
a  bond  of  the  same  date  West  became  bound  in  the  penalty 
of  2400/.,  to  be  void,  if  he,  his  heirs,  executors,  administrators 
or  assigns,  should  perform  the  covenants,  &c.  to  be  performed 
on  his  part  by  the  said  deed. 

West  in  pursuance  of  the  trust  with  the  approbation  of 
Wilby  and  his  wife  invested  the  sum  of  1200/.  in  securities 
granted  upon  the  *  acre  taxes  under  an  Act  ( 50  )  of  Parliament 
for  draining  and  improving  the  fen  lands  in  the  county  of 
Lincoln;  upon  which  that  sum  remained  ever  since.  Susanna 
Wilby  died  in  1780  without  issue ;  leaving  her  husband  sur* 
viving ;  who  died  afterwards.  No  appointment  was  executed 
by  will  or  otherwise. 

The  bill  was  filed  by  the  devisees  in  trust  and  executors  of 
West  Wheldale,  one  of  the  co-heirs  at  law  of  Susanna  Wilby 
at  the  time  of  her  death;  claiming  a  moiety  of  the  trust  money, 
as  to  be  considered  as  land. 

The  whole  was  claimed  by  the  executors  of  Edward  Wilby 

on  the  ground  that  it  vested  absolutely  in  Susanna  Wilby^ 

and 
(60)  6  Gto.  HI. 
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and  she  had  a  disposing  power  over  it:  but  as  she  had  aot         IMOL 
executed  that  power,  upon  ter  death  it  vested  in  her  hu»-    ^  ^"^^ 
band.  •  « 

Another  question  arose  between  Defendants  as  to  the  other  Partridob. 
moiety ;  which  was  claimed  by  Susanna  Hall  upon  the  ground 
taken  by  the  Plaintiffs,  as  only  sister  of  the  whole  blood  and 
heiress  at  law  of  WiUiam  Lawson,  the  other  co-heir  of  Stir 
Manna  WUby  at  the  time  of  her  death.  A  claim  was  also  made 
upon  that  moiety  by  two  sisters  of  the  half-blood  of  Susanna 
Hall  and  William  Lawson  ;  insisting,  that  they  together  with 
her,  as  being  the  only  surviving  children  of  William  Lawsom 
the  elder,  were  with.  West  WheUUde  the  co-heirs  at  law  of 
Susanna  Wilby  at  the  death  of  Edward  Wilby;  who  was  en- 
titled to  an  estate  for  life ;  and  therefore  the  reversion  or  re- 
mainder to  the  heirs  of  Susanna  WUby  could  not  take  e£bct 
or  fall  into  possession  till  his  deiith;  and  WiUiam  Lawson 
the  younger  having  died  in  the  life  of  Edward  Wilby  was 
never  actuallly  seised  of  any  estate  of  inheritance  in* that 
moiety. 

The  Attorney  General  and  Mr.  Greenwood^  for  the 
Plaintiff. 
This  transaction  is  very  extraordinary :  and  the  instrument 
is  very  defective :  but  the  only  way  of  giving  sense  to  it  is  by 
reading  both  parts  together;  and  then  the  meaning  is,  that, 
if  no  disposition  b  made,  it  shall  go  to  the  right  heirs  at 
law  of  ^Susanna  Wilby ^  not  to  her  next  of  kin ;  and  upon  the  [  *  S91  ] 
disposition  of  the  interest  to  Edmard  Wilby  for  life  the  in- 
tention must  have  been,  that  if  the  money  should  be  laid  out 
in  land,  he  was  to  have  a  life  estate.  So,  from  the  disposition 
to  the  children  after  the  death  of  Edward  Wilby  it  is  to  be 
presumed,  that  at  all  events  he  was  to  have  it  for  his  life.  In 
case  Susanna  Wilby  dies  in  the  life  of  her  husband,  leaving 
no  child  or  children,  then  it  is  to  go  according  to  her  appoint* 
ment  by  will  or  in  writing :  but  no  provision  is  made  for  de- 
feult  of  such  appointment ;  and  then  the  first  limitation  to  her 
lieirs  is  to  take  effect ;  as  if  it  bad  been  laid  out  in  land, 
according  to  the  primd  facie  intention.  The  instrument  is 
silent  after  the  power  of  appointment.  If  the  intention  was, 
that  her  husband  surviving  her  should  be  entitled  as  her  re- 
presentative, words  to  that  effect  would  have  been  inserted : 

but 
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1800.  but,  the  instrument  being  silent  in  that  respect,  the  only 

position  in  default  of  appointment  is  the  disposition  of  it 


^Mr  "UKY  DAT  It 

^^  land  contained  in  the  former  part  of  the  instrument ;  and  that 

PjUIT^doIS.   is  a  rational  settlement  of  the  property;  which  was  real  estate 

of  Susanna  Wilby^  which  she  consented  to  sell  for  the  ac- 
comimodation  of  her  husband;  retaining  only  this  sum  of 
laOO/.  to  be  laid  out  in  land.  Though  it  has  not  been  ac- 
toldly  so  applied,  there  is  no  ground  for  the  implication,  upon 
which  the  claim  is  raised  against  the  heir ;  which  is  prevented 
by  the  express  direction  to  lay  the  fund  out  in  land,  with 
the  ultimate  limitation  to  the  right  heirs  of  Susanna  Wilbjf 
for  ever.  That  is  the  only  limitation  in  this  settlement,  that 
exhausts  the  whole.  If  this  fund  had  been  laid  out  in  land,' 
and  no  appointment  had  been  made,  Mr.  Wilby  would  have 
contended,  that  he  was  entitled  to  an  estate  for  life,  upon  the  evi- 
dent intention  from  the  whole  instrument :  if  she  had  executed 
the  power  of  appointment  in  his  favor,  he  would  have  contend- 
ed, that  she  had  a  power  of  appointment  after  his  death.  In 
those  cases  then  he  would  have  contended  for  moulding  the 
two  parts  of  the  instrument  together.  Otherwise  the  conse- 
quence would  be,  that,  if  it  had  been  laid  out  in  landj  she  would 
have  lost*her  power  of  appointment.  The  clear  meaning  b,  that 
she  should  have  the  sole  power  of  appointment,  subject  to 
his'  life  interest ;  whether  it  was  to  be  taken  as  land  or  money ; 
and  the  ultimate  limitation  was  left  by  the  framer  of  the  set- 
tlement upon  the  preceding  part;  by  which  he  conceived  he 
had  provided  for  that.  The  trustee  is  commanded  to  lay  it 
out.  .  It  is  not  lefl;  to  his  pption.  The  direction  is  to  do 
[  *S92  ]      *it  as  soon  as  conveniently  may  be;  and  all  this  is  to  be  in' 

the  mean  time,  until  the  money  is  so  laid  out.  All  the  cases, 
in  which  it  has  been  determined,  that  it  shall  be  land  or  money, 
acicording  to  the  circumstances,  have  been,  where  there  ha» 
been  an  option  to  lay  it  out  in  land  or  personal  securities: 
but  those  cases  are  not  applicable  to  this  argument ;  for  this 
is  a  positive  engagement;  and  the  provision,  that  it  may  rest 
upon  personal  securities,  is  temporary  only,  with  reference  to 
the  contingencies  in  the  mean  time.  They  meant,  though  she' 
she  was  under  coverture,  to  give  her  the  election  to  make  it 
money;  and  if  she  should  think  fit  to  do  so,  the  instrument 
points  out  the  particular  form.  As  she  did  not,  the  original 
disposition  must  stand.    However  absurd  the  intention,  that 

it 
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it  should  be  laid  out  both  against  the  husband  tnA  the  chil- 
dren^  yet  certainly  that  was  the  intention ;  •  and  the  absurdity 
disappears^  when  it  is  considered,  that  they  were  looking  to 
the  appointment,  as  the  means  of  a  reasonable  provision 
among  the  children;  and  they  thought  that  object  secured. 

Mr.  Mansfield  and  Mr.  Alexander,  for  the  Defendant 
Susanna  Hall,  also  contended,  thlit  this  was  to  be  considered 
land.    Upon  the  question  with  her  sisters  of  the  half  blood. 

We  certainly  must  contend,  that  the  right  to  have  the  fiind 
liud  out  in  land  accrued  immediately  on  the  death  of  Susanna 
WUby,  There  is  no  authority  for  an  implied  estate  for  life 
in  her  husband.  It  was  money  arising  from  the  estate  of  the 
wife,  substituted  in  the  place  of  it,  with  power  to  the  husband 
and  wife  to  appoint  what  uses  they  pleased  of  it  as  land ;  but 
no  other  use  can  possibly  be  raised  by  implication  against 
the  direct  words  of  the  d^ed.  Upon  this  supposition  William 
Lawson  would  have  had  acturi  se\|sin ;  and  then  without  doubt 
Us  heir  of  the  whole  blood  is  entitled.  ' 


180(K 
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•  Mr.  Richards  and  Mr.  King,  for  the  Sisters  by  the  half 
blood  of  William  Lawson  the  younger  concurred,  that  this 
money  was  to  be  considered  land.     Upon  the  second  question/ 

This  being  considered  as  land,  upon  the  true  construe- 
ticm  Edward  Wilby  was  tenant  for  life;  and  tlteaWiUiam 
Lawson,  the  heir  of  Mrs.  Wilby  at  the  time  of  her  death, 
never  had  seisin,  so  as  to  make  the  sister  heir.  The  ge-' 
neral  intention  is  to  be  presumed  from  the  husband's  bar- 
ing the  interest  for  his  life.  It  is  impossible  to  give  effect 
to  every  part  of  the  instrument  without  giving  him  an  estate 
for  Ufe  at  all  events.  The  fund  has  not  been  laid  out  in 
land.  The  interest  has  been  given  to  the  hnsband  during 
his  life.  How  then  can  it  be  said,  that  Lawson  *  had  seisiii 
in  his  life;  when  in  the  event,  and  a  necessary ^event,  the 
husband  had  the  interest  for  his  life:  viz*  idll  the  money 
should  be  laid  out  ?  There  was  no  freehold  in  any  person 
in  the  Ufe-time  of  the  husband;  for  he  had  the  interest  for 
life ;  and  his  Ufe  continued  beyond  that  of  Lawson.  The  con- 
sequence is,  all  these  sisters  must  take  as  co-heiresses  of 
Suiantta  Wilby,  the  person  last  seised. 


[  •393  ] 
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HOO.  .    Mr.  Graham  and  Mr.  Short,  for  the  Execators  of  Ed- 

^^  There  is  no  right  in  any  person  to  call  upon  this  Court  to 

Pabtbidgb.    change  the  property  from  that  shape,  in  which  it  was  at  his 

death.  There  is  no  possibility  at  this  moment  of  converting 
it  into  land  for  any  of  the  purposes,  which  could  be  in  the 
eontemplation  of  the  parties. .  The  claim  is  set  up  by  mere 
volunteers.  There  are  no  children.  Though  the  instrument 
is  not  correct,  it  i&hews  a  dear  intention.  From  the  nature  of 
the  instrument  there  was  clearly  an  option.  It  was  competent 
to  the  husband  and  wife  to  elect  to  take  it  or  apply  it  as 
money:  if  that  is  so,  it  is  conceded,  that  it  must  remidn 
money ;  for  the  whole  argument  goes  upon  its  being  an  im* 
perative  trust.  The  object  was  very  reasonable.  Both  par- 
ties at  the  time  thought  it  most  convenient  to  have  it  in  the 
shape  of  money.  Then  looking  to  a  future  family,  they  con- 
sidered, it  might  be  most  convenient  to  lay  it  out  in  land ; 
and  therefore  a  power  was.  given  to  them  to  do  so :  but  they 
did  not  mean  that  to  take  effect,  if  their  circumstances  should 
continue  the  same :  so/  that  it  would  be  more  convenient  to 
keep  it  as  personal  property.  The  object,  if  it  should  be 
laid  out  in  land,  was,  a  settlement  according  to  their  joint 
appointment.  The  sentence  is  coupled  by  the  word  **  and." 
Therefore  a  joint  appointment  is  a  necessary  preliminary  to 
the  purchase ;  and  there  is  no  direction  as  to  the  rents  and 
profits  of  the  landf  till  there  is  such  joint  appointment.  The 
deed  has  expressly  provided  for  the  disposition  of  this  money 
in  every  event  that  could  happen.  In  the  event,  that  has 
happenedi  she  took  the  absolute  interest.  Robinson  v.  Dtu- 
gale  {51).  Maskelyne  v.  Maskelyne  (52)^  A  power  to  a 
inan  to  dispose  at  his  will  and  pleasure  gives  a  fee.  Tomkt^ 
IKm  V.  Digkton  (53).  As  to  the  limitation  to  the  right  heirs 
of  Mrs.  Wilby^  the  only  purport  of  that  evidently  is,  that 
there  was  no  farther  limitation  of  it ;  that  beyond  the  pre- 
ceding limitation  it  was  to  be  considered  as  undisposed  of. 
[  ^S94  ]       ^®^  *  then,  how  it  is  disposed  of,  when  in  the  shape  of  money. 

The  depression  "  in  the  mean  time,"  &c.  cannot  mean  a  defi- 
nite period,  within  which  a  purchase  was  to  be  made ;  for 
the  deed  goes  on  to  provide  for  paying  both  principal  and 

interest 
(51)  2  Fern.  181.        <5S)  Amb.  760.        (58)  1  P.  Wm».  149. 
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interest  absolutely  to  the  children.     That  expression- meani  18M. 

only,  till  they  shall  choose  to  make  use  of  their  option.     The    -«.  ^^^""^ 

moment  the  purchase  and  settlement  become  inapplicable  the  j^ 

bounds  of  the  mean  time  become  indefinite.     The  wife  there-  PartridgBL 

fore  never  having  called  upon  her  husband  or  the  trustee  to 

lay  out  the  money,  she  must  be  supposed  to  have  meant  the 

husband  to  take  it,  as  she  took  it  herself;  and  the  question 

is  precisely  the  same,  as  if  she  had  left  children.     If  there 

had  been  children,  and  the  heir,  aftier  they  had  received  their 

shares  had  called  upon  the  trustee  to  lay  it  out  in  land,  and 

call  back  what  had  been  paid,  it  would  have  been  impossible* 

In  the  event  there  is  no  direction  in  words:  but  there  is 

irresistible  implication.    Having  no  children,  it  was  natural 

for  her  not  to  make  an  appointment ;  knowing,,  that  her  bus* 

band,  the  only  object,  would  take  it. 

In  this  case  there  is  no  Elquity  for  the  heir  at  law  against 
the  personal  representative.  The  cases  upon  that  point  are 
very  numerous.  Chichester  v.  Bickerstaff  (54).  Curling  v* 
Alay  cited  in  Guidot  v.  Guidot  {  55).  Si/mans  v.  Rutter  (  56  )• 
The  Court  never  considers  money  as  land  or  land  as  money, 
except,  wUbre  the  direction  or  covenant  is  imperative  and  ab« 
solute.  Walker  v.  Denne  (57),  which,  underwent  great  dis* 
cussion,  6hews,  how  little  stress  is  to  be  laid  upon  the  limi(« 
ation  to  the  right  heirs.  It  shews  only,  that  they  do  not  know 
what  to  do  with  it;  and  meant  to  do  nothing  with  it,  unless 
a  settlement  should  be  made.  The  clear  object  of  this  deed 
was,  that  there  should  be  no  investment  in  Und^  till  the  des^ 
tination  of  that  investment  should  be  marked  out  by  tHf 
settlement.  She  was  not  confined  to  any  partipular  mo4^ ; 
for  she  might  have  done  it  by  letting  her  husband  take  the 
interest  for  Ufe ;  the  children  taking  the  capital  absolutely ; 
and  by  not  making  any  settlement  she  has  made  an  option, 
that  it  shall  remain  in  statu  quo.  This  Court  will  not  execute 
executory  contracts  for  volunteers;  though  perhaps  they  might 

for 

(54)  2  Vem.  205.  note  to  the  last-mentioDed  cssa, 

(55)  3  Atk.  254.  See  sUo  805,  o.  Ante,  303;  and  the 
Swann  v.  Fonnereau^  Ualliday  notes,  I,  45,  204:  Post,  VoU 
V.  Hudson,   Croft  v.  SUe,  Ken-    VI,  198. 

neU  V.  Abbott,  ante,  Vol.  Ill,        (56)  2  Fern.  227. 

41, 210;  VoL  IV,  60,  802;  and        (57)  Ante,  Vol.  II,  172. 

otiieir  cases  referred  to  in  ike 
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I. 

1800.         for  persons,  who  might' enter  into  the  contemplation  of  parties, 
jj^  ^"^^^^^         though  remotely,  as  children  of  another  marriage. 

V. 

PaRTBIDgi^  The  Attorney  General,  in  Reply. 

The  cases  cited  axe  perfectly  inapplicable  to  this  Case. 
They  are  all  cases  of  option;  such  as  Walker  ▼•  Denne. 
"Wliere  there  is  a  simple  direction,  and  not  an  imperative  trust, 
it  shall  be  takeii  as  found.  Chichester  v.  Bickerstaff  was  the 
case  of  an  heir  endeavouring  to  make  the  perscmal  representa- 
tive debtor ;  where  all  the  trusts  of  the  settlement  were  at  an 
end  before  the  death  of  Sir  Charles  Bickerstaff.  The  debt 
was  extinguished ;  and  could  not  be  revived  for  the  heir*  In 
PuUeney  v.  Lord  Darlington {58)  it  was  held,  that  the  heir, 
could  not  make  the  personal  representative  debtor  simply  for 
that  purpose.  But  in  Lechmere  v.  Lechmere  (59)  Lady  Lech- 
mere  had  a  right  to  have  it  laid  out ;  and  the  Court  would  not 
let  her  relinquish  her  right.  The  question  has  always  been, 
whether  the  trust  was  at  an  end  or  not.  In  Symons  v.  Rutier 
there  was  an  express  remainder. 

In  this  cas6  there  is  an  express  agreement,  that  the  money 
shall  be  laid  out  in  land  as  soon  as  convenienfly  may  be. 
There  is  no  control  upon  the  part  of  the  husband  or  wife. 
The  instrument  goes  on  to  direct  the  uses  of  the  land,  when 
purchased.  The  power  of  appointment  is  of  the  land,  when 
pmrchased :  but  they  have  no  control  over  the  purchase.  The 
evident  intention  was,  that  this  property  should  not  go  to  the 
husband  but  by  the  act  of  the  wife.  Then  the  provision  in  the 
]|nean  time,  until  this  purchase  and  settlement  could  be  made, 
imports,  that  it  was  to  be  made,  as  soon  as  it  could  be.  Con- 
sider the  nature  of  that  provision.  Why  is  the  instrument 
silent  beyond  that  limitation  to  the  wife,  considering  it  as 
absolutely  bound  by  the  previous  direction  ?  The  ground  of 
their  claim  is  implication  of  intention,  that  this  property  shaD 
go  to  the  perspnal  representative.  If  that  had  been  the  inten- 
tion, there  would  have  been  an  express  declaration.  The 
necessary  implication  is,  that  it  shall  go,  as  directed  in  the 
former  instance :  that  is,  to  the  family  of  the  wife,  and  not  of 
the  husband.  This  case  therefore  is  within  the  common  rule. 
There  was  no  option.    The  fund  was  to  be  laid  out  in  land 

according 
(58)  1,  Bro.  C.  C,  223.  (60)  3  P.  Wms.  21 1. 
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according  to  the  terms  of  the  settlement ;  and  th6  wife  could 
have  compelled  it,  if  the  husband  had  been  unwilling. 

Master  of  the  Rolls. 
I  am  rather  inclined  with  you.  The  only  question  is^  whether 
the  settlement  itself  has  not  in  case  of  the  wife's  death  turned 
this  into  money,  and  put  an  end  to  any  claim  of  it  as  land* 
Nothing  is  so  clear  as  that  it  must  have  gone  as  money,  if  there 
had  been  children.  So  during  the  husband's  life,  I  think,  the 
heir  could  not  have  had  it  laid  out  in  land.  The  husband  and 
children  would  have  a  right  to  receive  it  as  money:  but  after 
his  death,  and  when  there  are  no  children,  I  doubt,  whether 
that  did  not  change  it,  and  give  the  heir  a  right  to  have  H 
laid  out.     I  will  look  into  it. 


laoo: 


Wheldau^ 
PartbidobT 


Master  of  the  Rolls. 

The  question  is,  whether  upon  the  true  construction  of  this 
deed  this  sum  of  1200/.  is  to  be  considered  as  land  or 
money.  In  determining  that  question  the  only  consideration 
must  be,  whether  tlie  character  of  land  has  been  affixed  to 
this  property ;  so  that  the  Plaintiff,  as  one  of  the  heirs  of 
Sufianna  Wilby,  has  a  right  to  call  to  have  this  property 
conveyed  to  him,  as  heir. 

.  The  rules  and  principles,  by  which  this  case  is  to  be  de- 
cided, are  so  well  known,  and  the  doctrine  was  so  much 
considered,  and  so  fully  discussed,  in  the  very  able  argument 
of  Lord  Eldon  in  Achroyd  v.  Smiihson  (60)  that  it  is  almost 
unnecessary  to  state  them  :  but  I  will  repeat  the  words  of  Sir 
Thomas  Sewell  in  Fletcher  v.  Ashbumer  (61  )• 

'*  Nothing  is  better  established  than  this  principle;  that 
**  money  directed  to  be  employed  in  the  purchase,  of  land,' 
''  and  land  directed  to  be  sold  and  turned  into  money,  are  to 
**  be  considered  as  that  species  of  property,  into  which  they  are 
**  directed  to  be  converted ;  and  this,  in  whatever  manner  the 
**  direction  is  given ;  whether  by  will,  by  way  of  contract,  mar- 
**  riage  articles,  settlement,  or  otherwise ;  and  whether  the 
''  money  is  actually  deposited,  or  only  covenanted  to  be  paicl ; 

"  whetlier 

(60)  3  P.  Wnn.  22,   Mr.  Cox's  note.     1  Bro.  C.  C.  503. 

(61)  I  Bro.  C.  C.  497. 


Ma^^Uk. 


S8T 
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*'  whetber  the  land  is  actually  conveyed,  or  only  agreed  to  be 
conveyed.  The  owner  of  the  fond  or  the  contracting  par- 
ties may  make  land  money,  or  money  land  (62)/' 
Nothing  can  be  more  clear  than  that  principle ;  and  the  only 
question  in  every  case  similar  to  this  is,  whether  the  character 
oi  land  or  money  is  definitively  or  imperatively  affixed  to  the 
property;  or  whether  it  is  left  as  matter  of  uncertainty,  in 
what  manner  the  owner  of  the  property  intended  it  to  descend. 
The  question  in  this  case  therefore  is,  whether  Edward  Wilby 
and  Susanna,  his  wife,  have  under  the  circumstances  declared 
their  intention,  that  this  property  should  be  land,  and  settled, 
with  the  ultimate  remainder  to  the  heirs  of  Susanna  Wilby » 
All  the  cases  were  very  fully  considered  by  the  Lord  Chan- 
cettor  in  Walker  v.  Denne;  and  the  rule  I  have  just  consi- 
dered, and  taken  from  Fletcher  v.  Ashbumer,  was  commented 
upon  by  his  LcM'dship.  I  have  now  to  decide,  whether  this 
character  of  land  is  imperatively  and  definitively  impressed 
upon  this  fund;  and  whether  under  the  circumstances  it  U 
to  be  so  considered. 

It  is  perfectly  clear,  that,  if  this  money  had  been  laid  out  in 
land  during  the  life  of  the  husband  and  wife,  it  must  have 
been  considered  as  real  estate :  but,  I  confess,  it  appears  to 
me,  that  after  her  death  it  had  no  such  character  as  land 
impressed  upon  it  in  such  a  manner  as  to  entitle  the  heir  at 
this  time  to  call  upon  the  Court  to  declare,  that  it  was  to  all 
intents  and  purposes  land.  After  her  death  it  was  to  be  re- 
ceived and  enjoyed  as  money :  if  she  survived,  it  was  even  to 
be  received  by  her  as  money.  I  am  therefore  of  opinion,  the 
heir  is  not  now  entitled  to  come  into  this  Court  to  convert  the 
property,  in  order  to  give  it  a  descendible  quality,  of  which 
he  is  to  have  the  benefit.  If  it  should  not  be  laid  out  during 
the  joint  lives  of  the  husband  and  wife,  there  are  evident  marks 
of  their  intention,  that  it  should  be  considered  as  personal 
property,  and  be  received  by  her  as  such ;  and  then  it  is  a 
most  extraordinary  thing  to  say,  her  heir  has  a  right  to  take 
it  as  a  different  species  of  property. 

According  to  the  opinion  I  have  formed  upon  this  case  it  is 
not  necessary  to  consider,  what  would  have  been  the  effect 
of  the  limitation ;  supposing  this  to  be  real  estate. 


(62)  1  Bro.  a  C.  499. 
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The  bill  must  therefore  be  dismissed :  but  certainly  in  a         1Q0O. 

case  like  this  I  will  not  dismiss  it  with  costs,  if  I  can  avoid  it*  ^  ^^^^^ 
Take  it  as  dismissed  without  costs  (63).  ^^ 

^____^^^^_^^^^^_^_^____^^^^^^_^  Partridgb, 

The  Attorney  General  observed,  that  in  Cranch  v.  Brisset^ 
where  a  bill  was  necessarily  to  be  filed  by  some  person.  Sir 
Thomas  Sewell  ordered  the  costs  to  be  paid  out  of  the  fund; 
though  he  felt  himself  obUged  to  dismiss  the  bill  (64). 

(63)  This  decree  affirmed  apon        (64)  See  the  note,  ante,  VoL 
a    re*hearing    by  Lord  Eldon,    I,  205. 
Post,  VoL  VIII,  227. 


WELLS  V.  PRICE. 

UPON  the  marriage  of  a  female  infant,  a  ward  of  the  Court, 
the  husband,  having  no  property  of  his  own,  waa  ordered 
to  lay  before  the  Master  proposals  for  a  settlement  of  his 
wife's  fortune  ( 65  ). 

By  the  settlement  proposed  the  trust  of  the  capital  being 
confined  to  the  chUdren  of  the  present  marriage,  it  was  di- 
rected to  be  varied  in  that  respect;  and  that  the  trust, 
in  case  she  should  survive  her  husband,  should  be  lor  all 
and  every  the  children  of  the  said  Sarah  by  her  present  or 
any  future  husband ;  with  a  power  to  her  to  settle  upon  such 
after-taken  husband,  in  case  he  should  survive  her,  any  pro- 
portion of  the  dividends,  not  exceeding  one  moiety  thereof, 
for  his  life. 

The  Master  of  the  Rolls  observed,  that  upon  such  marriage 
of  a  ward  of  the  Court,  the  whole  fortune  being  her's,  and  the 
husband  having  nothing  to  settle,  he  never  would  allow  it  to 
be  tied  up  to  the  children  of  that  marriage ;  by  which  in  case 
she  has  one  child  by  him,  he  becomes  a  purchaser  of  her 
whole  fortune  for  that  child  (66). 


Rolls. 

1600. 
lfay27<A. 
Upon  a  set- 
tlement of  thi6 
fortune  of  a 
ward  of  the 
Coiirt,who  had 
married  a  man 
of  no  propisrty, 
the  Court  took 
care  to  seenre 
a  provisioQ  for 
a  fbtnre  oms^ 
riage. 


(65)  Stevens  v.  Savage,  ante, 
Vol.  1, 154,  and  the  note,  155. 

(66)  Ante,  Chauaing  v.  Par- 
aonage,  15.  Winch  v.  James, 
Vol.  IV,  386.  Post,  MiUet 
V.  Rowse,  VII,  419.    As  to  the 


extent,  to  which  the  Court  will 
go  in  providing  for  a  second 
marriage,  Batkurst  v.  Murray, 
VIII,  74.  Hulsey  v.  Halsey. 
XI,  471.  Long  v.  Long,  2  Sim. 
4rSlrv.  119. 
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Rolls. 
IBOO.  HOLLOWAY  r.  HOLLOWAY. 

May20th,mh. 

Tcstalop  be^      jCJ/)  WARD  REE  VES  by  a  codicfl,  dated  the  21st  of  July, 
qaeathed  j7g3^  g^^^  to  trustees  the  sum  of  5000/. :  m  trust  to  put 

€  w  ^A  ^  *^  ^Bxm^  out  at  interest  on  Government  or  other  securities, 
^  for  life  ^^'^  *^  P^y  *^®  interest,  income  and  produce,  thereof  to  his 
and  after  her  daughter  Hindes  for  and  during  the  term  of  her  natural 
decease  for  life>  separate  and  apart  from  her  husband.  The  codicil 
•Qch  child  or    ihen  proceeded  thus : 

children,  as  she  "  And  after  the  decease  of  my  said  daughter  Hindes  €bsa 
shall  leave  at  ccypon  this  farther  trust,  that  they y  the  ^ii  Augustine  BaH 
^^®"®'  *"  **  and  Benjamin  Holloway,  their  executors  or  administrators, 
h  ahonld  "  ^^  P^^  *^®  ^^^  5000/.  unto  such  child  or  children  of  my  said 
think  proper;  ''.daughter  ^tnefe^  as  ^he  shall  leave  at  the  time  of  her  de- 
and  in  case  she  "  cease  in  such  shares  and  proportions  as  she  shall  think 
shall  die,  leav-  '^  proper  to  give  the  same;  and  in  case  she.  shall  die  lelnmg 
ing  no  chUd,  <<  no  child,  then  as  to  1000/.,  part  of  the  said  50001^  te  trust 
(which  was  the  « fQ^  tjjg  executors,  administrators  or  assigns,  of  my  said 
event)  then  as  \,  j^ugj^ter  Hindes;  and  as  to  the  4000/.  remamder  of  the 
,  .        '^  said  5000/.,  in  trust  for  such  person  or  persons  as  shall  be 

administrators'  "  ^7  ^^^^  ^^  ^^^^  »^  ^^^•" 

dr assigns;  and       The  testator  died  in  1767;  leaving  his  daughter  iS'ic«ai9iuiA 

as  to  the  re-    Hindes   and    two   other  daughters   his    co-heiresses    at  law 

mainii^  4000/.  and  his  next  of  kin   at  the  time  of  his  death.     Stisannah 

m  trust  for      Hindes  having  survived  her  husband  died  without  issue  in 

"  li  II  h  '^^^  ^^  ^^  ^'®^  ^y  ^^^  great  grandchildren  of  the  testator 

**  heir  or  heirs  ^^  ^^^  ^^  other  daughters,  the  Plaintiffs  being  his  co-heirs 

u  at  law."  A^  ^^  ^^  ^^^  death  of  Susannah  Hindes^  against  the  repre- 

,_      ^       ,         sentatives  of  the  surviving  trustee,  and  af^ainst  several  other 

The  4000/.  i         .,     i     t^i  .    .«»  *  ^i. 

vested  in  A       Persons,  who  with  the  Plamtins  were  the  next  of  km  of  the 

and  the  other  ^^^tator  and.  of  Susannah  Hindes '^  praying,  that  the  Plain- 
two  daughters  ^^^9  ^  co-heirs  of  the  testator  at  the  death  of  Susannah 
of  the  testator,  Hindes^  may  be  declared  entitled  to  the  said  4000/.,  &c. ; 
being  his  co-  or  in  case  the  Court  shall  be  of  opinion,  that  any  other 
lieiresses   at      construction   ought   to    be    put    upon    such    bequest,    then 

-  , .       °f  ^      that  the  rights  of  the  Plaintiffs  and  Defendants  may  be  de- 
of  km  at  his     ■         ,     o 
death.    If  that  ^**^^^'  &c. 

union  of  characters  had  not  occorred,  Qf/cpre,  whether  the  next  of  kin  could 
not  claim ;  and,  supposing  the  heirs  intended,  what  description  of  heirs. 
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Mr.  Richards  for  the  Plaintiffs. 
The  construction  upon  this  codicil  must  be^  that  the  testator 
meant  his  heirs  at  law  at  the  death  of  his  daughter  Susannah 
Hindes.  He  meant  the  description  *  of  persons^  that  are  in 
law  the  heirs ;  having  before  given  to  executors^  administrio- 
tors,  &c.  Mrs.  Hindes  must  be  necessarily  known  to  be 
likely  to  be  one  of  his  heirs  at  law ;  and  he  gives  this  sum  of 
5000A  to  her  for  Ufe  in  contemplation  of  her  surviving  him ; 
and  it  is  clear,  he  did  not  intend,  she  should  take  any  thing 
more  than  what  he  gave  her  expressly.  He  could  not  there- 
fore mean,  that  his  own  heirs  at  law  at  the  time  of  his  death 
should  take;  knowing,  that  daughter  would  be  one.  He  knew 
how  to  give  to  executors,  administrators  and  assigns:  then 
giving  this  sum  of  4000/.  in  other  words  he  gives  it  to  those^ 
to  whom  common  usage  and  thie  law  affixes  the  meaning  of 
heirs  at  law« 


1800. 


HolloWat 

hollowat. 
[  •400] 


Mr.  Martin  for  the  personal  Representatives  of  Beiyamm 
HoUaway,  a  grandson  of  the  testator. 
Contended,  that  the  testator  did  not  mean  to  confine  it  to 
heirs  living  at  the  death  of  the  person  entitled  for  life;  but 
intended  his  own  heirs  generally; 

Mr.  RamiUy  and  Mr.  BeU^  for  the  next  of  Kin  of  the 
testator. 
No  case  can  be  found  at  all  applicable  to  this.  The  testator 
did  not  mean  to  give  this  sum  of  4000/.  to  any  person  by 
description :  but  the  Court  must  understand  him  to  mean, .  that 
it  shall  go,  as  the  law  would  give.  it.  The  construction  must 
be,  first,  that  he  meant  next  of  kin :  secondly,  the  next  of  kin 
at  the  death  of  the  person  entitled  for  life.  Speaking  <^  a 
particular  species  of  property  he  must  be  taken  to  mean  heirs 
with  reference  to  that  property.  Suppose,  he  had  said 
'^  heirs  at  law  of  his  personal  estate,"  they  could  not  take 
it  with  that  descendable  quality  real  estate  would  have.  The 
only  way  to  effectuate  the  intention  is  to  suppose  him  speaking 
of  persons  existing  at  the  time  the  fund  becomes  distributable ; 
and  then  it  means  those  persons,  who  shall  be  heirs  at  law 
(speaking  inaccurately)  of  his  personal  estate. 


Vol.  V. 


EE 
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Hollow  AT. 


[  ♦401  ] 


'  There  are  many  cases,  proving,  that  it  must  mean  personv 
at  the  death  of  the  person  entitled  for  life.  The  erxcepted 
cases  are  cases  of  children;  in  which  the  time  has  been 
referred  to  the  period,  when  they  want  the  .portion;  noC^ 
when  it  becomes  distributable;  which  is  the  general  con« 
struction;  for  wherever  there  is  no  other  gift  except  tiie 
diBtribution  at  a  particular  time«  it  means  persons  answering 
the  description  at  that  time  ( 67 ).  Here  *  there  are  no  worda 
of  gift  speaking  to  any  particular  time  except  the  death  of 
Smannah  Hindes. 


May  20/iU 


Mr.  Richards,  in  Reply. 
The  whole  frame  of  this  will  is  providing  for  persons,  Ibat 
■hall  be  living  at  the  death  of  Mrs.  Hindes.  As  to  the  lOOOL 
it  was  in  the  testator's  contemplation  that  it  should  be  paid 
after  her  death  to  some  persons  representing  her.  From  that 
there  is  a  fair  inference,  that  the  other  sum  was  to  be  given 
to  some  person,  who  should  be  living  at  that  time ;  and  it 
is  impossible  to  contend,  that  he  meant  her  to  take  it  as 
cme  of  his  heirs  of  law.  He  knew  how  to  give  it  to  her,  if  he 
meant  it.  It  cannot  be  supposed,  he  meant  she  should  take 
any  thing  under  this  disposition  of  the  4000/.  Whoever  takes 
it  must  take  by.  the  bequest.  It  is  not  as  the  law  gives 
it.  "Heirs  at  law'*  are  words  of  a  distinct  meaning;  and  as 
good  a  description  as  "  next  of  kin.**  The  natural  sense  of 
the  words  do  not  apply  to  next  of  kin. 

• 

The  Master  of  the  Rolls  observed,  that  the  construction, 
that  heirs  at  any  other  time  than  the  death  were  intended, 
would  require  something  very  apecial ;  and  that  Philip  v. 
Garth  (68)  is  like  this  case. 


Master  of  the  Rolls. 
This  question  arises  upon  a  very  doubtfiil  alauae  in  tiiis 
codicil.     Unquestionably  it  is  competent  to  a  testator,   if  he 

thinks 
(07)  Ante,  Batsfard  v.  Keh-    C.  C.tm.   Bem^v.  Mmddimm, 
bell.  Wadley  v.  North.  Vol.  11 C,    2  Bro.  C.  C.  76. 
363,  304.    Booth  v.  Booth,  IV,        (08)  3  Bro.  C.  C.  64. 
309.  Monhhouse  r.  Hohne^  I  Bro. 
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jftbinks  fit,    to  limit  any  interest  to  «uch  persons  us  shall  at  1800. 

a  particular  time  named  by  him  £ustun  a  particular  qharacter. 


The  only  qnestion  is,   whether   upon  the  true  construction  ^^ 

of  this   codicil   it  must  necessarily  be  intended,   he  did* not    Hollow aV. 

mean  by  these  words  what  the  law  prirnd  facie  would,  atrtctly 

•peaking,  intend,  heirs  at  law  at  tlie  time  of  bis  death*    A 

testator  certninly  may  by  words  properly  adapted  shew,  that 

hy  such  words  persofM  designata^  answering  a  given  character 

at  a  given  time,  is  intended.     But  prAnd  fadie  these  words     Primd  facie 

must  be  understood  in  their  legal  sense,  unless  by  the  context  words  must  be 

or  by  express  words  they  plainly  appear  to  be  intended  others  ^^^^^   ^ 

SFise.    In  this  case  these  words  are  not  necessarily  confined      ^  ^    ^^^ 

to   any  particular    time :   nor  from  the  nature  of  the  gift  ^  t     ., ' 

iheoe  any  necessary  inference,  that  it  should  not  mecm,  whsit  ^j,  express 

the   law  would    take   it   to  mean,  .heirs  at  the  death  of  thfe  words    plainly 

testator.     It   is  not  like  the  case  of  Long  v.  Biackall  (69).  appearing  in- 

The  words  there  put  it  out  of  ♦  the  pow^  of  the  Court  to  put  tended  other- 

upon  it  any  other  inteipretation  ;    though  it  was  much  colli-  "wise. 

tended,  that  it  meant  at  the  death  of  the  testator.    In  that      '>-     ^r^  i 

case  the  word  *^  then'*  plainly  proved,  that  the  personal  repre»- 

sentatives  at  the  time  of  the  deathw^re  not  intended ;   and 

if  that  word  had  not  occurred,  there  was  a  great  deal  to  shew, 

it  could  not  be  the  intention  (and  that  applies  here);   fe^ 

there  the  wife  was  his  executrix ;  and  it  would  have  been  ^a 

strange,  circuitous,  way  of  giving  it  to  ber.« 

In  Bridge  v.  Abbot {  70)  and  Evans  v.  Charles (71)  a  great 
deal  of  discussion  took  place  upon  such  words  as  these.  In 
the  first  of  these  cases  it  was  contended,  and  I  had  for  some 
time  little  doubt  upon  it,  that  it  was  intended  to  give  a  vested 
iBterest  to  a  party,  who  was  dead  before:  but  from  the 
absurdity  of  that  and  of  letting  it  be  transnnssible  from  a 
person,  in  whom  it  never  vested,  I  was  of  opinion,  that  updtl 
the  true  construction  it  must  have  been  intended  such  persons 
^s  at  the  death  of  the  testatrix  would,  if  Jo/m  Webb  had  then 
died,  have  been  his  personal  representatives.  I  wish  to  add 
a  few  words  to  the  Report  of  that  case,  to  shew,  what  the 
decree  was.  The  Report  states,  that  I  declared  the  persons 
entitled  as  legal  representatives  to  be  the  persons,  who  would 

have 
(P»)    Ante,    Vol.    Ill,    480.        (70)  8  Bro.  C.  C.  224. 
J(mes  V.  Coibtck,  post,  VIII,  88.        (71)- 1  A^str.  128. 
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1800.         have  been  entitled  as  next  of  kin  to  John  Webb  at  the  death 
^-^^'^^  of  Mary  King.     I  desire,   that   these  words  may  be  added: 

^^  *'  in  case  he  had  at  that  time  died  intestate."    I  believe,  those 

HoxxowAT*   words  were  added  in  the  decree. 

The  case  of  Evans  v.  Charles  arose  upon  similar  words, 
but  under  very  dissimilar  circumstances.  Lord  Chief  Baron 
Eyre  observes  upon  Bridge  v.  Abbot;  and  though  the.deci- 
aion  of  the  Court  was  different  from  mine,  they  seem  to  think 
my  opinion  right  in  that  case.  Evans  v.  Charles  was  deter- 
mined upon  other  grounds;  upcm  which  the  Court  of  Ex- 
chequer felt  themselves  obliged  to  give  to  the  administratrix 
of  the  creditor.  There  is  certainly  an  obvious  distincticm 
between  them.  It  was  truly  said  in  Evans  v.  Charles,  that  it 
must  always  be  taken  together  with  the  context.  The  words 
must  have  their  legal  meaning,  unless  clearly  intended  other* 
wise.  In  this  case  I  was  struck  with  the  circiunstance  of  the 
gift  to  the  daughter  for  life,  &c. ;  giving  it  to  the  heirs  at 
law;  of  whom  she  would  be  one.  But  that  alone  would  not, 
[  ^40S  ]  I  apprehend,  *  be  sufficient  to  control  the  legal  meaning  of 
the  words.  If  an  estate  for  life  was  devised  to  one,  and 
after  his  death  to  the  right  heirs  of  the  testator,  it  never 
would  be  held,  that,  though  the  tenant  for  life  was  one  of 
the  heirs,  that  would  reduce  him  to  an  estate  for  life  :  but 
be  would  take  a  fee. 

Ijong  V.  Blackall  has  that  very  leading  distinction  from  this 
case  upon  the  word  '^  then;"  that  there  could  be  no  doubt 
personal  representatives  at  a  given  time  were  intended.  I 
must  therefore  hold,  that,  if  that  word  had  not  occurred, 
the  judgment  of  the  Lord  Chancellor  would  not  have 
been  such  as  it  was ;  but,  as  it  is,  I  perfectly  concur  in 
that  judgment,  together  with  the  argument  frcmi  the  cir- 
cumstances. 

In  this  case  I  cannot  upon  that  ground  alone,  that  the 
daughter  named  in  the  will  was  one  of  the  heirs  at  law, 
hold,  that  heirs  at  &  particular  time  were  intended.  My 
opinion  is,  that  there  is  not  enough  in  this  will  to  give  the 
words  any  other  than  their  pritnd  facie  construction :  heirs 
at  law  at  his  own  death.  If  so,  it  would  be  a  vested  interest 
in  the  persons  answering  that  description  at  his  own  death. 
I  have  not  put  this  construction  upon  it  in  order  to  avoid 

the 
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the  difficulty,  that  would  otherwise  anse:  but  I  am  very 
glad,  that  this  relieves  me  from  die  necessity  of  stating,  who 
are  meant  by  the  words  **  heirs  at  law'*  as  to  the  property, 
which  is  the  subject  of  this  bequest.  This  b  personal  pro- 
perty;  and  it  is  said,  that  though  ''heirs,  &c."  have  a  definite 
sense  as  to  real  estate,  yet  as  to  personal  estate  it  must  mean 
such  person  as  the  law  points  out  to  succeed  to  personal  pro- 
perty. I  am  much  inclined  to  think  so.  K  personal  property 
was  jpven  to  a  man  and  his  heirs,  it  would  go  to  his  executors. 
I  rather  think,  if  I  was  under  the  necessity  of  deciding  this 
point,  I  must  hold  it  heirs  quoad  the  property  :  that  is,  next 
of  Idn :  but  I  am  relieved  from  that ;  as,  if  heirs,  at  his  death 
are  meant,  they  are  the  same  persons:  the  three  daughters 
being  both  heirs  and  next  of  kin ;  and  if  they  did  not  take 
as  heirs  at  law,  they  took  an  absolute  interest  in  themselves 
in  the  personal  estate.  Grreat  difficulties  would  arise  from  the 
construction,  that  heirs  at  law  are  intended,  and  applying  it 
to  personal  property.  He  might  have  different  heirs  at 
law:  heirs  descending  from  himself  as  first-  purchaser:  heirs 
ex  parte  patemd  and  ex  parte  matemd.  I  *  am  inclined 
to  think,  the  Court  would  in  such  a  case  consider  him  as 
the  first  purchaser;  so  as  to  take  in  both  lines.  However 
there  is  no  occasion  to  say  any  thing  upon  that. 

Declare,  that  the  words  **  heir  or  heirs  at  lauT  in  this  will 
must  be  taken  to  mean  hei^  or  heirs  at  law  at  the  time  of  the 
testator's  deaih;  and  that  the  sum  of  4000/.  vested  in  his 
three  daughters  ( 72 ). 

(72)  Loeeday  v.  Hopkins^  Amb.  273.  GruTyniie  v«  Muddockf  post, 
VoL  XIV,  488. 
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LORD  CARRINGTON  v.  PAYNE. 

1800. 
iMbj^  13(1, 24rt,       (  The  Master  of  the  Rolls  for  the  Lord  CnANCELLofi.) 

Devise  of  real  TfENE  PA  YNE  by  his  will,  dated  the  23d  of  Ociober, 
estates  to  trus-  1792,  and  attested  by  three  witnesses,  gave  and  devised 

tees  and  their  ^H  jjig  xnanors,  messuages,  lands^  tenements,  hereditaments, 
heirs,  upon  j^^j  ^.^j  estate,  whatsoever  and  wheresoever,  unto  and  to 
trust  to  con-^  ^^     ^^^    ^^    ^^^^^^  ^^.^^^     Samuel   Smith,     and   Vicarg 

tfti  trusts  •  Gibbs,  Esqrs,,  their  heirs  and  assigns,  upon  trust  and  to  and 
and.  subject  ^^  ^^  intents  and  purposes  after  declared  of  and  concerniBg 
thereto,  to  se-  the  same:  that  is  to  say;  as  for  and  concerning  all  such 
veral  natural  foments  and  hereditaments,  as  were  vested  in  him  in  fee 
sons  sucessive-  ^  ^  trustee  or  mortgagee,  upon  the  same  trusts ;  and  as  for 
ly  in    stnet      ^^  concerning  all  and  every  other  his  manors,    messuages^ 

mi-  ^  ^  X  lands,  tenements,  hereditaments,  and  real  estates,  whatsoever 
ine  testator  .      i  •• 

ako  gave  the    "^  wheresoever ;  upon  trust,  as  soon  as  conveniently  may  be 

residue  of  bis    ^^^  ^^  decease,,  to  convey  the  same  in  such  manner,  that 

persqaal  estate  tib^   same    shall   stand  limited  in  the  first  place  to  his  said 

upon   trust  to  trustees  for   the  term  of  99  years  without  impeachment  of 

be  laid  out  in  ^aste ;  and,  subject  thereto,   as  to  the  whole  or  competent 

Sd 'to  the'"'*"  ^^  ""^  ^^^  ^^^  hereditaments  and  premises,  to  the  intent 

o      that  John  Pearce  may  receivje  the  annual  sum  or  rent-charge 
same  uses,  &c.  *^  .  .  ^ 

A  codicil  re-  ^C  300/.  during  his  natural  Ufe;  with  all  usual  powers  of 
vokingsomuch  4^^^^^^  ^^^  .^"^n^>  ^^*  subject  to  the  said  term  and  charged 
of  the  will  as  with  the  said  rent-charge,  to  Edward  Pearce  for  life,  without 
directed  the  impeachment  of  waste ;  remainder  to  trustees,  to  preserve 
settle- J.  ^^g^  contingent  remaihders;  ^  remainder  to  his  first  and  other  sons 
_  ®     °  in  tail  male ;  remainder  to  WilUam  Pearce  and  his  first  and 

Ills    8&1u    ^St&tA 

,.    "         other  sons  in  the  same  manner;  remainder  to  Georxre Pearce 
upon  nis  sons,  ^  ^  ^ 

and  varyiDff  ^"^  ^^^  ^^^^  ^^^  other  sons  in  the  same  manner ;  remainder 
the  order  of  &8  &  reversion  in  fee  to  the  testator's  youngest  brother  and 
the  limitations,  his  heirs. 

was  considered  as  coufined  to  that  object,  operating  by  way  of  substitution 
only,  not  as  a  revocation  of  the  devise;  and  therefore  extending  to  the 
estates  to  be  purchased  with  the  personal  estate. 

A  subscribing  witness  to  a  will,  disposing  of  real  estate,  being  in  Jamaica, 
his  evidence  was  dispensed  with. 

Testator  by  codicil  revoked  the  legacy  of  50/.  bequeathed  to  his  sister. 
The  only  legacy  given  to  her  was  100/.,  given  by  the  will :  as  to  the  effect 
of  the  codicil,  QiuBre, 


I 
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The  tnists  of  the  tenn  were  declared  to  be^  as  to  the         MM)- 
several  hereditaments  and  premises  therein  to  be  comprised,  T^ 

which  shall  be  charged  with  the  said  rent-charge,  for  better  c ARniuoraa 
securing  the  same  ;    and  as  to  the  siud  hereditaments  and  v. 

premises,  which  shall  be  so  charged,  subject  thereto,  and  P4YV9» 
also  as  to  all  and  singular  other  the  hereditaments  and  pn^ 
mises,  so.  to  be  eomprised  in  the  said  term,  ''  that  they  my 
''  said  trustees,  shall  and  do  collect  the  rents,  issues,  aiid 
^'  profits,  of  my  said  estates,  comprised  in  the  said  term  of 
"  99  years,  for  and  during  aU  such  tiine  as  the  said  Edwaird 
*^  Pearce  shall  be  under  the  age  of  twenty-five  years,  and 
also  for  and  during  all  such  time  and  times  as  sudi  othet 
person  and  persons  as  fpr  the  time  being  shall  by  virtue  of 
this  my  will  be  entitled  to  a  present  estate  of  freehold  Of 
^  inheritance  in  the  same  premises  shall  be  under  the  a^e  of 
**  twentyrone  years,  and  moreover  for  and  during  all  suck 
''  time  and  times  as  such  other  person  and  persons,  as  fov  the 
f*  time  being  shall  by  virtue  ef  thb  my  will  be  entided  to  a 
^  present  estate  for  life  only  in  the  same  premises,  shall  be 
^  under  the  age  of  twenty-five  years ;  but  no  longer  :*'  and 
out  of  such  rents  and  profits  to  pay  and  apply  from  time  to 
time  for  the  maintenance  and  support  of  Edward  PeareOt 
until  be  shall  attain  the  age  of  twenty-five,  1000/.  per  annum  i 
and  in  case  of  his  decease,  then  for  the  maintenance  and 
support  of  such  person  and  persons  as  for  the  time  being 
ahaU  be  entided  by  virtue  of  his  will  to  a  present  estate  of 
fireehold  and  inheritance  in  the  said  premises,  to  be  comprised 
in  the  said  term,  300/.  per  annum  until  die  age  of  twenty-one ; 
and  from  that  age,  as  to  such  as  shall,  be  entitled  to  a  pre- 
■ent  estate  for  life  only,  800/*  per. annum,  until  he  or  they  re- 
qpeetively  attain  the  age  of  twenty-five. 

.  The  will  then  directed,  that  all  the  rents  and  profits  of  his 
said  estates,  to  be  comprised  in  the  said  term,  which  shall  be 
received  by  the  trustees  for  such  respective  times  as  above- 
mentioned,  and  not  applied  in  payment  of  the  aforesaid  annual 
sum,  and  in  keeping  the  said  hereditaments  and  prenuses 
in  repair,  shall  be  considered  as  a  part  of  his  personal  estate, 
and  be  applied  and  disposed  of  as  such.  The  will  farther 
directed,  that  there  should  be  inserted  in  such  settlement 
to  be   made  of  his  said  estatesj   so  to  be  comprised  in  the 

said 
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liBOO*         BBid  term,   sufficient  powers  to  enable  Edward  Pearce  and 


the  respective  persons,  who  for  the  time  being  shall  be  e»- 
Carrinoton  **^^  under  his  will  to  a  present  estate  for  life  in  his  said 
t),  tenements  and  hereditaments,  so  to  be  comprised  in  the  said 

Payne.        term,  as  aforesaid,  to  charge  the  same,  but  subject  as  afore- 
said, by  way  of  jointure,  not  to  exceed  500/.  per  annum\  and 
also  by  deed  or  will  to  charge  his  said  estates  or  any  part 
thereof,  so  to  be  comprised  in  the  said  term,  for  portions  for 
younger  children,  not  exceeding  5000/.,   if  but  one ;  8000/.V 
if  two;   and  10,000/.,   if  three  or  more ;  also  with  power  to 
'Edward  Pearce  and  the  respective  persons,  who  for  the  time 
being  shall  by  virtue  of  his  will  be  entitled  to  a  present  estate 
for  life  in  his  said  hereditanients,  so  to  be  comprised  in  the 
said  term,  as  aforesaid,  and  his  trustees  during  the  minority 
of  the  respective  persons,  who  for  the  time  being  shall  by 
virtue  of  his  will  be  entitled  to  a  present  estate  in  tail,  to  grant 
leases.    The  testator  also  directed,   that  in  such  settiement 
to  be  made  of  hb  said  estates  there  be  inserted  a  sufficient 
power  to  enable  his  said  trustees,  if  they  shall  think  proper*, 
to  make  sale  of  all  or  any  part  of  his  real  estate  in  the  county 
of  Hertford;  and  he  declared  his  will,   that  the  money  to 
arise  by  such  sale  or  sales  shall  be  applied  and  disposed  of 
in  like  manner  as  the  clear  residue  of  his  person^  estate  is  by 
his  will  directed  to  be  applied.    He  then  directed,-  that  in  such 
settlement  to  be  made,  as  aforesaid,  shall  be  contained  con- 
ditions   to  oblige  the  respective  persons,  who  for  the  time 
being  shall  be  entitled  to  a  present  estate  of  inheritance  in  his 
said  real  estate,   to  be  comprised  in  the  said  term,   to  take 
the  surname  of  Payne, 

The  testator  then  gave  to  Martha  Pearce  all  his  household 
goods,  furniture,  &c.,  and  effects,  of  what  nature  or  kind 
soever,  except  securities  for  money  or  stock  in  trade  in  or 
about  his  houses  in  London  and  Hertfordshire^  He  gave  to 
his  executors  ^,000/.,  upon  trust  to  place  it  out  upon  Grovem- 
ment  or  real  securities,  upon  trust  for  Martha  Pearce  for  life ; 
and  after  her  decease  to  transfer  to  such  one  or  more  of  John 
Pearce f  William  Pearce^  and  George  Pearce ^  or  such  child 
or  children  of  them  or  either  of  them,  as  she  should  appoint ; 
and,  in  default  of  appointment,  equally  between  John^  Wil' 
(iam,  and  George.    He  also  gave  5000/.  to  John  Pearce.    He 

gave 
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gave  lO^OOO^  to  his  executors,  upon  trust  to  place  the  same         1800. 

out  in  Govemment  or  real  securities,  upon  trust  to  pay  or         i*^ 

allow  for  the  maintenance  and  education  of  WilUam  Pearce,  n * »«i,,cto,» 

until  he  shall  attain  the  age  of  twenty^ne,    such  yearly  or  v. 

other  sum  or  sums  of  money,  as  they  or  the  survivor,  his  ex-       PAYNEk 

ecutors,  &c.,  shall  think  proper:  the  surplus  to  accumulate 

for  the  person  or  persons  entitled  to  the  capital ;  with  power  to 

apply  any  part  of  the  capital  for  the  advancement  of  WMiam 

Pearce;  and  the  principal  to  be  transferred  to  him  at  the  age    * 

pf  twenty-one ;  and  a  similar  legacy,  with  the  same  direction 

for  maintenance  and  accumulation,  was  given  for  the  benefit  of 

George  Pearce;  with  survivorship  between  them.     He  gave 

an  annuity  of  100/.  a  year  to  Mrs.  EUxabeth  Woodford  during 

her  life;  and  the  following  legacies,  among  others:  500/.  to 

each  of  his  executors  ;   *'  and  to  Mrs.  EUxabeth  Payne  my 

**  mother  Mrs.  EUxabeth  Payne  my  sister  John  Payne,  Esq. 

*'  and  Edward  Payne,  Esq.  my  brother  one  hundred  pounds 

^*  each."    The  will  then  proceeded  thus: 

'*  And  as  to  all  the  rest  and  residue  of  my  personal  estate 
"  of  what  nature  or  kind  soever,  and  the  surplus  rents,  issueSf 
and  profits,  of  my  said  real  estates,  so  declared  to  be  taken 
as  a  part  of  my  personal  estate,  as  aforesaid,  after  payment 
of  my  debts,  funeral  expences,  and  legacies^  I  direct,  that 
the  same  shall  from  time  to  time,  as  convenient  purchases 
''  shall  offer,  be  laid  out  and  invested  in  the  purchase  of  real 
*'  estates  of  inheritimce  in  fee-simple ;  and  that  the  estates  so 
''  to  be  purchased  shall  from  time  to  time  be  settled  t(^ 
''  such  uses,  upon  such  trusts,  and  in  such  and  the  like  manner^ 
''  as  I  have  herein  before  directed  respecting  my  real  estates 
**  directed  to  be  comprised  in  the  said  term  of  99  years,  or  as 
*'  near  thereto  as  the  deaths  of  parties  aiid  other  circumstances 
"  will  then  admit  of  or  render  necessary,  and  in  the  mean 
time,  until  such  purchase  or  purchases  shall  offer,  my  will  is, 
and  I  do  direct,  that  such  rest  and  residue  of  my  said  per- 
**  soiial  estate  shall  be  laid  out  upon  good  reid  or  Grovemment 
*'  security  at  interest  in  the  names  of  my  said  executors ;  and 
**  that  the  interest  and  dividends  of  the  securities,  therein  the 
"  same  shall  be  invested,  shall  be  paid  and  applied  to  such 
''  person  or  persons,  and  in  like  manner,  as  and  to  whom  the 
''  ients  and  profits  of  my  said  real  estates  are  by  this  my  will, 

"and 
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Lord 
CUrbington 

Payvs. 


"  and  the  settlement  lo  be  nade  in  pnrsiuDabce  thereof,  direded 
'*  to  be  paid  and  applied.*' 

The  testator  then  appointed  his  three  trustees  ex^vtota; 
and  farth^  directed,  that  in  the  settlement  to  be  made  of  his 
said  real  estate,  as  aforesaid^  should  be  inserted  all  usual 
clauses,  powers,  &c. 

By  a  codicil,,  dated  the  34<th  of  Jtmuary,  1797,  also  duly 
executed  to  pass  real  estate,  the  testatcnr  reciting,  that  he  had 
by  his  will  giTen  and  devised  all  his  manors,  messuages,  lands, 
tenements^  hereditaments,  and  real  estates,  whatsoever  smd 
wheresoever,  unto  and  to  the  use  of  Robert  Smith,  Samuel 
Smith,  and  Vicary  Gibbs,  upon  certain  trusts,  and  giving  them 
certain  sums  of  money,  to  be  laid  out  and  invested  in  their 
names  upon  certain  trusts,  and  appointed  them  executors; 
and  upon  farther  conskleration  it  appeared  to  him,  that  tiie 
aforesaid  trust  and  executorship  may  take  up  too  much  of  the 
tine,  and  break  in  upon  Robert  and  Samuel  Smith  in  thefar 
own  weighty  affairs  and  concerns ;  therefore  he  determined  to 
leave  them  out  and  appoint  Jb^^A  ^u/^  joint  executor  and 
trustee  with  Vicary  Oibbs  ;  he  revoked  so  much  of  the  will  as 
respected  the  appointment  of  Robert  and  Samuel  Smith  as 
trustees  and  executors  ;  and  constituted  Joseph  Nutt  and 
Vicary  Gibbs  trustees  and  executors ;  and  he  gave  and  devised 
all  his  manors,  messuages,  lands,  hereditaments,  and  real 
estates,  by  his  said  will  devised  to  Robert  Smith,  Samuel  Smith 
and  Vieary  Gibbs,  to  Vicary  Cribbs  and  Joseph  Nutt  and  their 
beirs,  upon  the  trusts  and  to  and  for  the  same  intents  and 
purposes  as  the  same  hereditaments  and  premises  are  given 
and  devised  by  the  will ;  and  he  gave  tliem  all  such  sums  of 
money,  as  are  by  his  said  will  given  to  Robert  and  Samuel 
Smith  and  Vieary  Gibbs,  upon  the  same  trusts,  intents,  and 
purposeiB,  as  are  by  the  will  declared  concerning  the  same ; 
jBXid  he  substituted  legacies  of  SOL  each  for  Robert  and  Samuel 
Smith  for  the  legacies  ^ven  to  them  by  the  will;  and  gnveNutt 
a  l^acy  of  5Q0L  He  directed  the  annual  sum  or  rent-charge 
of  500/.  to  be  limited  and  charged  upon  his  said  estates 
for  Join  Pearce  during  his  life,  instead  of  the  annual  sum 
of  300/.,  by  his  vrill  directed  to  be  charged  upon  his  said 
estates  for  him.  He  gave  and  devised  to  Gibbs  and  Nutt, 
and   their  hdrs,  a  messuage  lately  erected  by  him  at  Sulby 

and 
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and  the  appurtenance,  and  a&  and   every  d!ie  mesisuages,         180QL 
lands,  hereditaments  and  real  estatei  purchased  bjhim  since         iT^ 
Biaking  his  wUl,  upon  trust  as  to  the  house,  &c.9  at  Sulby  and  CabbinoioI^ 
Uxk  acres  for  Martha  Pearce  for  99  years,  if  she  shall  so  long  fx 

live  and  continue  unmarried;  and  as  to  all  and  every  other  the       "-^Y***^ 
*  messuages,  lands,  hereditaments,  and  real  estates,  &c.,  and      [  ^409  ] 
the  said  house,  &c.,  at  Snlby^  after  the  determination  of  the 
term,  to  settle  the  same  in  the  same  manner  as  by  the  wiU 
is  directed  concerning  his  manors  and  real  estates  thereby 
devised  and  given.    Then,  after  giving  an  annuity  and  some 
legacies,  in  all  other  respects  the  testator  ratifies  the  wilL 
The  testator  made  the  following  memorandum ; 
**  Memorandum  January  25th  1797  to  be  considered  and 
^*  taken  as  a  codicil  to  my  will.    The  Mrs.  Elisabeth  Woodford 
of  Wifford  in  Northamptonshire ;  to  whom  by  my  will  I  have 
bequeathed  an  annuity  of  one  hundred  pounds  per  .anmam 
during  her  life  was  the  widow  of  the  late  Mr.  John  Wood- 
^^  ford  of  Wilford  and  is.  since  dead;  consequently  the  legacy 
5'  is  lapsed.     I  hereby,  annul  and  make  void  the  legacy  of 
''  fifty  pounds  bequeathed  to  my  sister  EKzabeth  Payne" 
This  paper  then  gave  two  small  legacies. 
By  a  third  codicil,  dated  the  30th  olt  Notember^  1797,  and 
attested  by  three  witnesses,  reciting,  that  he  had  by  his  wffl 
directed  his  trustees  as   soon  as  conveniently  may  be  after 
his  decease  to  convey,  settle,  and  assure  '^  my  manors,  met** 
*'  suages,  lands,  tenements,  and  hereditaments,  and  real  estates 
**  therein  mentioned;  and  in  the  settlement  by  my  said  wiH 
.«  divected  to  be  made  of  my  said  estates  I  directed,,  that  iStst 
**  same  estates  should  be  limited  after  the  determination  of 
'^  the  preceding  estates  thereby  directed  to  be   limited  and 
**  lailiire  of  issue  male  of  Edward  Pearce  to    the    use  of 
**  WilUam  Pearce  for  life,  &c. 

The  codicil  then,  after  stating  the  Gmitstions  in  thewiUy 
proceeded  thus : 

'*  Now  I  do  hereby  revoke  so  much  of  my  said  will  as 
**  directs  the  settlement  of  my  said  estates  to  the  said  Wil- 
**  Uam  Pearce  for  life  and  all  the  subsequent  limitations;  and 
*'  instead  thereof  do  direct,  that  in  and  by  the  setdement 
*'  to  be  made  of  my  said  estate,  as  aforesaid,  the  same 
**  estates  to   be  limited  from  and  after  the   decease  of  the 

**  said 


4I»  CASES  IN  CHANCERY. 

1800.         *'  said  Edward  Pearee  and  fiEulure  [of  issue  male  of  his  body 
^T^         **  to  the   following  uses:   that  is  to  say,  to  the  use  of  die 
Oarrinoton  "  ®^d    George  Pearee'*    for   life   without   impeachment    of 
9^  waste;  reminder  to  trustees  to  preserve  contingent  remain- 

Patnr^  ^^^^  remainder  to  his  first  and  other  sons  in  tail  male ;  re- 
mainder  in  the  same  manner  to  John  Pearee  for  life  and  his 
first  and  other  sons,  and  then  to  William  Pearee  and  his  first 
and  odier  sons,  in  tail  male  successively,  with  the  idtimate 
remainder  as  a  refversion  to  the  testator's  youngest  brother 
Edward  Payne  and  his  heirs.  The  testator  farther  directed, 
that  all  and  every  powers  by  his  said  will  directed  to  be  in- 
serted in  the  aforesaid  settlement  of  his  said  estates,  should 
be  inserted  so  as  to  operate  in  favor  of  the  several  persons 
aforesaid,  according  to  the  limitation  hereby  directed  to  be 
made  of  his  said  estates;  and  he  gave  and  devised  tbe 
estates  purchased  by  him  since  the  making  his  will  to  his 
trustees  and  their  heirs,  to  be  conveyed  and  settled  in  like  man- 
ner, as  by  his  will  and  this  codicil  is  directed  concerning  the 
estates  by  his  said  will  devised  to  them.  In  addition  to  5000A 
given  by  the  will  he  gave  John  Pearee  1000/.,  to  be  paid  hiiil 
within  two  months  after  the  testator's  decease. 

The  fourth  codicil  was  not  signed  by  the  testator,  or  any 
witnesses;  though  there  was  a  regular  clause  of  attestation; 
and  the  blank  for  the  date  was  not  filled  up.  The  Eccle- 
siastical Court  however  granted  probate  of  this  paper.  It 
was  very  similar  to  tiie  third  codicil:  the  testator  reciting  and 
jrevokfaig  the  Umitations  of  his  will  in  nearly  the  same  man- 
ner ;  but  placing  WiUiam  Pearee  and  his  issue  next  in  re- 
mainder to  George,  and  before  John.  The  testator  also  can* 
celled  a  debt  due  to  him  (73). 
,  Edward  Pearee  the  testator's  eldest  natural  son,  died  with- 
out issue  in  the  life  of  the  testator.  The  testator  died  in 
April,  1799,  unmarried;  leaving  his  three  surviving  natural 
children,  WiUiam  Pearee,  George  Pearee  and  John  Pearee  ,* 
and  leaving  his  eldest  brother  John  Payne  his  heir  at  law. 
Mr.  Gibbs  and  Mr.  Nuit  renounced  the  executorship,  and 
Robert  Smith  now  Lord  Carrington,  took  out  administration 
witii  the  wiQ  annexed. 

(73)  The  Master  of.  the  Rolls  expressed  his  dissati^factiott  at 
the  probata  of  this  paper. 
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The   bill  was  filed  by  Lord  Carringion,  and  by   Oeargi^         iOOO. 
Pearcet  who  had  taken  the  name  of  Payne;  praying,  that         ij^ 
the  will  and  codicils  may  be  eatabtishedi  &c.    The  principal  CarringtoM: 
question  arose  with  respect  to  the  fund  directed  by  the  wiU       ^  v* 
to  be  laid  out  in  real  •estate;  whether  the  third  codicil, 
which  in  the  direction  of  the  limitations  postponed  William 
to  his  younger  brothers,  extended  to  that  fund.    It  was  also 
claimed  by  the  next  of  kin  of  the  testator  as  [^undisposed  of; 
upon  the  ground  that  the  wiU^  with  respect  to  the  uses  of  the 
real  estate,  according  to  which  the  estates  to  be  purchased 
with  that  fund  were  directed  to  be  setded,  were  revoked  by 
the  first  and  third  codicils ;  and  no  disposition  of  the  residue 
of  the  personal  estate  being  afterwards,  made. 

Another  question  arose  upon  the  legacy  claimed  by  the 
testator's  sister  Elizabeth  Payne.  The  only  legacy  given  to 
her  was  100/.  given  by  the  will ;  and  the  second  codicil  an* 
nulled  and  made  void  the'  legacy  of  50/.  bequeathed  to  her* 

A  third  point  was  made ;  whether,  one  of  the  witnesses  to 
the  will  being  abroad,  in  Jatnaica^  it  was  necessary  to  send 
out  a  commission  to  examine  him.  His  hand-writing  was 
proved ;  and  the  other  two  witnesses  were  examined. 

The  Master  of  the  Rolls  held,  that  it  was  not  necessary 
to  have  his  examination ;  but  it  was  the  same  as  if  he  was 
dead;  observing,  that  the  heir  at  law  did  not  make  a  point 
of  it;  but  submitted  it  to  the  Court;  and  in  Mr. Fitxherberfs 
Case{74f),  one  of  the  witnesses  being  in  India^  it  was  held 
not  necessary,  but  very  dangerous,  to  send  the  original  will 
abroad. 

The  Attorney  General^   Mr.  Mansfield^  Mr.  Steele^  and 

Mr.  Sutton,  for  the  Plaintiff  George  Payne. 

.    The  words  *'  real  estate*'  are  used  by  this  testator  as  a  com^ 

prehensive  term,  referring  to  the  compound  mass,  which  he 

meant  to  go  according  to  the  limitations  he  has  directed. 

The 

(74)    Fitzherbert  v.    Fitzher*  become  insane,  proof  of  his  hand 

bertf    4  Bro.  C,  C  231.    Powel  writing  is  permitted  :  Post,  Ber^ 

r.  Cleaver,    2  Bro.   C.  C.  499.  nett  v.   Taylor,  Vol.   IX,  881. 

Wood  V.  Stone,  8  Pri.  613.  So,  Bootle  v.  Blnndell,  XIX,  494. 
where  one  of  the  witnesses  has 
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WOO. 


Lord 
Garrikgton 

Payks. 
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The  dear  intention  of  the  first  4>odiiA  was  to  enbstHute  ifuii 
as  a  trustee;  and  that  the  trastees  should  take  the  property 
directed  to  be  laid  in  land  as  well  as  the  lands  themscAves; 
There  is  no  express  direction  as  to  the  residue  of  his  'per* 
sonal. estate:  but  it  is  manifest^  that  Gibbs  and  NuH  weie  te 
he  ihe  trustees  to  lay  out  that  residue. 

In  Darky  t.  Langworiby{15)  the  decision  was  only,  dttit 
the  reyocation  of  the  disposition  of  the  real  estate  was  not  a 
eoDsequential  •revocation  of  the  disposition  of  the  personal 
estate.  That  case  is  different  from  this  in  one  very  material 
laspect:  that  revocation  consisted  simply  in  Ihe  devisor*il 
having  done  an  act,  the  effect  of  which  was  to  take  from  him 
the  estate  he  had  before,  and  to  give  him  a  new  estate ;  v^kmI 
which  by  law  the  will  he  had  executed  could  not  operate  (76). 
It  was  therefore  a  legal  revocation.  The  intention  had  no- 
thing to  do  with  that  question ;  which  was  simpily,  whether 
the  devisor  had  at  his  death  that  estate,  which  he  had  de- 
vised ;  and  therefore,  whether  the  will  could  operate  upon  it. 
Lord  Camden  considered  the  personal  estate  to  be  so  at- 
tached to  the  real,  that  it  must  fall  with  that:  but  the 
House  of  Lords  reversed  that  decree.  The  point  did  not 
in  the  least  depend  upon  the  intention.  That  case  also  oc- 
casioned great  doubt  in  Westnunster  Hall. 

In  this  case  the  question  is  simply,  whether  by  the  codicU 
the  testator  meant  to  separate  his  real  and  personal  estates; 
that  they  should  go  different  ways;  to  separate  the  lents 
and  profits  and  the  money  to  be  produced  from  his  Hert" 
fqrdshire  estate;  and  to  make  a  different  disposition  of  it,  if 
sold,  from  that,  which  should  take  place,  if  not  sold;  and 
that  the  personal  estate  should  go  one  way,  if  laid  out  in  the 

purchase 


(76)  Amb.  653.  7  Bro.  P.  C. 
177.  See  Souihey  v.  Lord  Somer- 
ville,  post,  Vol.  XIII,  486. 

(76)  Upon  that  poiiit  the  case 
is  reported  3  WiU.  6.  The  law 
of  revocation  has  lately  been 
very  fally  discussed  in  the  fol- 
lowing cases:  Brydyes  v.  The 
Duchess  of  Chandos,  Williams  w. 
Owens,  Cave  v.  Holfard,  ante, 
Vol.  II,  417,   596,  604,   note. 


Ill,  660.  Goodtitle  v.  Otway, 
1  Bos.  ^  Pul.  576.  Earl  Tern- 
pk  V.  The  Duchess  of  Chmuias, 
III,  686.  The  decrees  in 
Brydges  v.  The  Duchess  of 
Chandos,  and  Cave  v.  Holfind, 
were  affirmed  on  appeal  to  the 
House  of  Lords.  Harmood  v. 
Oglander,  post,  VI,  M9.  VIII, 
106.  See  the  note,  ante,  U, 
487. 
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purcliMe  of  land,  and  the   real  estate  should   go    another         t60O. 
way.    It  is  simply  a  question  of  intention,  to  be  collected  t     j 

tt^Pfn  the  whde  of  the  instnunents.     The  codicil  was  not  CAHiaNOTon 
ioteiided  as  a  total  revocation  of  the  disposition  of  the  real  v.    . 

estate.    The  term  of  ninety-oine  years  .is  left  untouched:  «o        z'AvifB. 
ase  the  limitations  to  Edward  Pearee  and  his  sons ;  the  g^ 
Bcral  charge  in  fiivour  of  John  Pearee;   the  powers  given 
to  Edward  Pearee  to   charge  the  whole  accumulated  pro-* 
perty  with  portions,  &c.    The  revocation   is  for  a  special 
purpose  only ;  not  an  entire  revocation ;  not  an  annihilation 
of  the  former  disposition;   but  an  alteration  only,   for  the 
purpose  of  postponing  William  to  George  and  J^okn.    Sup* 
poMU  he  had  simply  revoked  the  disposition  in  favor  of  WH' 
Ham;  and  had  made  no  other  disposition:  though  the  words 
are  confined  to  real  estate,  could  the  Court  have  held  Wil* 
Ham  entitled  to  the  real  estate  to  be  settled  with  the  personal 
estate?    Neither  was  there  any  alteration  of  the  intention  as 
^toEdward Payne ^  the  testator's  brother;  which  stands  pre-      [  ^41S  j 
cisdy  as  by  the  will.     It  is  therefore  a  mere  alteration  of  the 
order,  in  which  these  persons  are  to  take;  and  a  revocation 
^o  lar  only  as  that  purpose  requires.    Can  it  possibly  be  con- 
tended, that  the  personal  estate  is  not  disposed  of?    Suppose, 
lie  had  directed,  that  in  the  settlement  of  the  real  estate  de- 
vised by  the  will,  the  persons,  to  whom  it  stood  limited,  should 
have  powers  of  making  jointures,  settiements,  &c. :  could  there 
be  a  doubt,  that  the  land  to  be  purchased  with  the  personal 
estate  would  be  subject  to  those  additional  powers  ?    Suppose, 
he  had  directed,  that  between  the  .Umitations  to  A.  and  B. 
another  person  should  be  introduced:  could  it  bear  a  q«ies- 
tion,  that  the  settiement  of  the  land  to  be  purchased  was  to 
include  that  limitation  also?    The  personal  estate  being  by 
the  will  directed  to  go  to  the  same  uses,  it  is  of  necessity  to 
infer,  that  there  should  be  a  similar  variation  as  to  'the  lanfl 
to  be  purchased.      Great  embarrassments  will  arise,  if  the 
words  are  considered  to  be  confined  to  the  real  estate.    The 
tonn  for  the  accumulation  of  the  rents  and  profits  to  be 
4aid  out  in  land  runs  over  the  wliole.      The  aecmnttlation 
from  the  personal  estate  and  the  produce  of  the  sale  of  the 
Hertfordshire  estate  constitute  part  of  the  same  fund.     The 
codicil  upon  the  most  limited  construction  has  disposed  of  a 

part 
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leoo.         part  of  the  fund;  and  in  such  away,  that  it  is  imi>o6sibfe 

Lord  *^  separate  it. 

Cabrimoton       ^  Maliabar  v.  MaUabar  (  77 )  and  the  string  of  cases  (78) 
9.  of  that  description,  the  construction  was,  that  the  testator 

r  ATNB.  having  directed  the  real  estate  to  be  sold  and  the  produce  of 
the  sale  to  be  applied  in  payment  of  debts,  &c.  having  so  &r 
converted  it  into  money,  he  must  be  intended  to  dispose  of  the 
surplus  of  the  money  under  the  general  words  dbposing  of  the 
Iresidue  of  his  personal  estate.  So  in  this  case  the  whole  is 
made  one  fund  for  the  purposes  of  the  term  of  99  years^  die 
powers,  and  the  rent-charge  to  be  secured  to  John  Pearee:  b 
then  to  be  taken  as  two  iimds  in  the  subsequent  disposition  ? 
All  is  to  be  taken  by  reference  to  the  disposition,  directing 
the  personal  estate  to  be  converted  into  real.  The  wiH  and 
codicil  for  this  purpose  must  be  taken  as  one  instrument. 
There  is  no  possible  doubt  of  the  intention.  They  only  go 
upon  the  want  of  words  to  comprise  the  estates  to  be  pur- 
chased. The  obvious  purpose  was  to  leave  this  very  large 
[     414  J      fortune  in  *  succession  to  his  different  sons ;  to  make  a  family, 

as  it  is  called.  Nothing  however  is  left  to  inference;  and 
therefore  it  is  unnecessary  to  have  recourse  to  such  arguments. 
The  construction  of  the  Plaintiff  is  not  at  all  strained.  Can 
the  testator  be  supposed  to  intend  to  give  the  estates  to  be 
purchased  to  William  ;  who  is  by  the  codicil  to  be  postponed 
*to  George?  Is  it  to  depend  upon  the  pleasure  of  the  trus- 
tees, whether  the  Hertfordshire  estate  is  to  be  personal,  to 
go  to  William^  or  real,  to  go  to  George  ?  What  sense  can 
be  given  to  the  direction,  that  all  the  powers  are  to  remain  ? 
The  purpose  was  not  to  give  double  powers ;  but  thaik  the 
powers  before  given  were  to  remcun.  Upon  the  supposition, 
that  two  sets  of  limitations  were  intended,  William  might  evi- 
dently become  entitled  under  both :  but  in  that  case  the 
powers  of  jointuring  and  charging  were  to  have  only  a  single 
operation.  Many  other  embarrassments  would  arise.  They 
must  contend,  if  the  codicil  does  not  affect  the  uses  farther 
than  is  expressed,  that,  though  by  the  codicil  George  is  pre- 
ferred to  WHliamt  yet  the  accumulation  is  to  be  during  die 

minority 

(77)  For.  70.  Wkeldak    v.  Partridge,   ante» 

(78)  See  the  references   in         388,  and  the  notes. 
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tnifiority  of  William,  and  the  rents  and  profits  are  to  go  to         1800« 
maintain  him,  not  George.     So  the  powers  would  be  totally         ^T^ 
different.    In  the  direction  for  the  settlement  upon  the  uses  Carrinoton 
of  the  real  estates,  or  ^s  near  thereto  as  the  deaths  of  parties  v. 

and  other  circumstances  will  then,  admit  of  or  render  neces-  Payhb. 
sary,  what  could  he  mean  by  "  other  circumstances*'  but  the 
very  thing  he  has  done  ?  There  is  an  express  provision  as 
to  the  estates  purchased,  since  the  will  was  made,  but  not 
as  to  the  estates  to  be  purchased:  the  testator  conceiving, 
that  he  had  provided  for  them  by  the  general  words  "  r^al 
"  estate^ 

The  case  of  Lord  Sidney  Beauderk  v.  Mead  (  79  )^  which 
will  probably  be  cited  against  the  Plaintiff*,  is  not  applicable ; 
and  the  reasoning  of  Lord  Hardwicke  puts  it  quite  out  of 
this  case ;  if  the  Court  decides  upon  the  intention ;  which  is 
so  plain,  that  it  is  impossible  to  go  against  it. 

The  Solicitor  General,  Mr.  Piggott,  and  Mr.  RomiUy, 
for  the  Defendant  William  Payne. 

This  is  a  question  of  revocation,  not  of  original  devise. 
The .  right  is  clear  upon  the  face  of  the  will.  They  must 
sh^w,  how  much  is  taken  from  William  Payne  by  any  sub- 
sequent instrument,  either  by  express  words  or  manifest  in- 
tention. They  assume,  that  it  is  incumbent  on  the  Defendant 
to  ^  shew  negatively,  that  the  testator's  intention  was  not  to  [  ^415  ] 
give  the  estates  to  be  purchased  with  his  real  estates.  That 
is  not  incumbent  on  the  Defendant.  He  has  only  to  answer 
the  argument,  that  either  by  subsequent  words,  or  by  evidence^ 
that  the  Court  must  act  upon,  and  from  which  they  can  draw 
a  clear  and  certain  conclusion,  that  conclusion  must  be,  that 
the  estates  are  to  go  together.  There  is  nothing  to  argue 
upon  such  a  question  as  to  the  probability  of  his  intention 
to  keep  his  estate  entire  and  the  improbability  of  his  intention 
to  divide  it.  It  is  said,  the  words  '^  real  estate**  in  the  codicil 
are  sufficient  to  include  both  descriptions  of  real  estate.  But 
those  words  are  manifestly  confined  in*>^vU|se  the  testator 
makes  of  them.  Throughout  the  whole  will,  he  has  obviously 
distinguished  between  the  real  estates  he  had  and  those  to  be 
purchased.      The  words  **  my  real^^ate**  are  never  used 

with 
(79)  2  Atk.  167. 

Vol.  V.  F  F 
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1000.         with  ireference  to  the  latter;  but  only^  as  in  the  outset  of 
^r^  the  willy  when  speaking  of  the  estates  he  had:  and  that  dis- 

'Carrington   ^^^^^^'^  ^^  strongly  marked  in  the  disposition  of  the  residue ; 
u.  where  the  two  phrases  "  my  said  real  estates"  and  **  the  estates 

Paynb.  9t  gQ  ^Q  |jg  purchased"  occur  in  the  space  of  two  lines.  There 
is  in  the  codicil  nothing  like  an  express  revocation  of  die 
devise  of  the  estates  to  be  purchased.  To  see^  what  estates 
he  there  means  by  "  said  real  estate**  you  must  refer  to  the 
beginning  of  the  codicil^  reciting  the  conveyance  directed 
of  the  estates  he  then  had^  and  to  be  conveyed  as  soon  as 
conveniently  may  be ;  having  no  aspect  to  estates  to  be  pur- 
chased. Then  the  subsequent  expression  "  my  said  estates'* 
can  meah  only  those  specifically  mentioned ;  which  in  the  be- 
ginning of  the  will  he  directed  his  trustees  immediately  to 
convey. 

If  there  is  no  express  revocation  as  to  this  fund,  can  they 
find  a  clear  intention  of  the  testator  to  do  that,  which  he  has 
not  thought  fit  to  do  in  words?     It  is  clear,  he  had  his  will 
before  him ;  and  he  recites  the  very  words  of  the  preamble 
to  the  will  in  that  of  the  codicil.     lie  must  have  recollected, 
that  he  had  directed  one  settlement  to  be  made  of  the  estates 
he  had;   and  others   to  be  made  from  time  to  time  of  the 
estates  to  be  afterwards  purchased.     Would  there  have  been 
any  thing  absurd  in  his  separating  these  estates  by  the  will? 
Suppose,  he  had  been  evicted  from  the  estates  he  had :  the 
devise  of  the  estates  to  be  purchased  would  have  stood  alone 
as  a  substantive  and  independent  devise.    These  estates  are 
[  ^416  ]     'not  so  connected  together,  as  in  Darky  v.  Langworthy,  ♦as 
to  raise   an  argument,   that  the  disposition  of  the  one  fails 
by  the  determination  of  the  right  to  the  other.     That  argu- 
ment from  the  connection  of  the  estates  was  certainly  very 
strong  in  that  case :  but  where  does  that  manifestly  appear 
in  this;    so,  that  there  can  be  no  danger  of  mistake;  in  a 
case  of  separate  gifts,  in  distinct  parts  of  the  will,  to  be  the 
object  of  separate  and  distinct  settlements?    Does  a  clear 
intention  result  from  the  mere  direction  to  settle  these  estates 
in  the  same  manner  ?    If  so,  the  case  in  Atkins  would  not 
have  been  decided,  as  it  was.     In  that  case  the  estates  were 
full  as  much  coupled,  as  they  are  in  this.     Tliere  is  very  little 
difference  in  words^  and  none  in  meaning,  between  the  cases. 

In 
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t 

ih  both  ihe  order  of  tbe  deposition  was  a  little  alterlfA,  ifrUk"         ItiOO. 
out  altering  the  objects  of  the  testator's  bounty.    The  same         ^'^ 
arguments  apply  to  both.    There  may  be  reasoos  for  sup-  CARftiwoTiMf 
posing  an  intention,  that  the  estates  should  go  together:  but  9. 

that  wiU  not  do,  if  that  intention  is  not  sufficiently  indicated ;       Patnb. 
as  Lord  Hardwicke  observes*      A»  to  the  difficulties  sug- 
gested, I  deny,  that  they  afford  a  rule  of  constructioQ.    We 
are  discussing  the  intention  of  the  testator;  and  in  such  a 
discussion  these  difficulties  have  no  weight.     Would  they 
occur  to  an  unlearned  man?    This  testator  never  had  it  in 
his  contemplation,  that  every  thing  was  to  be  done  by.  one 
aettlement.      There  were  necessarily  to  be  more  settlements 
than  one.    When  the  testat<ur  has  copied  the  very  words 
of  the  prior  devise,  it  is  torturing  the  words,  and  making  a 
will  for  by  him  by  conjecture  and  inference  to  i^ppose  him 
<to  mean  something  else.      The  circumstances  of  Darley  v. 
Lttugworthy   were    infinitely  stronger   for  these  arguments. 
The  limitation  of  the  leasehold  estate  was  to  be  to  the  same 
uses.     The  two  cases  stand  upon  the  same  groimd ;  and  if 
in  this  the  construction  is  to  be  ^difiCerent,  it  must  always  .de- 
pend upon  the  mode.    As  to  the  alleged  intention,  where  is 
the  absurdity  in  giving  George  the  real  estates  he  had  at  the 
4iate  of  the  will  and  those  purchased  between  the  dates  of  the 
*wiU  and  codicil,  and  not  taking  from  William  the  estates  to  be 
purdiased  with  this  fund.     He  provided  maintenance  for  both 
of  Jthem.     The  safest  course  is  to  stand  upon  the  words; 
4Uiless  the  intention  is  demonstrated.    Xt  must  not  be  fon- 
got,  that  this  Defendant  does  not  seek  to  acquire  an  estate 
through  a   construction:  but  the  Plaintiff  seeks  through  a 
construction  to  take  away  an  .estate  expressly  given  to  the 
JDefisndant. 

Mx»  Lloyd,  Mr.  Richards^  Mr.  King,  and  Mr.  Leaek,  for        [  417  ] 
the  next  of  Kin. 
There  is  nothing  but  inference  to  support  the  elaim  of  this  ' 

fiecsonal  fund  as  real  estate:  the  uses  of  the  will  being  re* 
ifdied;  and  no  disposition  of  the  personal  estate  being  made 
lafierwaxds.  •  To  estabUsh  that  claim  would  be  going  out  of 
the  will  upon  no  ground,  that  can  satisfy  a  Judge.  The  first 
lieil  applies  toly  to  «ums  of  money  specifically  mentioned  ik 

F  F  S  the 
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1900.         the  wffl-    This  third  codicil  is  confined  to  real  estate  onfjr. 
Lord  There  is  nothing  in  it  applicable  to  personal  property:  but 

Carrinoton   every  word  is  peculiarly  applicable  to  real  estate.    Nothing  is 
V*  said  about  executors,  or  any  other  subject  having  reference  to 

•  ^  *  personal  property ;  and  he  knew  how  to  speak  of  it.  The 
whole  property  was  to  be  vested  in  securities  in  the  names  of 
tiie  executors,  till  lands  should  be  purchased.  In  that  dis- 
position the  personal  estate  was  so  much  involved  with  the  re^ 
that  where  the  devise  of  the  real  estate  fails  by  implication, 
the  disposition  of  the  personal  estate  must  ffdl  also.  The 
effect  is  the  same  as  if  William  was  entirely  removed  out  of 
the  way.  No  instrument  has  given  that  perscmal  estate;  and 
therefore  the  next  of  kin  are  entitled. 

The  Attorney  General,  in  Reply. 

With  respect  to  the  claim  of  the  next  of  kin,  if  money  b 
directed  absojutely  to  be  laid  out  in  land,  and  it  is  to  -have 
effect  to  any  purpose,  the  ultimate  limitation  must  be  to  the 
*heir  at  law;  and  the  next  of  kin  have  no  title.  Barker  v. 
Qyles  (80).  There  is  therefore  no  pretence  for  that  claim. 
The  whole  of  their  argument,  consists  of  extreme  refinement, 
depending  upon  particular  words:  that  of  the  Plaintiff  is 
founded,  not  upon  particular  words,  but  upon  the  .view  of  the 
whole  intent,  to  be  collected  firom  the  several  testamentary 
instruments.  What  Lord  Hardwicke  says  in  Fuller  v. 
Hooper {%\)  must  never  be  forgot,  that  a  will  b  to  be  con- 
sidered in  two  lights;  as  to  the  testament,  and  the  instnunent; 
and  confounding  them  will  introduce  continual  embarrassment. 
The  will  and  codicils  altogether  make  one  testament.  That 
was  determined  in  Crosbie  v.  Macdoual  (82). 

The  general  impression  on  this  testator^s  mind  was  to  devise 
the  real  estates  he  had  in  this  manner,  so  as  completely  to  dis- 
inherit his  heir  at  law  in  favor  of  his  natural  children,  and  to 
give  the  ultimate  remainder  in  fee  to  his  younger  brother.  It 
[  ^418  ]  certainly  was  *  his  intention,  that  so  much  of  his  personal  estate 
«8  should  not  be  exhausted  by  particular  dispositions  should 
be  laid  out  in  land,  to  be  settled  in  the  same  way ;  and  that 

intention 
(80)  2  P.  Will.  280.    3  Bro.        (81)  2  Fet.  24«. 
p.  a  297.     Wheldf^le  v.  Par-       (82)  Aate,  Vol.  IV,  610.     ,. 
trifye,  ante,  388. 
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intention  to  give  all  this  property  both  real  and  personal  in^         1600. 


the  same  wayi   clearly  continued*    With  respect. to  Z)«rfey  Vr 
Langvforthy^  Lord  Camden's  opinion  was  the  consequence  o£  rjA»n.ijj^ToH 
an  hnproper  use  of  the  term  "  revocation."    It  seems  to  be  v, 

an  inaccuracy  of  language ;  and  Lord  Hardwieke  upon  those  Path*. 
subjects  distinguishes  between  virtual  and  express  revoca- 
tions (83);  meaning  by  the  latter  expression  instruments .  in- 
their  nature  testamentary ;  and  by  the  former  those  acts^  which 
in  the  nature  of  the  thing  prevent  a  testamentary  instrument 
from  having  its  operation.  In  the  latter  case  the  intention  has 
often  nothing  to  do  with  it;  as  in  the  ease  of  a  recovery  suf- 
fered (84)<,'  It  has  the  effect,  as  Lord  Hardwieke  say s,  of 
virtual  revocation;  whether  there  was  9x1  intention  to  revoke^ 
or  not ;  for  the  estate  no  longer  remains.  The  testator  is  just 
in  the  situation  of  a  person  evicted.  By  eviction  the  devise 
&ils.  Perhaps  the  eviction  may  be  by  a  bad  jtitle :  but  in  case 
of  death  before  re-entry  the  will  can  have  no  operation ;  and 
preventing  the  operation  of  the  will  it  may  be  called  a  virtual 
revocation;  but  has  nothing  to  do  with  the* intention.  So  in 
the  case  of  a  mortgage;  which  is  a  revocation  pro  ^£^/o(8d)*  *r^ 

If  the  mortgage  is  in  fee,  and  a  foreclosure  follows,  there  is  ^ 
as:  end  of  the  devise;  but  there  is  no  change  of  intention. 
So  in  the  case  of  a  renewal  of  the  lease  specifically  disposed 
of  \ff  the  will  the  ground  is  the  same  (86). 
.  The  inference  from  the  ehange  of  executors  is,  that  the 
same  persons  should  make  the  settlement  of  the  land  to  ba 
purchased  and  of  the  real  estate  he  had;  and  that,  when*  he 
had  given  that  direction  as  to  the  real  estate,  he  had  done  all^ 
&at  was  necessary  to  shew  his  intention :  and  be  considered 
the  same  disposition  of  the  estate  to  be  purchased  as  con^ 
sequential..  Can  it  be  supposed,  he  had  not  an  intention,  that 
Mr.  Gibbs  and  Nutt  should  transact  every  thing  as  to  his  • 

persoiial 

(83)  See  tbfs  distinction  (lis-  108.    Marwood  v.  Turner,  3  P. 

cussed  in  the  argnment  of  Lord  WiiL  163. 

Chief  Jastice  Eyre,  in  Goodtitk  (85)  The  last  case  upon  this 

r^  Otway,    1  Ba$.  4r  Pul.  576;  point  is  Earl  Temple  y.Jhicken 

abo  stated  in  Cave  v.  Hofford^  of  Chandoi,  ante.  Vol.  Ill,  685» 

Mtev  VoL  III,  650.  (86)  Marwood  v.  Turner,  3  P, 

i  (94)  DUier  f.  DUter,  3  Lev.  Will.  163, 
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ld(K>,         ]^^onftl  estate ;  and  not  tbe  two  Mr.  Smiths.    When  speakings 
^p^  of  his  win  he  means,  not  the  first  instrument  onlj,  but  thc^ 

Garbingtoh   ^^^i^^^^^  disposition  he  has  made.      It  cannot   be   con-^ 

V.  ceived,  that,  when  he  was  using  the  wdrd  ''  revocation  *'  iff 

PAtiiBk       the  third  codicil  for  a  particular  purpose,  a  mere  substitutioli 

m  poinrt  of  order,  his  intention  was  totally  changed.    TheM^ 

is  not  the  slightest  variation  of  intention  as  to  his  brolhet^ 

Edward  Payn^^ 

The  Master  of  the  Rolls. 
During  the  progress  of  this  argument  I  sent  for  th^  Re-' 
giilter*s  Book  for  the  purpose  of  examining  the  case  in  Atiyns  : 
but  unfortunately  the  decree  does  not  appear  to  have  been- 
ci^er  drawn  up.  However,  if  I  take  a  right  view  of  this 
tBse  at  present,  neither  the  case  in  Atkyns  nor  Darley 
V.  Langworthy  will  be  necessary  for  my  consideration,  for 
ikt  present  I  think  it  «  mere  substitution,  and  bo  revocation 
at  all. 

Jfiiy  SOeiL         T^  Master  of  the  Rolls  having  stated  the  case  delivered 

the  following  judgment. 

The  real  and  personal  estates  are  by  the  will  united,  and 
made  into  one  settlement;  by  which  these  persons  are  to  take 
in  the  course  of  succession  marked  out.  Upon  the  first  codicil  ^ 
some  question  arises;  but  none,  that  b  material,  in  the  view  I 
hme  of  this  case.  The  question  lipon  that  codicil  is,  whether 
the  wordd  '^  nans  ofmmey^^  therein  contained  are  sufficient  to 
comprise  the  personal  estate,  or  are  confined  to  the  sums  of 
money  specifically  mentioned  in  the  will.  The  principal  object' 
of  the  codicil  was  to  devise  estates  purchased  after  the  date  of 
the  will  to  the  same  uses.  Upon  the  disposition  by  that  eodidl 
of  aU  such  sums  of  money,  as  are  by  his  will  given  to  hisL 
trustees,  upon  the  same  trusts,  it  was  contended  on  one  hand^ 
that  these  words  were  not  intended  to  comprehend  all  his 
personal  estate  comprised  in  the  will :  but  relate  solely  to  such 
soms  of  money  as  the  testator  had  ordered  to  be  invested  in 
the  names  of  trustees,  for  the  particular  trusts  mentioned  in 
the  win.  That  argument  is  founded  upon  the  idea,  that  as  h^ 
had  by  the  will  expressly  mentioned  his  personal  estate,  and. 
given  directions  concctnin^  that,  as  well  as  cenoeniing  his  real 

estate^ 
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estate^  and  by  the  codicil  revoking  the  devise  as  to  the  rei4  J^800i 

estates,  and  saying  nothing  as  to  his  personal  estate,  it  must  iPCj| 

be  intended,  he  did  not  mean  to  advert  to  his  personal  estate  Qarrington 
at  all.     Upon  the  view  I  have  of  this  case  that  criticism  upon  v* 

this  first  codicil  is  of  no  great  consequence.     I  am  rather  in-»  ^  ^*» 

. 

clined  to  think  it  was  intended  by  those  words  to  comprehend 

all. the  personal  estate:  but  upon  my  •opinion  of  the  case  it  ia      [  *4f20  ] 

not  material  to  determine  that ;  for  if  those  words  did  com* 

prehend  all,  they  were  inserted,  in  order  to  give  it  to  the  same 

trustees,  who  took  the  other  property ;  and^  as  I  think,  that 

codicil  only  changed  the  trustees,  and  gave  the  estates  pur^ 

chased  after  the  execution  of  the  will  to  the  same  uses,  it 

is  of  no  consequence  to  determine  that  point  as  to  the  extent 

of  those  words. 

The  third  codicil,  upon  which  the  question  arises,  revoke* 
the  limitations  of  the  will;  and  substitutes  George  for  William^ 
John  for  George  \    and  puts  WiUiam  the  last  in  the  intaili 
with  the  like  remainder  to   the  testator's  brother  in  pretty 
nearly  the  same  words.     The  codicil  then  goes  on  to  direct  the 
same  powers  to  be  inserted  in  the  settlement  of  his  said  estates, 
and  to  direct  estates  purchased  since  the  execution  of  the  will 
to  be  settled  in  the  same  manner.     It  was  contended  on  one 
hand,  that  upon  the  true  construction  of  the  will  and  the  third 
codicil  the  testator  must  be  held  to  have  revoked  the  devise^ 
8o  far  ar respects  the  real  estate;  by  which  I  mean  the  estates, 
of  which  he  was  seised  at  his  death ;  and  to  have  made  othev 
limitations  instead  of  them;  but  that  he  \e&  the  estates  to  be 
purchased  with  the  personal  estate  to  go  to  the  same  persons^ 
and^n  the  same  order,  as  by  the  will  he  had  given  the  real 
estate ;  and  the  words  of  the  codicil  are  criticised,  in  order  to 
shew,  that  they  cannot  mean  the  estates  directed  to  be  pur- 
chased ;  and  for  that  the  case  of  Ijord  Sidney  Becwclerk  v. 
Mead  was  relied  on.     That  case  is  in  some  circumstancea 
analogous  to  this ;  and,  when  it  was  first  mentioned,  I  Aought^ 
that  case  and  Darley  v.  Ixmgworihy  bore  much  upon  it ;  but 
upon  very  full  consideration  I  think  myself  relieved  from  thi 
necessity  of  entering  into  many  of  the  argumente  upon  these 
two  cases ;  for  I  think,  they  are  perfectly  different ;  and  the 
questions,  that  arose  in  them,  are  not  the  questions,  that  will 
gofem  this  decision.    It  was  said,  thatiwdien  one  species  of 

property 
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f  aoo.         property  is  devised  in  a  particular  manner^  and  in  the  samd 
IT^  "will  another  species  of  property  is  declared  to  be  annexed  to 

Carrington   ^*»  as  it  was  in  the  case  o£  Darley  y.  Langwortbjf,  or,  where 
o.  it  is  given  to  the  same  persons  as  the  other  estates,  and  by  act 

Patnb*  ^£  1^^  Qy  |jy  codicil  the  disposition  of  the  former  b  revoked  or 
altered,  the  latter  shall  not  be  revoked  or  altered,  unless  it  is 
manifest,  the  testator  intended  to  affect  that*  I  am  willing  for 
the  sake  of  argument  to  admit  this :  but  it  does  not  in  any  way 
affect  this  case.  I  admit,  the  testator  does  not  by  these  words 
[  ^  4^1  ]  include  *  the  lands  to  be  purchased ;  and  if  by  the  will  he  had 
given  to  certain  persons  the  lands  he  was  seised  of,  and  had 
by  that  will  directed  his  personal  estate  to  be  laid  out  in  land 
for  the  benefit  of  the  same  persons,  to  whom  the  real  estate 
was  devised ;  and  by  a  codicil  he  had  given  the  estates,  of 
which  he  was  seised,  to  different  persons,  and  in  a  different 
inanner,  and  had  used  no  words  applicable  to  the  personal 
estate,  the  codicil  might  upon  those  two  cases  have  the  effect 
of  disuniting  them ;  and  the  personal  estate  would  have  gone 
to  the  same  persons,  as  if  the  codicil  bad  never  been  made. 
That  is  the  effect  of  Lord  Sidney  Beauclerk  v.  Mead.  It  was 
argued,  that  the  codicil  in  this  case  does  not  include  the  per- 
sonal property  to  be  laid  out  in  land ;  and  then  considering  th^ 
codicil  as  a  revocation  of  the  devise  of  the  real  estate,  aa  it  is 
silent  with  respect  to  the  personal  estate,  that  must  upon  the 
authority  of  those  two  cases  go  exactly  as  if  that  coftcil  had 
not  been  executed* 

But  none  of  these  arguments  apply  to  this  case ;  for.  this 
codicil  does  not  revoke  the  devise  of  the  real  estate.  It 
leaves  the  devise  of  the  real  estate  to  the  trustees  in  full  force. 
It  does  not  in  any  degree  disunite  the  estates  to  be  purchased 
from  the  settlement  to  be  made  of  the  real  estate.  It  is  there- 
fore fallacious  to  argue,  that  it  was  a  revocation  of  the  devise 
of  the  real  estate  at  all.  It  remains  devised  to  the  trustees ; 
find  the  only  alteration  is  in  the  mode  of  succession  to  be 
directed  in  the  sj^ttlement  to  be  mpde.  The  will  directed  a 
settlement  to  certain  uses ;  and  gave  the  personal  estate,  to  be 
laid  out  in  land,  to  be  settled  to  the  same  uses.  Upon  the 
first  codicil  it  is  not  contended,  that  any  alteration  was  made 
\a  the  settlement  of  the  testator's  real  estate^  or  those  to 
b^  |purcbas§4«    That  codicil  did  nothing  mor^  thao  cbfMUge 

the 
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die  trustees,  and  devise  the  estates  purchased  after  the  exe-         .1800. 
cution   of  the  will  to  the  same  uses.      Therefore  upon  that  J*^ 

codicil  the  real  and  personal  estates  are  united;   and  are  to  Carrinotgii 
be  conveyed  to  the  same  uses,    by  the   same  trustees ;    and        ^  ^* 
so  it  stood,  when  the  third  codicil  was  made*     By  that  codicil 
the  testator  revokes  the  limitations  in  his  will  as  to  the  real 
estates,  of  which  he  was  actually  seised ;  and  limits  new  ^ses 
thereof;  and  then  upon  the  part  of  William,  the  second  4^ 
wisee  in  the  will,  Edward,  the  eldest  son,  having  died  afte^ 
the  third  codicil  was  made,  it  was  contended,  th^t  the  uses  of 
the  estates  directed  to  be  purchased  remained  exactly  as  ii^the 
will.    For  the  next  of  kin  it  was  contended,  that  •  the  uses      [  *  ^^  ] 
limited  by  the  will  having  been  revoked,  and  the  personal 
estate  not  being  afterwards  disposed  of,  it  is  undisposed  of; 
and  therefore  they  are  entitled.     I  am  of  ppinion,  that  neither 
the  argunents  for  William  Payne,  nor  those  for  the  next  of 
kin  can  prevail ;  for  the  will  is  not  revoked  as  to  the  union 
of  the  two  species  of  estates.    The  codicil  makes  no  alteration 
with  regard  to  that  union;  and  though  the  testator  makes  use 
of  the  word  *'  revoke,''  the  will  is  not  a  revocation  as  to  that 
union,  but  merely  an  alteration  of  the  order  of  the  limitations 
to  be  inserted  in  the  settlement ;  and  it  ia  no  more  than  if  the 
devisor  with  his  own  hand  had  inserted  the  name  of  George 
find  John  before  William,  and  then  repubUshed  his  will.     The 
codicil  leaves  the  will  in  full  force  with  regard  to  every  thing 
not  expressly  or  by  necessary  inference  revoked  or  altered; 
and   I  am  clearly  of  opinion,    that  the  settlement,  as  far  as 
respects  the  union  of  the  estates,  remained  in  full  force., 
.    It  is  unnecessary  to  comment  upon  the  two  cases,  that  have 
been  mentioned.     If  I  was  to  argue  upon  this  case,  as  Lord 
Hardwicke  did  in  the  case  before  him,  the  arguments,  that 
,were  urged  for  the  Plaintiff*,  are  exceedingly  strong.    It  was 
admitted,   the   devise  to  Edward  will  comprehend  both  the 
real  and  personal  estates.    The  settlement  to  be  mad#  must 
be  a  settlement  of  both,  in  order  to  comprehend  him.   Certain 
powers  are  given  to  the  tenant  for  life,  affecting  and  riding 
over  all  those  estates.      Upop    the  construction  of  the  De- 
fendant these  estates  must  after  the  death  of  Edward  b^ 
comprised  in  two  separate  settlements.     The  difficulties  then 
Are  almost  insurmountable.    Are  th^re  to  be  double  powets ; 

or, 
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1800.         ot,  arc  the  powers  to  cease  ?    The  power  to  seH  the  Hertford 

^T^        '  Mre  estate,  and  many  other  arguments,  very  ably  urged,  and 

Harrington  ^^'^  answered,  I  admit,  are  sufficient  to  shew,   the  testator 

V.  meant  to  unite  both  the  real  estate,  of  which  he  was  seised, 

Payne.       mjj  ^hc  estates  directed  to  be  purchased;  though,  I  admi^ 

the  words  ^'  my  real  estate^*  can  apply  only  to  those  he  had. 

But  the  ground,  upon  which  I  rest,  is,  that  the  will  is  not 

revoked  by  the  codicil ;  which  makes  no  alteration  but  in  th^ 

order  of  limitation  in  the  settlement  to  be  made ;    and  doea 

not  alter  the  devise.    Suppose,  another  natural  son  had  been 

born :  and  the  testator  had  thought  fit  to  interpose  him  aflet 

the  others ;  and  had  used  the  expression,  that  he  revoked  the 

limitation  to  his  brother ;  and  directed  a  limitation  to  that  son 

[  *4£3  ]      for  *life,  &c.;   upon  the  same  groimd  it  might  be  contended, 

that  totally  revoked  the  disposition  as  to  the  estates  to  be 
purchased. 

With  respect  to  the  legacy  to  the  testator's  sister  Elizabeth 
Payne,  I  do  not  know  what  to  make  of  it.  I  can  find  nothing 
similar  to  it.  The  Court  is  to  give  effect  to  every  word  of  a 
will,  if  they  can.  How  do  I  know,  he  did  not  think,  he  had 
given  two  legacies  of  50L  instead  of  100/.  But  I  am  rather 
inclined  to  think,  it  is  a  mistake  of  the  quantum  of  the  legacy, 
and  a  demonstration  of  his  intention  to  revoke  the  legacy 
given;  thinking,  he  had  given  her  a  legacy  of  50/.;  and 
meaning  to  revoke  that  ( 87).     I  will  consider  of  it. 


The  decree  declared,  that  the  residue  of  the  personal 
estate  of  the  testator  and  the  savings  and  accumulations  of  the 
rents  and  profits  of  the  real  estates,  which  passed  by  his  will 
and  codicils,  until  the  Plaintiff  George  Payne  shall  attain  the 
age  of  twenty^five,  ought  to  be  laid  out  in  the  purchase  of 
real  estates  in  fee  simple,  to  be  settled  to  such  uses  and  upon 
such  trusts  as  the  estates  devised,  which  passed  by  the  will 
and  codicils,  are  directed  to  be  settled  ;  except  so  far  as  the 
same  are  varied  by  the  third  codicil  to  the  will. 

The  point  as  to  the  legacy  does  not  appear  in  the  decree 
to  have  been  detenmned. 

,  (87)  Ante,  Panmt  y.  PgrsonSf  Vol.  I,  266^  and  Uia  note,  267. 
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STURDY  V.  LINGHAM. 

(TAe  Master  ©/"Me  Rolls  for  theiorJ  Chakceixok.)  1800^ 

May  30<JL 
"JLi'R.  RICHARDS  for  the  Plaintiff  moved,  that  the  Master    The  Matior 

shoyld  be  ordered  to  proceed  de  die  ia  diem  in  taxing  Ai^y  proceed 

a  soUcitor's  bill  of  costs.  de  diein  diem 

without  an 

The  Master  of  the  Rolls  made  the  order;    but  observed,      ,   ,*     ,  J'*'^ 
i_  1      /      1  ruled:    (See 

that  an  order  for  that  purpose  is  unnecessary  j  though  it  is  y^^  ^^^  ^q^k  ^ 

erroneously  supposed,  there  must  be  an  order.     Where  the 

cause   requires   it,   the  Master  may,    and   it  is  his  duty  to, 

proceed  de  die  in  diem  without  an  order  ( 88  )• 

(88)  In  Purcell  v.  M'Namara,  pott,  Vol.  XI,  362,  it  was  teU 
tied,  that  an  order  is  necessary. 


YEO  V.  FRERE.  [  4«4  ] 

Rolls. 
BOWERBANK  v.  COLLASSEAU.  1800. 

May  29M,  31ff. 
^\NE   of  the  Plaintiffs  took  an  exception  to  the  Master's    Plaintiff  may 

report,  and  at  the  same  time  set  down  the  caude  for  except  to  the 

farther  directions ;  and  the  cause  cartie  on  upon  the  exception  report  and  at 

end  for  farther  du-ections.  ^^^  **°*«  ^«°« 

set  down  the 

Mr.  HoUistf  for  the  Defendant  miide  an  objection  on  the  ..        ,. 
ground  of  irregularity ;  insisting,  that  the  rule  of  practiee  is>'  yons. 
that  the  party  cannot  except  and  also  set  down  the  cause  for 
fsurther  directions. 

The  Mast£r  of  the  Rolls  saidf  if  that  was  the  practice^ 
he  thought  there  was  no  objection  to  altering.it ;  for  it  is  no^ 
unreasonable  for  the.  Plaintiff  to  object  to  one  item  of  the 
Master's  report,  and  at  the  same  time  say,  if  the  C!ourt  shall 
be  of  opinion,  that  the  Master  is  right,  he  desires^  that  the 
Aause  may  go  on. 

The  objection  was  ovir«fided ;  imd  tb^  cctiM  prooeeded. . 
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18f>0-  BENFIELD,  Ex  parte. 

June  lith. 

A  partnership    ¥TPON  the  S5th  o£  March,  I8OO9  a  joint  commission  of 

cannot  be  esta-  bankruptcy  issued  agamst  Paul  Benfield,  Walter  Boyd, 

bUflhed  by  the  ^^^  James  Drummond,  who  entered  into  business  at  London^ 

evidence  of  the  j^^  partnership  under  the  firm  of  Boyd,  BenfieU,  and  Co. 

flartners   and    ,     /.  ^  r      •  ' 

Uieir   private    *"  ^^''^^  \^^^  ^^^  "'^  y^^"- 

eornmoniea*  ^^^  petition  was  presented  by  Benfield;  praying,  that  the 

tions.  The  commission  might  be  superseded,  upon  the  ground,  that  the 
feet  must  be  commission  did  not  include  all  the  partners  of  the  house  :  the 
proved  aliunde,  house  at  Paris  of  Boyd,  Ker  and  Co.  bemg  engaged  in  part- 
For  want  of      /lership  with  the  house  in  London. 

such  proof  a  rj.^^  affidavit  of  the  petitioner  stated,  that  he  verily  be- 
air  *  t  th  IwBveSj  William  Ker,  Walter  Boyd,  the  younger,  Edward 
ostensible  part-  ^^  Walkiers,  and  Francois  Dort  Laborde,  were  concerned 
ners  was  sas-  ^^^  interested  in  the  said  *  firm  of  Boyd,  Benfield  and  Co., 
iained.  as  co-partners  therein.     In  support  of  the  petition  letters  re- 

£  •4S5  ]      ceived  by  the  petitioner  were  read:  one  from  De  Walkiers, 

dated  Paris,  the    23d  of  Marc\   1793,   contained  the   fol- 
lowing passage: 

''  I  have  just  received  the  circular  letter,  which-  announces 
''  your  establishment  with  my  friend  Mr.  Boyd  and  our  house 
^  at  Paris.  I  felt  great  pleasure  in  seeing  thb  affair  con- 
^  eluded  between  you  ^  and  felicitate  myself  on  having  a 
^  conne<:tion  of  common  interest  with  you.'* 

A  letter  from  Laborde,  dated  the  S9th  of  March  was  thus: 
expressed : 

I  have  been  very   happy  to  see  at  last  after  so  long 
waiting  the  settling  of  the  business,  which  makes,  us  quitet 
•*  partners." 

Extract  firom  a  letter  from  Mr.  Boyd,  dated  Putney  Hill,. 
4th  October,  1796. — "  The  sum  which  B.  K.  and  Co.  owe 
*^  for  W^  \a  a  debt,  that  they  are  guarantees  for ;  and  con- 

*  sidering  the  house  to  have  gained  a  large  sum  I  sat  this. 
**  debt  in  my  own  mind  over  against  their  capital  share  of 

*  the  profits." 
Walter  Boyd  the  elder  by  an  affidavit,  sworn  in  December 

1799,  stated,  that  the  only  acting  partners  in  the  house  of 
Boyd,  Ker,  and  Co.,  ot Paris,. whitfh  house  was  interested. in 

the 
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the  deponent's  name  in  that  of  Boydy  Benfield^  and  Co*;  were         ^9W^ 
the  deponent,  John  WilUam  Ker,  and  WcMer  Boyd,  junior ;     Bbnpield 
and  that  Edward  De  WalkievM  and  Franfois  Dort  Laborde      Ex  pari9. 
were  the  only  commandite  partners  therein ;  and  that  the  con- 
tract of  partnership  entered  into  among  the  above  parties  was 
to  endure    for  six  years  from  the  30tb  of  Jun€f  1791,  and 
consequently  expired  on  the  30th  of  June ,  1797;  though  from 
the  seizure  of  the  property  and  books  by  the  French  and  the 
removal  of  the  acting  partners  from  the  French  territory  in 
1793  and  other  circumstances  the  affairs  of  the  house  remain 
unliquidated.     In  August  1797  the  deponent  purchased  for 
account  of  the  house  of  Boifd,  Ker,  and  Co.  Laborde's  in-  r 

terest  in  that  estabUshment. 

The  Lord  Chancellor^  when  the  petition  was  opened,  ex- 
pressed his  opinion,  that  nothing  could  be  done  upon  it. 

Mr.  Richards  and  Mr.  Fonblanque,  in  support  of  the 

petition. 

This  is  a  question  to  be  tried  at  law:  but  it  will  be  morie 

properly  *  tried  and  with  more  effect  under  your  LcMrdship's     [  ^486  J,  , 

direction  to  the  Commissioners  to  examine  the  parties  for 

the  purpose  of  discovering  the  partners.    At  law  we  couM 

not  have  the  benefit  o{  Boyd's  evidence.     This  commission 

* 

tnay  proceed  at  a  great  expence,  as  long  as  it  is  the  interest 
of  Boyd^  that  it  should  proceeds  But  if  ever  his  interest 
should   be  the    other  way,  he   who  can  alone  produce   the  , 

means  of  establishing  the  partnership  of  the  house  in  Paris^ 
may  at  any  time  by  so  doing  supersede  this  commission. 
The  object  of  the  petition  is  only,  that  a  valid  commission 
may  be  taken  out.  In  the  bankruptcy  of  Lane  a|id  Fraxer 
the  commission  was  superseded  on  proving  Boylston  a  part- 
ner with  them  (  89  )• 

Mr*  Mansjieldy  for  the  Asisignees^ 
Having  observed,    that  upon  this  ground    a   commission 
against  a  partnership,  where  there  is  a  dormant  partner,  must 
alvrays  be  bad,  was  stopped  by  the  Court. 

(89)  See  Langiton  v.  Boylston,  ante.  Vol.  11,  lOI,    and  the  noter 
Post,  XVil,  403,  Ex  parte  Hamper;  and  see  the  note^  404. 
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1800.  Lord  Chancellor. 

^  ^^'^'^  There  is  nothing  upon  this  evidetoee  to  impeach  the  ccmi« 

iExvarte  '  ^^^^^^^  either  here  or  at  kwi  If  the  fact  were  proved,  that 
there  was  another  partner,  known  to  the  world,  the  com- 
mission would  he  bad,  no  doubt :  but  they  cannot  prove  thf^ 
by  their  own  secret  communioation  with  a  dormant  partner. 
Suppose,  an  action  had  been  brought :  if  there  was  another 
partner,  they  must  plead  in  abatement :  otherwise  the  action 
^oes  on;  and  then  they  must  prove  the  partnership.  In 
Soylstan'a  Case  they  proved  him  a  partner.  They  did  not 
call  on  Jjone  xind  Frazer  for  that  purpose. 

Rolls. 

1800.  » 

June  9th,  IGth. 

®®®  •"^^  HARDY  r.  REEVES. 

Vol.  IV,46G. 

A  Defendant  JN  this  cause  (reported  ante,  Vol.  IV,  466)  a  petition  of 
claiming  as  a .  ue-heariag  was  {^resented  by  the  Plaintiffs,  upon  the 
mortgagee,  and  g^jj^^  ground  as  the  petition,  under  which  they  had  attempted 
by  his  answer  ^         °   -         •     .        r  xu     j  •  •       •       — u  * 

denvinsr  to  vary  the  minutes  of  the  decree;  praying  an  mquiry,  What 

notice  ^^^^^  Bmns  of  nnmey  the  Defendant  *  Fox  had  advanced  upon  the 
of  the  Plain-  security  of  his  mortgage;  and  at  what  times  respectively ;  and 
tiff's  title,  whether  on  or  before  the  3d  of  4pril,  1789,  the  date  of  sucb 
which  was  nei-  mortgage,  and  when  first,  he  had  any  and  what  notice  of  the 
ther  alleged  by  ^^j^  ^^  ^^^   ^[  tj^^  Plaintiff  Mary  Hardy;  or  that   the 

, '  Master  may  state  uny  special  circumstances.  • 

proved,  an  in-  •'  ''    ^ 

qniry  for  the 

purpose  of  ^^-    ^^SS^^    ^^^    ^^'  Jfohnson^    for    the    Plaintifis; 

affecting  him  Mr.  lAoyd  and  Mr.  Hart,  for  Defendants  in  the  same 

with  notice  was  interest 

refused,  first         This  ^fendant  .puts  his  claim  upon  the  ground,  that  at 

upon  a  petition  ^^  ^j^^  ^j^^^  j^g  ^yanced  the  sum  of  68(M-  upon  the  ae- 

.     ^        ,     curity  of  a  mortgage  of  these  copyhold  premises,  he  was  totally 

rehearing.  An  ^  ^^  ^^^  copyhold  premises;  insisting,  that  as  a  purchaser 

inquiry  as  to    ^  valuable  consideration  without  notice  his  security  ought 

what  snms  he  :jfoi  to  be  afieoted  by  the  Plaintiffs  claim.     The  object  of 

had  advanced    ^hg  inquiry  proposed  is  to  ascertain  that  fapt;   whether  he 

upon  the  seen-  j^  notice,  or  not.     Absence  of  notice  of  the  equitable  tide 
nty  of  the       .  '^  . 

1  *  IS 

mortgage,  and 

at  what  times  respectively,  H^as  granted. 
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is  abaolutely  necessary  for  him.     It  will  be  objected ^  that  die 

Plain tifl&  did  not  give  evidence  of  notice:  but  it  would  have 

been  useless,  and  loading  the  cause  to  no  purpose,  till  we  got 

a  decree  upon  the  principal  point :  that  point  being  established 

in  favor  of  the  Plaintiff,    the  other  is  consequential.      The 

evidence  to  be  produced  is,  that  Fox  under  a  power  of  attorney 

from  Reeves  received  the  rents ;  and  gave  an  indemnity  against 

the  claifn  of  the  Plaintiff:  that  claim,  of  which  be  swears  he 

was  totally  ignorant.     Are  we. to  be  put  to  file  another  bill 

upon  this ;  which  we  clearly  might  do  ?    The  only  objection 

is,  that  this  inquiry  would  be  a  surprise ;  as  the  bill  contakis 

no  allegation  of  notice :  but  this  is  not  that  sort  of  case,  in 

which  it  is  necessary  to  state  the  point  upon  the  face  of  the 

J^ill  in  order  to  put  it  in  issue.     Every  fact,   to  which  the 

Plaintiffs  intend  to  examine  witnesses,  ought  to  be  put  in  issue 

by  the  bill,  to  prevent  surprise :  but  this  is  a  conclusion  of 

law.     The  Defendant  insisting  upon  it  as  part  of  his  title,  the 

Court  ought  to  be  satisfied,  whether  it  is  founded*     If  not 

now,  some  inquiry  must  take  place  in  some  future  stage.    The 

objection  set  up  by  the  answer  for  want  of  notice,  extending 

only  to  680/.,  does  not  cover  the  whole  sum  claimed ;  which 

exceeds  1100/.     He  could  only  be  protected  in  advances  made 

fyrevieus  to  notice,  not  in  subsequent  advances ;  and  as  to  the 

excess  beyond  680/.  the  answer  is  silent.     This  is  a  copyhold 

estate :    and   if  the  Defendant  took  the  ordinary  means   ef 

informing  himself,  he  must  have  had  notice.  *  He  was  bouiid 

to  use  due  diligence.     The  inquiry  is  of  absolute  necessity; 

^Ufid  no  technical  rule   stands  in  the  way.    Inquiries  in  this 

way  are    in    daily    experience;    as   upon  contracts   for    the 

jsale   of   an    estate    the   Court  inquires,    not  only,   whether 

.such    contracts    were    executed,    but,    whether    they  » were 

iairly  executed.      In  this  cause  a  great  many  things  must 

be  inquired    into,    and    stated  hereafter.     By  this    decree 

ftbe    Court    did    not    mean  to  'dijrect   a   mere    inquiry    aa 

to  the    execution   of   the    mortgages,    but  as  to  any  vali4 

jDortgages,    and    bond  Jide   advances ;    so    as   to    give    pri- 

eriiy.    Suppose,  evidence  were  given  only  sufficient  to  raise 

4t  suspicion  of  notice :   Could  the  bill   be  dismissed  ?    Tbe 

<»icumdtance8  of   thb  case  are   of  themselves  sufQcient  to 

^rabe  aueipicion.    A  Court  joS  £lquity  is  not  bound  by  ai^r 

positive 
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j>68itive  rule  in  cases  of  this  nature.  A  direction;  that  the 
Master  may  state  any  special  circumstances  as  to  this  tnort- 
gage  will  be  sufficient. 

Master  of  the  Rolls. 
The  difficulty  with 'me  is  \he  nature  of  the  notice:  notice 
of  what?  Of  an  equity.  Suppose,  thiis  Defendant  Fox  knew, 
the  Plaintiff  had  possession  nineteen  years ;  and  then  an 
ejectment  was  brought;  which  had  gone  to  issue;  to  try, 
which  had  the  legal  title;  and  then  this  Plaintiff  permits  the 
Plaintift*  in  that  ejectment,  having  recovered,  to  continue  in 
possession  nine  years;  and  now  says,  no  man  was  to  trust 
him  with  a  farthing ;  because  after  nine  years  they  have  found 
out  an  equitable  title.  Suppose,  he  said,  he  Imew,  Fryer 
had  the  legal  estate;  and  the  Plaintiff  was  Ms  residuary 
legatee ;  that  an  ejectment  was  brought  by  his  heir :  and 
nothing  was  set  up  against  that  but  a  legal  title ;  and  now  the 
Plaintiff  sets  up  this  equity.  Notice  of  an  equitable  title  is 
quite  different  from  notice  of  a  legal  title. 

Mr.  Richards  and  Mr.  Sutton^  for  the  Defendant  Fox^  in 
support  of  the  decree. 
First,  the  Court  cannot  grant  an  inquiry  for  want  of  the 
allegation  of  notice  in  the  bill:  Secondly,  because  upon 
the  result  of  the  inquiry,  if  favourable  to  the  Plaintiff,  a 
purchaser  for  valuable  consideration  cannot  be  affected.  To 
impeach  a  title  in  equity  a  case  must  be  stated  upon  the 
pleadings,  and  established  by  proof  originally  in  the  cause. 
The  only  notice,  that  could  affect  this  Defendant,  is  notice, 
that  Reeves  Was  a  trustee  for  the  Plaintiff.  The  only  cir- 
cumstance, is,  that  he  found.  Reeves  had  recovered  in  eject- 
ment. If  these  Plaintiffs  had  conceived,  that  they  were 
^entitled  to  this  as  personal  estate,  they  shonkl  have  stopped 
that  action  in  limine;  or  have  filed  a  bill:  but  thinking  it  real 
estate  in  the  testator  beyond  all  question,  they  lie  by  during 
nine  years ;  in  which  period  every  act  of  ownership,  borrow- 
ing money,  repairing,  &c.  is  exercised  by  Reeves,  tt  is  siudy 
it  would  have  been  idle  in  the  Plaintiffs  to  have  proved  notice 
against  a  purchaser,  till  the  case  was  established  against  the 
copyhold  heir.     It  was  equally  material  to  prove  their  case 

against 
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against  the  purchaser^  as  againsi  the  heir,  under  whom  he 
claims.     It  made  no  difference  to  the  purchaser^  whether  the 
heir  was  a  party  or  not.     In  a  case  a  few  days  ago^  upon  a 
voluntary  conveyance  by  a  man,   not  long  before  his  death, 
who  died  greatly  indebted,  a  bill  was  filed  by  creditors :  but  ' 
the  Plaintiffs  not  having  proved,  that  he  was  indebted  at  the 
time,  your  Honor  would  not  direct  an  inquiry ;  but  dismissed 
the  bill;  because  the  allegation  wi^s,  that  he  was  indebted  at 
the  time,  as  well  as  that  the  deed  was  voluntary  (90).     That 
inquiry  was  very  properly  refused ;   for  it  was  not  to   supply 
defective  proof,  but  to  supply  the  absence  of  all  proof.    An 
inquiry  cannot  be  directed,    unless  the  allegation,  which  is 
necessarily  put  in  issue,  is  proved,  at  least  so  as  to  put  the 
Court  in  considerable  doubt.     It  is  said,  the  deiyal  in  tl^ 
answer   gives  a  ground  for  the  inquiry.     It  is  contrary  to 
every  rule  established,  and  every  rule,  that  can  be  consistent 
with  sense,  that,  because  notice  is  denied,  and  they  have  no 
ground  to  contradict  that  denial,  therefore  it  is  to  be  pre- 
sumed, the  denial  is  false.     It  is  incumbent  on  the  Plaintifis 
to  produce  authorities  for  such  an  inquiry;   for  in  daily  ex- 
perience we  have  never  seen  a  case  of  this  kind  brought  to 
a  hearing  without  evidence  of  notice.     To  entitle  himself  to 
any  decree  he  is  obliged  to  give  evidence.     As  the  Court  has 
already  intimated,  notice  of  this  sort  of  Equity  is  very  dif* 
ferent  from  that  sort  of  notice,  which  affects  a .  purchaser 
for  valuable  consideration  or  a  mortgagee ;  which  has  no  re- 
lation t0  that  sort  of  Equity,  that  is  to  be  collected  from  a 
variety  of  facts  and  circumstances ;  and  after  all  may  be  ex- 
tremely doubtful. 

The  cases  of  West  v.  Erisaey  ( 91 ),  Warrick  v.  FFor- 
rtci(92),  and  Cordwell  v.  Mackrill (93),  shew  the  distinc- 
tion in  favour  of  a  purchaser.%  Lord  Camden*s.  opinion  is 
clear;  that  notice  of  that  sort  of  Equity,  that  arises  to  the 
issue  upon  marriage  articles,  where  the  *  settlement  by  pur- 
suing the  very  words  has  given  the  parent  an  estate  tail  (94), 


1800« 


Hardy 

V, 

Rkbvbs. 


[♦480] 


(90)  lauh  r.  WMiiuon,  ante, 
364. 

(»!)  2  P.  Wnu.  349. 

(92)  2Atk.  20U 

(93)  Amb.  515. 


(94)  See  the  references  ia 
Mr.  Cox's  note  to  West  yr, Erisaey ^ 
2  P.  Wnu.  349;  and  Feame'B 
Ckmi4  Rm.  123y  &c. ;  where  the 
subject  is  discussed  at  length. 
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18  not  t&at  «ort  of  notice,  that  affects  a  purchaser  for  valuilib 
consideration.  This  Plaintiff's  case  therefore  would  be  no 
better,  if  it  could  be  shewn,  that  this  mortgagee  knew  every 
thing,  which  from  this  argument  is  now  known.  In  piinciide 
it' is  like  the  case  of  a  prior  mortgagee  not  taking  tbe  tide- 
deeds  ;  which  gives  priority  to  the  subsequent  mortgagee* 


Mr^  Piggott,  in  Reply. 

Without  this  inquiry  justice  cannot  be  done.     It  is  con- 
tended, that,  whatever    notice   may  be  proved  against  the 
mortgagee,  he  cannot  be  affected.     He  took  his  mortgage 
three  or  four  months  after  the  recovery  in  ejectnient.     It 
cannot  be  stated  as  a  case  of  absence  of  all  notice  whatso- 
ever ;  and  the  Plaintiffs  only  desire  to  shew  the  nature  of  the 
real  transaction;   leaving    open  every  defence,  that  can  be 
made.      The  answer  is  replied  to:    therefore  the   point  of 
notice  is  put  in  issue.     The  Defendant  drives  the  Court  to 
say,  no  case  of  Equity  can  be  made  out  against  him.     Is  ihs 
justice  of  the  Coiurt  to  be  shut  out  for  want  of  a  distinct 
allegation  in  the  bill  ?    Is  the  Court  to  drive  the  parties  to 
the  necessity  of  a  new  suit  ?    The  only  consequence  will  be, 
that  several  years  hence  another  bill  will  be  filed  for  this 
purpose.    This  is  desired  in  a  Court,  where  parties  are  not 
bound  to  technical  forms ;  if  substantial  justice  can  be  done. 
The  Court  continually  direct    inquiries  incidentally;   some- 
times upon  the  suggestion  of  Counsel :  but  in  this  instance 
the  point  is  put  in  issue.    The  Defendant  by  his  own  alle- 
gation covers  only  680/.      Ought  not  the  fact  of  notice  to 
be  ascertained  as  to  the  remainder  of  the  money?    At  all 
events  the  inquiry  can  do  no  harm. 

In  the  ease  in  Ambler,  it  is  plain,  Lord  Camden  had  ^con- 
siderable doubt  upon  the  articles,  whether  the  husband  was 
intended  to  be  tenant  for  life  or  tenant  in  tail.  In  a  late  case 
of  Mr.  Temple,  a  trustee,  your  Honor  condemned  him  in  a 
large  sum  of  money ;  though  nothing  was  put  in  issue  in  the 
cause:  but  it  came  out  incidentally.  I  objected,  that  he  had 
no  opportunity  of  answering :  but  the  inquiry  was  directed* 

The  Master  of  the  Rolls. 
The  questions  in  this  ease  are,  in  the  first  place,  whether 
under  the   circumstances   the  Phuntiffs  have  entitied  di^n- 

selves 
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selves  to  an  inquiry ;  secondly,  if  they  are  not  strictly  entitled 
to  ity  whether  justice  will  be  better  administered  by  granting 
an  inquiry. 

First,  as  to  the  title  to  it:   the  Plaintiff 's  Counsel  in  the 
reply  has  very  artfully  not  brought  forward  the  reason,  why 
there  was  no  express  charge  of  notice :  for  I  remember,  in 
the  outset  of  the  argument  the  reason  was  given ;  that  it  was 
doubtful,  until  the  cause  was  heard,  whether  the  Plaintifi^ 
themselves  had  any  Equity  whatsoever.     If  that  is  so,  it  is 
surely  a  little  too  much  to  say,,  there  is  a  clear,  broad,  plain. 
Equity :  of  which  a  purchaser  for  valuable  consideration  was 
to  take  notice.     That  reason  was  dropped  in  the  reply  very 
wisely  ;  for  it  is  a  clear  answer  in  itself.      Clearly  this  was 
not  an  Equity  for  a  purchaser  for  valuable  consideration  to 
take  notice  of.     Then  they  refused  to  go  into  evidence,  ac-^ 
cording  to  the  general  rule  of  the  Court ;  because  they  were 
afiraid,  they  should  not  be  able  to  establish  their  case  at  alL 
In  1797  for  the  first  time  the  Plaintiffs  claimed*     Till  theii 
they  never  appear  to  have  acted  as  representatives  of  the 
mortgagee,  or  to  have  claimed  any  title  in  that  character. 
It  is  impossible,  she  should  be  admitted  iii  that  character. 
The  steward  could  not  have  admitted  her  as  such.     The 
admission  was  to  an  estate  in  fee,  subject  to  such  equity  of 
redemption,  if  any,  as  the  heirs  of  the  mortgages  had  in  the 
premises.      Upon  what  footing  could  Mary   Usher   be  ad- 
mitted, except  under  the  will  ?    She  had  no  other  title  \  and 
under  that  she  was  for  nineteen  years  in  possesion.    At  that: 
time  the  heir  found  but,  this  was  a  mistake;  and  he  brings 
an  ejectment.    How?    As  heir,  against  the  person  claiming 
as  devisee.     Did  she  set  up  this  defence,  as  mortgi^ee;  of 
which,  it  is  said,  this  Defendant  Fox  had  notice  ?     She  knew, 
she  could  not.     She  sets  up  a  title  as  devisee;  and  goes  to 
trial ;  and  the  verdict  was  in  favor  of  the  heir  Mary  Reeves. 
It  is  said,  this  mortgagee  was  supporting  her  all  the  time*    It 
is  true,  he  was  supporting  her,  as  heir,   against  the  other, 
as  devisee;   and  he  has  succeeded. 

I  shall  forbear  now  from  entering  into  the  meirits  of  his 
defence ;  as  it  may  be  brought  forward  again:  bi^t  if  it  does 
come  on  again,  this  Defendant  may  say,  he  was  entrapped.  * 
The  judgment  in  the  ejectment  was  obtained  by  the  heir  at 
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law  dgainst  the  devisee..  The  heir  having  succeededi  it  doei 
not  appear,  tb^t  any  claim  was  set  up  in  the  character^  in 
which  the  Plaintiffs  have  now  succeeded ;  which  was  necessary 
in  order  to  affect  a  purchaser  for  valuable  consideration.  This 
Defendant,  when  called  on,  says,  he  is  a  mortgagee  without 
notice  of  the  claim  th^y  make.  Then  they  ought  to  have 
alleged,  that  he  had  notice ;  by  conversations,  or  otherwise. 
The  Court  would  then  have  seen,  what  notice  you  intended  to 
affect  him  by  r  and  he  has  a  right  to  have  that  proved,  to  a 
comtnon  intent  at  least,  that  he  might  be  enabled  to  meet 
the  charge :  but  you  take  him  by  replying  to  his  answer. 
You  have  not  apprised  him  of  the  notice,  to  which  he  may 
point  his  defence.  You  ought  to  put  that  in  issue,  to  ena|>le 
him  to  negative  that  evidence  of  notice  proved,  and  to  shelter 
himself,  in  the  first  instance,  without  being  sent  to  the  Mas- 
ter's office.  Instead  of  that,  without  proving  any  thing  of 
that  notice  you  try  your  own  claim  of  a  redeemable  interest ; 
in  which  certainly  you  have  succeeded. 

It  is  then  said,  it  will  be  much  better  to  go  to  an  inquiry,  if 
they  consent ;  instead  of  making  a  new  suit  necessary.  I  do 
not  know,  that  it  will  not :  but  there  is  no  case  for  that.  The 
kind  of  notice  is  of  a  very  doubtful  nature.  It  is  not  a  dear 
case ;  like  the  case  that  has  been  put,  of  a  mortgage,  the 
title-deeds  b^g  left  with  the  mortgagor,  and  a  subsequent 
mortgage.  All  this  notice  proceeds  upon  fraud.  I  think 
that  not  by  any  means  the  sort  of  notice  you  have  at  pre- 
sent stated,  as  the  sort,  by  which  you  mean  to  affect  him. 
That  will  not  induce  me  to  go  out  of  the  common  road. 

Therefore,  as  the  case  now  stands  upon  these  pleadings, 
the  Pkdntiff^s  are  not  entitled  to  any  inquiry,  whether  this 
Defendant  had  notice,  or  not.  I  will  not  say,  how  it  may 
be  hereafter;  when  aH  the  circumstances  are  brought  forward 
by  them,  and  he  can  give  his  answer,  before  any  inquiry  is 
directed.  One  part  of  this  decree  must  certainly  be  akered, 
by  inserting  an  inquiry,  what  sums  of  money  the  Defendant 
really  and  bond  fide  advanced  upon  the  security  of  that  mort- 
gage, and  at  what  times  respectively.  That  part  of  the  prayer 
must  be  granted.  As  to  the  rest,  I  only  wish  to  throw  out, 
that  the  point,  if  brought  forward  hereafter,  will  be,  whether 
at  the  respective  times,  when  the  Defendant  advanced  the 

money, 
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estate.     If  you  can  affect  him  with  that,  it  will  certainly  do:        'U^^ 
not  otherwise  ( 95 ).  ^. 

(S5)  Hazard  v.  Hardy,  post,  Vol.  XVIII,  455. 
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[433] 
DRUMMOND  v.  The  Duke  of  St.  ALBANS.  1800. 

JunelQth^Wh. 
"DY  letters  patent,  dated  the  30th  of  May'm  tlie  11th  year     The  grant  of 

of  the  reign  of  the  present  King,  the  oflSce  of  Register  ^^®  oflSce  of 

of  the  High  Court  of  Chancery  was  granted,  to  have,  ei^oy,  Register  of  the 

occupy,  and  exercise,  the  aforesaid  office,  unto  George,  Duke  -^   ,.    *** 

of  5^.  Albans,  Charles  Beauclerk,  and  Aubrey  Beauclerk,  by  j^  ^j.^^^^^  f     ,, 

themselves  or  their  sufficient  deputy  or  deputies,  to  be  fiirst  Dake  of  St 

approved  by  the  Chancellor,  or  Keeper,  or  Commissioners  for  Albans,  bis 

the  custody  of  the  Great  Seal  for  the  time  being,  for  and  heirs  and  as- 

during  the  term  of  the  natural  hves  of  the  said  Qeorge^  Duke  **^^*»  descends 

of  St.  Albans,    Charles  Beauclerk,  and  Aubrey  Beauclerk,  *®  *^*  ^«^'"» 

and  the  life  of  the  survivor;    in  trust  nevertheless  for  the  ^  *  ^ 

aforesaid  George,  Duke  of  St.  Albaus,  his  heirs  and  assigns;  low  tiie  ••.!  * 

together  with  all  manner  of  wages,   fees,   profits,   rents  and  and   beinir  as- 

advantages,   emoluments,    commodities,    and   liberties,    what-  signable,   the 

«oever,  to  the  aforesaid  office  belonging ;  and  all  such  the  like  <^laim  of  the 

and  the  same  wages,  &c.,  as   Charles,  Duke  of  St.  Albans,  "mortgagee  was 

George,  Viscount  Malpas,  and  Lord  James  Beattclerk,  had  ^*  •**"S"cd, 

ever  had,  received,  enjoyed,  &c.  •    ,  o  the 

"y^gone  pro* 
George,  Duke  of  St.  Albans,  died  in  1786;  leaving  George  fitg,    r5ec 

Beauclerk,  his  heir  at  law ;  being  only  son  and  heir  of  Charles  Vol.  III^  25  )  * 
Beauclerk,  the  son  and  heir  of  WilUafn  Beauclerk,  eldest  The  Duke,  be- 
tmcle  of  the  first  Duke  George;  who  died  without  leaving  *Dg  trustee,  but 
any  issue,  brother  or  sister.  having  obtain* 

-     The  first  George,  Duke  of  St.  Albans,  by  his  wiU,  dated  ^"1  P<>»»e«8«oa 
the  \St\io{  September,  1785,  desired,  that  aU  his  debts  and  "^^^^^^  ^*''' 
luneral  expences  might  be  first  paid ;  and,  after  givi%  some  Court  th  n  h 
annuities  and  legacies,  and  charging  them  upon  his  Leicester^  the  Plaintiff 
sMre  estate,  and  all  other  bis  estate  and  effects,  he  devised  the  was  an  infant, 

said  ioclined  not  Co 
.   carry  the  ac- 
coaot  farther  back  than  the  time  of  filing  the  bill,  if  the  profits  had  not  beeo 
paid  ioto  Court  at  an  earlier  date  in  the  suit  instituted  by  the  mortgagee. 
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Dr^mmond    ^^^  assigns,  in  trust  for  securing  the  annuities;  and  be  gave 

e.  all  the  surplus  rents,  and  the  increased  rent  upon  the  deaths 

The  Duke  of    of  the  annuitants,  to  his  daughter  Fromont  and  her  husband 

St  Albans,    ^urfng  their  joint  lives  and  the  life  of  the  survivor ;  and  afker 

their  decease  he  gave  all  such  surplus  rent,  &c.,  to  his  nephew 
George  Beauclerk,  his  heirs  and  assigns;  and  after  the 
deaths  of  the  annuitants  and  the  trusts  performed  he  de- 
vised the  said  Leicestershire  estate  to  his  said  nephew,  his 
heirs  and  assigns  for  ever ;  and  he  appointed  his  trustees 
hb  executors. 
{  4S4  ]  George,   the  second  Duke  of  that  name,  died  in  1787; 

leaving  Charlotte  Drummond,  widow,  his  aunt  on  the  part  of 
his  father,  his  heir  at  law.  By  his  will,  dated  the  29th  of 
January,  1787,  after  disposing  of  certain  estates  in  the  county 
of  Surrey,  he  devised  all  his  manors,  messuages,  lands,  tene- 
ments, fee  farm  rents,  and  other  rents  and  hereditaments,  in 
Middlesex,  Cheshire,  Lancashire,  and  York,  and  all  other  his 
real  estates  whatsoever  and  wheresoever,  not  otherwise  dis- 
posed of,  and  all  his  estate,  right,  title,  equity  of  redemption, 
use,  trust,  property,  claim  and  remainder,  of,  in,  to,  or  out  of, 
the  same  or  any  part  thereof,  to  Alexander  Hope  and  George 
Wheatley,  their  heirs  and  assigns,  to  the  use  of  Henry  Beau- 
clerk  and  Daniel  M^Namara,  their  executors,  &c.,  for  1000 
years,  without  impeachment  of  waste;  and  after  the  deter- 
mination of  that  term,  and  subject  thereto,  to  the  use  of 
his  aunt  Charlotte  Drummond  for  life  without  impeachment 
of  waste,  and  with  power  of  leasing;  and  after  her  decease 
to  the  use  of  his  cousin  George  Drummond,  his  heirs  and 
assigns  for  ever. 

The  testator  then  declared  the  trust  of  the  term,  for  raising 
so  much  money  as  his  personal  estate  should  be  deficient  to 
pay  his  debts,  exclusive  of  8000/.,  and  his  ftmeral  and  testa- 
mentarv  charges  and  legacies.  Then,  after  giving  some  legar 
des,  m  gave  all  his  goods,  chattels,  &c.,  and  all  other  his 
personal  estate  whatsoever  and  wheresoever,  and  of  what 
nature,  kind,  or  quality,  soever,  after  and  subject  to  the  pay- 
ment of  his  debts,   &c.,   to  his  cousin   George  Drummond, 

his  executors,  &c. ;  and  he  appointed  Henry  Beauclerk  and 

» 

preorge  Drummond  executors. 
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Oeorge  Drummond,    the  eldest  son   and   bev  at  law  df         180a 


Charlotte  Drummond,  made  a  general  devise  of  all  his  free-    ,^ 

nold  manors,  messuages,  &c,,  and  also  all  other  his  real  estates  ^^    ■ 

whatsoerer  and  wheresoever,  not  being  copyhold,  subject  to  a   The  Dake  of 

trust  to  sell  in  aid  of  his  personal  estate,  for  the  payment  of   *•  -AiBAUt; 

his  debts,  &c.>  and  for  other  jmrposes,  in  tmst  fot  Us  ddest 

son,  his  heirs  and  assigns,  upon  attaining  the  age  of  twenty 

one ;  with  limitations  over  in  case  of  his  death  WKjei  tbat  age 

without  issue  living  at  the  time  of  his  death.     The  testator 

also  bequeathed  the  residue  of  his  personal  estate  in*  trust  for 

his  said  son  at  the  age  of  twenty-one;  and,  in  case  of  ^ 

death  under  that  age,  over. 

Oeorge  Drummond  died  in  1789.     Charlotie,  his  mother^ 
died  in  1793;  having  by  an  unattested  witt  made  a  general 
dispofiition  of  *her  real  and  personal  estates,,  suh^ect  tor  heir      [  ^4iS5  ] 
debts  and  legacies,  in  favor  of  her  second  son  John  Jhwh* 
mond,  his  heirs,  executors,  &c. 

Aubrey,  Duke  of  St.  jilbans,  had  obtabied  possession  of  the 
office  upon  the  death  of  the  second  Duke  George  r  and  by  bin 
answer  to  the  bill  of  the  mortgagees  (96),  put  in  with  i^ 
demurrer,  he  stated,  that  he  possessed  the  office  as  heir  at 
law.  In  1795  the  Deputy  Registers  received  notice  not  to 
pi^  any  more  of  the  profits  to  the  Duke;,  and  in  1798  A 
receiver  was  appointed. 

The  bill  was  filed  in  1797  on  behalf  of  the  infant  grandson, 
devisee  and  heir  at  law  of  George  Drummond,  also  heir  at 
law  of  Charlotte  Drummond  and  of  the  two  Dukes  George, 
against  Aubrey ^  Duke  of  St.  Albans,  Cobnan  and  Martin,  the 
personal  representatives  of  Bridget  Crewys  the  mortgagee  ( STT ), 
the  trustees  and  other  parties  interested  under  the  will  of  ^ 
second  Duke  George,  and  the  personad  representative  of 
Charlotte  Drummond;  praying,  that  the  Defendant,  the  Duka 
o{  St.  Albans,  may  account  for  aU  s«ms  of  money,  which  since 
the  death  of  the  second  Duke  George  and  before  and  since 
the  death  of  Charlotte  Drummoful  down  to  the  {Mresent  tfanc^ 
have  been  received  by  him,  &c. ;  and  that  he  may  be  declared 
a  trustee  of  the  office  and  of  the  profits  and  emoluments 
thereof  for  the  persons  entitled  under  the  ktters  patent ;  that 

the 

(M)  Colman  v.   The  Duke  of        (07)  Se^  Colman  v.  The  Duke 
St.  Albans,  ante.  Vol.  Ill,  25.      of  St.  Albans,  ante,  Vol.  Ill,  26. 
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1800.         tihe  interests  of  the  several  Defendants  maybe  ascertaiped ; 
p.   ^^"^  and  that  so  much  as  the  Plaintiffs  shall  appear  interested  in 

i;.  may  be  secured. 

The  Dnke  of       The  Pefendants,  the  representatives  of  the  mortgagee,  by 
St  Albans,    ^^j^  ansyi^er  stated,  that  upon  the  death  of  Charles  Beauclerk, 

one  of  the  lives  in  the  last  patent,  George ^  Duke  of  SLjilbanf, 
neglected  to  procure  a  new  grant;  and  consequently  committed 
a  breach  of  covenant :  and  they  submitted,  whether  the  will  of 
the  first  Dhke  George  affected  his  interest  in  the  office ;  or,- 
whether  the  second  Duke  George  did  or  did  not  become  en- 
titled as  heir  at  law  or  otherwise.  They  stated,  that  die 
Defendant,  the  Duke  of  St.  Albans ^  upon  the  death  of  tbe 
second  Duke  George  took  possession  of  the  office;  and  they 
suggested,  th^t  he  was  only  a  trustee.  They  insisted  upon 
the  mortgage ;  that  the  emoluments  received  by  the  Defendant, 
[  *436  ]      tiie  Duke  of  St.  Albans^  and  by  the  ^  first  Duke  George,  are 

to  be  considered  assets  of  the  said  Duke,  and  subject  to  the 
mortgage ;  and  that  the  Duke  upon  the  faith  of  bis  covenant 
by  the  indentures  of  1771  (98),  to  procure  a  new  grant  upon 
the  death  of  any  of  the  lives  for  the  two  remaining  lives  and 
the  life  of  some  other  person,  and  to  make  a  new  security 
upon  such  new  patent,  received  all  the  fees,  paying  only  the  in* 
terest  of  the  mortgage ;  and  what  he  has  so  received  is  more 
than  sufficient  to  pay  the  whole  mortgage,  &c. 

Mr.  Mansfield,  Mr.  Piggott,    and    Mr.  Steele,  for  the 

Plaintiff*;  Mr.  Lloyd  and  Mr.  Campbell,  for  the  personal 

Representative  of  Mrs.  Drummond. 

It  is  indifferent  to  the  Plaintiff*,    whether  this  proper^  is 

considered  devisable  or  not:  but  it  is  impossible,  that  the 

testator  could  have  any  idea  of  this,   when  he  was  makuig 

limitations  of  his  real   estate  generally;    subjecting  it  to  a 

term  of  1000  years;    this  property  being  granted  only  for 

three  lives.     But  the  Plaintiff*  is  entitled  either  under  the  will 

of  the  Duke  or  as  heir  of  his  grandmother ;  who  was  heir  of 

the  Duke. . 

With  respect  to  the  claim  of  the  Defendants  under  the 

mortgage*,  your  Lordship  iedlowed  the  demurrer  to  their  bill 

for 
(08)  Ante,  Vpl.  Ill,  32. 
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fbr  an  account  of  the  past  profits  (99).     There  is  therefore  no  1800. 

right  as  to  them.     The  question  now  is,  whether  their  mort-    -.   ^mfown 

gage  is  such  as  can  be  maintained.     Great  doubts  have  been  ^, 

entertained,  whether  the  profits  of  an  ofiice  can  be  made  th6    The  Dake  of 

subject  of  a  security.     It  was  decided  long  ago,  that  the  office   S*»  Albans, 

of  Prothonotary  of  a  Court  of  Justice  cannot  be  assigned; 

as  it  would  go  to  executors  and  administrators  (100)..    Sir 

Joseph  JekyPs  language  in  Bellamy  v.  Burrow  {!)  applies 

very  much  to  this  ciase ;  shewing,  that  the  Crown  may  certainly 

create  a  trust  of  this  kind;  but  without  the  intervention  and 

privity  of  the  Crown  there  can  be  no  assignment  or  trust,  of 

such  property.     It  does  not  follow,  1that  an  office  may  be  made 

the  subject  of  a  mortgage,  because  the  interest  in  it  is  given  to 

a  man  and  his  heirs.     The  responsibility  of  the  person  ap* 

pointed  to  the  Court  would  in  a  great  measure  cease.    The 

question  has  very  lately  *  occurred  upon  the  assignment  of  an      [  *437  J 

officer*s  half-pay ;  and  the  decision  was,  that  such  an  assign* 

ment  is  not  legal  (2). 

The  claim  of  the  Duke  of  St.  Albans  is  quite  out  of  the 
question.     Certainly  the  object  of  this  grant  was  not  to  &p-^ 

port   the    title.      The  Duke  of  St.  Albans  is  therefore  a    '■ 

■ 

trustee. 

The  Solicitor  General  and  Mr.  Fonblanque,  for  the  Defend*- 
ant  the  Duke  of  St.  Albans^  observing,  that  the  original 
intention  certainly  was,  that  this  office  should  "go  with  the 
title,  but  that,  as  the  patent  is  expressed^  it  would  be  difficult 
to  contend,  that  it  is  confined  to  such  heirs  as  should  bo 
Dukes  of  St.  AlbanSf  gave  up  the  point. 

With  respect  to  the  personal  representatives  of  Mrs.  Drum-* 
mond  they  said,  it  was  unnecessary  to  decide  that,  question: 
when  it  should  arise,  the  answer  would  be^  that  the  Court 
cannot  do  for  her  what  she  did  not  do  for  herself  in  her 
life. 

(09)  Colman  v.   The  Duke  of  EeynePs  Case.     The  subject  of 

St.  Albans,  ante,  Vol.  Ill,  25.  those  cases  was    the    office  of 

(100)  The  case  was  not  men-  Marshal  of  the  Court  of  King's 

tioned :    bat    the    reason    here  Bench, 

stated  is  to  be  foand  in  Meade  ())  For.  07* 

T.  LentkaU,  Cro.  Car.  587;  and  (2)Stoner.Lidderdale,2Ansir* 

in  9  Coke,  97,    in  Sir  Oeorge  563.    4  Term  Rep.  B.  R.  248. 
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leoo.  The  Attorney  General,  Mr.  Richards,  and  Mr.  Short,  tot 

Drummond  ^^  Defendants,  the  execators  of  the  mortgagee. 

V.  The  representatives  of  the  mortgagee  are  entitled  to  arrest 

The  Dulce  of  the  profits  in  their  passage  from  the  Defendant,  the  Duke  of 
St  Albans,  g^^  Albans,  to  the  Plaintiff.    The  title  of  the  Plaintiff  and  of 

the  mortgagee  is  one  and  the  same.  How  can  the  heir  claim 
in  preference  to  the  assign  ?  The  heir  cannot  possibly  claim 
against  the  grant  of  his  ancestor.  Sir  Joseph  JekyFs  reason* 
ing  m  Bellamy  y.  Burrow  is  decisive.  The  want  of  privity  in 
the  Crown  was  the  ground,  upon  which  Lord  Talbot  con- 
ceived he  ought  not  to  hold  the  Defendant  a  trustee.  That 
si  not  the  case  here.  The  Crown  was  privy  to  the  trust ;  and 
meant,  that  it  should  be  enjoyed  as  a  trust':  the  profits  going 
to  another  person,  not  holding  the  office.  The  Plaintiff  claims 
(Umply  in  that  right.  The  Crown  meant,  that  the  office  should 
he  held  in  trust;  and  if  in  point  of  law  it  could  not  be  so 
held,  the  grant  would  be  void ;  the  Crown  being  deceived  in 
the  grant.  The  assignment  is  made  carefully  of  the  profits  of 
the  office,  not  of  the  office  itself.  This  property  has  for  a  very 
lon^  period  been  conceived  capable  of  this  disposition.  If 
tfab  is  to  be  considered  as  assets,  upon  the  ground,  that  the 
[  ^438  ]      covenant  was  broken,  it  is  liable  in  that  respect.    But.*  there 

can  be  no  doubt,  this  is  a  trust  capable  of  being  assigned  as 
well  as  declared*    There  is  no  control  in  the  assignee  over  the 
appointment  of  the  officers;  for  it  is  a  mere  assignment  of  the 
profits ;  and  probably  is  so  framed  on  purpose.     In  Seymour 
V.  Bennet  (3)  Lord  Hardmcke  taking  into  conrideration  a 
trust  of  the  same  descrip^on  upon  the  grant  of  an  office  con* 
ceiyed,  the  Cestuis  que  trust  would  have,  not  only  the  pecu- 
niary profits,  but  also  according  to  the  terms  of  the  grant  the 
liomination  of  the  deputy.    The  question  is,  how  the  profits, 
•that  have  been  paid  in  under  the  appointment  of  the  receivei^ 
are  to  be  disposed  of  by  the  Court :  if  to  the  Plainti£^  it  must 
be  by  force  of  the  trust  declared  by  the  letters  patent,  per- 
fectly with  the  privity  of  the  Crown.    The  prayer  of  the  bill 
IS  equally  adapted  to  the  assigns  as  to  the  perseltis  claiming  as 
heir.    The  Plaintiff  comes  in  the  nature  of  a  person  seeking 
to  redeem,  and  cannot  take  the  property  without  discharging 
the  mortgage.     This  cannot  be  said  to  be  a  case  of  firaud. 

It 
(a)  2iiM^482« 
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It  has  no  resemblance  to  the  case  of  half  pay;  which  is  at- 
tached to  the  office  itself:  but  in  this  instance  tibe  Ctown  h^ 
separated  the  profits  firom  the  office*  This  is  not  within  any 
of  the  mischiefs,  that  have  been  represented.  In  The  King 
y.MetccJf{4f\  upon  the  office  of  Marshal  of  the  Court  of 
King's  Bench,  the  same  objectioii  was  taken.  It  was  much 
discussed ;  but  does  not  appear  to  have  been  decided* 

Lord  Chancellor. 
I  do  not  feel  any  argument  from  all  the  cases  referred  to, 
and  I  have  looked  into  them,  that  would  not  go  to  declare  tlus 
grant  void.  If  it  can  be  sustained,  that  it  is  not  assignable, 
then  it  is  riot  descendible.  Every  argument  goes  equidly  to 
the  descent  to  an  infant,  incapable  of  executing  the  duties  of 
the  office.  How  far  do  you  carry  back  the  account  against 
the  Duke  ? 


1800. 


Drvmmomd 

v. 
The  Duke  of 

St  Albams. 


For  the  Plaintiff. 

The  Plaintiff  is  entitled  to  the  profits  from  1787  down  to 

the  present  time.    As  to  the  right  of  the  mortgagee,  the  profits 

received,  before  the  biU  was  filed,  are  by-gone  profits ;  and 

the  ground  taken  by  your  Lordship  upon  the  demturrer  applies. 

• 

Lord  Chancellor. 
The  mortgagee  cannot  call  upon  the  Duke  for  the  by-gone 
profits  ( 5 ).  But  with  regard  to  the  account  *  prayed  against 
him  by  the  Plaintiff,  the  Duke  did  not  enter  as  a  trustee,  but 
upon  the  ground,  that  the  right  was  in  him.  Therefore  should 
I  carry  it  back  against  him  fEirther  than  the  usual  time, 
within  which  the  Court  gives  an  account?  1  agree,  he  is 
a  trustee  :  but  he  had  no  notice  of  the  trust,  till  the.  bill 
was  filed;  It  is  that  species  of  hardship  the  Court  relieves 
against :  where  a  man  enters  into  possession  of  an  estate  under 
a  wrongful  idea  of  title,  and  is  permitted  to  continue  in  pos- 
session, and  it  is  to  be  got  firom  bim  in  this  Court,  this  Court 
will  give  the  account  no  farther  back  than  it  b  given  in 
damages  at  law  in  an  action  f^r  mesne  profits  (6). 


(4)  James  II. 

(5)  Mead  v.  JaL  Orrery,  3  Atk, 
236. 


(6)  As  to  the  limitation  of 
coants,    see    post,    Aeherleif  t. 
Roe,  Bromley  v.  BoUand,  Beade 

r.Beade, 
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43p  £;as£s  in  chancery. 

18P0,  For  the  Plaintiff. 

_^   \^^^  rpj^g  Duke  was  the  legal  hand  to  receive  the  profits.   Where 

I,,  there  is  an  express  trust,  the  account  must  extend  to  the 

The  Duke  of  whole,  notwithstanding  the  mistake.   Who  is  to  suffer  by  the 

oC  AfiBANS*    inistake  ?    Is  an  express  trustee  not  to  account  for  profits  re- 

ceired,.  though  by  mistake?  The  Haintiff  also  was  an  iniant 
during  the  whole  time ;  and  then  even  in  the  cases  alluded  jto 
by  your  Lordship  the  account  is  not  confined. 

For  the  Defendant  the  Duke  of  St.  Albans. 
The  Duke  proceeded  upon  the  notion,  that  the  Duke  of 
St..  Albans  for  the  time  being  was  the  person  entitled.  What 
Equity  then  is  there  for  any  of  the  parties  to  claim  an  ac- 
count from  any  earlier  period  than  that,  at  which  they  thought 
fit  to  set  up  their  title  ? 

Lord  Chancellor. 

I  understand,  the  Duke  was  let  into  possession  upon  the 
death  of  the  second  Duke  George ;  who  was  heir  at  law :  the 
possession  then  being  in  the  cestui  que  trust;  and  being  dis- 
tinctly given  up  to  him,  not  qud  trustee,  but  by  a  common 
mistake  of  all,  that  he  was  entitled  to  the  profits  of  the 
office. 

This  is  a  bill  for  the  execution  of  a  trust.  Different  persons 
are  interested  in  it.  The  first  person,  to  whom  the  trust 
belongs,  is  the!  mortgagee.  I  can  make  no  decree  for  the 
personal  representative  of  Mrs. Drummond.  With  respect. to 
the  account  against  the  Duke,  the  time  I  should  have  taken 
would  have  been  the  filing  of  the  bill :  but  in  fact  the  profits 
were  stopped  before ;  and  therefore  it  is  money  in  Court.  • 

Declare  a  trust  of  the  office  for  the  Plaintiff,  subject  to  the 
mortgage,  now  vested  in  the  Defendants  Co/man  and  iVar/f it; 

and 
T.  Reade,  Chambers  v.  Goldtoin,  v.  Fortescue,  34/A.  124,  9,  130. 
605,  610,  744,  824^  Vol.  IX,  Gresley  v.  Adderhy,  1  Swanst. 
264.  VI,  03.  Harmood  v.  Og-  673.  1  Ball  ^  Beat.  120.  Bowes 
lander,  199,  and.  the  note,  215.  v.  East  London  Waterworks  Co. 
VIII,  106.  Pettiward  v.  Pres-  3  Madd.  376.  No  analogy  in 
catt,  VII,  641.  Stackhouse  v.  cases  of  trust  to  the  Statuto  of 
Bamstsn,  X,  463.  Williams  v.  limitations :  Attorney  General  v. 
Cimssmaker,  XII,  136.  Piekett  The  Brewers  Co.  1  Mer.  406. 
▼.  Loggcn^  XIV,  216.    Dormer    4  Pri.  86. 
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and  that  the  money  paid  into  Court,  and  the  stock  in  which  it 
has  been  invested,  are  subject  in  the  first  place  to  ansT^er  what 
is  due  to  the  mortgagee  for  principal  and  interest,  and  costs 
in  this  and  the  Other  cause.  Direct  an  account  for  that  pur* 
pose.  Let  the  Receiver  be  discharged ;  and  direct  the  future 
profits  to  be  paid  by  the  Deputy  Registers  to  the  mortgagee, 
subject  to  farther  <^deT, 


The  Lord  Chancellor  observed,  that  there  was  an  Act  of 
Parliament,  in  which  the  mortgage  was  stated  ;  and  this  office, 
the  other  office  of  Great  Falconer,  and  the  pension,  were  all 
made  subject  to  debts,  &c.  Two  acts  had  been  obtained  by 
the  first  Duke  George,  in  1767  and  1776,  vesting  this  and 
other  offices,  with  other  propei-ty,  in  trustees,  upon  trust  ta 
be  sold  for  payment  of  debtsr. 


1800. 

DRUMSfOND 

The  Dnke  of 
St  Albans. 


RAWLINS  V.  GOLDFRAP. 


1800. 

JuneWth* 

TM/TILLIAM  WHARTON  devised  all  his  estates  in  the      Residue  of 

island  of  St.  Christopher^  with  the   stock,  &c.  thereto  personal  estate 

belonging,  and  gave   all  the  rest    of  his  personal  estate,  tO'  bequeathed  to 

trustees,  their  heirs,   executors,   administrators,  and  assigns ;  ^*  cniWren  ol 

upon  trust,  after  payment  of  his  debts,  legacies  and  funeral  a      ^      y.^ 

espences,  out  of  his  personal  estate,  and  subject  to  certain  tu^;-  execu- 

charges,  to  apply  the  residue  of  the  yearly  produce  of  hi9  tors  &c. ;  with 

real  and  personal  estates  and  pay  the  same  equally  between  a  limitation 

his  two    sons-in-law   Stedman  Rawlins  and  John   Gold/rap  over  in  case 

during  theur  lives  and  the  lives  of  his  daxxghtexs  Elizabeth  bothhisdaugh- 

Taylor  RawHns,  wife  of  Stedman  Rawlins,  and  Sarah,  the  ^^"  *®^*  ^^^ 

,^    without  Msna; 

a  vested  inte-^ 
rest  in  the  grand -child  ran ;   and  the  linritation  over  is  too  remote, 

A  direction  by  will  to  apply  so  much  interest  as  might  be  necessary 
towards  the  maintenance  and  education  of  the  testator's  grand-cbildreiv 
upon  the  decease  of  their  respective  mothers^  the  residue  to  accnmulatar 
for  them  all,  was  confined  to  so  much  as  should  be  actually  necessary,  re- 
gard being  had  to  their  situation  at  the  death  of  their  mother :  their  father 
having  by  iiis  will  left  them  a  considerable  property,  with- a  provision  for 
maintenance. 
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Bawlins 
goudfrap. 


[  •441  ] 


wife  of  John  George  Goldfrap ;  and  in  case  of  the  death  <X 
either  Stedman  Rawlins  or  John  George  Goldfrap  before 
their  respective  wives  then  to  pay  the  same  equally  unto  and 
between  such  one  of  his  said  daughters,  who  should  so  sur- 
vive her  husband  and  such  surviving  or  other  son-in-law; 
and  in  case  of  the  death  of  both  his  said  sons-in-law  in  the 
life  of  their  respective  wives  then  to  pay.the  same  equally 
unto  and  between  his  said  two  daughters  during  their  lives : 
but  in  case  either  of  his  said  •two  daughters  should  die 
before  her  husband,  then  in  trust  to  rai^e  and  pay  within 
twelve  months  after  her  death  5000/.  currency  to  such  of  his 
'sons,  who  should  so  survive  his  said  wife ;  and  in  case  of  the 
death  of  both  hift  said  daughters  before  their  respective  hus- 
bands he  directed,  that  lO^OOO/,  sterling,  or  such  other  sum 
as  together  with  the  said  5000/,  currency  should  amount  to 
10,000/.  sterling,  should  be  raised  out  of  his  estates,  and 
paid  equally  unto  and  between  his  said  sons-in-law  in  satis- 
faction of  all  demands  upon  his  estates  real'  or  personal ;  and 
in  case,  either  of  his  said  daughters  should  die  leaving  issue, 
then  in  l^ust,  subject  to  the  payment  of  the  said  sums  of 
5000/.  or  10,000/.  upon  the  contingencies,  aforesaid,  to  pay 
and  apply  so  much  of  the  share  or  proportion  of  such  daugh- 
ter so  dying  as  might  be  necessary  towards  the  maintenance 
and  education  of  such  child  or  children  as  she  might  leave, 
and  the  residue  thereof  from  time  to.  time  to  place  out  at 
interest  as  an  accumulating  fund  for  the  benefit  of  such  per- 
son or  persons  as  should  be  entitled  thereto  under  his  will ; 
and  after  the  decease  of  both  his  daughters  he  gave,  devised 
and  bequeathed,  all  the  rest,  residue  and  remainder,  of  his 
estate  real  and  personal  unto  and  among  all  and  every  the 
children  of  his  daughters,  or  either  of  them,  in  case  diere 
should  be  no  children  or  child  of  the  other,  to  be  equally  din. 
vided  between  them  share  and  share  alike,  as  tenants  in  com- 
mon and  not  as  joint-tenants,  and  to  take  per  capita  and  not 
per  stirpes^  and  their  heirs,  executors,  administrators  and 
assigns,  for  ever  ;  and  in  case  both  his  said  daughters  should 
die  without  issue,  then  upon  other  trusts. 

The  testator  died  in  1784.  Upon  a  bill  filed  by  Stedman 
Rawlins  and  his  wife  and  their  eldest  son  the  will  was  esta- 
blished. Stedman  Rawlins  died  in  1793.  EUtabeth  Taylor 
Rawlins  died  in  1797. 
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The  bin  prayed,  that  the  Pldntiffs,  the  chQdren  otRawUni 
and  his  wife,  may  be  declared  entitled  under  the  will  to  hSv6 
the  interest  of  2l;244fl.  Us.  8Jc/.,  a  moiety  of  the  residue  of 
the  testator's  estate,  or  a  sufficient  part  thereof,  applied  to- 
wards their  maintenance  and  education  from  the  decease  of 
EUxabeih  Taylor  Rawlins  and  for  the  time  to  come  during 
their  respective  minorities,  &c.  This  was  resisted  on  the 
ground,  that  the  father  of  the  Plaintiffs  had  given  them  a 
considerable  property  by  his  will,  and  ♦  had  made  an  express 
provision  for  their  maintenance;  and  therefore,  it  was  not 
necessary  to  apply  the  fund  given  by  Wharton'^  will ;  the  in- 
terest of  the  property  given  by  Ae  will  of  lUtwUns  being  more 
than  sufficient. 


1800. 


Rawuns 

GOLDFRAF* 


[•44«] 


Mr.  Hart  and  Mr.  Coo?,  for  the  Plaintiffs. 
The  Plaintiffs  are  entitled  to  this  provision  for  their  rnain^ 
tenance  without  regard  to  their  having  a  provision  aliunde. 
The  argument  must  be,  that  their  father  meant  by  his  will 
to  relieve  the  fund  given  by  Wharton  ;  and  subjected  his 
own  funds  exclusively  to  the  maintenance ;  giving  the  benefit 
to  the  Gold/raps,  In  Andrews  v.  Partington  ( 7 ),  which  was 
an  express  gift  for  maintenance,  the  argument  was,  that  the 
testator  meant  to  give  a  benefit  to  the  infant ;  and  if  that  is 
applied  in  ease  of  the  natural  obligation  of  the  father,  the 
benefit  is  to  the  father  by  relieving  him  from  the  burthen. 
That  argument  is  strong  in  favor  of  the  Plaintiffs,  entitled  to 
this  provision  under  the  will  of  their  grandfather  JVhartoni 
This- would  have  the  effect  of  giving  the  benefit  to  other 
persons  than  those  intended. 


Mr.  Piggott  and  Mr.  Steven,  for  the  Defendants. 
The  bill  is  founded  upon  a  misconstruction  of  the  will.  It 
is  a  question  of  intention  undoubtedly  y  regard  being  had  to 
die  affluence  of  the  father.  A  provision  fpr  maintenance  )ii 
general  must  be  taken  to  mean,  if  the  children  want  main** 
tenance.  Can  it  be  supposed,  a  testator  could  mean  to  relieve 
die  most  affluent  parent  from  the  common  obUgatioii  ?  Sup- 
pose, 

(7)  3  Bro.  C.  C.  60.     See  Mundy  v.  Earl  Howe,  ^Bro.  C.  C.  238; 
Haste  V.  Pratt,  ante,  Vol.  Ill,  730,  and  the  note,  733. 
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pose,  the  testator's  daughter  had  died  before  her  husbattid^ 
wUb  was  in  affluent  circumstances :  was  it  to  dispense  with  dift 
natural  obligation  of  the  father  to  maintain  his  children? 
It  must  be  supposed,  the  testator  had  some  idea  of  his  oym 
property.  The  interest  of  each  moiety  is  but  900/.  a-year  j 
and  there  are  four  children,  two  sons,  and  two  d&ughters, 
entitled  to  very  large  fortunes.  The  whole  of  this  moiety,  of 
the  interest  would  be  necessary.  They  must  maintain,  that 
this  was  an  absolute  gift  of  maintenance  without  regard  to  the 
circumstances.  The  father  of  the  other  class  of  children,  the 
Defendants,  is  living;  and  non  constai^  what  will  be  their  situ- 
ation. The  fair*  construction  is,  that,  if  these  cluldren  are 
left  destitute  of  a  sufficient  fund  for  their  maintenance,'  this 
fimd  is  to  be  applied.  The  word  • ''  necesiary'*  has  relation 
to  the  circumstances  of  the  children,  not  to  the  quantum 
of  the  property ;  and  what  shall  not  be  necessary  is  to  ac- 
cumulate. The  expression  is  *'  towardi "  not  ^^for^  the 
maintenance  and  education.  Upon  the  Plaintifl^'  constnio- 
tion  what  could  be  the  motive  for  postponing  this  provisioii 
for  maintenance  to  the  death  of  the  mother?  Upon  thdr 
construction  the  charge  is  to  increase  in  proportion  to  their 
ability  to  do  without  it ;  and  the  greater  fortune  they  are  en- 
titled to  the  less  will  go  to  their  cousins. 


Reply. 
A  wiU  scarcely  ever  occurs,  with  a  clause  for  providing 
maintenance,  which  is  not  qualified  by  such  words  as  these 
*'  so  much  as  may  be  necessary.^  Whatever  they  are  en' 
titled  to  under  Whartoris  will  they  must  remain  ^  entitled  to 
notwithstanding  their  father's  will.  It  is  exactly  the  same  as 
if  the  provision  made  by  their  father  had  been  made  by  any 
other  person;  for  certainly  their  fEither  was  not  ,bomid  to 
provide  for  them  after  his  death ;  whether  that  is  wise,  <Nr  not  j 
and  though  the  Court  will  give  interest  upon  a  legacy  for  a 
child(8)  if  nothing  is  said  about  it  in  the  wiU,  that  cannot 
be  done,  if  tiie  father  chooses  to  say,  he  will  not  give  die 

interest. 

(8)  See  ante,  Crickett  v.  Dolhy,  Mitchell  v.  Botcer,  Vol.  Ill,  10, 
283.  Tifrrell  v.  Tyrrell,  IV,  1.  Ckamber$  v.  Goldwm,  post, 
XI,  1. 


CASES  IN  CHANCERY. 


443 


interest.  The  will  is  therefore  to  be  construed  as  at  Whar* 
toffs  deadly  without  adverting  to  any  things  that  happened 
afterwards.  If  the  father  has  directed  a  very  expensive 
mode  of  educatioui  any  extra  expence  on  that  account  must 
be  borne  by  his  estate* 


1800. 


Rawlins 
goldfrap. 


Master  of  the  Rolls. 

Xhis  case  arises  upon  the  will  of  a  grandfather ;  who  in 
this  Court  is  not  supposed  under  an  obligation  to  provide  for 
his  grand-children  after  the  death  of  his  daughter.  I  cannot 
8ay»  I  quite  agree  to  that  doctrine:  but  I. will  not  set  up  my 
own  opinion  upon  it.  The  capital  is  by  this  will  given  so, 
that  there  b  no  vested  interest  in  any  particular  share  at 
least  till  the  death  of  both  the  testator's  daughters.  In  di- 
luting the  application  of  the  interest  of  the  share  upon  the 
decease  of  the  daughteri  to  whom  he  had  before  given  it 
for  lifei  he  says,  not  that  the  interest  till  the  capital  b 
paid«  but  that  so  much,  as  may  be  necessary  towards  the 
maintenance  and  education  of  such  child  or  children  as  she 
may  leave,  shall  be  applied.  It  is  said,  that  shall  be  a  com- 
petent reasonable  part,  not  the  whole;  for  he  contemplated  a 
case,  in  which  they  might  not  want  the  whole.  It  cannot  be 
intended,  as  things  stood  at  the  time  of  his  death,  but  at 
the  death  *of  his  daughter,  with  a  view  to  the  circumstances, 
in  which  the  children  should  then  stand.  It  is  impossible, 
it  could  be  at  his  own  death;  for  the  maintenance  was  not 
to  arise  then.  It  is  then  said,  I  must  allow  the  whole :  I 
cannot  say,  it  is  not  necessary  for  their  maintenance  and 
education ;  and  their  father  having  left  them  a  large  fortune, 
I  have  nothing  to  go  by;  and  must  allow  the  whole.  The 
difficulty  stated  on  the  part  of  the  Defendants  is  not  an- 
swered :  it  would  injure  them ;  and  less  accumulation  would 
come  to  them,  than  if  their  cousins  should  not  be  entitled  to 
so  large  a  fortune  as  had  been  given  to  them.  I  am  of 
opinion,  that  all,  that  is  given  to  these  children  is  aftier  the 
death  of  their  mothers  the  capital,  whatever  it  may  be,  with 
all  the  accumulation  of  interest ':  reserving  only  so  much  as 
they  have  a  right  to  demand  for  maintenance  and  education 
according  to  their  situations  :  as  much  only  as  may  be  neces- 
sary, after  all  the  appropriations  for  their   benefit  are   ex- 

YouV.  HH  hausted. 
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A  father  may 
leave  bis  chil- 
dren without  a 
niaintenance ; 
and  the  parish 
have  no  reme- 
dy against  the 
executor. 


haunted,  let  it  come  from  what  quarter  it  may«  They  htefd 
no  vested  interest  at  all  in  the  interest:  nothing  but  what 
is  wanted  for  their  maintenance  and  education.  I  ha^e  nc^ 
difficulty  in  saying,  there  is  a  vested  interest  in  the  capital; 
The  limitation  over  is  in  the  event  of  both  his  daugbten 
dying  without  issue  not  without  issue  living  at  the  time  of 
the  death (9).  One  of  the  daughters  is  dead;  and  baa 
left  issue. 

If  the  fiither  had  thought  fit,  he  might,  I  am  afraid,  by 
the  hew  of  this  country  leave  his  children  upon  the  pariah* 
I  am  surprised,  that  should  be  the  law  of  any  countirys 
JbfUt  I  am  afraid,  it  is  the  law  of  this :  and  I  have  taken 
occ^lBion  before  to  saiy  so.  Not  even  the  parish  in  audi  a 
case  can  come  against  the  executor. 

'  Declare,  that  the  Plaintiffs  are  entitled  to  so  much  of  the 
interest  of  the  share  of  their  late  mother  as  may  be  necessarf 
for  their  maintenance  and  education ;  and  refer  it  to  the  Master 
to  inquire,  what  fortune  they  are  entitled  to ;  with  liberty  to 
apply  for  what  may  be  necessary  for  maintenance  and  edu- 
cation ;  and  declare,  that  what  shall  not  be  necessary  ought  to 
be  added  to  the  principal ;  which  with  the  share  of  the  other 
sister  Sttrah  Goldfrap  will  upon  her  death  be  divisible  among 
all'the  dnldren. 


(9)  See  the  cases  collected  in 
Mr.  Cox^s  note  to  Aikimom  v. 
Hutchinson,  3  P.  Wms.  262,  and 
Mr.  Satulers^s  notes  to  Lord 
George  Beanclerk  v.  Dormetf 
"2  Atk,  308.    Feame's  Exec.  Dev. 


4th  and  5th  ed.  by  Mr.  PoweO^ 
116  to  209.  Jacobs  v.  Amyatt^ 
4  Bro.    C.  a   542.     Everest  v. 

* 

GeU,  and  Chandkss  v.  Price, 
ante,  VoL  J,  286.  Ill,  99,  and 
the  notes. 
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June  20th. 
"OY  indenturesy   dated  the  12th  oi  April,  1727,  previous  to    Co?enant  to 
"^     to  the  marriage  of  WaUer  Long  and  PhiUppa  BlackaU,  f «ttle  an  estete 
the  sum  of  1000/.  provided  by  the  former,  and  the  like  sum  >«  »t"ct  settle- 
provided  by  the  latter,  were  directed  to  be  laid  out  in  stock,  ^        '        ^  ^ 

to  a  power  to 
upon  trust  for  WaUerLong  for  fife;  and  after  hb  decease  for  ^^^^  father  te- 

Philippa  BlackaU  for  Ufe  in  bar  of  dower;  and  after  the  nant  for  life 
decease  of  the  survivor  to  transfer  the  same  to  and  among  in  case  there 
QTich  child  or  children  of   the   marriage,  and  in  such  shares  should  be  any 
wd  proportions,  if  more  than  one,  as  WaUerLong  should  by  yonnger  child 
jked  or  will  direct  or  appoint ;  and,  in  default  of  appomtment,  ^^  children,  to 

ynto  and  amoni?  all  the  children  equaUy.  ^  ^ 

:»      .f  sum  or  sums  for 

The    indentures    contained    a  covenant  by   WaUer  Long  ^^^  ^^^^^^^ 
within  fourteen  years  to  purchase  and  settle  and  convey  to  the  child   or  cbil- 
trustees  a  freehold  estate  of  at  least  the  value  of  the  stock  to  dren,    payable 
the  use  of  himself  for  U& ;  remainder  to  trustees  to  preserve  in  such  pro- 
contingent  remainders  ;    remainder   to  the  use  of  PhiUppa  portions,  and 
BlackaU  for  life  for  her  jointure  and  in  bar  of  dower ;   re-  *    sucn  times, 

maSider  to  the  first  and  other  sons  in  tail  male ;  remainder  to  •  ^     r». 

appoint.    The 

the  daughters  as  tenants  in  common ;  remainder  to  the  right  p^^Qj.  ^^g 
heirs  of  Walter  Long.     It  was  farther  declared,  that  in  the  held  well  exe- 
sald  settlement  should  be  contained  a  proviso  or  agreement,  cated  by  a 
that,  in  case  Walter  Long  should  happen  to  have  issue  by  the  will  directing 
said  PhiUppa  any  younger  child  or  children,  besides  an  eldest  *  »*lo  »nd  ap- 
and  only  son,  be  they  sons  or  daughters,  it  should  be  lawful  po^n^^g  the 
to  and  for  the  said  Walter  Long  in  his  life^time  to  charge  the  ^^  ^^* 
premises  to  be  conveyed,  as  aforesaid,  with  the  payment  of    Whether  the 
^uch  sum  or  sums  of  money  for  the  benefit  of  such  younger  |^^*°^^  '^""^^ 
chitd  or  children,  whether  sons  or  daughters,  payable  in  such  .        ,  . 

propo|rt;ions  and  at  such  time  or  times,  as  WcUterLong  should  ^j^^  election  of 
by  any  deeds  or  writings,  to  be  by  him  duly  executed  in  the  his    parent, 
presence  of  three  or  more  credible  witnesses,  or  by  his  last  Qu<Bre. 
y/riU.  and  testament,  direct,  limit,  or  appoint;   and  after  the    ^q  appoint- 
purchase  the  stock,  in  which  the  2000/.  was  vested,  and  the  ment  by  a  fa- 
residue  of  her  fortune,  and  the  like  sum  of  his  agreed  to  be  tber  not  ilia- 
added  thereto,  were  to  be  paid  to  him  for  his  use ;  and  as  to  so^y,  where  he 
th^  r^idue  of  her  fortuna  over  and  above  the  said  1000/.  it  ^*^®'  f'^®*" 

was  to  be  paid  to  the  trustees  with  the  like  sum  of  his  to  be  hud  f.       , . 

\  the  object  ez- 

out  m  stock  upon  the  same  uses  and  trusts  as  the  said  2000/,     eluded 

H  H  2 
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The  marriage  having  taken  place,  by  indentures  of  lease 
and  release,  dated  the  £d  and  3d  of  July^  17S9,  reciting  the 
settlement,  the  said  sum  of  2000/.,  which  had  not  been  laid 
out  in  stock,  and  500/.,  added  by  Walter  Long,  were  hdd  out 
in  the  purchase  of  an  estate,  called  Coombe  Farm,  as  directed 
by  the  articles  with  regard  to  the  proposed^  purchase,  irith 
a  similar  proviso,  that  it  should  be  lawfid  for  WaUerLong  to 
charge  the  s^d  premises  with  payment  of  such  sum  or  smjds 
of  money  for  yoiuiger  children,  as  he  should  appoint. 

Walter  Long,  being  so  seised  of  the  Coombe  Farm  and 
other  estates  in  fee,  by  his  will,  dated  the  13th  of  July,  1767, 
devised  to  his  son  John  Long  his  estate  adjoining  to  Prewehaw 
Farm,  to  him  and  his  heirs  for  ever.  He  also  gave  his  son 
John  the  household  goods  of  aU  sorts  and  all  the  liquors, 
which  should  be  in  or  about  his  house  at  PretMAai£;^an9t  at 
the  time  of  his  death.  He  declared  his  will,  that  Coombe 
Farm  should  be  sold  after  his  wife's  death,  agreeable  to  his 
marriage  articles,  and  the  money  arising  from  the  same  be 
disposed  of  in  manner  following:  1st,  to  be  paid  to  his 
daughter  Mrs.  Routledge  500/.,  as  settled  by  her  marriage 
articles;  and  he  gave  to  his  daughters  Mrs.  Grove  and 
Mrs.  Routledge  and  his  daughter  Ann  Long  one  guinea  each ; 
also  he  gave  and  bequeathed  to  his  son  John  Long  100/., 
when  Coombe  Farm  should  be  sold  ;  and  he  directed,  that  the 
remainder  of  such  monies,  which  that  estate  should  sell  for, 
should  be  equally  divided  between  his  two  sons  Samuel  and 
William  and  his  daughter  Eleanor  ;  and  he  appointed  Walter 
Long,  his  eldest  son  by  a  former  marriage  and  heir  at  law, 
his  executor. 

The  testator  died  some  time  after  the  execution  of  his  wilL 
John  Long,  the  eldest  son  of  the  marriage  with  PhUippa 
Blaclcall,  took  possession  of  the  estate  at  Prewshaw  Farm  and 
the  articles  devised  and  bequeathed  to  him  by  the  will  of  his 
father;  and  died  in  1797  intestate;  leaving  ^o//^ Z^oii^ his 
eldest  son  and  heir  at  law.  Philippa  Long  died  in  1798. 
Upon  her  death  the  bill  was  filed  by  William  and  Samuel 
Long,  Elizabeth  Routledge,  and  Eleanor  Long,  the  surviving 
younger  children,  against  Walter  Long  the  younger,  an  infant; 
praying  a  sale  of  the  Coombe  Farm,  &c.,  according  to  the 
will  of  their  father. 


Long 

V, 
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'  Two  points  were  made :  Ist,  whether  the  testator  had  any  1800. 
power  to  direct  a  sale ;  and.  If  he  had,  whether  the  appoint- 
ment was  good*  Secondly :  whether  Jo/m  Long  by  taking 
possession  of  the  estate  at  Prewshaw  Farm  and  the  effects  Long. 
given  to  him  by  the  will,  of  his  father  had  not  elected  to 
take  under  that  will ;  and  whether  the  Defendant  was  not 
bound  by  that  election. 

Mr.  Mansfield  and  Mr.  RomiUy^  for  the  Plaintiffs,  were 
stopped  by  the  Lord  Chancellor;  who  observed,  that  the 
second  point  might  admit  a  good  deal  of  argument  ( 10 ) ; 
but  asked,  what  could  be  said  upon  the  first. 

Mr.  Richards  and  Mr.  Bell^  for  the  Defendant.  > 

This  case  is  new  in  its  circumstances.  The  power  is  not 
pursued  either  in  form  or  substance.  The  intention  in  these 
cases  is,  that  the  son  shall  have  an  election  to  redeem  the 
estate  by  paying  the  money.  The  eldest  son  must  be  intended 
to  have  something.  The  objection  upon  illusory  appoint- 
ments also  applies  in  this  case  ( 1 1  )• 

With  respect  to  the  second  point,  election  proceeds  upon 
this  principle :  it  is  an  offer  by  way  of  bargain  on  the  part  of 
the  testator;  upon  which  the  Court  says,  if  they  do  not  ac- 
cept the  offer,  they  shall  not  have  the  estate  under  the  will. 
Then  it  is  like  any  other  bargain  with  tenant  in  tail:  but  the 
issue  in  taU  is  not  bound  to  accept  that  offer.  This  doctrine 
is  very  iiilly  laid  down  in  HyUon  v.  HyUon  ( 12). 

Mr.  Mansfield,  in  Reply. 
It  IS  said,  there  must  have  been  an  intention,  that  the  eldest 
son  should  have  something :  but  it  is  clear,  under  the  articles 

all 

(10)  In  Ward  v.  Baugh,  ante.  Vol.  II,  093.    Vote  v.  Moseley, 

Vol.  IV,  023,  it  was  determined  Blount y.Bestland,  po8t,480, 516^ 

that  the  children  were  not  bound  and  the  notes,  I,  523,  7. 

by  the  election  of  their  parent.  (11)  Ante,  Spencer  v.  Spencer, 

Upon  the   general  doctrine  of  302.    Vanderzee  v.  Achm,  Vol. 

election  see  the  authorities  re-  IV,  771.     Kemp  v.  Kemp,  post^ 

ferred  to  in  the  note  to  that  case,  849,  and   the  notes,  853 ;  ante, 

e27,  and  WolUn  v.  Tanner,  218.  Vol.  I,  310. 

Wilson  V.  Lord  John  Townshend,  (12)  2  Ves.  034. 


a 
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tiONG 
V. 


1800.  all  might  have  beto  ffven  to  the  ybUngB*  childMl,  exduHve 
of  the  eldest.  The  plan  of  the  settlement  is  to  Kkttil  th^ 
estate  to  the  eldest  son  in  tail,  with  a  power  to  the  father  to 

Long.  provide  for  younger  children:  but  if  he  chooses  to  do  with 
the  money  what  he  had  power  to  do  with  the  land,  the  settle- 
ment gives  it  to  him.  It  was  very  natural  to  trust  faifu'irtlh 
such  a  power. 

[  448  ]  J^^  Chancellor. 

If  it  had  stood  oidy  upon  the  settlement  of  the  real  estate, 
it  would  be  quite  unpossible  to  say  here,  that  the  appoiiktnient, 
so  far  as  regards  the  eldest  son  was  illusory.  No  question  of 
that  nature  can  arise,  where  the  father  appoints,  and  gives 
other  provisions  to  the  object  eteluded  ( 13  )•  This  appoint- 
ment is  in  substance  exactly  what  he  had  a  right  to  do  ( 14 ). 
Decree  according  to  the  prayer  of  the  biU. 

(13)  Ante,  Spencm-  v.  Spencer,    Bristaw  v.  Warde,  II,  336. 
362,  and  the  note,  368.     Van-        (14)  Kenwcrthy  v.  Bate,  post, 
denee  v.  Achm,  Vol.  IV,  771.    Vol.  VI,  793. 


1800.  BLOXHAM,  Ex  parte. 

June  2\st. 
A  bill  indorsed  ¥^  September  1799  Thomas  Almond  proposed  to  discount 

by  the  drawer '      with  the  petitioners,  his  bankers,  a  bill  of  exchai^  for 

as  a  farther     the  sum  of  342/.  7«.,  at  two  months  after  date,  drawn  by 

security  on      him,  and  accepted  by  Thomas  Dobson.     The  petitioners  being 

discoQDting       unwilling  to  advance  that  sum  upon  the  single  security  of  that 

J*     .  •       .■.      I'^ll'  Almond  proposed,  as  an  additional  security,  to  ididorse 

for  bim:  the    ^    ^v  i        , .«  «     ^i.^.    ^     ,^ , 

drawer  and  ac-  °*  another  bill  for  459i  &.  lOrf.,  at  two  months  alter 

ceptor  of  the  ^*®>  drawn  by  him,  and  accepted  by  William  Purdy ;    and 

bill  so  indorsed  upon  his  indorsing  that  bill  they  discounted  the  other.  Neither 

becoming         ,of  the  bills  was  paid.     In  November  last  Almond  became  a 

bankmpts,  the  bankrupt ;  and  upon  the  3d  of  October  Purdy  was  dedared 

proof  against  ^  bankrupt.    The  petitioners  appUed  to  prove  the  biU  ao- 

^,  ^        cepted  by  Purdy  for  the  whole   amount :   but  the  Commis- 

the  acceptor,      , 

not  the  divi-  •**^'^^^  admitted  their  proof  only  for  the  sum  of  292/.  7i., 
dend  only,  was  -^^S  ^^  ^^^  ^^^  actually  due  to  them  from  Almond  on 
restrained  to  account  of  the  said  bills.  After  deducting  the  dividends 
the   original  ttcriv^ 

debt.   ( See  note  (17).) 
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received  on  that  proof  175/.  Ss.  Id.  remained  due  to  the  1800. 

petitioners  upon  the  bills.  ^  !o*^am 

The  prayer  of  the  petition  was,  that  the  petitioners  may        «  nart^* 
be  admitted  to  prove  under  the  commission  against  Ptrrcfy  fte 
iSurther  sum  of  166/.  ids.  10c/.,  making  with  the  former  proof 
459/.  Qs.  lOe/;   and  thac  they  may  receive  a  dividend  upon;/ 
the  sum  of  166/.  19«.  lOJ. :  the  petitioners  undertaking,  ip 
<;ase  the  dividends  to  be  received  by  them  under  both  cpmr 
missions  shall  exceed  20«.  in  the  pound  upon  the  said  debt  '    .  ' 
of  29^.  Is.  to  refund  the  overplus. 

.  Mr.  Cooke^   in  support  of  the  Petition,.  citeA  Ex  parte  ..    £4^  1    : 
JKing  (  15),  and  Ex  parte  Crosley  (  16) ;  and  observed,  that    . 
,the  dividend  only  could  be  considered  as  actual  payment,  uo^    '        * 
the  proof. 

I 

The  Attorney  General^  for  the  Assignees,  compared  it  tQ 
an  attempt  to  prove  the  penalty  of  a  bond ;  and  said,  nothing 
could  be  proved  but  the  consideration :  and  if  the  Lord 
Chancellor  should  direct  an  action  to  be  brought  against  .: 
the  bankrupt,  and  that  he  should  not  set  up  his  bankruptcy, ' 
they  could  not  possibly  recover  more  than  the  sum  actually 
advanced.  j 

Lord  Chancellor. 
It  IS  not  competent  to  the  bankr^pt,  from  whom  the  bUl 
was  received,  to  make  any  objection  to  it:  but  the  person, 
who  accepts  the  bill  without  consideration,  becomes  a  bank- 
rupt. The  proof  then  comes  upon  his  estate.  Then  the 
oath  to  be  made  upon  that  mu^t  truly  state  the  debt ;  and 
that  is  only  the  sum,  for  which  the  bill  was  given  as  a  se- 
curity. It  would  be  impossible  to  recover  more  in  an  action 
than  the  sum  really  advanced ;  and  it  •  is  impossible  to  all«w 
^lore  to  be  proved  upon  the  estate  than  could  be  recovered 
upon  an  action  directed,   and  the  bankruptcy  not  to  be  set  up^ 


The  petition  was  dismissed  ( 17  ). 

(15)  iCooke's  Bank.  Law,  157,  ruled,   post,  Ex  parte  Bloxham, 
8th  edit^  by  Mr.  Rootg,  111.  Ex  parte  Leerg^  Vol.  VI,  449, 

(16)  1  C^Vs  AkiU.  Xato,  158,  800,    644.       Ex    parte    Parr, 
8th  edit  177.    3  Bro.  C  C.  2a7,  XVJUI,  65. 

(17)  This  decision  was  over- 
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^     1800.  MORTON,  Ex  parte. 

June  21ff. 
%A  specialty       ^¥^HE    petition  was   presented    by  a  specialty  creditor  of 

creditor  has  the  uncle  of  the  bankrupt,  from  whom  real  estates  de- 

the  same  right  scended  to  the  bankrupt  through  his  elder  brother.     The 

under  the         object  of  the  petition  was  to  follow  the  real  assets  or  their 

^."^  ™P  7  .     produce  in  the  hands  of  the  assignees;  and  for  that  purpose 
the  heir  of  the  f,    ^         .       .         -  ..  v.     .-      Z^a      \     *^.  •  il  IZl 

debtor,  as  if    **^  "^  inquiry  might  be  dnrected  as  to  the  specmlty  debts 

he  had  not  be-  outstandmg  and  the  assets. 

come  bank- 

mpt;  and  may      Mr.  Lloyd^  in  support  of  the  Petition,  stated  the  rule, 

therefore  fol-  that  the  bankruptcy  is  not  considered  an  alienation.     In  case 

low  the  real  ^f  j.gjj  estates  the  creditor  of  the  ancestor  may  follow  them 

***^-R^^     ^^'  *"^^  *^®"^  specific  produce  in  the  hands  of  the  assignees,  if 

dCLttT  sold  under  the  bankruptcy.    The  bankruptcy  does  not  make 

hands  of  the  '^y  alteration ;  and  the  creditor  has  the  same  remedy  against 

assignees.  the  assignees  as  against  the  bankrupt,    '[j^hough  a  ^  bill  is  the 

The  subject  regular  course,  it  has  been  disapproved  of  by  your  Lordship; 

bemg  small,      where  the  subject  is  small, 
relief  was  given 

^^^^    ^'  The  Attorney  General^  for  the  Assignees,    admitted  the 

^      rule,  as  stated. 

Lord  Chancellor  assented ;  and  made  the  order  accord- 
ing to  the  prayer  of  the  petition. 


jQ^  W  R  A  G  G,  Ex  parte. 

Jwie20tk.  FERNE,  Ex  parte. 

28M,  30M. 

Upon  a  search  A    COMMISSION  in  the  nature  of  a  writ  De  lunaiico 

of  precedents  inquirendo  had  issued ;  to  inquire  of  the  lunacy  of  Ann 

it  was  held  no  Goodwin,  otherwise  Feme.     Upon  the  2d  of  October,  1799, 
objection  to  ^^ 

the   return   to 

ao  InqnisitioD,  finding  a  person  lunatic,  that  it  does  not  state,  that  the 

lanatic  has  or  has  not  lucid  intervals. 

A  traverse  to  the  return  to  an  Inquisition,  finding  a  person  lunatic,  is  a 

right  by  law ;  though  the  Lord  Chancellor  is  not  dissatisfied  with  the  return 

upon  the  evidence.    The  order  was  therefore  ■  suspended  for  the  purpose 

pf  taking  the  traverse. 
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she  left  the  family  of  the  Wraggi,  her  relations,  with  whom  1800. 

she  had  lived ;  and  married  WUUam  Feme.  The  jury,  before  wraoo 
whom  the  inqtdsition  was  taken,  consisted  of  seventeen;  of  .ExpatU. 
whom  twelve  joined  in  the  verdict,  that  she  was  at  the  taking 
of  the  inquisition  a  lunatic  and  of  unsound  mind;  and  hath 
been  in  the  same  state  of  lunacy  for  the  space  of  six  yeare 
and  upwards.  The  other  five  refused  to  join  in  the  verdict. 
There  was  a  great  deal  of  contradictory  evidence. 

The  first  petition  was  presented  by  tiie  family  'of  the 
Wraggs;  praying,  that  the  report  may  be  confirmed,  ap- 
proving of  Thomas  Wragg,  son  of  Ann  Wragg,  aunt  and 
one  of  the  next  of  kin  and  co-heirs  at  law  of  the  lunatic, 
as  committee* 

A  counter-petition  was  presented  by  William  Feme  and  his 
wife ;  prajong,  that  a  new  commission  may  issue  to  inquire  of 
the  lunacy,  and  whether  she  was  a  lunatic  at  the  time  of  the 
marriage ;  or  that  the  petitioners  may  be  allowed  to  traverse 
the  Inquisition. 

An  objection  was  taken  to  the  return,  as  irregular  in  not 
finding,  whether  the  lunatic  had  or  had  not  lucid  intervals. 
It  was  stated  by  affidavit,  that  the  commissioners  did  not 
state  that  to  the  jury ;  that  the  foreman  took  no  notice  of  it ; 
and  it  was  not  omitted  by  accident,  but  in  a  conversation  for 
settling  the  ^Inquisition  some  discourse  arose  about  the  in*  [  ^451  ] 
sertion  of  the  fact,  whether  the  lunatic  had  lucid  intervals ; 
and  the  deponent  heard  one  of  the  commissioners  say,  it  was 
better  not  to  insert  it  at  aU ;  and  believes,  it  was  therefore 
omitted  in  the  presence  of  the  greater  part  of  the  jurors,  and 
the  deponent  thinks  of  all  of  them. 

« 

The  Attorney  General  and  Mr.  Hart  in  support  of  the  ob- 
jection to  the  return  contended,  that  it  was  irregular  in  not 
finding,  whether  the  lunatic  had  or  had  not  lucid  intervals. 
They  observed,  that  there  would  be  great  difficulty  in  tra- 
versing this. 

The  Solicitor  General  and  Mr.  Fonblanque,  in  support 
of  the  Return. 
This  return  is  sufficient.     The  question  is,  whether  this 
person  was  or  was   not   a  lunatic.     The  other  question  is 

only 
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.laoo.        rovly  indticement.      Lunacy  is  a  partial  insanity ;  and  impBes 
r/D^^^g^       ludd  intervals.    It  is  incumbent  upon  thoae,  who  are  to  aup- 

'.&^'.      P°'*  ^  '^'  *°  ^^''^   *^*  ^*  ^^  place  during  a  lucid 

jntenral.    The  great  olqect  of  the  Commission  is  to  asoer- 

iaiuj  whether  the  party  is  or  is  not  capable  of  gqyenuDg  his 

affairs.    Ex  parte  Bamsley  ( 18  )•     The  Attorney  General  t. 

^Pamther  (19). 

The  Secretary  for  Lunatics,  being  referred  to  by  the  Lord 
.ChancettoTp  said,  the  usual  course  is  to  find,  that  the  person 
.either  does  or  does  not  enjoy  lucid  intervals. 

Lord  Chancellor. 
If  the  course  is  to  find  expressly,  whether  the  person 
does  or  does  not  eiyoy  lucid  intervals,  this  Inquisition  is 
.not  returned  in  the  usual  form;  for  I  cannot  take  it  to.be 
.found  either  way.  I  consider  it  as  not  having  in  express 
terms  but  by  implication  negatived  lucid  intervals^  I  wiQ 
direct  an  inquiry,  to  see,  whether  there  has  been  an  uniform 
.  eourse. 

Lord  CUANCSLLOE. 

Jmm2Sth^    '^    I  have  caused  a  search  to  be  made;    and  in  Ex  parte 
I     '        i      .Bamdey  no  objection  was  taken  on  this  ground.     The  point 

.of  the  traverse  is,  that  he  was  of  unsound  mind.    This  return 

is  certainly  according  to  the  course.     Of  all  the  numerous 

references  in  that  ease  very  few  state,  whether  the  party  had 

[  ^45S  ]      lucid  intervals.   *  Therefore  all  I  can  do  in  this  case  is  to  allow 

the  traverse.    I  think,  it  is  of  right    It  is  matter  of  right  at 

law(^).     When  they  take  their  traverse  upon  it,  I  can  do 

.nothing  but  carry  the  record  to  the  Court  of  King's  Bench. 

Ii9rd  Harckoicie  says  in  Bamdey*s  Case,  he  will  do  nothing 

,upon  it:  but  if  the  parties  have  a  right  by  law  and  under  the 

JStat^te  to  traverse,  which  I  think  they  clearly  have,  they  may 

(18)  3  Atk.  168, 184.  Ex  parte  VII,  261.  Ex  parte  Sherwood, 
JMerU,  3  Ath.  6.  XIX,  280.    See  a  traverse  to 

(19)  3  Bro.  C.  C  441.  an  Inqaiaition  under  a  Commis- 
:  (20)  Stat.  2  Edw.  VI.  c.  8.  sion  of  Escheat,  post.  Ex  parte 
«.  6.     Post,    Ex   parte   Ward,  WebsUr,  VI,  809. 

Vol.  VI,  &79.    Ex  parte  HaU, 
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-fake  that  n^tbod.    I  caAftot  say^  upon  the  eTidence  I  ain  dlsh        .1800. 
'Satisfied  with  the  finding:  but  the  traverse  is  of  right.     All  I       xv*^^^ 
can  do,  and  think  discreet  to  do,  is  to  suspend  the  order ;  for,       ^  varte 
supposing,  upon  the  traverse  she  is  found  compos  mentis^  I  • 
tannot  take  her  property. 


The  petitions  stood  over  for  farther  consideration  to  this      •/imeSOM. 
day  when   the  Attorney  General  admittedi  he  could  suggest 
no  other  course  than  a  traverse. 

The  Solicitor  General  desired,  that  the  time  might  be 
limited. 

Lord  Chancellor. 
It  can  be  done  immediately ;  and  I  can  carry  it  into  the    Marnier  of 
Court  of  King's  Bench  to-morrow  or  the  last  day  of  Term.  pl«adwg  »  *»- 
The  pleading  a  traverse  is  exceedingly  short.    You  merely      ,  . .       -  . 
state  the  Inquisition,  take  the  common  traverse  upon  it,  ^xii  •      ^  penoa 
the  Attorney  joins  issue  ( 21 ).  lanaCic 

(21)  Post,  Ex  parte  Feme,  832. 


LEGH  r.  HAVERFIELD.  ^^' 

Jufy  lit. 

D  Y  settlement  after  the  marriage  of  John  RowUs  and  ESmO'    Bill  for  spo- 
beth  Legh,  dated  the  8th  of  October,  1757,  it  was  agreed,  «*«  perform- 
that  5000/.,  covenanted  to  be  paid  by  John  BowU^,  should  be  "^  *'  *?. 

^*»**^niiiied:  the 
agreement  appearing  from  letters  prodaced  to  hare  been  diflbrsnt  fiom 
that  set  up  by  the  bill  and  proved  by  one  witness. 

Portions  by  a  marriage  settlement,  to  be  paid,  transfefrad  or  assqiDOO,  to 
the  sons  at  twenty-one,  to  the  daoghten  at  twonty-ooa  or  manJage,  if 
after  the  decease  of  their  parenU;  with  sarriforsliip  asong  thou,  if  any 
should  die,  before  the  share  or  shares  shonld  beoone  payable,  assignable 
or  transferable ;  and  a  limitotion  orer,  if  Ibore  sboold  be  no  child  or 
children  living  at  the  death  of  the  surrifor  of  the  parents,  or,  being  such, 
all  should  die,  before  the  fand  shonld  booome  so  as  aforuaid  payable, 
assignable  or  transferable.  Whether  a  ehiM  attaining  twenty-one  takes 
a  vested  interest  in  the  life  of  the  parent 
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1800*         vested  in  trustees ;  upon  trust,  to  invest  the  same  in  (Sovem* 
^T"^  ment  or  real  securities,  and  pay  the  interest  to  c/bAn  RowdUs, 

^^  for  life>  and  after  his  decease  to  Elisabeth  Legh  for  life;  and 

Havsrfisld,  after  the  decease  of  the  survivor,  as  to  500/*  for  him,  his  ex- 
ecutors, &c. ;  and  as  to  4500/.  in  trust  for  the  benefit  of  all 
and  every  the  child  and  children  of  John  Rowlb  on  the  body 
[  ^458  ]      of  the  said  ^Elizabeth,  his  then  wife,  begotten  or  to  be  begotten, 
bom  in  his  life-time  or  after  his  death,  and,  if  more  than  one, 
equally  to  be  divided  between  and  among  them  share  and  share 
alike,  and  to  be  paid  or  transferred  to  him,  her,  or  them,  at 
such  time  or  times,  as  hereinafter  mentioned :  that  is  to  say, 
as  to  the  share  and  shares  of  such  child  or  children,  beii^  a 
son  or  sons,  as  when  he  and  they  should  severally  attain  his 
and  their  age  or  ages  of  twenty-one  years ;  and  the  share  and 
shares  of  such  child   and    children,    being  a   daughter   or 
daughters,  as  and  when  she  and  they  should  severally  attain 
the  age  of  twenty-one  years  or  be  married,  which  should  first 
happen :  but  nevertheless,  if  any  such  son  or  sons  should  attain 
the  age  of  twenty-one,  or  any  such  daughter  or  daughters 
should  attain  that  age  or  be  married  in  the  life-time  of  the  said 
John  RowUs  and  EUxabeth,  his  wife,  or  the  survivor  of  them, 
then  the  share  and  shares  of  such  son  and  sons  so  attaining  such 
age,  and  of  such  daughter  and  daughters  so  attaining  such  age 
or  marrying,  in  the  life-time  of  John  Rowlls  and  EUxabeth^  his 
wife,  or  the  survivor  of  them,  were  not  to  be  paid,  assigned,  or 
transferred,  to  him,  her,  or  them,  tiU  the  decease  of  the  sur- 
vivor of  the  said  John  Rowlls  and  EUxabeth,  his  wife ;  and 
then  to  be  paid,  transferred,  or  assigned,  to  him,  her,  or  them^ 
respectively ;  and  it  was  provided,  that  if  any  such  child  or 
children  should  die,  before  his,  her  or  their,  share  or  shares 
in  the  said  principal  sum  of  4500/.  or  the  securities,  wherein 
the  same  or  any  part  thereof  might  be  invested,  should  become 
payable,  assignable,  or  transferable,  to  him,  her,  or  them,  then 
the  share  or  shares  of  him,  her,  or  them,  so  dying  of  and  in 
the  principal  sum  and  the  securities  for  the  same  should  go  and 
accrue  to  the  survivors  and  survivor,  or  others,  or  other^  of 
such  children,  and  go  and  be  paid,  assigned,  and  transferred^ 
to  him,  her,  or  them,  if  more  than  one,  equally  share  and  share 
alike,  at  such  time  or  times,  and  in  the  same  manner,  and  under 
such  restrictions,  to  such  surviving  or  other  child  and  children 

then 
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then  in  being,  as  was  therein  before  expressed  touching  his,         1800. 
her,  and  their>  original  share  and  shares ;  and  in  ease  of  the  f^^ 

death  of  any  other  or  others  of  snch  children,  before  such  ^, 

accruing  or  surviving  share  or  shares 'should  become  payable^  Haverfiblb. 
assignable,  or  transferable,  dien  every  such  surviving  share  or 
shares  should  be  agun  subject  and  liable  to  such  farther  right 
of  chance  and  condition  of  accruer  or  survivorship  to  the  then 
survivors  or  survivor  or  others  or  other  of  them,  as  was  before 
*  declared  concerning  their  original  shares ;  with  a  power  to  the  [  ^  464  ] 
trustees  in  case  of  the  death  of  the  survivor  oi  RowUs  and  his 
wife,  leaving  any  child  under  age  to  apply  the  interest  of  the 
said  4500/.  to  the  maintenance  of  such  infant  child*  It  was 
fardier  provided,  that,  if  there  should  be  no  child  or  children  -  j 

oiRowUt  and  his  wife  living  at  the  time  of  the  death  of  the 
survivor,  or  being  such,  all  of  them  should  die,  before  the 
whole  of  the  said  4500/.  or  the  securities  for  the  same  should 
become  so,  as  aforesaid,  payable,  assignable  or  transferable, 
to  him,  her,  or  them,  or  some  of  them,  as  aforesaid,  then 
the  trustees  should  be  possessed  of  and  interested  in  all  or 
so  much  of  the  said  principal  sums  and  the  dividends  and 
interest  thereof  as  should  not  so,  as  aforesidd,  become  pay-* 
able,  assignable,  or  transferable,  to  any  such  child  or  chil- 
dren, in  trust  for  John  Rowlk,  his  executors,  administrators, 
and  assigns. 

By  the  same  settlement  a  term  for  years  in  certain  lead  * 
mines  with  all  the  profits  thereto  belonging  was  vested  in  the 
same  trustees,  upon  trust  to  sell,  and  invest  the  produce  in 
securities,  in  trust  to  pay  the  interest  and  dividends  to  John 
RawUs  for  Ufe,  then  to  Elizabeth  Legh  for  life,  and  after  the 
death  of  the  survivor  upon  similar  trusts  for  the  children, 
with  the  ultimate  limitation  for  the  survivor  of  RowUs  and  his 
wife  absolutely* 

Another  sum  of  3000/.  secured  upon  a  mortgage  for  500 
years,  was  also  settled  by  Charles  Legh  and  Thomas  Legh  for 
the  separate  use  of  Elizabeth  Legh;  and  after  her  death 
upon  similar  trusts  in  favor  of  the  children ;  with  the  ultimate 
linutation  to  Charles  Legh,  his  executors,  &c.  (22). 

.   (22)  The  settlement  as  to  this  fand  is  more  particularly  stated, 
post,  Vol.  IX,  300,  301. 


4M  CAS6S  IN  CHANGBRY.: 

JfiKHK  JohnBowUs  died  in  1779;  leaving  hi«i  wi&  imrviving  YaAi 


.  who  was  his  executrix ;  and  thfe^  pons :  Jmhn  Legh  BowUti 

P^  William  Peter  Legh  RouMs^  Charter  Edward.  Legh  RquMm  ; 

9A?wn]UJi«  and  one  daughter,  EUxcAeth.    John  Legh  Rawlk  and  Elituhi 

beth  attained  the  age  of  twenty-onQ  in  the  life  of  their  firtber; 
jiad  (;he  latter  with  the  consent  of  her  father  married  her  first 
husband  ThomoM  Brovm  CiMey.  William  PHer  Legh  Rdmth 
attained  the  age  of  twentyrcme  in  1780;  and  died  inJmme, 
[   ;       N  I      17843  leaving  EUxabeth  his  widow  and  executrix;  who  after^ 

wairds  married  John  Jaque^  Sohenh,  Charles  Edward  Legh 
Itawlls  having  attained  twenty-one,  died  in  1795  unmarried* 
John  Legh  RowUa  also  died.  The  soQs  had  been  dissipated 
[  ^  455  ]  ^  yptmg  men,  living  abroad  in  distress.  EUttabeth,  the  daugfa-* 
ter,  after  the  death  of  her.  first  husband,  having  a  very  sleiiv 
dev  provision,  married  I%omas  Hoperfield. 

The  bill  was  filed  by  EUxabeth  Legh,  the  widow  of  Johm 
ItowllSf  and  oq  behalf  of  the  infant  daughter  of  Johm  Legh 
JSawlls;  praying,  that  an  agreement  entered  into  by  the  De^ 
fendant  EUxabeth  Haverfield  and  by  John  Legh  RomUe  and 
Charles  Edward  Legh  Rowlls  may  be  established.  The  bill 
stated,  that  upon  the  death  of  William  Peter  Legh  Rowlls  it 
was  apprehended  to  be  very  doubtful,  whether  according  to 
the  settlement  the  shares  in  the  said  sum  of  45002.  and  of 
the  produce  of  the  lead-mines  and  office  of  Barmaster  (thereto 
belonging )  vested  in  such  of  the  children  as  should  die  in 
the  life  of  the  Plaintiff  £/Mra^M  Legh,  and  would  not  accrue 
to  the  surviving  children,  notwithstanding  a  child  dying  in  her 
£fe  should  have  attained  twenty-one,  and  should  have  been 
married;  and  the  agreement  took  place  in  consequence. 

Sir  George  Chad  by  his  depositions  stated  the  agreement 
to  be,  as  alleged  by  the  bill,  that  the  shares  of  the  then  sur- 
vivors in  the  settled  property  should  be  considered  as  vested 
interests  in  them  notwithstanding  any  of  their  deaths  in  the 
life  of  their  mother,  in  order  that  the  same  might  pass  to  their 
personal  representatives  ;  and  also,  tbiit  Elizabeth  Legh 
should  out  of  such  settled  property  pay  ElixcAeth  Seheni 
an  annuity  during  the  life  of  her  mother;  and  that  they 
would  continue  it  afterwards  until  her  own  death ;  and  to  the 
best  of  his  remembrance  and  belief  the  sum  of  150/.  per 
annum. 


€€ 
€€ 
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The  foOowijig  extract  of  a  letter  written  by  EUzabeih  IBOQI 
HaverfiM  during  her  widowhood  to  her  brother  Charleg  r^^ 
Edward  Legh  Rowtta,  wae  produced  as  evidence  of  the  agrees  «. 

ment:  /    HavbeiibmU 

^  What  my  brother  meant  was,  in  case  he  oudived  my 
*'  mother*  You  know,  my  dear  Chark9,  we  agreed  aapcmg 
**  oursefaresi  that  the  Derbyshire  affairs  should  go  the  mut^ 
"  ner  we  wished  to  obtain  an  Act  of  Parliament  for ;  that^ 
**  tf  either  of  us  died  before  our  &dier  or  mother,  leanng 

children,  they  should  inherit  our  shares.    This  agreenettt 

was  made  among  ourselves ;  and  though  it  was  ncTcr  dnnm 

up  in  form  by  writing,  yet  to  me  it  is  as  binding.  .  I  havit 
^'Ive  children;  and  should  think  it  hard  ^ indeed,  if  they      [^456] 
**  had  lost  their  mother  before  theb  grandmother,  diat  thej 

were  not  entitled  to  that  part  of  my  forttme;  and  I  am  snr^ 

you  will  think  the  same.*^ 

Two  other  letters  were  read  as  evidence  of  the  agreement  { 
one  from  Charles  Edward  Legh  RowUs  to  his  modier ;  from 
which  he  appeared  to  consider  the  agreement  to  be,  that  the 
children  of  a  deceased  child  should  stand  in  the  fiace  of  die 
parent. 

:  The  Defendants  Haverfield  and  his  wife  by  th^  answer 
denied  the  agreement ;  stating,  that  it  never  went  beyond 
treaty,  and  had  been  abandoned ;  and  that  the  1S02.  per  asm. 
paid  to  Mrs.  Schenk  was  paid  by  the  mother  out  of  her  own 
property  or  income. 

The  Attorney  General^  SoUcUar  General,  and  Mr.  Hasi, 
for  the  Plaintiffs. 
The  agreement  is  evidenced  by  this  letter  beyond  aU  poa- 
sibiKty  of  doubt ;  and  it  has  been  acted  upon  by  the  payment 
of  the  annuity  to  Mrs.  Schenk.  The  construction  of  the  set- 
tlement is  certainly  subject  to  considerable  doubt ;  though 
it  seems  to  be,  that  the  shares  vested*  But  the  doubt  is  the 
strongest  ground  for  contending,  that  the  agreement  was 
binding. 

The  construction  of  the  settlement  ought  to  be  the  same 

as  in  Emperor  v.  Rolfe  ( 23 ),  Cholmandeley  v.  Meyrick  (  24  ), 

and  Willis  v.  Willis  ( 25 ),  in  which  your  Lordship  proceeded 

.     .  upop 

(23)  L  Vcn.  20B.  (25)  Ante,  VoL  III,  51.    See 

(24)  3  Bro.  C.  C.  252,  n.  the  note,  55. 
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1800.  upon  the  two  former  cases;  holding  the  pordon  vested,  as 

iT^^         due  and  payable ;  though  not  to  be  actually  paid .  till  after  the 

9.  death  of  the  father.    There  can  be  no  difference  between  the 

Havbrfibld.   words  "  due**  and  "  payable'*  and  the  words  in  this  settlement 

^'  payable  assignable  or  transferable."  The  meaning  is  pre- 
cisely the  samCa  The  reason  in  all  these  cases  is,  that  the 
money  is  considered  immediately  payable,  though  not  to  be 
fMStually  paid,  till  the  time  arrives,  when  it  is  to  be  distributed. 
The  duwtion,  that  in  case  there  should  be  no  chUdren  Kving 
at  the  death  of  the  survivor  of  RowUs  and  his  wife  the  trust 
should  be  for  such  survivor  as  to  the  produce  of  the  mines, 
which  have  produced  a  large  fund  firom  the  accumulation, 
[  ^      and  for  Rowtts  as   to  the  other  fund,  certainly  makes  the 

[^457  ]  whole  liable  to  be  ^defeated  by  that  contingency:  but  that 
^one  will  not  prevent  it  from  being  transmissible  according 
to  a  variety  of  cases. 

* 
r 

Mr.  Mansfield,  for  the  Defendant. 

In  this  settlement  words  are  to  be  found,  that  have  not 
t)ccurred  in  any  other  case.  In  Chohnondeley  v.  Meyrick  and 
the  other  cases  the  word  *^  payable"  was  held  to  relate  to  the 
age  of  twenty-one  or  marriage,  not  to  the  actual  payment : 
but  in  this  instance  that  is  an  impossible  construction  without 
striking  out  words,  which  clearly  must  prevent  the  vesting 
during  the  lives  of  the  father  in  one  instance  and  of  the  sur- 
vivor of  the  father  and  mother  in  the  other :  viz.  the  words 
**  assignable  or  transferable "  in  the  gift  over.  The  fund 
never  could  be  assignable  or  transferable  to  the  children 
till  the  death  of  the  persons  entitled  to  the  interest  for  their 
lives.  However  absurd  such  a  settlement  may  be,  proceeding 
perhaps  from  the  inattention  of  the  person,  who*  drew  it,  it 
would  be  impossible  to  construe  it  otherwise  without  striking 
out  those  words. 

But  we  are  now  upon  the  agreement ;  the  bill  proceeding 
only  upon  that,  not  upon  the  construction  of  the  settlement ; 
the  Defendants  deny,  that  any  conclusive  agreement  was 
made  to  this  effect.  It  was  proposed ;  and  rested  in  honor 
merely.  Upon  this  attempt  the  common  observation  arises: 
how  dangerous  it  is  to  decide  upon  agreements  proved  by 
parol.    As  to  the  most  valuable  part  of  the  property,   the 

mines, 
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Qttxiefl^  no  agreement  would  do,  that  was  not  in  imting ;  and         1800. 
in  the  letter  she  speaks  only  of  the  Derbyshire  affairs*    The       .  ^!'^'^ 
letters  are  of  a  very  different  import  from  the  evidence  of  «. 

Sir  George  Chad.  .  HavkkfIBLD. 

Lord  Chancelloiu 
What  agreement  am  I  to  execute  ?  They  are  so  widely 
different :  the  agreement  spoken  of  by  Sir  George  Chad, 
and  set  out  in  the  bill,  and  the  agreement  in  these  two  letters^ 
in  which  it  is  understood  to  i^,  that  the  children  should  stand 
ia,  the  place  of  their  parents ;  and  if  it  was,  as  the  bill  cqu- 
ten^^*  to  give  vested  interests,  it  would  defeat  that.  I  cannot 
upon  this  bill,  stating  that  agreement,  decree  a  specific  per- 
formance of  an  agreement,  that  the  children  should  stand  in 
the  place  of  their  parents ;  and  that  a  child  dying  without 
issue  should  have  no  share. 


The  bill  was  dismissed  (26). 

(26)  Lindsay  v.  Lynch,  2  Sch.  Sf  Lef,  1.    Mortimer  ▼•  Orchard, 
ante.  Vol.  II,  243. 

»  [458] 

Bolls. 

MAINWARING  v.  BAXTER.  l®^- 

Jufy^h. 

"DY  indentures  of  lease  and  release,  dated  the  21  st  and  22d    Trost  by 

of  September  1770,  it  was  witnessed,  that  for  settling  ^««^»  creating 

and  assuring  the  real  estates  therein  mentioned  upon  the  ^*^^*  **"'  *^- 

uses  and  trusts  after  declared,  and  to  the  intent,  that  the  .     a  r      v 

'       ,  '  tract  for  alien- 

same  might  continue  in  the  possession  of  some  of  the  name  ation  to  raise  a 

and  £unily  of  the  ilfatntrarf n^tf,  and  in  consideration  of  10^.  sum  of  money 

Charles  Mainwaring    conveyed    unto  Robert^  and    Thofnas  for  the  persons 

Baxter,  their  heirs  and  assigns,  certain  estates  in  the  coun-  "^^^t  in  the 

ties  o{  Chester  and  Lancaster,  to  hold  to  the  use  of  ihem,  course  of  limit- 

.  ^,    *    ation,  declared 

^  their      .J         ^    J 

void,  as  tend- 
ing to  a  perpetuity,  and  inconsistent  with  the  rights  of  the  tenants  in  tail. 

A  conveyance  decreed,  subject  to  an  annnity,  charged  on  the  estate ; 
the  annuitant  having  gone  to  iVeu;73f  in /re/amf  sixteen  years  ago;  and  no 
payment  made,  or  account  obtained  of  her,  since. 

VOL.V.  II    . 
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1800.        tbeir  hein  and  assignsi  for  ever,  in  trust  to  the  use  6f  Charles 

«l^^^  Mahiwaring  and  his  assigns  for  his  life;  and  after  his  death 

9.  to  the  use,  that  Margaret  Bayley  and  her  assigns  should 

Baxtbr.       during  her  life  receive  the  yearly  sum  of  80/. ;  and  after  the 

decease  of  Charles  Mainwaring^  charged  as  aforesaid,  to  the 
use  of  trustees  for  1000  years,  subject  to  the  uses,  trusts 
and  conditions,  after  mentioned;  and,  after  the  determination 
of  that  term,  to  the  use  of  Sir  Henry  Mainwaring  for  99 
years,  if  he  should  so  long  live ;  and  after  the  determination 
of  that  estate,  to  trustees  duriil^r  his  life  to  preserve  con- 
tingent remainders ;  remainder  to  hb  first  and  other  sons  in 
tail  male;  with  similar  remainders  to  Edward  Mainwaring 
and  his  first  and  other  sons  and  to  Roger  Mainwaring  and 
lib  first  and  other  sons;  and  for  default  of  such  issue  to 
the  use  of  Charles  Mainwaring  of  Bromborough  in  the 
county  of  Chester,  his  heirs  and  assigns  for  ever. 

It  was  declared,  that  the  term  of  1000  ^ears  was  so  limited 
to  the  intent  and  purpose,  that  all  and  every  the  person  and 
persons  (other  than  the  said  Charles  Mainwaring,  party 
thereto ),  on  or  to  whom  any  estate  or  interest  in  the  said 
premises  was  thereby  before  settled  or  intended,  might  be 
content  to  accept  the  same  in  such  manner  as  the  same  was 
in  and  by  the  said  indenture  before  limited  and  appointed ;  and 
that  it  should  not  be  in  the  power  of  them  or  any  of  them  to 
itnticipate,  prevent,  or  destroy,  the  trust  estate  or  benefit  of 
bim  or  them  appointed  to  succeed;  and  it  was  declared,  that 
the  trustees,  their  executors,  &c.  should  or  might  after  any 
contract  or  agreement  made  touching  alienation  of  the  pre- 
mises or  any  part  diereof^  but  before  any  alienation  should  be 
actuaUy  made,  or  any  act,  matter,  or  thing,  done,  which  might 
[  ^459  ]      ^  amount  or  be  construed  to  prevent  the  said  premises  or 

the  trust  thereof  from  going,  remaining,  coming,  or  being, 
according  to  the  Umitations  aforesaid,  by  sale  or  mortgage 
of  all  the  said  premises  for  and  during  the  remainder  of  so 
much  of  the  said  term  as  should  be  then  to  come,  or  of  a 
eompetent*part  thereof  raise  the  sum  of  5000/.,  or  propor- 
tionably,  according  to  the  shares  and  proportions  of  the 
premises,  that  should  be  contracted  or  agreed  to  be  sold, 
as  aforesaid,  or  otherwise  enter  in  and  upon  the  said  premises, 
and  keep  the  same,  until  the  said  5000/.  or  such  proportion 

.   .  theveoff 
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thereof,  as  aforesiudi  mth  interest  at  6  per  cent.,  should  be         1800. 
liiDy  satisfied  and  paid;  and  until  the  raising  of. such  sum  _    ^!Z^^^„^ 
should  raise  out  of  the  rents  and  profits  the  yearly  sum  of  ^^ 

500(|  or  proportionably,  according  to  the  Talue  of  such  Baxtbb. 
part  as  should  be  contracted  to  be  sold,  and  pay  the  same 
unto  such  person  or  persons  respectively  as  would  firom  time 
to  time  be  entitled  to  the  premises,  in  case  such  person  or 
persons  contracting  to  aliene  the  premises  were  actually  dead, 
or  as  would  firom  time  to  time  or '  for  the  time  bdng  be 
injured  or  intended  so  to  be  by  any  alienation,  act,  matter, 
or  thing,  in  case  the  person  or  persons  so  contracting  or 
agreeing  to  aliene  were  actually  dead ;  and  after  raising  the 
said  5000/.  or  such  proportion  thereof,  as  aforesaid,  should 
place  out  the  same  at  interest,  and  firom  time  to  time  yearly 
pay  such  interest  to  such  person  or  persons  so  injured  or 
disappointed  by  such  alienation,  act,  matter,  or  thing,  or  in- 
tended so  to  be,  other  than  the  person  or  persons  so  con- 
tracting or  agreeing  to  aliene ;  and  that  the  said  principal  sum 
of  5000/.  or  such  proportion  thereof  and  interest,  as  afore* 
said,  should  be  reserved  and  employed  for  the  benefit  of  such 
person  or  persons  respectively  and  successively,  to  whom  the 
estate,  use  and  trust,  of  the  said  premises  according  to  the 
true  intent  and  meaning  of  the  aforesaid  limitation  is  ap- 
pointed, other  than  the  person  or  persons  so  contracting,  &c. 
as  aforesaid ;  and  after  raising  the  5000^  or  such  proportion 
thereof  and  interest,  as  aforesaid,  with  costs  of  the  trustees, 
the  term  should  cease.  ' 

The  deed  contained  a  power  to  Charles  Mainwaring  by 
deed  or  will  to  revoke  the  uses  and  appoint  new  uses. 

Charles  Mainwaring^  having  disposed  of  the  Cheshire  es- 
tates, died  in  September  1770*    Sir  Henry  Mainwaring  en- 
tered upon  the  ^Lancashire  estates  and  died  without  issue      [  *460  1 
in    1797.       Edward  Mainwaring    died    in    1795,    leaving 
two  sons. 

The  eldest  son  of  Edward  Mainwaring,  having  suffered 
an  equitable  recovery  to  the  use  of  himself  and  his  heirs, 
filed  the  bill;  praying,  that  he  may  be  declared,  entitled  to 
the  legal  estate,  discharged  of  the  trusts  of  the  term,  and  a 
conveyance. 

lift 
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IfliDO.  The  PUdntiff  had  no  iasue  male.    The  Defendant  WmUm 

^r^  Mainwarwg  was  his  younger  brother.    The  last  payment  of 

^^  the  annuity  to  Margaret  Bayley  was  made  in  1786 ;  about 

Vmcrm.      which  time  she  went  to  Nemrym  Irekmdi  and  no  acanmt 

of  her  had  been  .since  obtained. 

The  Master  qf  the  Roxxs, 
When  the  trust  was  stated,  said,  it  was  a  mere  deviee  to 
^rc^ent  alienation;  whidi  was  attempted  in  The  Dmke  of 
MarlbanrngUe  Caee(97)  upon  very  great  adfioe;  and  the 
House  of  Lords  had  no  difficulty  in  affixming  Lord  iVoriA* 
irngtoelB  decree. 


Mr.  Piggatt,  for  the  Plaintiff; 

Observed,  that  die  express  object  in  this  case  is  to  pie- 
iisnt  the  destruction  of  the  estates;  and  referred  to  the  eases 
of  this  sort  collected  by  Mr. Feame{28). 

No  attempt  was  made  to  support  this  trust. 

Master  qf  the  Rolls. 
I  duiU  adopt  die  words  of  Lord  Northingkm  in  dmt  case* 
JDeolare  the  trusts  of  the  term  of  1000  years,  as  ten^ng  to 
•  .perpetuity,  and  being  inoondstent  with  the  rights  of  the 
iMveral  persons,  to  whom  estates  in  tail  axe  Umited  by  die  said 
deed,  are  void  and  of  no  effect. 


The  decree  dien  directed  an  assignment  of  the  teim  aS 
1000  years  to  the  Plaintiff*,  or  as  he  should  direct,  and  a 
conveyance,  subject  to  die  term  of  99  years  to  secure  die 
jumuity  to  Margaret  Bayley. 

(27)  Spenoer  v.  The  Duke  of  way  of  accomalation  to  the  lifip 
MaManmyk,  6  Bro.  P.  C.  692.     of  the   setder,   or    twenty-one 

(28)  Feame*$  Comt.  Remamden,    years  after  his  decease,  or  the 
979  to  390,  4th  edition.     See    minority  of  any  party  living  at 


also   ante,  Bradley  v.  PemiOp  his  decease,  or  of  persons  en- 

YoL  Ilf ,  924,  and  the  case  upon  titled  onder  the  instrument  to 

Mr.  Thelbueot^B  will,  IV,  227.  the  rents,  interest,*  or  annual 

The  extent,  to  wUeh  the  acea-  produce,  directed  to    aocuam- 

mulation    was  carried  by  that  late.    8ee>posi,  Crrt^BlAf  v.Fsrt, 

wi|i,  produced  the  Act  of  Par-  VoL  IX,  127.  Jbmydom  v.  Sssh 

liament  aMh  A  4Mk  Oeo.  IIL  mm,  XII,  295. 
e.  98.  restraining  dispositions  by 
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ROLL^ 

BARTON  r.  COOKE.  1800. 

Jufybth.    * 

JOHN  COWLING  byhifiwiE  gave  the  following  legaqy:    Legacm  de- 
"  I  give  and  bequeath  unto  my  natural  son  Jtdjm  CawUiig  ^'"^d  apecific 
"  Barton  now  an  infant  son  of  Mrs.  EUxabeth  Bartqn  noiT  'P^  ^^ 
living  with  me,  3000/.  Stock  in  the  S  per  cent.  Consols  Bank*  ^y^^^'    .    ^ 
Annuities  being  part  of  my  Stock  now  standing  in  my  name  ^^  general 
in  the  Company's  books  to  be  transferred  to  hon  by  my  legacies  di- 
''  executors  hereafter  named  or  the  survivor  of  them  when  rected. 
^  he   shall  attain  the  age  of  twenty-one  years  the  intmist-  He  general 
^  thereof  in  the  mean-time  to  be  paid  and  applied  towards  personal  estate 
•*  his  education  and  bringing  up.**  not  specifically 

The  testator  then  directed,  that  his  mother  should  have  the  kcq'^eathed  ap- 
sole  care  and  management  of  him  until  the  9ge  of  nine  yefws  ;•  ^  t  ^r  ^ii 

at  which  time   Ae  executors  should  place  him  at  School,  ^^  ^^^    ^^^ 
the  expences  thereof  not  to  exceed  BOl.  a-year ;  and  he  gave  ^^p^  of  inqai- 
to  Elizabeth  Barton  the  sum  of  40/.  a-year,  to  be  paid  her  ries  as  to  a 
half-yearly  by  his  executors,  until  his  said  natural  son  should  guardian  and 
attain  the  age  of  nine  years ;  and  from  and  after  that  time  "^wntonance 
he  gave  her  an  annuity  of  40/.  a-year ;  to  be  paid  to  her  by  J®',  *  specific 
balf-yewly  payments  by  his  executora  out  of  his  penonia  ^^'^ 
estate  for  her  life.    He  then  gave  his  sister  Ann  Cop^kmd  j^^^^  legacies, 
an  annuity  of  30/.  a-year,  to  be  paid  her  by  half-yearly  pay-    •  ^ 

ments  by  his  executors  for  her  life  out  of  her  perscmal  estate ;  ^^  board  and 
imd  at  her  decease  he  gave  the  said  monies  so  secured  for  the  education  of  an 
payment  of  the  said  annuity  of  30/.  to  his  said  natural  son  infant,  until  he 
to  and  for  his  own  use  when  he  shall  attain  his  said  age  shall  be  fit  to 
of  twenty-one  years :  the  interest  thereof  in  the  mean  time  *^  P^*  ^^*  ^P" 
to  be  applied  in  such  manner  as  the  executors  shall  judge  P^****®®*  ""d 

proper  for  his  own  use  and  benefit.    The  testator  then  made  .^,    ,. 

sum  with  him 

IhefoUowing  disposition;  as  an  appren- 

**  Also  I  give  and  bequeath  unto  the  said  EUxabeth  Barton  tice  fee;  Uie 

all  and  singular  my  household  goods  household  furniture  infant,  having 

jewels    plate   pictures  horses  chaise  linen  woollen  and  all  attained  19, 

"  other  moveables  in  my  said  house  and  premises  to  and  for  *°^  °®*  having 

"  her  sole  use  and  disposal."  ^^^  P^*  ®"J' 

Then,  after  devising  the  house  and  premises,  in  which  1^®  fi  ^ .     th    Ia. 
I&ved,  to  EUstabeih  Barton  for  Ufe,  and  after  her  decease  to 
)iejf  son  Jamee  Barton    in  fee^.  an4  giving  some  pecuniary 

legacifs. 


•c 


gacies. 
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legacies,  and,  in  case  John  Cowling  Barton  shall  die  be&re 
the  age  of  twenty-one,  to  James  Barton  SOL  a-year  for  his 
life,  he  directed,  that  his  executors  do  pay  out  of  his  personal 
estate 'the  sum  of  100/.  for  the  board  and  education  of  the 
said  James  Barton  until  he  shall  be  fit  to  be  put  out  appren- 
tice ;  and  that  they  do  then  pay  the  further  sum  of  100/.  with 
Urn  as  an  apprentice  fee.  He  then  disposed  of  the  residue 
Ihar: 

^*  An  the  rest  residue  and  remainder  of  my  monies  that 
*'  shall  be  remaining  after  the  several  annuities  and  legacies 
''above  given  and  bequeathed  and  my  debts  and  funeral 
''  ezpences  and  the  proving  of  this  my  will  shall  be  fully  paid 
''  and  satisfied  I  give  and  bequeath  the  same  unto  my  relations 
**  and  firiends  hereafter  named**  (naming  them  )  ''  equally  to 
''  be  diivided  between  them  share  and  share  alike  as  the  said 
<<  monies  shall  from  time  to  time  fall  into  the  hands  of  my 
^  executors  to  be  divided  as  aforesaid.** 

Elizabeth  Barton,  and  two  other  persons,  to  whom  the 
testator  had  given  legacies  of  80/.  &ich,  were  appointed  ex- 
ecutors. 

The  bin  was  filed  on  behalf  of  the  infant  John  CowUttg 
Barton;  and  the  usual  decree  was  made  for  taking  the 
accounts. 

By  the  Report  it  appeared,  that  die  Stock  consisted  ci 
S751/.  17«;  9(L  From  the  result  of  the  accounts  it  became 
material  to  ascertain,  whether  the  legacieft  were  specific ;  an 
abatement  appearing  necessary.  The  cause  coming  on  for 
fiurther  directions,  the  questions  were,  first,  whether  tiie 
bequest  of  3000/1  Stock  to  the  Plaintiff  was  specific : 

Secondly,  as  to  the  two  sums  of  100/.  each,  bequeathed  for 
the  benefit  of  the  Defendant  James  Barton  :  the  Report  stat- 
ing, tiiat  he  has  attained  the  age  of  nineteen,  and  has  not 
been  put  out  an  apprentice. 


Mr.  iZofnt%,   for  the  Plaintiff  said,    there  could  be  no 
doubt,  his  legacy  was  specific. 


Mr.  Pemberton  and  Mr.  Wear,  for  tiie  Defendants. 
Upon  die  face  of  tiie  wifi  this  primary,  apparent,  specific 
quality  is  done  away ;  for  the  words  *'  personal  estate^  can 

apply 
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apply  only  to  this  stock  stated  in  the  Report;  for  he  had  no  1800. 

other  personal  estate,  except  the  household  furniture.    The       bartom 
disposition  of  that  is  as  much  specific  as  the  other.    Upon  9. 

the  residuary  clause  the  testator  must  be  supposed  to  intend,  Cookb. 
that  all  his  legacies  should  be  paid.  Suppose,  he  had  sold 
out  8000L  of  his  Stock :  the  executor  would  have  been  bound 
to  replace  that ;  because  all  the  residue  of  his  monies  re- 
maining, after  the  annuities  and  legacies  above  given  shall 
be  fully  paid,  is  given  over. 

Upon  the  other  question,  James  Barton  is  entitled  to  these 
legacies  of  100^  each.  It  was  the  fault  of  the  executors,  that 
he  waa  not  put  out  apprentice. 

The  Master  qf  the  Roti^. 

There  is  a  case  in  point  in  Vernon  (29);  where  it  was  held.    If  a  legacy  it 

that  if  a  legacy  is  given  for  the  benefit  of  an  infant  in  one  gi^en  for   the 

way,  and  At  cannot  be  so  apj^d,  it  may  be  applied  for  his  b^J^^fit  of  an 

benefit  in  another  way.  .  Suppose,  it  was  given  to  put  him  "^*"*^  "\  ^^^ 

into  orders ;  and  he  became  a  lunatic.  .  V*  .  .     ^_ 

,  cannot  be  so 

Upon  the  other  point,  I  wish,  I  could  go  along  with  the  applied  it  mar 
Defendants.    A  gteat  deal  may  be  urged  as  to  the  intention;  be  applied  for 
to  shew,  that  the  testator  had  no  idea  of  the  consequence  and  his  benefit  in 
nature  of  a  specific  legacy.      But  upon  this  will  and  the  »noUier  way; 
Report  is  there  any  ground  to  say,  that  this  is  not  specific;  ***  *f .    ^** 
being  clearly  so  according  to  every  determination  upon  the  "^  .      ,        . 
words  t    Looking  into  the  personal  estate,  it  is  almost  incon-  ^^  beMune 
■istent,  that  these  words  should  have  that  meaning,  that  upon  a 
the  plain  words  would  be  understood.     But  it  is  not  contended 
to  be  absolutely  impossible,  but  only  improbable;  for  a  man 
by  his  personal  estate  does  not  mean  at  the  time  of  making  his 
^will,  but  at  his  death;   and  it  never  has  been  the  rule  to 
consider,  whether  a  man  had  enough  at  his  death  to  answer  all 
the  legacies.     The  only  question,  that  can  be  asked,  is,  what 
upon  the  face  of  the  will  is  the  construction ;  for  we  must  not 
argue  from  the  absurdity.     No  doubt,  if  he  had  so  much 
Stock,  it  would  be  specific.    The  consequence  supposed  by 

the 

(29)  Barlow  v.  Grant,  1  Fern.  Robinson  v.  'Kd^U,  Vol.  YIII, 

256.       Hammond    v.     Neame,  142.  HanUey  r.  Oilberi,  1  Jac. 

1  Swamt.  35.     Lecke  v.   Lord  354. 
KUmorey,  I  Tum.  207.  See  post, 
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•lAbd.         the  Counsel  for  the  Defendants  would  not  follow.    If  the  tes* 

.^y^"^         tator  had  sold  out  part  of  his  Stock,  the  executors  would  not 

^,  have  had  to  replace  it:   but  it  would  have  been  adeemed. 

CopKB.        This  therefore  is  as  much  a  specific  bequest  of  an  aUquai 

part  of  his  Stock,  as  if  it  was  a  moveable  chattel ;  and  I  must 

[  *464  ]      give  effect  to  it,  whatever  consequence  may  follow  *  in  disap* 

pointing  the  will;  unless  you  can  shew,  that  it  is  impossible 

he  could  mean  it.    I  can  put  no  other  construction  up<m  it 

than  that  the  law  has  put ;  that  it  is  specific  ( S9  )• 

Another  very  unfortunate  consequence  is,  that,  unless  a 
specific  ground  is  laid,  I  must  make  the  general  fund  pay  all 
the  costs,  except  of  the  inquiries  as  to  the  specific  legatee. 
It  is  very  hard :  but  the  rule  is  too  well  established,  that  the 
general  personal  estate  not  specifically  disposed  of  is  first  to 
be  applied  to  the  costs,  and  then  to  the  legacies;  and  the 
specific  legatee  is  only  to  contribute  as  £u*  as  the  costs  occa* 
sioned  by  the  inquiry  as  to  his  specific  legacy  ( 30  ). ' 

Declare,  that  the  legacy  of  8000/.  Stock  to  the  Plaintiff  and 
the  bequest  to  Elizabeth  Barton  of  the  household  goods,  fbr* 
mture,  &c.,  are  specific ;  and  that  the  Defendant  James  Barton 
is  entitled  to  the  two  several  sums  of  100/.  each,  given  by 
the  will  for  his  board  and  education  and  as  an  apprentice  fee. 
Tax  all  parties  their  costs ;  and  let  the  Master  ascertain,  how 
much  of  such  costs  relate  to  the  orders  of  reference  and  re- 
ports of  a  guardian  and  maintenance  for  the  infant  Plaintiff; 
and  let  the  personal  estate  not  specifically  disposed  of  be 
applied  in  payment  of  the  costs,  exclusive  of  the  costs  re- 
lating to  the  guardian  and  maintenance  for  the  Plamnttiff;  and 
afterwards  in  payment  of  the  legacies ;  and  the  property  of 
the  testator  being  insufiicient,  declare,  that  the  general  lega- 
tees and  annuitants  ought  to  abate  in  proportion,  &c. 


The  costs  as  to  the  guardian  and  maintenance  of  the 
Plaintiff  were  directed  to  be  paid  by  sale  of  part  of  the  Stock 
specifically  bequeathed  to  him. 

(30)  As   to   specific  legacies,  (31)  NUbett  v.  Murray,  aDte> 

see  ante,  Raymond  v.  Brodbelty  149.  Bowse  v.  Chapman^  Vol.  IV, 

100.     Kirby  v.  Potter,  Vol.  IV,  542.   Sayer  v.  Sayer,  Pre.  Chan. 

748,  and  the  refereoces  in  the  302. 
notes,  750,  II,  641. 
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Rolls, 
MILSOM  V.  AWDRY,  iwo. 

J«/y  6tk,  9ik^ 
JSAAC  MOODY  by  his   will,  dated  the   9th   of  Jme,    Rasidoary 

1787,  after  giving  a  legacy  of  SOO/.  to  his  wife,^  g«¥e  to  bequest  to  the 
Awdry  and  Humphreys  all  the  residue  of  his  money  and  se-  ^^^^tor^s  ne- 
eurities  for  money,  goods,  chattels,  rights,  credits,  estate,  and  P°^^*  "** 
effects,  which  he  was  anywise  entitled  to,  whether  in  posses-  g^*^^        M 
fiibn  or  expectancy,  in  trust  to  pay  and  apply  the  same  in  f^^  ^^i^^  ^^^^ . 
manner  following:  viz.  that  they  should  in  the  first  place -pay  and  after  Uie 
thereout  all  his  just  debts  and  funeral  expences;  and  after-  death  of  either 
wards  that  they  should  place  and  continue  the  same  out  at  that  share  of 
interest  upon  Government  or  real  securities,  and  the  interest  ^®  principal 

and  increase  thereof  should  pay  and  apply  to  and  among         „  P         , 

1.-    /^    .  X    .    X         I.  J      .  J    J       1.^  ®  equally  to  and 

his  (testators)  nephews    and    nieees,    sons    and  dnnghters  •njon^tkguijii 

of   his  late  brothers    and     sister,    Matthew ^    Dtmd^    and  ^q  ^f  ^^^j^ 

Hannah f   equally  between    them  share  and  share  alike  ibr  of  his  said  ne- 

their  lives:  the  children  of  such  of  them,  his  said  brothers  phews  and 

and  sister,  to  have  only  their  father's  or  mother's  share  be-  nieces   as 

tween  them;  and  from  and  after  the  death  of  either  of  his  ••^^uU   die;^ 

said  nephews  and  nieces  in  trust  to  call  in  the  share  of  the  *° ,  *    *^^ 

,      without  ieav« 
principal  money,  out  of  which  the  said  interest  was  to  be  .  , .. . 

paid,  and  pay  it  equally  unto  and  among  the  children   of  q^  children 
snch  of  his  said  nephews  and  nieces  as  should  happen  to  die ;  that  share  to 
and  if  any  of  his  said  nephews  and  nieces  should  die  with-  go  to  and 
out  leaving  any  child  or  children,  then   the  share  or  shares  among  the  sur- 

of  him,  her,  or  them,  so  dying  should  go  to  and  among  the  ^*^^"  ^'  *^'^- 

«  .  V        .  r  -^    •  J  vivor  of  them 

survivors  or  survivor  of  them  m  manner  aforesaid* 

rrrt  <■•   i  m.        •  *•  « •       -ti   '**   maimer 

The  testator  died  soon   after  the    execution  of  his  will,  nfo^^^y 

The  bill  was  filed  by  the  assignees  under  a  commission  of   xjpon  the 

bankruptcy  issued  against  a  person,  who  in  1792  purchaised  death  of  one 

all  the  interest  of  Samuel  Ovens  under  the  wiH    A  decree  without  a  child 

was  made    directing    the  accounts;   and    an   inquiry,  what  that  share  goes 

nephews  and  nieces  of  the  testator  were  living  at  his  death;  J® ^ne survivors 

whether  any  and  which  are  dead ;  and  whether  they  left  any         ^      ,. 

^  ^  J  J  spective  lives 

and  what  issue.  ^^^^^  ^j  ^iU 

pass  to  Uieir 
children  respectively  with  the  orig^Dal  shares :  bat  upon  the  death  of  the 
last  survivor  withoat  a  child  his  shares,  both  original  and  accrued^  are 
undisposed  of;  notwithstanding  another  has  left  a  child. 
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•  • 


The  Master*is  report  stated  the  nephews  and  nieces  of  the 
testator  and  their  Issue.  The  testator's  sister  Hannah  had 
married  -« —  Ovens ;  and  had  issue  Jacobs  who  died  first 
without  issue ;  c/oAm,  who  died  next  leaving  issue  Jane  Short ; 
Samuel  Ovens,  living  unmarried;  and  Hannah  Coe,  dead 
without  issue. 

'  The  cause  coming  on  for  farther  directions,  the  question 
was,  whether  the  Plaintiffs  were  entitled  to  the  absolute  hi- 
terest  in  the  shares  accruing  to  Samuel  Ovens  by  surviyorahip, 
or  to  an  interest  for  his  life  only  in  those  shares. 

Mr.  Lloyd  and  Mr.  Romitty,  for  the  Plaintiffs. 
The  interest  in  these  surviving  shares  is  absolute  and 
transmissible.  Strong  words  would  be  necessary  to  restrain 
it  to  an  interest  for  life.  This  is  the  gift  of  a  residue. 
Therefore  the  testator  cannot  be  supposed  to  mean  to  leave 
any  thing  to  be  undisposed  of. 


Mr.  Piggottf  Mr.  Martin,  and  Mr.  Home,  for  the  De- 
fendants. 
Samuel  Ovens  could  take  only  an  interest  for  life  under 
the  words  "  in  manner  (rforesaid.^  Those  words  must  be 
construed  just  as  if  the  testator  had  repeated  all  the  words 
he  had  used  as  to  the  original  shares,  applying  them  to  the 
shares  accruing  by  survivorship.  They  strike  out  these 
words;  which  will  govern  the  whole  of  the  preceding  be- 
quest. At  least  they  must  limit  the  interests  accruing  by 
survivorship;  and  as  they  cannot  be  claimed  absolutely, 
the  consequence,  I  admit,  is^  that  there  may  be  a  partial 
Intestacy. 

Master  of  the  Rolls. 
Thb  is  the  case  of  a  residue;  therefore  every  intend- 
ment is  to  be  made,  that  the  testator  meant  to  dispose 
put  And  out^  32  )•  I  think  the  case  so  very  doubtful,  that 
I  must  consider  farther.  I  have  changed  my  opinion  more 
than  once. 


(32)  PkUips  V.  Ckamherlaine,  Booth  v.  Booth,  ante,  Vol.  IV,  61, 
407.    Bolger  v.  MachM,  post,  609.    2  Mtr.  380. 
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Master  ^ /^?  Rolls. 

TUs  is  one  of  the  most  difficuk  questions,  that  can  oc« 
enr:  die  construction  of  words,  to  which  it  is  hardly  poss9)le 
to  give  any  construction,  which  will  not  involve  someAting 
Bke  absurdity;  and  it  is  impossible  to  put  aay. construction 
upon  them,  which  will  not  under  certain  circumstances  be 
contrary  to  die  testator's  intention. 

The  question  upon  this  will  is  raised  with  respect  to  the 
interest  of  the  children  of  the  testator's  sister;  who  had  four 
children.    The  first,  that  died,  was  Jacob ;  who  died  without 
issue.    The  question  then  is,  in  what  manner  his  fourth  was 
to  go  to  the  three  survivors ;  for  Jokn^  who  is  since  dead,  did 
not  die  till  afterwards.    ^  The  question  is,  whether  upon  the 
deatii  c^  Jacob  the  accruihg  share  went  to  the  three  survivors 
for  their  fives  only,  oir  absolutely.    Since  that  John  Ovens  has 
died ;  and  he  left  issue :  so  that  upon  his  own  share  there  Can 
be  no  doubt.    Afterwards  Hannah  Coe  died  without  issue ; 
and  Samuel  Ovens  is  now  the  only  survivor ;  in  whose  right  the 
Plaintiffs  insist,  that  upon  the  death  of  any  one  of  the  nephews 
or  nieces  the  share  of  that  one  survived  to  the  others,  not  for 
their  lives  only,  but  absolutely.    On  the  other  hand  it  is  con- 
tended, that  upon  the  death  of  any  one  that  share  went  to  the 
aurvivors  in  the  same  manner  as  the  original  shares  did ;  vis. 
for  their  lives  only;  and  I  suppose  it  is  admitted,  that  the 
ahare  of  each,  both  original  and  accruing,  should  likewise  go 
to  the  issue,  if  any.    It  must  have  that  effect.    The  ody 
question  in  this  cause  then  is,  how  the  words  ^'  in  manner 
aforesaid"  are  to  be  applied.     I  am  bound  to  give  those  vrords 
the  same  construction.    The  true  rule  is  to  give  every  word  a 
construction,  if  I  can,  without  violating  clear  words  in  otiier 
parts  of  the  mSl  or  the  general  intention.    If  the  will,  after  the 
dispositioni  in  case  any  of  the  nephews  or  nieces  should  die 
without  leaving  issue,  to  the  survivors  or  survivor,  had  stopped 
there,  it  would  have  clearly  passed  the  absolute  interest:  but 
I  must  see,  whetiierif  can  refer  the  subsequent  words  to  any 
preceding  part  of  the  will.    If  those  words  mean  only,  that  it 
is  to  be  divided  equally  between  them,  they  have  no  effect 
whatsoever.    I  cannot  help  saying,  though  it  is  but  a  con- 
jecture, that  the  testator  meant  them  to  take  that  surviving 
share  under  the  same  terms,  and  subject  to  the  same  restric- 
tions 
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dens  and  limitations  as  the  original  diaie.  That  il  the  fifarest 
oonstniotion ;  and  that  which  I  ou|^t  to  put  upon  thii  wiH* 
I  eamiot  say,  I  hare  not  had  doubts  upon  it;  nor,  lhat-«gr 
opinion  has  not  yaried. 

The  next  consideration  is,  whether  this  violates  the  general 
intention,  as  manifested  in  this  will;  for  that  is  the  true  wsy, 
in  which  we  ought  to  construe  such  a  will.  See  the  eflfed  itf 
this*  If  I  was  to  say,  what  the  testator  meant^  Aere  catt  be 
no  doubt,  that  if  there  were  any  children,  they  would  have  the 
whole  fund  after  the  death  of  the  tenants  for  Efe ;  and  I  have 
endearoured  tx>  i^ve  this  will  that  effect:  but  I  cannot  go  sci 
fldr  as  to  give  the  words  *^  survivors  or  survivor**  so  large  a 
construction*  I  think,  there  have  been  cases,  in  which  those 
words  have  had  a  larger  sense  imputed  to  them  than  the  wcwda 
unport ;  as  upon  a  gift  to  •children,  when  they  attain  the  i^ 
of  twenty-one  or  marry ;  and  if  any  die  before  tbe  ag»  of 
twenty-one  or  marriage  without  leaving  issue,  then  to  the  sur^ 
vivors  or  survivor:  one  attains  the  age  of  twenty-one;  and 
dies:  then  another  dies  under  twenty-one  and  unmarried;  and 
the  words  **  survivors  or  survivor**  have  been  considered' the 
same  as  '*  others  or  other:**  so  that  such  as  attain  twenty-on« 
should  have  vested  interests.  But  in  this  case,  when  the 
testator  speaks  thus,  I  am  obliged  to  give  it  to  the  surviv(Hrs  or 
survivor.  The  conclunon  is,  they  shall  take  it  as  nearly  t9 
possible  as  the  original  shares ;  vizv  for  their  lives ;  and  after 
Ae  deatlr  of  any  of  those  survivors  as  well  the  original  as  the 
accmii^  share  would  go  to  the  child  of  that  survivor.  They 
pre  now  reduced  to  one.  If  he  dies,  without  leaving  a  child, 
there  must  be  an  intestacy  upon  this  construction ;  and  yet 
there  is  issue  of  a  deceased  brother  liv^lg•  I  wish  extremely, 
that  I  could  construe  the  words  "  survivors  or  survivor**  to 
mean  ''others  or  other;**  so  as  to  make  them  tenants  in  com- 
mon with  cross  remainders.  In  the  case  of  estates  tafl  I  could 
have  made  that  construction,  to  let  in  the  issue  of  Jokng 
which  would  have  been  the  most  beaeficial  construction; 
and  probably  was  the  intention.  I  think,  there  is  such  a 
determination.  But  giving  this  absolutely  would  not  solve 
the  difficulty. 

Declare,  that  upon  the  death  of  Jacob  Ovens  without  issue 
one-third  part  of  his  fourtii  of  a  third  wtent  to  John  for  his  Mfe; 

one 
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one  odier  third  to  Samuel  for  Ids  life;  and  the  renudning  third 
to Hannak  for  her  life;  and  upon  the  death otJohn  leaving 
issue  his  original  share,  together  with  the  third  share,  which 
deyoked  upon  him  for  life  upon  the  death  of  his  brodier  Joeofty 
belong^  to  Jane  Siori^  his  only  child ;  and  upon  the  death  dT 
JHSamnah  Coe  without  issue  her  share,  together  with  the  tfairdf 
that.«ocnied  to  her  upon  the  death  oi  Jacobs  belonged  to 
^Sfanmel  Owens  for  his  life ;  and  in  case  he  sbafli  ^tie,  leaWng 
isBue,  that  issue  will  be  entitled,  as  well  to  his  original  shaie» 
as  to  the  shares,  that  survived  to  him;  and  in  case  of  his 
death  without  issue  they  will  belong  to  the  next  of  kin  of 
the  testator  as  undisposed  o£ 


1800. 
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A  few  days  afterwards  the  cause  was  mentioned  agam  as  to 
the  costs;  and  the  costs  oiSaAwel  OvefU  Yrtt%  directed  to  be 
paid  by  die  *  Plainti^ ;  and  the  costaof  the  other  party  to  be 
paid  out  of  the  fund  in  Coiurt. 


Master  ijf  the  Rolls« 
I  am  very  much  inclined  to  give  a  larger  interpretation  to 
die  words  *^  survivors  and  survivor ;"  as  Lord  Thurlow  was  in 
Ferguson  v«  Dunbar  (33)  and  to  hold,  that,  if  there  should  be 
children  of  any,  there  would  not  be  an  intestacy :  but  I  can  go 
no  farther;  and  am  sorry  for  it  I  cannot  find  the  decree  in 
Ferguson  v.  Dunbar  in  the  Register's  Book*  There  is  only  ao 
adjournment  of  the  cause ;  and  the  decree  does  not  i^pear  to 
liave  been  entered* 


(33)  3  Bro.  C.  C.  469,  n. 
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July  nth. 
Remainder        ^HE .  PlaintiffB  claimed  under  a  settlement  by  lease  -  andl 
wider  an  old  release,  alleged  by  the  bill  to  have  been  executed,  and 

settlement  bar-  to  bear  date,  the  13th  and  14th  o£  December,  1784;  hj  wWch 
red  by  a  tine  ^  was  witnessed,  that  John  Morford  in  consideration  of  the 
the  fi  e  1a  *  ^^^^  ^^^  affection  he  had  for  Mary,  his  then  wife,  and  that  she 
workinir  a  dis-  ^^^^^  ^  provided  of  a  sufficient  jointure,  and  for  settling  the 
eontinaance.  prenuses  and  other  causes  and  valuable  considerations,  con- 
The  Defend-  veyed  several  premises  in  the  parish  of  Walcot  and  county  of 
ants  producing  Somerset  to  Mary  Wyatt,  her  heirs  and  assigns,  upon  the  uses 
the  lease  for  a  and  trusts  after  mentioned:  viz.  to  the  use  oi  John  Mofford 
year  and  a  j^j,  ^^  without  impeachment  of  waste ;  remainder  to  the  use  of 
I  ^^  »  ?  Mary  Mdfford  for  life,  in  fuH  of  jointure;  and  after  their 
ffinal  not  beioff  ^^^''^^  deceases  to  the  use  of  John  Morford,  their  only  son 
forthcoming,  ^^^  ^^  heirs  of  his  body  lawftdly  begotten ;  and  for  de&ult 
the  bill  was  re-  of  such  issue  to  the  use  of  the  second,  third,  &c.  and  all  and 
tained,  with  every  other,  son  and  sons  of  John  Morford,  the  elder,  on  the 
liberty  to  bring  [jQ^jy  Qf  jjjg  ^^  ^g^  ^^  \^  begotten,  and  the  heirs  of  their 

an  i^ec  en  ;  j^^^^^^^  bodies  lawfully  issuing ;  and  in  default  of  such  issue 
and  m  default  ^'-  -.m^vTi  i^ii^        ji. 

the  bill  to  be  ^^  ^^    every  the  daughter  and  daughters  of  the 

dismissed  with  ^''^7  ^^  John  Morford,  the  elder,  on  his  said  wife  to  be  be- 
oosts.  gotten,  as  tenants  in  common,  and  not  as  joint  tenants,  and 

Remainder  in  for  and  in.  default  of  such  issue  then  to  the  right  heirs  of 
a  settlement,    him,  the  said  John  Morford,  for  ever. 

*  [  470 1      John  -Morford  and  Mary  his  wife  were  married  in  1794. 

sncces-  Thiey  had  six  daughters,  bom  afl»r  the  date  of  the  settlement: 

tail  in  the  sons   -Mary  Cottfe;  Sarah  Snell;  Rebecca  Morford^  Hannah  SU' 

to  the  dangh'  ^o^*?  ^^ • 

ten  as  tenants      In  Easter  Term,  1768,  a  fine  was  levied  by  John  and  Meary 

in  common  and  Morford  and  their  son  as  to  part  of  the  premises ;  and  by  in- 

not  as  joint-    dentures,  dated  the   16th  of  February,   1768,  that  fine  was 

tenanto,  and  in  declared  to  enure  as  to  part  of  the  premises,  called  Pmne's 

^    ^.         Leaze,  to  such  uses  as  John  Morford  the  elder  and  Mary  his 
issoe  to  the  ^  if 

ririit  heirs  of  ^''^  ^^^  ^^^^  Morford  the  younger  should  jointly  appoint  by 
the  father  adk  4^<1  or  writing ;  and,  for  want  of  and  until  appointment,  to  the 
mitted  without  use  of  Morford  the  father  for  life  without  impeachment  of 
argument   an    waste ;  after  his  decease  to  his  wife  for  life  in  the  same  manner; 

estate  for  life  ^^^  ^fker  their  several  deceases  to  the  use  of  such  persons  as 
only  in  the  ^^ 

daaghters. 
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the  son  should  appoint  by  will  or  deed;  and|  in  default  of  sudi 
appdintmenti  to  the  use  of  the  issue  of  the  body  of  the  son 
male  or  female  and  their  heirs ;  and  in  de&ult  of  such  issue  to 
the  use  of  Rebecca  Morford,  Hannah  Sileock,  and  Blixabeih 
Westf  their  heirs  and  assigns  for  ever;  and  as  to  other  parts 
of  the  premises  to  the  use  of  the  fatheri  his  heirs  and  assigns 
forever. 

Some  parts  of  the  premises  were  sold  and  exchanged  by  the 
father,  mother  and  son,  under  the  fine. 

In  1768  Morfordi  the  son,  died  intestate  and  without  issue. 

John  Morford,  the  father,  by  his  will,  dated  the  80th  of 
Jlfay,    1773,   gave  all  his  freehold   estates  whatsoever  and 
wheresoever,  except  an  orchar4f  afterwards  given  to  Mar^ 
Cottle,  to  hb  wife  for  life,  if  she  so  long  continue  his  widow ; 
and  after  her  decease  he  gave  two  fields  to  Rebecca  Mofford 
and  Hannah  SUcockg  their  heirs  and  assigns ;  in  trust  out  of  the 
xents  and  profits  to  pay  to  Sarah  SneU  for  life  an  annuity  of 
901.  for  her  sole  and  separate  use ;  and  he  directed  her  and  her 
husband  to  give  a  release  and  discharge  to  his  executors  of  all 
claims  and  demands  except  the  said  annuity ;  otherwise  she  and 
her  child  should  receive  no  benefit  firom  his  will ;  and  after  her 
decease,  in  case  she  and  her  husband  gave  such  release,  to 
pay  8/.  per  annum  to  maintaining  and  breeding  up  the  youngest 
child  living  at  her  death ;  and  that  the  residue  of  the  rents, 
tin  the  child  should  attain  the  age  of  twenty-one,  should  be 
enjoyed  by  Hannah  Silcock ;  and,  after  the  child  should  *  attain 
the  age  of  twenty-one,  out  of  the  rents  and  profits  of  the  two 
fields  to  pay  8/.  a  year  to  such  child  for  life ;  and  after  the 
death  of  that  child  he  gave  and  devised  the  same  to  Hannah 
Silcock,  her  heirs  and  assigns  for  ever.     The  testator  then, 
after  disposing  of  his  other  real  estate,  not  including  Paine^s 
ZscoMe,  and  of  his  personal  property,  principally  among  his 
other  daughters,    except  Sarah  SneU,  and  their  issue,  and 
charging  some  other  premises  with  so  much  as  the  rents  of  the 
two  fields  should  prove  deficient  to  pay  the  annuity  to  Sarah 
SneU,  made  his  wife  and  Rebecca  Morford  and  Hannah  Sil- 
cock executrixes. 

The  testator  died  in  1773.  His  widow  entered ;  and  ishe 
died  in  February,  1778.  Upon  her  death  the  Defendants 
entered.    Mary  Cottle  died  in  1785. 


1800. 
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The  IkiQ,  filed  in  1788  l^y  the  testator'a  seeond  dauijlittr 
Surah  Snell  and  (Jharles  Snell,  her  husband^  against  the  4Ktber 
surviving  .daughters,  their  husbands  and  diildren,  and  odier 
persons,  daiming  under  the  uses  of  the  fine  and  the  wiD, 
prayed,  that  a  copy  of  the  release  o(  December,  1784f,  in  the 
possession  of  the  Defendants,  maybe  brought  into  CooiC; 
and  that  an  issue  may  be  directed  to  try,  whether  the  seetlfe- 
mfent  was  executed ;  and  that  the  Defendants  may  be  restrained 
from  setting  up  the  fiqe  and  the  deed  to  lead  the  uses;  and 
that,  if  the  issue  shall  be  found  for  the  Plaintiff,  Sarah  Sndl 
may  be  declared  entitled  to  one-sixth  part  of  the  premises 
fir(»n  the  death  of  her  mother,  except  some  parts,  that  had 
been  sold,,  and  of  the  fee*jGEirm  rents  reserved  upon  the 
sales ;  an  account  of  the  rents,  &c. ;  and  if  the  Plaintiff's  fiither 
duly  disposed  by  his  will,  and  had  power  to  dispose^  of  the 
premises,  then  that  the  Plaintiff  may  be  declared  entitled  lo 
the  annuity  of  20/»,  according  to  the  will ;  submitting  to  exe- 
cute a  release. 

The  bill  charged,  that  the  settlement  was  concealed  firom 
the  Plaintiff  Sarah  Snell  hy  her  mother  and  sisters ;  that  the 
original  release  was  in  the  possession  of  the  father  and  moAflr 
lUlter  the  death  of  the  son;  and  that  the  father  and  modier 
and  Rebecca  Marfard,  Hannah  Silcock,  and  EUxabeih  We§^ 
executed  a  deed,  dated  the  5di  December y  1769,  conveying 
that  part  of  the  premises,  called  Paine's  Leaxe,  by  which 
they  coTcnanted  to  produce  that  settlement  among  othar  deedsy 
according  to  a  schedule.  The  Plaintiffs  ♦  also  charged,  that, 
as  the  estates  for  life  in  succession  to  the  father  and  mother 
were  protected  by  the  limitation  to  Mary  Wyatt  and  her  heirs 
to  preserve  contingent  remainders,  no  right  of  entry  accrued 
to  the  son  or  any  other  person  upon  the  levying  the  fine. 

The  Defendants,  Hannah  Silcock  and  Rebecca  Marford 
claimed  under  the  fine,  and  a  conveyance  from  Mrs.  WcMt  and 
her  husband  of  her  share,  the  fee-simple  of  the  premises, 
called  Paine' 8  Leaxe.  The  rest  were  claimed  under  the  wiQ. 
The  Defendants  produced  the  original  lease  for  a  year  and 
a  copy  of  tjie  release  of  1734.  In  answer  to  the  charge,  that 
the  settlement  was  concealed  firom  the  Plaintiff,  they  stated, 
that  the  Plaintiff  Sarah  Snell  lived  with  her  mother ;  and  they 
believe,    if  such  settlement  existed^  the  Plaintiffi  were  not 

strangers 
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strangers  to  it,  as  alleged^  till  lately;  and  the  Defendants  were 
first  informed^  that  such  settlement  had  been  executed,  nine 
or  ten  years  ago.  They  admitted*  that  the  fine  did  not 
comprise .  the  whole  of  the  premises,  which  were  the  subject 
of  the  settlement. 


IBOa. 


Sn^ll 

V. 
SlLCOGK* 


The  Attorney  General  and  Mr.  Martin^  for  .  the  Plaintiffa 
first  observed,  that  it  might  have  been  a  question^  whether  the 
daughters  took  an  estate  for  life  or  in  tail;  no  words  of  limita^ 
tion  being  added :  but  they  admitted,  that  after  Hay  v.  The 
Earl  of  Coventry  (  34 )  they  could  not  under  this  deed  contend 
for  more  than  an  estate  for  life :  at  the  same  time  remarking, 
that  in  Owen  v.  Smith  ( 35 )  the  Court  laid  hold  of  worda 
^pphed  by  the  settlement  to  the  estates  of  the  subsequent 
sons ;  and  held  it  an  estate  tail. 

The  existence  of  the  settlement,  under  which  the  Plaintiffs 
claim,  is  not  disputed  by  the  answer.  The  lease  for  a  year 
and  the  copy  of  the  release  are  produced;  and  in  1769  the 
Defendants  covenanted  to  produce  the  deed.  The  claim  of 
the  Plaintiff  against  her  sisters  does  not  affisct  the  annuity 
given  by  her  father*s  will.  The  Defendants  having  notice  of 
the  settlement,  having  it  actually. in  their  custody,  Equity  will^ 
not  permit  a  fine  levied  under  such  circumstances  to  operate 
to  the  Plaintiff's  prejudice ;  and  will  prevent  the  right  from 
being  barred.  The  father  by  his  will  has  not  made  any  dispo- 
sition of  that  part  of  the  premises  comprised  in  the  settlement, 
of  which  the  fee-simple  was  limited  to  his  three  daughters. 
*  He  does  affect  to  dispose  of  that  part,  of  .which  the  fee  [  ?  47S  j 
was  limited  to  himself.  In  1769,  before  the  death  of  the 
father,  the  three  daughters  were  in  possession  of  this  deed; 
and  they  kept  it  after  the  deaths  of  their  father  and  mother. 
It  is  not  even  now  forthcoming.  Under  these  circumstances 
a  Court  of  Equity  ought  not  to  permit  parties  to  take  ad- 
vantage of  the  possession  of  the  deeds  for  the  purpose  of 
defeating  the  right  of  the  Plaintiffs  on  the  ground  of  non- 
claim  under  the  fine.  It  is  against  conscience,  that  they 
should  set  up  a  bar  on  the  ground  of  non-claim  upon  this 
fine;  which  is  produced  by  their  having  in  their  custody  the 
instrument,   that  ought   to   have  been    produced    upon   the 

death 

(34)  3  Term  Rep.  B.  R.  83.  (35)  2  H.  Black.  594. 
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death  of*  the  father  or  mother.  This  is  a  very  impoitant 
consideration;  as  tenant  for  life,  with  remainder  to  his  issae^ 
is  entrusted  with  settlements  of  this  description.  As  to  the 
settlement  being  voluntary,  such  a  settlement,  where  it  is 
executed  in  performance  of  a  moral  duty,  as  to  provide  fot 
a  wife,  has  been  supported  against  all  persons  except  cre- 
ditors at  the  time  ( 36 ) :  2  Ves.  11.  and  Stephens  v.  OUveX  37  )• 
The  settlement  of  1768  is  also  voluntary;  and  the  motivei 
mstead  of  a  moral  duty,  was  to  deprive  some  of  the  daughters 
of  their  provision.  If  the  Plaintiffs  are  barred  during  the 
coverture,  imquestionably  Mrs.  SneU^  having  been  a  married 
woman  during  the  whole  time,  will  not  be  barred,  in  case 
•he  survives  her  husband. 

The  point  of  election  ( 38  )  in  respect  of  the  annuity  given 
to  the  Plaintiff*  by  the  will  cannot  affect  her  ffght  to  the 
premises  called  Paine^s  Lea$te, 


[♦4WJ 


The  Solicitor  General  and  Mr.  Mansfield,  for  the  De- 
fendants. 
The  object  of  this  bill  is  to  set  up  a  voluntary  settlement 
of  as  old  a  date  as  1734;  and  the  bill  was  filed  in  1788,  ten 
^j^ars  after  the  right  accrued.     Undoubtedly  a  voluntary  set- 
tlement is  as  good*  as  any  other,  except  against  creditors:  but 
that  does  not  lead  to  the  conclusion,  that  a  Court  of  EUjuity 
will  lend  its  aid.    If  they  have  the  settlement,  they  may  makt 
iise  of  it,  except  against  creditors :  but  a  Court  of  Equity  wiQ 
not  interfere  to  aid  it  to  this  extent,  or  to  remove  incum- 
brances.     If  they  can  prove  the  loss  of  (he  deed,    ^and 
shew  the  copy,  and  give  sufficient  evidence  of  the  contents, 
they  may  proceed  at  law.     The  jurisdiction  is  theHsame(39). 
I  admit,  considerable  evidence  of  the  existence  of  die  deed 
appears  in  this  cause :  the  lease,  the  copy  of  the  release,  and 

the 


(36)  ijush  y.  Wilkinson,   ante, 
884. 

(87)  2  Bro.  C.  C.  90. 
.  (88)  See  the  cases  upon  elec- 
tion referred  to  ante,  Vol.  IV, 
^7,  in  the  note  to  Ward  v. 
Maugh.  Ante,  Long  v.  Long* 
445.      WoUen  ?.    Tanner,   218. 


Wilson  Vi  Lord  J.  Towmkend, 
ante.  Vol.  II,  698,  and  the 
notes,  I,  528,  7. 

(39)  Read  v.  Brookman^ 
8  Term  Rep.  151,  and  see 
Mr.  Fonblunqve'%  note,  1  TreaL 
Eq.  2d  edit.  16, 
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tilie  isdiedule.  That  deed  ntight  faaTe  been  destroyed  by  the 
maker,  considering  it  as  voluntary,  and  intending  to  make 
another  dbpoeition.  There  is  no  authority  for  setting  up 
H  voluntary  deed,  that  has  been  put  an  end  to  by  the  author. 
\tk  Naldred  y.  Gilham{40)  that  was  much  discussed;  and 
Lord  Macclesfield  decided,  against  the  opinion  of  the  Master 
fif  the  MoBs,  that  such  deed  epuld  not  be  set  up  again;  and 
gave  costs ;  because  a  copy  had  been  obtained  in  a  fraudulent 
manner.  What  equity  is  there  under  a.  voluntary  settlement 
against  the  author  of  it,  having  it  in  his  own  power,  who 
diooses  to  destroy  it  and  prevent  its  operation  ?  But  as  they 
Ibave  now  got  the  copy,  this  is  no  longer,  a  case. for  equity^ 
The  copy  is  evidence  at  law;  and  they  want  nothing  nu»:e 
ia  equity.  Such  remedy  as  they  have  at  law  they  may  pur* 
sue;  though  there  is  no  doubt,  the  legal,  as  well  as  th^ 
equitable,  remedy  is  goi}e.  The  fine  was  probably  leided  hf 
mistake.  The  intention  must  have  heeax  to  put  an  end  to  the 
settlement  of  1734.  If  they  had  joined  in  suffering  a  recovery^ 
it  would  have  done ;  and  now  the  fine  with  non-claim  will  ^o^ 
It  seems  admitted,  th^  there  is  a  complete  bar  against 
Mr.  SnelL 

The  alleged  suppression  of  the  deed  is  not  made  oul^  The 
covenant  and.  schedule  prove  no  such  thing.  The  deed 
could  not  be  in  possession  of  the  Defendants  in  1769 ;  for^ 
when  the  fine  was  levied,  the  daughters  were  not  in  possession 
of  the  estate;  and  could  have  had  no  right  to  the  custody 
of  the  deed.  It  was  necessary  fcnr  die  daughters  to  join  in 
the  conveyance :  but  that  is  no  evidence  of  their  possession* 
But  the  deed  must  of  necessity  have  been  in  the  possession  of 
the  father,  and  have  continued  in  his  or  the  mother's  posses- 
sion for  ten  years  afterwards.  There  must  be  fraudulent  con- 
cealment During  the  time  the  non-claim  was  running  the  De- 
fendants had  no  knowledge  of  the  existence  of  this  deed;  toi^ 
they  swear,  they  discovered  it  since.  -Then  how  is  their 
conscience  affected ;  and  why  are  they  to  be  prevented  from 
*  setting  up  this  bar?  What  inquiries  can  avail  the  Plaintiffs  ? 
They  have  got  the  discovery ;  and  know  as  much  of  this 
deed  as  we  can  tell  them;  that  &e  lease  and  a  copy  of  the 

release 
(40)  1  P.  Wnu.  677. 

KK2 


1800. 


Snell 

SiLCOCK. 
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IdOOi         release  are  existing.    They  produce  all  they  find;  and  it  ia* 

Snell        ^^^  probable,  that  any  thing  more  can  be  got  by  the  exatnma- 

V,  tion  of  these  parties.     If  they  had  destroyed  the  deed,  they 

SiLcocK.       would   also   have  destroyed  the  copy  and   the  lease.    The 

Plaintiff  Mr.  Snell  actually  residing  with  her  mother  was  much 
more  Ukely  than  her  sisters  to  know  of  that  deed.  They 
were  sufficiently  apprised  of  it  to  have,  enforced  it,  if  they 
thought  proper;  and  yet  ten  years  elapse,  before  even  tfiis 
suit  is  instituted.  What  was  done  in  1768  was  equivalent 
to  an  actudi  conveyance  and  sale  of  the  estate.  The  father, 
tnother,  son  and  daughters,  acquire  by  that  deed  interests, 
which  they  otherwise  could  not  have  had.  The  estates  nught 
have  been  sold  or  exchanged;  and  exchanging  interests, 
taking  new  interests,  having  parted  with  those  they  had,  is 
exactly  the  same  as  taking  other  lands.  There  is  no  ground 
to  infer  imposition,  advantage  taken,  or  ignorance. 

As  to  the  question  of  election,  without  doubt  it  extends  to 
Paine's  Leaze  as  well  as  the  rest.  The  clause,  that  the  Plain- 
tiff shall  release  all  claims  and  demands,  must  extend  to  the 
estates  conveyed  by  the  deed  and  fine. 

Lord  Chancellob. 
Have  you  considered  a  little,  whether,  supposing,  there  was 
no  bar  from  time  by  the  fine,  the  mere  operation  of.  the  fine 
would  not  have  totally  destroyed  this  estate ;  and  whether  the 
daughters,  supposing  the  father  to  have  died  within  a  year 
afterwards,  could  have  had  a  right  of  entry  ?  Would  it  not 
have  been  a  discontinuance  by  all  these  three  parties  joining 
in  the  fine? 

For  the  Defendants. 
Certainly  it  was  a  discontinuance.    The  only  legal  remedy 
could  have  been  hy  farmechm,  not  by  ejectment. 

..  The  Attorney  General^  in  Reply. 

Part  of  the  premises  comprised  in  the  settlement  was  not 
included  in  the  fine.  The  Plaintiffs  have  no  means  of  assert- 
ing their  right  but  by  a  bill  in  Equity;  the  deeds  being  in 
the  possession  of  the  Defendants. 
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Xorcf  Chancellor.  1800. 

As  to  all,  that  is  compriiBed  in  the  fine,  they  are  barred.  oT^ 

As  to  what  is  not  comprised  in  the  fine  tliey  may  proceed  ^^ 

as  they  please.  Silcock.. 

The  decree  directed,  that  the  bill  should  be  retained;, 
with  liberty  to  bring  an  ejectment  as  to  the  preinises  not 
comprised  in  the  fine:  such  deeds  as  either  side  shall  give 
notice  of,  particularly  the  lease  for  a  year  and  the  copy  of  the 
release,  to  be  produced ;  and  the  Defendant  not  to  set  up 
the  Statute  of  Limitations  as  to  any  time,  that  may  have  run 
subsequent'  to  the  filing  of  the  bill ;  and  without  prejudice  to 
any  claim  the  Plaintifis  may  have  to  the  annuity  of  20/.  given 
to  the  Plaintiff  Sarah  SneU  by  the  will  of  her  father  upon  the 
condition  therein  mentioned :  in  de&ult  of  bringing  such 
action  the  bill  to  be  dismissed  widi  costs. 


THOMPSON  V.  LAWLEY.  WOO. 

JM^lUh. 
JP^EILBY  THOMPSON,    being  seised  and  possessed  of    General  de- 

very  large  real  estates  and  personal  property,   by  his  ^>**  ®f  ^  "■•" 
win,  dated  the  28th  of  May,  1794,  after  directing  his  debts,  °^'  ""^"^- 
fimeral   expences,    and  legacies,    and  particularly  legacies  pf  ^  *      u    '  h 
SOOO/.  to  each  of  his  nephews  and  nieces,  sons  and  daughters  hereditaments 
of  Sir  Robert  Lcswley  deceased,  to  be  paid  in  manner  therein  Iq  ^^  coonty 
mentioned,,  and   confirming   the    settlement  made   upon   his  of  ForA  or 
marriage ;  whereby  his  manor  of  Wheldrake  in  the  county  of  ela0where,witfa 
Ybr^  and  certain   tenements   and    hereditaments  within    the  '®"*§»  limita- 
parish  of  Wheldrake  were  conveyed  to  secure  a  jointure  of  ^®"**  "*  strict 

8000A  a  year  to  his  wife,  devised  the  said  manor,  and  all  and       ,  .', 

^  .  and  a  resichi- 

singular  the  said  tenements,  and  all  and  singular  heredita-         disposition 

ments  mentioned,  and  all  other  his  manors,  messuages,  lands,  of  the  personal 

tenements    and    herediaments,    to  trustees,  their  heirs  and  estate  also  by 

assigns,   to    the  uses,  upon  and  for  the  trusts,   intents,    and  very  general 

purposes,  therein  named :  that  is  to  say ;  as  to  his  manor  of  ^onis. 

Wheldrake,  to  the  intent,  that  his  wife  should  receive  thereout      "    '""^" 

1     .  .     Chancellor  was 

®  clearly  of  opi- 
nion, that  two  leasehold  bouses  passed  with  the  personal  estate,  and  not 
under  the  devise  of  the  land ;  bat  granted  a  case. 
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IdOO.  during  her  life  the  yearly  sum  of  200/.  in  addition  to  the  yearly 
sum  of  800/.  under  the  settlement ;  and  subject  to  some  other 
annuities^  as  for  and  concerning  the  said  manors,  messuages, 
and  other  hereditaments,  so  charged  with  the  isaid  annuities, 
with  all  their  rights,  members,  and  appurtenances,  and  as  for 
and  concerning  all  other  his  manors,  messuages,  lands,  tene- 
[  ♦477  ]      ♦ments,  and  hereditaments,  with  aU  their  rights,  members/ 

and  appurtenances,  in  the  6aid  county  of  Yorky  or  elsewhete 
in  the  kingdom  of  Great  Britain,  to  the  use  of  the  first  bod 
of  his  body,  and  the  heirs  male  of  the  body  of  such  first  son  | 
remainder  to  the  second  and  erery  other  son  successively  in 
^ho  same  manner ;  remainder  to  the  first  and  other  sons  in  tail 
general;  remainder  to  all  and  every  the  daughter  and  daughtevs 
of  his  body  as  tenants  in  common  in  tail,  with  cross  remaift^ 
ders;  remainder  to  his  brother  Richard  Thompson  and  his 
assigns  during  the  term  of  his  natural  life  without  impeach- 
ment of  waste ;  remainder  to  his  first  and  other  sons  in  tail 
male ;  remainder  to  trustees  for  1000  years ;  remainder  as  to 
all  and  singular  the  said  manor,  messuages,  and  other  here- 
ditaments, charged  with  the  said  annuities  and  term,  and  as 
to  all  other  his  manors,  mess^iages,  lands,  tenements,  and 
hereditaments,  with  their  respective  rights,  members,  and  ap- 
pturtenances,  except  his  manor  of  Bole  and  all  his  messuages 
and  other  hereditaments  in  the  parish  of  Bole,  with  dieir 
rights,  members  and  appurtenances,  to  the  use  of  Paul  Beilby 
Lawley,  third  son  of  Sir  Robert  Lawley,  and  his  first  tod 
.other  sons  in  tail  male ;  with  similar  lunitations  in  strict  set- 
tlement to  the  second  son  of  Sir  Robert  Lawley,  and  hb  first 
and  other  sons,  and  then  to  the  eldest  son,  &c. ;  and  for  want 
of  such  issue  to  the  use  of  his  own  right  heirs. 

The  testator  then,  after  a  provision,  that  the  third  and 
second  sons  of  Sir  Robert  Lawley  should  take  the  name  and 
arms  of  Thofnpson,  and  provisions  for  making  a  jointure  and 
raising  portions,  devised  the  manor  of  Bole,  and  all  his  mes- 
suages, lands,  tenements,  and  hereditaments,  within  the  said 
parish;  and  bequeathed  certain  parts  of  his  personal  estate ; 
aJTid  declared  the  trust  of  the  term  for  raising  20,000/.  for  his 
three  nieces,  the  daughters  of  Sir  Robert  Lawley,  Then 
reciting,  that  it  was  his  intention  to  have  given  his  wife  the 
choice  of  any  one  of  his  mansion-houses  in   Yorkshire    or 

London, 
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Lond&m^  or  the  house  he  lately  purchased  at  Puineyy  but  she 
having  declined  th^  acceptance  of  either  of  them,  and,  ina&» 
much  as  she  would  have  no  house  of  her  own  to  go  into 
after  his  decease,  therefore  he  gave  her  the  suip  of  5000JL; 
whereof  he  directed  2000/.  to  be  paid  within  three  weeks 
after  his  decease,  and  3000/.  within  three  months  after  his 
decease ;  and  in  case  his  death  should  happen  at  either  of  bis 
houses  in  Yorkshire  ^  or'  in  London^  or  at  his  house  at  Puiney^ 
he  gave  his  wife  the  liberty  of  residing  in  such  bouse  £Dr  one 
month,  and  to  continue  the  housekeeping :  but,  if  he  should 
not  die  in  either  of  his  own  houses  above-mentioned,  he  gave 
her  the  same  option  of  either  of  them.  Then,  after  specific 
legades  to  his  wife  and  others  and  legacies  to  his  servaotsi 
he  gave  and  bequeathed  all  his  monies,  securities  for  moneys 
goods,  chattels,  and  effects,  and  all  other  his  personal  estatei 
not  herein  before  by  him  disposed  oi^  or  to  .be  disposed  of  by 
any  codicil,  to  his  brother  Ricficnrd  Thompson  and  his  sister 
Jane  Lawley  in  equal  shares  and  proportions ;  and  he  ap* 
pointed  them  executor  and  executrix. 

The  testator  died  on  the  10th  of  June  1799  without  issue; 
leaving  his  brother,  his  heir  at  law,  and  his  sister,  nephews 
and  nieces,  also  surviving  him.  He  was  possessed  of  two 
leasehold  houses;  one  at  Putney ^  the  other  in  Mortimers-Street 
Cavendish-Square,  for  the  remainder  of  the  respective  t^rms 
of  fifty  and  sixty  years. 

The  bill  was  filed  by  Richard  Thompson ;  praying,  that  the 
.two- leasehold  houses  and  other  leasehold  premises  may  be 
declared  to  constitute  part  of  the  personal  estate  and  beloiig 
.to  the  residuary  legatees.  .^  • 

The  Defendants  insisted,  that  the  leasehold  estates  passed 
under  the  general  devise  of  all  his  manors,  fnessuages, 
lands,  &c. 


IMOL 


Tbompso^ 
LAW%ftY.' 


[  •478  ] 


Mr«  Mansfield  and  Mr.  Stratford j  for  the  Plaintiff*; 
and  Mr.  Raynsford,  for  the  Defendant  Jane  Lawley. 
There  can  be  no  doubt,  that  the  general  disposition  of  the 
testator's  estates  by  this  will  applies  only  to  \rhat  is  ordinarily 
understood  by  real  estate.  He  uses  the  general  word  '^.mes- 
**  suages^  coupled  with  ^'  manors,  lands,  tenements  and  here- 
*'  ditaments  ;"  creating  a  great  number  of  limitations  ;•  one  for 

•       n  terin 


478 


CASES  IN  CHANCERY. 


1800, 


TUOUFSOV 
I/AWLBY. 


[479] 


a  tenn'of  lOOQ  years ;  and  be  makes  a  very  geYiefal  disposition 
of  his  personal  estate..  The  case  of  Rose  "v.  Bartlet  (4fl) 
was  followed  by  Davis  v.  Gibbs{4/Z\  Knotsfard  v.  Gar^ 
diner  (  43 ) ;  and  was  particularly  acknowledged  and  reasoned 
upon  in  Chapman  y.  Hart  ( 44  ).    Pistol  v.  Biceardson  (  45  )• 

The  Lord  Chancbllor  called  upon  the  Counsel  for  the 
Defendimts;  observing^  that  he  did  taot  see»  what  the  words 
werCf  that  could  raise  the  doubt. 


The  Attorney  General^  for  the  infant  Defendantsip  De- 
visees in  remainder. 
Mr.  Cox  observes  upon  Pistol  v.  Biceardson^  that  Addis 
V.  Clement  (  46  )  was  not  once  adverted  to  in  the  consideration 
of  that  case.  In  Turner  v.  Husler  ( 47 )  the  leasehold  tithes 
were  held  to  pass  by  the  general  words ;  and  Baron  Eyre 
shewed  some  disapprobation  of  Rose  v.  Bartlet;  which  has 
thrown  some  doubt  upon  the  point.  In  Lane  v.  Lord  Stanr 
hope  ( 48 )  upon  a  case  sent  to  the  Court  of  King's  Bench 
upon  words  very  similar  to  these  that  Court  held,  the  lease- 
hold estate  did  pass.  The  testator  takes  notice  of  these 
houses  in  his  wiU.  It  is  clear  therefore,  they  were  in  his 
contemplation.  Perhaps  the  best  course  will  be  to  direct  a 
case,  as  in  Lane  v.  Lord  Stanhope. 

• 

I^ord  Chancellor^ 
.  I  have  no  doubt  upon  this  case.  I  am  perfectly  satisfied, 
this  testator  had  no  idea  of  including  these  two  houses  in 
Marybone  and  at  Putney  in  the  intail  of  an  estate  of  lO^OOOiL 
a-year.  If  he  had  died  intestate  as  to  his  personal  property, 
it  could  not  have  been  conceived,  that  these  houses  passed 
by  the  will.    It  is  not  clear,  he  thought  of  these  houses,  when 

giving 


(41)  Cro.  Car.  293. 

(42)  3  P.  Wms.1lQ. 

(43)  2il/A.  450. 

(44)  I  Fe».  271. 

(45)  Stated  2  P.  Wms.  450, 
in  Mr.  Cckc^s  note  to  Addis  v. 
Clement.  See  Doe  v.  WHHams^ 
I  H.  Black.  25.     Post,  Hartley 


V.  Burie,  540.  Watkins  y.  Lea, 
Vol.  VI,  633.  Ante,  Sheffield  Y. 
Lord  Mulgrave,  II,  526.  Wood- 
house  ▼.  Meredith^  I  Mer.  450. 
Hodgson  v.  Merest^  9  Pri.  656. 

(46)  2  P.  Wms.  456. 

(47)  1  Bro.  C.  C.  78. 

(48)  6  Terui  Rep.  B.  R.  315. 
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giving  his  personal  property;  and  it  is  very  dear,  h^  had 
them  not  in  contemplation,  when  disposing  bf  his  real  estate. 
I  think  the  determination  in  AcUis  v.  Clemeni  right*.  That 
arose  upon  a  church  lease.  The  lease  was  by  habit  and 
custom  renewable;  Lord  King  strained  the  words  a  little  ^ 
being  perfectly  satisfied,  the  testator  meant  it.  But  here  all 
ihe  description  is  of  real  estate.  I  think,  in  fact  all  these 
cases  applied  to  church  leases.  I  have  no  difficulty  in  di- 
recting a  sale:  but  if  you  think,  the  houses  will  sell  better 
by  having  the  opinion  of  a  Court  of  Lav  upon  it,  I  have 
no  objection.  ^ 


1800.. 


Thompson 

V. 
liAWLBY.- 


A  case  was  accordingly  directed ;  and  the  Lard  Chancellor 
desired,  that  the  following  facts  should  be  stated;  that  the 
testator  was  seised  of  estates  of  considerable  value  in  the 
county  of  Y^rk  and  elsewhere;  that  he  had  purchased  the 
houise  in  Mortimer^Street  for  a  term'  of  years ;  and  likewise 
purchased  the  leasehold  estate  at  PfUney\  and  that  he  had 
two  houses  upon  his  settled  estate  (  49). 


^49)  Upon  argument  of  this 
case  in  the  Coart  of  Cbmoion 
Pleas  it  was  decided,  that  the 


leasehold  houses  did  not  pass 
under  the  devise  of  the  real 
estate.    2  Bos.  Sf  Pull.  303. 


YATE  V.  MOSELEY. 


[«0] 

1800. 
Jufyl(Hk,l^k. 
IqR.  SPROTT  by  his  wiU,  dated  the  24th  of  October,    BiU  against 

1753,  after  confirming  his  marriage  settlement,  devised  the  devise*  and 
freehold  and  copyhold  estates  in  the  icounties  of  Salcp  and  P«wo>J"'®P*^ 
Stafford  and  the  city  of  Litchfield,  and  all  his  fireehold  and    .  *l    ^ 

"^Opyhold    estates  whatsoever,  subject  to  the  settlement,  to  gn  election  by 
trustees  and  their  heirs,  to  the  following  uses  and  trusts:  as  to  the  testatrix  to 
all  his  freehold  and  copyhold  estates  (except  some,  which  he  take  under  a 
gave  to  his  nephew  Thomas  Yaie  in  fee )  upon  trust  to  permit  will,  dismissed 

his  ^^^  costs,  on 
the  conduct  of 
the  Plaintiff;  who  eighteen  years  ago  had  compromised  a  suit  instituted  by 
him  upon  the  subject;  in  consequence  of  which  the  right  to  compel  an  elec- 
tion, depending  on  a  doubtful  question  oh  the  will,  was  not  ascertained ;  and 
the  party  having  possessed  under  the  will  during  her  life  had  disposed  of 
her  estate  real  and  personal  by  will. 
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his  said  nephew  to  receive  the  residue  of  .the  Tents,  and  profits^. 
after  pajrment  of  life  amraities,  until  the  testator's  heir  ov  de^ 
visee  thereof  should  attain  the  age  of  twenty-one,  in  case 
Thomas  Yate  should  so  long  live^  and^  in  case  oi  hk  deeease 
before  that  time^  to  permit  Elizabeth  Sprotif  afterwards  Tot*^ 
derty^  her  child  and  children,  to  receive  such  rents  and  profits, 
until  such  heir  or  devisee  should  attain  such  age  of  twenty-one 
years  as  aforesaid  ;    and  in  case  there  should  not  be  siKsh 
child  or  children   of  his  said  niece,  which  should  or  might 
Mve,  or  she  should  not  live,  till  such  heir  or  devisee  should 
attain  twenty-one,  in  trust,  that  the  trustees  should  ireeeivc 
such  rents  and  profits  for  the  use  and  benefit  of  such  per- 
son, who  should  take  as  devisee  of  his  freehold  and  copyhold 
estates. 

The  testator  then  devised  and  bequeathed  all  sudi  his  'freci- 
hold  and  copyhold  estates  to  the  use  of  the  first  and  every 
other  son  and  sons  of  the  body  of  his  niece  Dorothy  Ashwood 
in  tail  male ;  and  for  want  of  such  issue,  to  trustees  to  pre- 
serve contingent  remainders ;  remainder  to  the  use  and  behoof 
of  the  first  and  every  other  son  and  sons  of  Elisabeth  Spr^t^ 
successively  in  tail  male ;  and  in  default  of  such  issue  to  the 
use  of  the  said  Thomas  Yate  for  life ;  remainder  to  his  first 
and  other  sons  in  tail  male;  remainder  to  the  use  of  the  tes- 
tator's nephew  Henry  Yate  and  his  sons  in  the  same  manner ; 
remainder  to  the  testator's  right  heirs. 

The  testator  died  upon,  the  24th  of  November,  1760,  with- 
out issue ;  leaving  Ann,  wife  of  James  Moseley,  Dorothy 
Ashwood,  and  Elizabeth  Sprott,  the  three  daughters  of  fab 
eldest  brother,  his  co-heiresses  at  law.  Thomas  Yate  entered 
upon  the  freehold  estates  in  the  county  o(  ScUop ;  and  received 
the  rents  and  profits  till  his  death  *  in  December  1772.  Mary 
Sprottf  the  testator's  widow,  entered  upon  the  fi'eehold  and 
copyhold  estates  in  Staffordshire  and  Litchfield ;  and  received 
the  rents  and  profits  till  her  death  in  January  1772.  AAei 
their*  deaths  William  Toldervy  bhA  Elizabeth,  his  wife,  entered 
upon  the  freehold  estates  in  the  county  of  Salop  and  in  Litch" 
field,  and  the  copyhold  estates.  Mrs.  Toldervy  being  entitled 
to  the  fee-simple  of  one-th)rd  part  of  the  freehold  estates  in 
Staffordshire  under  deeds,  dated  the  10th  of  August,  1754, 
and  the  5th  of  March,  1761,  and  a  fine,  in  which  she  and  her 

two 
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iwo  fibsters  jcSned  in  1774,  also  entered  upon  one-ihord  part  &S        IBOOt 

those  freehold  estates ;  and  MoseUy  and  hk  wife  tod  Dorothy        Vatb 

Ashwood  entered  upon  the  other  two-thirds.     WtiUam  Tot'  v. 

dervy  continued  in  possession  till  his  death,  and  then  EUsut*     Moselkt^ 

beih  Toldertfy  till  her  death  without  issue  in  February  1797. 

By  her  will,  dated  the  4th  of  September^  1794,  she  devised 

her  third  part  of  the  freehold  estates  in  Stqffordthire.M 

WaUer  Henry  Moseley ;  and  disposed  of  her  personal  estate* 

Samuel  Yate,  the  only  son  and  heir  at  law  of  Tkomae  Yatei 

since  the  death  of  Mrs.  Toldervy,  Mrs.  Ashwood  beiAg  alsQ 

dead  without  issue,  entered  under  the  will  of  Dr.  Sprott,  arid 

was  in  possession  of  all  the  estates,  except  the  freehold  estatef 

in  Staffordshire* 

The  bill  was  filed  by  Samuel  Yate  against  Walter  Henry 
Moseley  and  the  personal  representatives  of  Mis..Toldervyi 
charging,  that  the  said  fine  and  deed  to  lead  the  uses  could 
not  impeach  the  PlaintifiTs  title  to  the  said  one-third  of  the 
freehold  estates  in  Staffordshire;  as  Elizabeth  Toldertyhai 
no  power  to  make  any  devise  whatsoever  of  the  said  third* 
part;  for,  as  the  claims  of  EKxabeth  Toldervy  under  the  teflk 
tator's  will  and  under  the  said  deeds  are  distinct,  she  was 
compellable  to  elect ;  and  having  continued  in  possession  and 
receipt  of  the  rents  of  all  the  testator's  estate,  which  she 
claimed  under  his  will,  during  her  life,  she  elected  to  take 
under  the  will :  as,  if  she  had  elected  to  tsike  under  the  deeds 
Bhe  could  only  have  taken  possession  of  the  said  third  of  the 
Staffordshire  freehold  estate;  and  therefore  upon  her  decease 
the  Plaintiff  became  entitled,  not  only  to  the  said  freehold 
Shropshire  and  Litchfield  estates  and  the  said  Staffordshire 
copyhold  estates  possesfsed  by  her,  but  also  to  the  said  one* 
third  of  the  said  freehold  estates  in  Staffordshire  possessed 
by  her. 

The  Plaintiff  therefore  insisted,  that  he  is  entitled  to  the 
said  one^third  of  the  premises  last  mentioned,  or  to  a  satis* 
fitction  out  of  the  assets  of  Elizabeth  Toldervy. 

The  prayer  of  the  bill  was,  that  the  Defendant  Moseley       [  4fi2  ] 
may  set  forth,  what  claim  he  has  upon  the  last  mentioned 
premises;   and  that  the  Plaintiff  may  be  declared  entitled 
under  the  will  to  one-third  of  the  freehold  estates  in  Stafford' 

sMre^ 


Yatb 

V, 


482  CASES  IN  CHANCERY. 

1800.         shire,  and  for  a  conveyance  and  an  account  of  the  rents  and 
profits ;  and  if  the  Court  should  be  of  opinioti,  that  the  De- 
fendants are  entitled  under  the  will  of  EUxabeth  Toldervy, 
MosELBT.     then  the  Plaintiff  claimed  a  satisfaction  out  of  her  assets. 

The  answer  stated,  that  the  Plaintiff  by  his  next  friend  in 
1773  filed  a  bQl  against  EUxabeth  Tolderty  and  her  husband, 
and  other  persons ;  seeking  among  other  things  to  put  them 
to  their  election  to  take  under  the  will  of  Dr.  Sproti,  or  against 
it  They  put  in  their  answer  in  1773;  and  in  178S,  after  the 
Plaintiff  had  attidned  twenty-one,  the  bill  was  distiissed  upon 
his  own  petition,  by  consent  without  costs.  The  Defendant 
submitted,  whether  the  Plaintiff '  is  now  entitied  to  the  said 
third  of  the  freehold  estates  in  the  county  o{ Stafford;  and 
insisted,  that,  if  it  can  now  be  inquired  into,  whether  Etixa" 
beth  Toldervt/  made  any  election  respecting  the  Staffordshire 
estates,  she  elected  to  take  against  the  will ;  as  appears  by  her 
having  with  James  and  Arm  Moseley  and  Dorothy  Ashwood  de- 
fiyered  declarations  in  ejectment,  and  entered  into  possession  of 
one-third,  and  having  levied  a  fine,  and  charged  the  prenusea 
with  an  annuity,  and  done  other  acts  of  absolute  ownership. 

Mr.  Man^eldf  Mr.  Richards,  and  Mr.  Benyon,  for  the 
Plaintiff. 
There  can  be  no  doubt,  this  was  a  case  of  election- 
Mrs.  Toldervy  having  had  possession  of  both  estates,  and 
having  insisted  on  her  right  to  both^  it  cannot  now  be  said, 
sher  elected  to  take  the  Staffordshire  estate  contrary  to  the 
mil.    The  transaction  with  respect  to  the  ejectment,  that  was 

brought,  shews,  the  rights  of  the  parties  could  not  have  been 

* 

tiien  understood.  The  bill  also  was  not  upon  the  ground  of 
election :  nor  does  any  thing  of  election  appear  in  the  answer : 
but  the  Defendants  insisted  on  their  claim  to  both  estates. 
That  suit  never  applied  to  this  question.  Abandoning  the  bill 
does  not  give  up  the  right.  As  to  the  length  of  time,  a  Court 
of  Equity  never  calls  on  a  person  to  assert  a  right,  unless,  if 
teserted,  benefit  would  arise  from  it.  That  could  not  be  till 
the  death  of  Mrs.  Toldervy  without  issue.  Till  then  the  right 
was  contingent.  Mrs.  Toldervy  having  taken  all  the  benefit 
under  the  will,  she  must  be  bound,,  as  having  elected  to  take 
under  the  will ;  and  cannot  now  elect  to  take  against  it. 
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The  Attorney  General,  Solicitor  Generalf  yb.jUexander,         1800. 
and  Mr.  T^onwon,  for  the  Defendants.  Yatk 

This  is  a  new  case.     It  is  too  much  to  come  after  the  death  «.   - 

of  the  party,  to  bind  the  property,  and  to  say,  she  has  in  fact  Mosblot- 
made  an  election.  The  clain^of  the  Plaintiff  is  a  mere  Equity; 
either,  tlii^t  he  may  have  that  part  of  the  estate,  alleged  to  be. 
devised,  and  which  really  belonged  to  Mrs.  Toldervy,  or,  that 
she  shall  abandon  all  claim  under  the  wilL  Against  that  there 
b  an  Equity  infinitely  stronger;  for  Mrs.  Toldervy  must  have 
died  under  the  idea,  that  she  had  a  powar  to  dispose  of  the 
property,  as  she  has  done,  and  to  consider  it  not  subject  to 
any  demand  of  this  sort.  This  question  arose,  and  was  put  in 
issue,  in  the  former  cause ;  and  under  that  bill  a  case  was  sent 
to  the  Court  of  King*s  Bench :  but  it  was  never  argued.  No- 
thing could  be.  more  fully  and  explicitly  in  issue  than  the 
question  of  election  in  that  cause.  An  injunction  was  prayed 
upon  that  very  ground.  The  bill  was  dismissed  by  consent ; 
and  there  must  have  been  some  compensation  to  the  Plaintiff. 
That  bill  was  dismissed  in  1782  4  and  the  Plaintiff  sufiers  Mr. 
ma  Mrs.  Tolderty  to  consider  and  treat  this  property  as  their 
own.  Upon  her  death  this  bill  was  filed.  Is  it  then  con- 
scientious to  charge  her  personal  estate,  and  take  it  from  the 
residuary  legatee  ?  Suppose,  her  personal  estate  was  insufficient 
for  her  debts:  is  this  claim  to  disappdnt  other  creditors?  Thb 
Court,  in  many  instances,  w}iere  there  has  been  an  enjoyment 
permitted,  has  refused  an  account  of  the  rents  previous  to 
the  filing  of  the  bill  (50).  The  Court  would  not  go  farther^ 
even  if  Mrs.  Toldervy  was  living ;  the  Plaintiff  alleging, .  that 
he  was  mistaken;  and  therefore  had  a  right  to  make  her 
/elect  now.  It  is  infinitely  stronger,  as  she  is  dead;  and. 
has  by  her  wiU  disposed  of  her  personal  estate  <  one  way,  and 
of  her  real  another.  This  claim  might  defeat,  not  only 
her  legatees,  but  even  her  creditors.  There  is  no  Equity 
therefore  for  the  Plaintiff,  that  is  not  answered  by  a  superior 
Equity  for  the  Defendants.  His  conduct  was  equivalent  to 
a  release. 

Lord  Chancellor. 
Upon  the  question  of  election  this  is  exactly  the  case  upon 

The 
(60)  Acherley  v.  Roe,  ppst,  565. 
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J%^  Duiii  of  Montague^  wH  (  51 ).  Lord  Norihin^OHTB  judg- 
ment, that  the  Duke  had  elected  to  take  according  to  the  will 
of  his  &ther,  turned  upon  the  distinct  act  of  taking  prblMLte 
of  his  fiither's  will;  the  strongest  act,  that  he  possibly  could 
have  done,  importing  an  election  to  take  under  the  wilL 
Upon  that  ground  Lord  Northington  held,  that  b^  had 
elected:  hut  the  House  of  Lords  held  otherwise. 


'  Mr.  Mantfield  in  Reply  observed,  that  there  was  no  express 
condition  in  this  case,  as. in  that,  requiring  Mrs.  Toldervyio 
do  any  act  to  complete  her  title  under  the  will;  and  again 
ihsisted^'that  the  former  suit  did  not  apply  to  this  question; 
imd  asked,  what  compensation  the  Plaintiff  had. 


'       Lord  Chancellor. 

» 

'.  It  seems  to  me,  that  the  course  the  Court  is  bound  to  take 
in  this  cause  is  as  clear  as  possibly  can  be.  All  the  matter 
now  in  issue  between  the  Plaintiff  and  the  repreaentadve  of 
Mrs.  Toldervy-wBs  the  subject  of  dispute  twenty-eight  jreard 
ago.  All  the  points,  that  could  be  raised,  the  very  right  ^Se 
Plaintiff  now  asserts,  were  asserted  in  that  bill.  Answers  were 
put  in;  and  issue  taken  upon  it.  Eighteen  years  ago  an  end 
was  put  to  that  suit  by  the  act  of  the  Plaintiff.  The  suit 
itself  was  a  family  cause ;  and  he  distinctly  states,  that  in  con- 
sequence of  a  conipromise  he  dismissed  his  own  bill  by  the 
consent  K>f  the  other  parties  without  costs.  It  is  now  asked, 
what  was  that  compromise.  If  the  bill  had  been  filed  against 
Mrs.  Toldervff,  she  could  have  told  me :  but  it  is  filed  against 
her  representatives.  How  do  the  representatives  know,  what 
passed,  what  was  transacted  and  done  between  the  parties, 
eighteen  years  ago? 

It  is  unnecessary  to  go  farther  into  the  cause:  but  when  I 
consider,  what  wa^  that  cause,  I  must  be  of  opinion,  that 
nothing  was  done  in  the  progress  of  that  cause  in  178S»  by 
which  Mrs.  Toldervy  could  have  been  called  upon  at  that  time 
to  declare  an  election.  Did  she  take  any  thing  by  the  wiD?  If 
the  construction  is  one  way,  she  did,  if  the  other  way,  she  did 
not.  It  was  an  extremely  doubtful  question ;  whether  that 
-devise  of  the  intermediate  rents  and  profits  would  attach  in 

Mrs. 
(51)  Lord  Beaniieu  v.  Lord  Cardigan^  Amb.  533. 
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M^  Toldervy.  The  object  of  the  wiH  wa8.a  son  of  die  elder 
sister  Mrs.  Ashwood.  The  expression  of  the  wiQ  as  to  the 
jnteAnediate  rents  and  profits  is  ^'  my  heir  or  devisee"  in  the 
singular  number.  The  que3tion  upon  that  was^  whether  die 
disposition  of  the  intermediate  rents  and  profits  respected 
one.  heir  or  the  whole  line.  That  question  must  have  been 
decided  in  favor  of  Mrs.  Toldervy ^  before  she  could  have  been 
called  upon  to  elect;  for,  {f  that  was  the.  construction,  which 
her  sisters  contended  to  be  the  construction,  then  she  had 
nothing  to  take  under  the.wiU ;  but  the  intermediate  rents  and 
profits  would  have  resulted  to  the  heirs  at  law;  who  were 
herself  as  to  one-third  and  her  sisters  as  to  the  other  twcv^thirda. 
It  was  necessary  therefore,  before  she  could  eledi,  to  have  her 
right  ascertained  by  a  suit  to  decide  that  question. .  No  tsadf, 
«uit  was  prosecuted.  This  Plaintiff  admits,  there  was  a  cond-' 
promise ;  and  now  against  his  own  act  he  brings  forward  diis 
fpiestion.  It  was  his  business  sooner  fpr.die  peace  and  tnoi- 
quillity  of  all  the  family  either  to  have  brought  it  fori^ard 
in  an  adverse  way,  or  to  have  had  it  settled  in  an  amicable 
manner.  *  It  is  against  all  the  prudence  and  cotivenienoe, 
which  regulate  the  proceedings  of  the  Court,  to  permit  him 
jiow  to  agitate  it. 

Upon  the  conduct  of  the  Plaintiff  I  think,  I  am  bound  to 
dismiss  the  bill,  and  to  dismiss  it  with  costs  ( 52  ). 

(52)  As  to   election   see   the    J.  Tounuhend,  ante.  Vol.  II,  699. 


references,  ante.  Vol,  IV,  627, 
in  the  note  to  Ward  v.  Baugh, 
Ante,  Long  v.  Lang,  445.  Wollen 
V.  Tamer,  218.     Wilson  r.  Lord 


Bhw^  ▼•  Biestland,  post,  515, 
and  the  notes,  ante,  Vol.  1, 523, 
527. 


1800. 
Yatb 
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[♦485] 


BEAUMONT  v.  BOULTBEE.  ^®^- 

July  16th. 
^IR  George  Beaumont,    Bart,   having  in    1757  employed    Accounts 
Joseph  Boultbee  the  elder  to  receive  his  rents  and  manage  epened,  and  a 

his  estates  in  the  county  of  Leicester  at  a  salary  of  20/.  a-year,  8«'^®'*1  •^ 

coont  decreed 
m        .    . 
against  an 

agent,  who  was   also  tenant  to  his  principal,-   in   respect  of  frand. 

The  character  of  the  Defendant,  as  agent,   accompanying  him  in  his 

sitni^tion,  as  tenant,  deprives  him  of  the  benefit  of  an  objection,   that  might 

be  competent  to  another  person ;  as  the  neglect  of  the  Plaintiff  in  not 

bringing  forward  the  demand  at  an  earlier  period. 
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Bbavmont 
boultbeb. 


.1800.  in  1760  granted  him  a  lease  of  a  colliery  and  a  fire-engine 
within  the  manors^  &c.,  of  Colearton,  Thringstan,  WorthingUm 
hnd  Newbold,  part  of  the  said  estates,  for  twenty-one  years; 
reserving  the  yearly  rent  of  14(W. ;  with  a  covenant  on  the  part 
of  the  lessee,  that  he  would  not  get  more  than  10,000  loads  of 
coal  from  the  said  colliery  in  any  one  year  during  the  term.    It 

.was  agreed  at  the  same  time,  that  the  actual  rent  to  be  paid 

should  be  200L  a-year;  and  the  lessee  accordingly  executed 

a  bond  for  the  payment  of  60/.  a-year  in  addition  to  the 

reserved  rent  of  140/. 

[  486  ]  By  a  memorandum  in  writing,    executed  by  Sir  George 

.Beaumont  on  the  13th  oi  March^  1761,  it  was  declared,  that 
notwithstanding  the  covenant  in  the  lease   the    lessee,    his 

.executors,  .&c.,  might  get  more  than  10,000  loads  of  coal 
in  any  one  year,  so  as  the  quantity  should  not  exceed  10,000 
loads  one  year  with  another  during  the  term,  and  they  should 

•not  take  more  than  20,000  loads  in  the  two  last  years  of 
the  term. 

About  the  same  time  that  the  lease  of  the  colliery  was 
granted  Sir  George  Beaumont  also  granted  to  BouUbee  a 
lease  of  a  farm,  part  of  the  same  estate,  for  twenty-one 
years  at  the  yearly  rent  of  305/.  He  also  rented  some  cot- 
tiiges,  and  the  Spring  wood  in  Coleorton  Wood;  paying  to 
Sir  Qeorge  Beaumont  for  the  former  30/.  a  year,   for  the 

.latter  15/.  a  year. 

Sir  George  Beaumont  died  in  1762;  leaving  a  son.  Sir 
George  Howland  Beaumont^  Bart,  then  aged  six  years.  Ids 
heir  at  law,  and  tenant  in  tail  under  a  settlement  of  the 
Leicestershire  estate.     BouUbee  continued  in  the  management 

'  of  the  estate ;  and  he  and  his  son  worked  the  colliery  tiU  the 
ex\)iration  of  the  term  in  August  1781;  when  the  father 
applied  for  a. new  lease:  but  Sir  George  H. Beaumont  being 
abroad,  and  Thomas  Bridge^  his  principal  agent,  declining  to 
enter  into  any  agreement  for  that  purpose,  BouUbee  in  1782 
or  1783  without  authority  removed  the  engine,  and  erected 
an  engine  in  Coleorton  Field  at  some  distance  from  the  former 
work,  and  began  to  work  that  colliery,  and  continued  to 
work  the  old  one. 

Sir  George  //.  Beaumont  returned  to  England  in  1784; 
and  being  informed  of  the  application  refused  to  grant  a 
new  lease. 
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[  ♦487  ] 


In  May  1784  Boulibee,  the  son,  on  hehslt  of  hfe  fathef  IBM. 

delivered  to  Bridge  a  proposal,  containing  the  termsi  on 
which  he  was  willing  to  work  the;  colliery.  That  proposal 
fitatedy  that  BonUbee  had  paid  in  cash  and  materials  for  Boultbbb, 
erecting  a .  new  fire-engine  and  planting  a  new .  colliery  in 
Colearton  Field  1317/.  13«. ;  that  he  is  debtor  to  Sir  George 
Beaumont  tor  materials  taken  Jrom  the  old  engine  412/.  Is.^ 
and  that  bills  yet  unpaid  for  altering  a  stable  into  a  dwellings 
house  and  erecting  hew  stabling  would  come  t9  lOOi!^  These 
Bumsi  amounting  in  the  whole  to  1829/.  14^.,  it  was  proposed^ 
in  case  Sir  George  Beaumont  should  not  choose  to  ♦grant 
a  lease  for  twenty-one  years,  should  be  secured  to  Boukbee^ 
in  something  like  the  following  manner:  if  he  holds  the 
colliery  but  three  years.  Sir  George  Beaumont  to  reimburse 
him  the  whole  1829/.  14«.  in  consideration  of  the  trouble  he 
has  been  at  in  pklnting  the  work:  if  Sir  George  Beaumont 
shall  at  any  future  time  before  the  expiration  of  twenty-one', 
years  take  the  colliery  into  hcmd,  or  set  it  to  anybody  else^ 
then  Edultbee  after  the  expiration  of  the  first  three  yeamf 
to  abate  70/.  per  annum  out  of  the  1829L  14».  ibr  every  yeav 
he  shall  hold  it :  if  he  holds  it  the  twenty-One  years.  Sir  George 
Beaumont  then  to  pay  for  the  materials  on^  by  appraisement.: 
Boultbee  agrees  to  pay  for  every  load  of  coals  one-twelfth  of 
the  money  they  shall  be  sold  for  as  far  as  6000,  and  oner 
eighth  for  every  load  above  6000  loads  in  one  year,  and 
fiO/.  per  annum  for  the  lower,  field  wofk  at  Newbold,  so  long 
as  that  can  be  carried  on  to  advantage.  ■    ^ 

This  proposal  was  altered'  by  Bridge  hy  substituting  500&> 
loads  instead  of  6000,  as  the  quantity,  npon  whiclk  BouUbee - 
should  pay  a  twelfth  only  of  the  produce  instead  of  an 
eighth.  He  stated,  that  Sir  George  Beaumoni  considered  the 
proposal  so  altered  as  proper ;  except,  that  the  reduction  of 
'70L  a  year  for  the  use  of  the  engine  should  take  place  from 
the  commencement  of  the  term,  instead  of  the  end  of  the 
fircrt  three  years.  This  being  opposed  by  BouUbeey  and  ih« 
aisted  on  by  Sir  George  Beaumont,  .  produced  some  corr&r 
apondence.  No  lease  however  waa  executed :  but  the  Bouttr 
bees  continued  to  work  both  the  colliery  newly  opened,  in 
Cokorton  Field,  and  the  old  colliery  at  Newbold,  which  thejF 
represented  as  neariy  exhausted ;  charging  themselves  acccnrd«- 
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ing  to  the  proposal  with  a  rent  of  only  50/.  a  year  for  the 
Utter,  and  for  the  new  colliery  with  a  minerrent  of  !«•  a 
load  generally,  and  sometimes  Is.  GeL 

BauUbee  the  father  also  after  the  expiration  of  the  kasc 
of  the  farm  continued  in  possession  thereof  and  also  of  die 
cottages  and  Spring  wood;  paying  the  same  rent  aa  he  hai 
paid  to  S\x  George  Beaumont.  In  1790  BouUbee  the  fiuher 
died;  having  made  his  will,  and  appointed  his  son  executor; 
who  succeeded  him  in  the  manageihent  of  Sir  George  H. 
MeaununU^s  estaX^ ;  and  continued  to  work  th6  old  colliery, 
till  it  was  exhausted  in  179^,  and  the  liew  one  till  jl^ 
iember  1797,  when  Sir  George  H.  Beaumont  .discharged  him 
from  heing  his  steward,  and  turned  him  out  of  possession  of 
the  colliery,  farm,  and  other  premises. 

In  1798  the  bill  was  filed  by  Sir  George  H.  Beawmnd 
against  BouUbee ^  the  86n ;  praying  an  account  of  the  vidue 
of  the.  coals  got  by  the  Defendant's  father  under  die  lease 
of  the  1st.  o(Augustf\  1760,  more  than  10,000  loads  in  eadi 
year:  also,  that  the  Defendant  may  come  to.  an  account  with 
the  Plaintiff  for  all  transactions  between  the  DeJfendants 
father,  the  De&pdant,  and  the  Plaintiff,  from  1781';  or  if 
the  Court  shall  be  of  opinion,  that  the  account  ought  not  to 
be  carried  back  so  far,  and  that  the  accounts  piEtssed  by 
Thomas  Bridge  on  behalf  of  the  Plaintiff  firom  that  time 
ought  to  be  considered  as  settled  accounts,  that  the  Plaintiff 
may  be  atUberty  to  surcharge  and  falsify;  &c.:  the  Plaintiff 
offering  to  make  an  allowance  to  the  Defendant  for  the  Talue 
6f  the  fire-engine  at  the  time  he  quitted  possession  of  the 

• 

colliery  in  Coleorton  Field  upon  being  allowed  aftir  rent 
upon  the  produce  of  the  said  colliery  for  the  time  B&wmsad 
according  to  the  ordinary  rate,  at  which  collieries  under  si- 
milar circumstances  have  been  let. 

.  The  bill  stated,  that  the  lease  had  been  obtained  at  aA 
unda>>vBlue  through  the  misrepresentation  of  BouUbee;  and 
chargedx  that  Bridge  from  a  confidence  in  the  Defendant 
and  his  fisither  did  not  inyestigate  thw  accounts,  or  require 
any  Touchers;  that  the  accounts  passed  by  him  contained 
Bdany  fSdse  charges,  errors,  and  omisuons ;  that  the  old  col- 
Kery  at  NewboU  Wae  of  much  greater  yearly  value  than  SOL ; 
that  no  agreement  was  entered  into  aoGotdmg  to  the  pnv 
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t>otoI;  that  the  Defendant  and  his  father  did  not  charge 
themselyes  with  a  mine-rent  agreeably  to  the  proposal,  tic 
with  a  twelfth  part  of  the  produce;  that  a  much  greater 
quantity  of  coal  was  got,  and  sold  st  much  higher  prices,  than 
appear  by  the  accounts;  that  tbey  had  fidlen  timber  and 
made  bricks^  which  they  applied  to  their  own  use,  without 
account  as  to  the  latter;  and  as  to  the  former  accounting 
only  at  the  rate  of  Is.  per  foot;  claiming  the  right  to  fSedl 
timber,  in  Colearion  Wood^  proper  to  be  &llen,  and  to  take 
it  at  that  rate^  and  the  top,  lop,  and  bark^  as  a  farther  com- 
pensation for  their  trouble  as  stewards :  the  bill  stating  aa 
to  that,  that  the  salary  was  increased  in  1792  to  50/.  a  year, 
on  con4ition  .that  the  Defendant  shotild  not  fell  timber  or 
take  any  benefit  from  the  timber  fallen.  • 

The  Defendant  by  his  answer  admitted,  that  in  many  years 
of  the  term  his  father  got  from  the  colliery  a  much  larger 
quantity  than  *  10,000  loads>  paying  only  the  rent  of  SOOif* 
a  year :  but  he  stated,  that  the  circumstance  was  fully  known 
and  explained  to  the  Plaintiff  so  long  ago  as  1779 ;  and  he 
and  Bridge  acquiesced  in  the  reasons  giTcn  by  the  Defend- 
aiit^s  father.  He  farther  stated,  that  soon  after  the  com- 
mencement of  the  lease  aii  estate,  oidled  JRoUen  Row,  and 
the  manor  of  Tkringston,  adjoining  the  Plaintiff's  estate,  was 
held  forth  to  sale.  That  estate  was  supposed  to  contain 
valuable  mines  of  coal;  which  might  at  a  fiiture  time  be 
worked  in  competition  with  the  Plaintiff^s  colliery.  The  price 
demanded  was  2000L ;  though  it  produced  a  rent  of  no  more 
than  102.  a-year.  The  Defendant's  father  proposed,  that 
it  should  be  purdiased  for  the  Plaintiff's  benefit:  but  thiECt 
proposal  being  refused,  the  Defendant's  father  in*  )  764  pur- 
chased it  for  his  own  use  for  1600^  In  1766  the  Defendant's 
father  purchased  from  Edward  Davb$on,  whose  lands  ad- 
joioed  the.  Plaiatiff's  ccdUery,  and  were  intermixejd  widi  hb 
lands,  tfae^  liberty  of  getting  the  nether  coal  under  his  land, 
ibr  0O(lt;  and  in  1772  he  made  a  similar  purchase  fSrom  John 
€otHm  at  the  rate  of  S0/»  an  acre,  amounting  to  HISL  7s.  6dl ; 
thoae  lands  being  also  adjoimng  the  Plaintiff's  colliery,  and 
intermixed  with  the  Plaintiff's  land.  He  stated, ^^^  that,  his 
father  was  under  the  necessity  of  purchasing  the  coals  und^r 
Hawson'n  and  CoUau'^  lands,  ai  without  it  the .  coal  on  the 
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PlaintifrB  estate  *  could  not  continue  to  be  got  to  the'  iMt 
advantage;  and  in  consequence  of  those  purchases  he  got 
firom  the  lands  of  Dawson  and  Cotton  large  quantities  of 
coals ;  which  were  stacked  upon  the  Plaintiff's  land«  and 
mixed  with  the  coal  from  his  colliery;  and  the  Defendant  and 
his  father  could  not  distinguishi  how  m«ch  of  the  coal  wae 
got  from  the  Plaintiff's  land,  and  how  much  from  the 
lands  oi  Dawson  and  Co^/oii;  and  down  to  the  expiration 
of  the  lease  his  father  got  in  the  whole,  including  the  coal 
got  frovi  the  lands  oi  Dawson  and  Cotton^  9&2y\^  loads^ 
being  42,188  bads  more  than  at  the  rate  of  10,000  loadi 
a-year.  • 

The  explanation,  alluded  to  by  the  answer,  as  to  the  exoese 
of  the  coal  got  beyond  the  quantity  stipulated,  passed  in  the 
eourse  of  a  correspondence  between  the  Defendant's  &ther 
fend  Bridge  in  1779  and  1780.  Bridge  desiring  an  account  of 
ithat  excess,  BotdtbeCi  the  elder,  sent  him  on  account  of  the 
quantity  of  coal  got  by  him,  and  also  the  amount  of  the  extra 
ebcpences  he  had  been  at  in  the  said  purchases  and  in  building 
It  new  fire^ngine ;  with  ^interest  upon  those  disbursements* 
Bridge  m  reply  askil^,  what  he  thinks  maybe  reasonable 
%o  pay  for  the  coals  got  above  what  were  allowed  by  the  leaas, 
and  desiring  an  explanation  as  to  the  other  articles,  Boultbet 
by  a  letter,  dated  the  18th  of  December,  I780y  gives  the 
ibOowing  answer  to  his  inquiries: 

''  I  put  down  the  quantity  of  coah  got  in  the  three  years 
^*  before  the  commencement  of  my  lease,  that  you  might 
''  know,  how  manjr  loads  had  been  got  in  the  whol^,  since 
'^I  entered  upon  the  work;  I  must  confess^  thuft  as  I  found 
^'  the  work  in  die  most  deplorable  state,  and  had  great  trouble 
^*  and  expence  in  bringing  it  into  tolerable  working  conditiaD^ 
"'  I  was  in  hopes,  that  the  6200,  which  those  three  years  pro- 
"  duced  less  than  30,000,  might  be  deducted  from  the  quanti^ 
'^  I  had  got  more  than  stipulated  by  lease :  but  if  thai  appears 
^  to  you  unreasonable,  I  shall  say  no  more  about  it  The 
most  reasonable  and  regular  mode  of  payment  would  ui^ 
doubtedly  be  an  additional  year's  rent  of  1502.  for  every 
10,000. loads,  which  exceeds  my  quantity:  but  out  of  that 
*^  money  we  must  indisputably  deduct  the  iflSL  7s.  6d.  paid  ta 
**  Dawson  and  Cotton  for  their  coal ;  because  while  that  was 
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getting.  Sir  George* %  was  not.  The  reason,  wliy  I  take  tbe 
lvalue  of  the  new  engine  is  this:  seventeen  years  ago  (owing 
to  the  rottenness  of  Sir  Gearge^s  engine  pit-shaft,  which  at 
**  that  time  ran  in,  and  drowned  the  work )  I  was  obliged  to 
•*  erect  a  new  one  at  the  expence  of  1500/. ;  the  interest  of 
''which  since  that  time  amounts  to  a  vety  considerable  sum, 
*'  besides  the  decrease  m  its  value,  whenever  it  comes  to  be 
'^  disposed  of.  The  year  after  tihis;  vi2.  sixteen  years  ago,  I 
gave  Mr.  Busby  1600/.  for  the  Rotten  Row  and  manor  of 
Thringston ;  which  undoubtedly  oi^ght  to  have  been 
SirG^or^^'s  purchase,  and  not  mine;  as  his  deep  colli  ad- 
'^  joining  to  it  can  never  be  got  to  advantage  without  it.  From 
this  purchase  I  have  received  no  more  than  about  102. 
per  annum.  These  circiunstances  and  expences,  when  duly 
*' weighed  and  considered  by  you,  I  make  no  doubt,  will 
'*  appear  lunply  sufficient  of  themselves,  exclusive  of  the  413/L 
*'  as  above,  to  balance  the  profit  of  4>8,000  load  of  coals^ 
^'  I  shall  be  happy  to  hear  as  soon  as  convenient,  that  my 
V  argtunents  appear  to  you  conclusive.'* '   • 

He  then  expresses  his  wish,  that  his  whole  conduct  in  Sir 
George  Beaumont's  affairs  should  appear  upright  and  hoqest. 

The  answer  insisted,  that  as  no  clium  was  afterwards  rnad^ 
in  respect  of  the  excess  of  coal  got  beyond  the  stipulated 
quiuitity,  there  is  no  pretence  for  the  Plaintiff's  now  setting 
up  any  demand  in  respect  of  the  said  icoals,  or  in  any^niaa-f 
Ber  touching  the  said  lease^ 

The  Defendant  admitted  that  considerable  quantities  of  coal 
had  been  got  from  the  old  colliery  at  Newbold,  since  the 
expiration  of  the  lease ;  alleging,  that  it  had  turned  out  better 
than  r  was  expected.  He  admitted,  that  that  colliery  was  in 
1790  assessed  to  the  land-tax  and  poor's  rate  as  of  the  yearly 
value  of  2201. ;  and  that  his  appeal  from  that  rate  was  dis-^ 
missed.  The  Defendant  also  admitted  having  cut  timber  and 
made  bricks.  He  insisted  upon  the  terms  contained  in  the 
proposals,  as  having  been  acceded  to,  with  the  ialterations 
proposed  by  Bridge;  though  iio  agreement  was  actually 
executed. 
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The  cause  having   been    argued  at  great  length  by  the 
/itttfmejf  General  and  Mr.  RomiUy,  for  the  Plaintiff^  and- 
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18ck)i  Mr.  Man^eld  and  Afr.  Hart,  for  the  Defendant,  stood  a  shorfi 

^    ^'^      .  time  for  judgment.    The  Plaintiff  consented  to  take  the  rent 

„^  of  the  Newbold  colliery,  at  2201.  a  year. 

BOOLTMB. 


July  15M. 


r^3 


Zoref    CUANCEI^LOR. 

There  is  no  doubt  as  to  the  decree  in  this  cause;  except 
as  to  the  claim  set  up  by  the  Plaintiff  to  an  account  of  the 
quantity  of  coal  got  beyond  the  10,000  loads  in  each  year, 
die  quantity  stipulated  by  the  lease :  the  lease  to  the  Defend- 
fuit  at  50/.  a  year  is  so  apparently  under  the  actual  value ; 
when  it  was  his  duty  fairly  to  represent  the  case  at  least:  be 
represented  if  so  low,  that  it  was  hardly  worth  any  thing ; 
representing  it  to  be  a  worked-out  colliery,  and  as  a  favour 
t6  Sir  George  Beaumont.  He  ran  no  risk.  He  was  not  bound 
to  be  at  any  expence.  The  fair  value  of  the  coal  to  be  got 
ought  to  have  been  the  measure  of  it  The  Plaintiff  seeins 
to  be  contented  to  take  it  at  220L  a  year.  Therefore  it  is 
unnecessary  to  enter  into  the  circumstances  of  the  Defendant's 
conduct  in  that  instance ;  which  certainly  affords  matter  of 
gross. and  very  particular  charge  against  him.  As  to  the  other 
matters,  they  are  trifling.  Mr.  Boulibee  was  certainly  very 
undeserving  the  confidence,  which  the  Defendant  states  was 
always  placed  in  him  and  his  father.  He  must  account  for 
the  wood  and  for  the  bricks  made. 

The  material  question  is  as  to  the  excess  of  coal  got 
beyond  the  stipulated  quantity.  The  defence  as  to  that  rests 
ppon  the  length  of  time  and  the  neglect  of  the  Plaintiff  in  not 
making  the  demand  at  an  earlier  period.  With  regard' to  tlw 
neglect/  in  many  cases  that  will  have  considerable  eflfect :  bat 
I  do  not  know  a  possible  case,  in  which  a  confidential  agent 
and  jBteward  can  impute  neglect  to  his  employer;  for  it  is  his 
duty  to  render  an  account,  and  a  fair  account,  to  his  principal^ 
and  distinctiy  to  apprize  hfan  of  the  whole  right  he  has.  It  is 
not  for  him  to  say,  that  person  has  been  guilty  of  ^negkct, 
whose  negligence  it  was  his  duty  to  guard  agunst  with  regard 
to  his  transactions  with  all  persons,  but  particularly  with  regard 
to  himself.  As  to  the  colliery,  of  which  Boultbee,  as  steward, 
obtained  a  lease,  it  is  obvious.  Sir  George  Beaumont  was  hot 
instriicted,  as  he  ought  to  have  been  by  aiiy  person  acquaintecl 
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t(^itb  die  subject,  as  to  the  nature,  of  that  engagemieht,  which 
the  owner  of  a  colliery  enters  into  with  the  tenant.  The 
allowance  to  be  made  for  overgetting  -.the  coal  cannot  with 
any  justice  to  the  kndlord  be  postponed  to  the  end  of  die 
lease.  It  isveryfair,  that  the  deficiency  of  one  year  should 
be  compensated  by  the  excess  of  another:  but  nothing  can  be 
mone  detrimental  to  the  landlord  than  to  postpone4hat  settle- 
ment to  the  end  of  the  lease;  which. BouUbee  has  contrived 
with  regard  to  his  employer^  aa  landlord,  and  himself,  as 
tenant*  Another  circumstance  was  omitted;  which  never  i* 
omitted  to  be  provided  for  in  an  engagement  fbt  the  numage- 
ment  of  a  colliery:  viz.  an  engagement  not  to  communicate 
the  level  of  that  colliery  to  a  neighbouring  colliery.  That  hm 
has  dene  with  regard  to  two  neighbouring  coal  owners.  That 
act  was  in  itself  contrary  to  his  duty,  as  steward.  Suppaiei 
he  bad  been  only  superintendant  to  the  Plaintiff  he  would 
have  taken  care  not  to  communicate  the  level  to  the  neighbour-^ 
ing  coal  owners.  Every  person,  acquainted  with  the  subject 
at  all,  knows,  how  very  valuable  an  object  the  cemmunicatio^ 
of  the  level  is.  That  neighbouring  coal,  which  cannot  be 
got  without  the  level,  lies  there  ;•  and  the  owner  of  the  coal, 
in  which  the  level  is,  has  always  the  advantage  of  takii^ 
that  eoal  at  much  less  value  than  any  other  person  coid4 
get  it. 

At  the  dose  of  the  lease  Mr.  Bridge  writes,  with  apparent^ 
great  ignorance  of  the  subject,  from  the  style  of  the  lettelp 
that  appears,  stating,  that  he  was  ihfomiedj  Baulibee  had  gol 
more  coal  than  be  was  entitled  to,  and  carelessly  desiring  ail 
account  of  what  he  had  *got  more  tht^  he  was  entitled  to*  Th^ 
answer  contains  no  information.  It  wiis  only  calculated  to  draw 
more  inquiry  from  Bridge;  and  to  SQund  a  little,  ii^hethev 
JSHc^!^  knew  any  thing  of  the  subject:  on  the  other  side  are 
three  or  four  articles,  explaining  nothing,  stating  no&ing^de^ 
manding  nothing.  From  that  exhibition  it  was  impossible'  fqr 
Bridge  to  be  possessed  in  any  -degree  of  that  species  (^  in^' 
formation  he  had  desired,  in  order  that  he  might  advise  •  the 
Plaintiff  as  to  the  settlement  of  that  account,  and  the  future 
management  of  the  coal,  and  putting!  it  in  some  train  undef  e- 
new  lease.  Consequentiy  Bridge  desires  an  explwiation;  anil' 
the  explanation  BouUbee  gives  is  yery  si^guliur  indeed..    The 
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terms  of  this  letter  are  as  dexterously  contrived»  as  U  is  posaiUe 
for  a  very  ingenious  man,  in  order  to  be  answerable  for  iiothiog/ 
to  have  an  opportimity  of  advancing  or  retreating  upon  any  cfS 
die  hints  he  had  given,  and  upon  die  whole  exceedingly  to 
alarm  Bridge  as  to  the  consequences  of  coming  to  a  strict  and 
rigid  settlement  of  accounts.  A  more  extravagant  and  absurd 
demand  cq^d  not  be  suggested  than  that  made  by  BouUbee 
tqpon  the  first  question.  As  to  the  next  question  he  makes^a 
very  modest  proposal  of  an  additional  year*s  rent  of  160/.  for 
every  10,000  loads  of  coal  exceeding  the  quantity  stipulated? 
a  proposal  ridiculous  and  absurd  to  any  person  at  all  acquainted 
with  the  subject.  But  Bridge  was  perfectiy  ignorant  of  the 
subject;  and  it  did  not  strike  him,  as  it  must  every  othev 
person,  that  an  additional  rent  upon  every  10,000  loads  of  coal 
was  altogether  absurd.  He  then  proceeds  to  claim  a  dpdue-i 
tion  of  the  money  paid  to  Dawson  and  CMan  for  their  coal  \ 
assigning  the  reason,  "  because  while  that  was  getting.  Sic 
Qeorge's  was  not."  Instead  of  deducting,  money  ought  td 
have  been  paid  to  the  Plaintiff  for  Dawson'a  and  Cottons 
coal  being  got.  by  his  level. 

.  .Then^s  to  the  new  engine:  was  that  sort  of  demand  ever 
•ni^Q;  because  he  without,  any  bargain  made  erected  a. new 
engine,  decreasing  in  value;  he  having  had  the  benefit  of  it? 
With  regard  to  that  demand,  which  he  states  as  to  the  pur-< 
chase  of  the  Rotten  RowBxid  manor  of  Thringston  for  1600/., 
it  is  fair  to  state,  that  that  sum  of  1600/.  should  go  in  com;* 
pensation  of  a  coi\siderable  pmrt  of  the  demand,  if  notto  thi& 
iKhole  extent:,  but  it  is  only  upon  the  ground  of  th^  Plaintiff 
hfiving  had  the  benefit  of  it  that  it  can  be  set  off  against  his 
demaqd  for  the  coal. .  The  conclusion  that  Bridge  seems  to 
have  drawp,  is,  that  it  would  be  a  had  account  for  *  the  Plaintiff 
to  demand*  Upon  a^  calculation  it  was  clear,  that  if  all  the 
counts  demands  were  allowed,  the  balance  of  the  account 
wpuld  be  against  the  Plaintiff:  but  that  is  only  upon  the  sup- 
positipn  of  his  having  acted  for  the  benefit  of  the  Plaintiff; 
acquiring  rights,  that  would  be  a  benefit  to  the  Plaintiff,  and 
fittle  to  him.  .  As  to  the  1600/L  laid  out  in  the  purchase,. 
J?otfft6ee;  receiving  only  10/;  a-year,  it  was  handsomely  done. 
The  length  of  time  weighs  less  here  than  in  any  case.  The 
account  cap  be  taken  now  as  weli  as  fit  any  time.    The  questioa 

/'•    •.  is 
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ii  not  merely  between  landlord  and  tenant,  but  between  per»  1800. 
sons,  in  one  of  whom,  as  the  answer  states,  the  most  implictt 
confidenee  was  placed  by  the  other,*  to  receive  the  whole  rents 
of  this  estate;  and  at  the  same  time  letting  him  a  lease  of  BouiiTBUt 
part  of  it ;  which  lease  he  has  no  right  to  defend,  as.  t}^e 
answer  states  it,  as  any  other  person  may  defend  it*  He  can* 
not  devest  himself  of  the  character  of  steward.  .  Every  other 
tenant  is  under  the  control  of  the  steward:  but  his  duty  aa 
steward  accompanies  him  in  his  situation  as  tenant,  and  in.  the 
bargain  he  makes  in  that  character.  I  ^ould  be  very  sonry 
to  deny,  that  the  gross  abuse  of  that  unlimited  confidence, 
placed  in  the  Defendant  and  his  father,  would  afford  a  suffi- 
cient ground  in  this  case :  but  I  have  no  occasion-  to  carry  it 
so  high,  and  not  to  give  him  the  benefit  of  the  length  of  time, 
from  his  conduct ;  for  upon  his  letter  he  admits  the  Plaintiff's 
right;  he  admits  the  coal  he  got;  and  states  as  a  compen- 
sation the  beneQt  of  the  purchase.  Ho-  has  a  right  to  set 
off  that  purchase  against  the  demand :  but  he  has  continued 
to  possess  the'  purchased  estate.  Upon  the  foundation  of 
Aat  letter  there  is  a  demand:  the  Defendant  holding  the 
estate;  and  his  letter  implying  a  direct  offer.  The  account 
was  not  prosecuted;  and  the  matter  rests.  Till  that  matter 
is  liquidated,  tiU  these  affairs  are  arranged,  the  business  be- 
tween the  Plaintiff  and  the  Defendant  is  not  closed*. 
*  Direct  an  account  of  the  quantity  of  coal  got  beyond  the 
10,000  loads  in  every  year  of  the  lease,  and  the  vidue  of  that 
coal ;  and  upon  the  other  hand  an  account  of  all  those  claims 
made  in  the  letter,  dated  the  18th  of  December^  1780,  as  a 
tdeduction  irom  what  may  be  coming  due  on  tne  account  of 
the  overplus  quantity  of  coal  got :  an  account  of  the  r^nts 
cf  the  Newbold  colliery  since ;  charging  the  same*  by  consent 
of  the  Plaintiff  at  220/.  a-year;  and  ap  account  of  the  (ioH 
ber  and  bricks. 


The  Lord  Chancellor  was  proceeding  to  declare  the  De-        [  405  ] 

fendant  a  trustee  for  the  Plaintiff,  as  to  the  purchase  of  the 

Rotten  Row  and  the  manor  |f  Thringiton  at  the  sum  of 

1600/.;  and  in  answer  to  the  objection,  that  it  was  not  prayed    Relief,  not 

by  the  bill,  said,  it  was  within  the  general  relief  (  53) ;  and  that.<*P^ifically 

•  the  P"*y<^^»  ^»*w 

(53)  Palk  v.Lord  Clinion,  post.  Vol  XII,  48,  see  04.  ^**f.  ««n«>^ 

relief. 
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tbe  Plaintiff  was  bound  td  take  it :  for  no  dissent  waa  e%* 
pressed .  from  the  kttcr  of  1781  ;  in  which  the  Defendant 
desires  to  set  off  that  against  00  mueh  of  the  demand,  and 
If  Bridge  had  pressed  him,  he  would  have  said,  he  meant  to 
give  the  Plaintiff  the  benefit  of  the  purchase :  but  his  Lord^ 
ship  added,  that  he  would  leare  him  to  his  election  either  to 
take  it  or  not ; '  and  declared,  that  the  Defendant  conveying 
Ae  estate  purchased  for  1600/.  has  a  right  to  set  off  that 
against  so  much  of  the  demand;  with  the  like  direction  as  to 
the>  purchases  firom  Dawson  and  Cotton  (  54  ).      . 

(54)  This  decree  was  affirmed  509.  Lord  Bardwieke  ?.  Verifm9 
iipon  a  re-hearing  as  to  part  by  ante,  Vol.  IV,  411.  See  tlia 
Lord  Eldcm,  C.  post,  Vol.  VII,    note,  418.  • 


laoo. 

Rolls. 
Jul^  7M,  18/A. 
Ante,  Vol.  IV, 

708. 
The    decree 
affirmed  on  a 
rehearing. 


BROWN  r.  HIGGS.    • 

fpHIS  cause  (  reported  ante^   Vol  IV,  708  >  came  on  to  1^ 
re-heard,  upon  the  petition  of  the  Defendants  Higgs  and 

Wis  wife. 


s     . 


Mr.  Stratford  and  Mr.  Fonblanquef  for  the  Defendants 
First,  these  Defendants  are  aggrieved  by  this  decree ; .  as  no 
declaration  is  made  as  to  the  Lower  Swell  estate :  Secondly, 
as  the  Brixe  Norton  estate  is  declared  well  bequeathed  in 
trust,  for  all  the  children  ol  Samuel  Brown  and  William  Atih 
guitus  Brown. 

As  to  the  first  point,  the  bill  does*  not  pray  any  declaratioii 
as  to  the  Lower  Swell  estate :  but  it  is  very  desirable,  that 
^e  opinion  of  the  Court  should  be  pronounced  as  to  that. 
By  suspending  the  question  the  Court  suspends,  and  may 
probably  disappoint,  the  right  of  the  husband;  to  whom,  if 
the  decree  is  made  in  her  favour,  it  will  belong,  subject  to 
her  equity. 

Upon  the  other  point,  the  disposition  of  the  Lower  SweU 
(Sstate  goes  ta  explain  th^  o|||er.  There  is  a  manifest  coi>> 
fidence  in  th^  nephew  John  Brown  as  to  the  former.  •  All  are 
not  intend^ed  to  take :  but  the  choice  depends  upon  his  dis^ 
.pretio|u    It  is  impossible  therefore  to  say,  that  any  one,  much 

•  less. 
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less,  that  aU,  could  take  without  his  appointment.  How  ean  iMNb 
this  doctrine  be  reconcB^d  with  the  intention  to  give  that 
estate  to  one  ?  How  can  the  Court  in  execution  of  thie  trust 
devplying  on  it,  do  that,  which  the  trustee  could  not  hare  Hkicsi. 
done?  The  discretion  as  to  the  oth^r  estate  is  considen^bljr 
enlarged :  but  stiH  there  is  a  discretion,  to  be  executed  per* 
sonally.  These  words  seem  to  have  been  understood  by  the 
Court,  as  if  *'or**  was  to  be  construed  *'and."  It  is  not 
material  to  these  Defendants,  whether  that  construction  can 
be  made,  or  'not :  if  it  can,  the  saibe  power  of  selection  must 
apply  also  to  the  children  of  WiUhm  Augustas  Brown  as  to 
the  children  of  Samuel.  The  question  is,  whether  there  is  h 
gift  to  either  class  of  children,  so  that  they  can  take  any  bede^ 
fit,  but  in  the  manner  expressly  directed;  viz»-  by  the  choion 
of  John  Brown.  That  question  is  distinctiy  determined  in  Tks 
Duke  of  Marlborough  v.  Lord  Godolphin  (  55 ).  Lord  Hard* 
vnche'%  words  are  ( 56  )  ^*  Here  is  no  gift  to  the  children  of  ihis 
*'  testatrix,  otherwise  than  as  they  might  take  by  execution  of 
^  the  power  by  her;  and  coifseqtiently  the  legacy  is  a  mero 
^*  gift  to  her  for  life,  with  power  to  dispose,  ftc*"  That  ease 
was  infinitely  stronger:  the  testator  was  making  a  provision 
for  children;  and  an  attempt  Was  made  to  execute  the  power : 
yet  Lord  HarduAcie  would  not  aid  that  defective  execuCion» 
In  this  case  there  has  been  no  attempt  to  execute  the  poweis» 
The  true  distinction  is,  that,  if  there  is  a  gift  to  the  chHdrei^ 
and  the  power  is  only  as  to  the  proportions,  the  diildren  shalj^ 
take,  though  there  has  been  na  appointment:  but  this  is  He, 
gift  to  the  children :  it  is  simply  a  gift  to  one,  with  a  (Mwer 
to  give  to  another ;  and  there  is  a  residuary  legatee.  Where 
the  gift  is  through  a  power,  and  the  power  is  not  executed,  it 
is  as  if  there  was  no  such  ppwe^.  How  can  the  power  devdlye 
on  the  Court  ?  The  person  to  execute  it  is  expressly  pointed 
out ;  and  that  negatives  an  execution  by  any  other  authority.. 
The  testator  might  have  reasons  fcnr  trusting  tiiis  person*-  He 
might  be  apprized  of  all  the  testator'ci  partiality.  The  fallacy 
is  in  treating  that  as  a  trust,  which  is  manifestly  intended  as 
a  power.  Mr.  Powell {57 )  states. the  distinction  between  a  noiir 

exeeiiCioii 
(66)  3  Ves\  01/    See  that  case        (5€()  t  Fci.  i$:  » 

alsted  from  the  Register^tf  Book        (57)  Poweit,  on  Poff>ets,  IW. 
in  the  judgment,  post.  •>    '    .     ; 
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execution  and  a  defective  execution;  that  EiQimty  wiH  never 
interfere  to  supply  the  former ;  because  it  would  be  repugnant 
to  the  nature  of  a  power.  It  is  true,  as  was  said  by  the  pte-i 
sent  Solicitor  Ge7$eral  in  his  reply  in  this  cause/ the  Court 
ifill  never  permit  a  trust  to  fail  by  the  non-execution  or  death 
of  *  the  trustee :  but  that,  though  true  as  to  the  trust,  does 
not  apply  to  a  power;  where  the  act  to  be  done  is.  not  a  mere 
apportionment  of  quantity,  but  a  selection  of  objects ;  which 
the  Court  will  not  take  upon  itself;  because  the  Court  cannot 
|ret  at  the  grounds,  by  which  the  discretion  was  to  be  regu-' 
lated.  These  children  were  intended  to  have  just  what  Jokm 
Brown  should  9ay ;  and  the  Court  is  called  upon  to  say,  the 
testator  has  given  to  these  children :  but  though  the  Court 
will  aid  a  power,  it  will  not  create  a  devise, 
-'.  In  the  case  of  the  particular  execution  of  a  power  failing 
by  death,  or  accident,  as  idiotcy,  &c.  the  Court  has  taken 
upon  itself  the  execution :  so;  as  to  charities :  but  the  reason 
is,. that  charity  is  the  object;  which  was  the  ground  oi Mogg* 
ridge  v.  Thackwell  (58),*  and  those  cases  were  upon  thie 
former  argument  admitted  to  stand  upon  their  owii  ground. 
in  Mason  v.  Limbrey  (59)  the  wOrd  ^*  desire'*  amounted  to 'a 
distinct  gift;  which  was  also  the  ground  oi  Hen-ding  v; 
Glyn  ( 60 );  and  if  not,  that  case  must  be  considered  as  over* 
ruled  in  The  Duke  of  Marlborough  v.  Lord  Godolphin.  In 
Witts  V.  Boddington  (  61 )  there  was  a  clear  legacy  by  infer^ 
cfnce  from  the  limitation  over,  if  there  should  be  no  gfand-r 
<ehildren.  It  happened  Also,  that  the  grand-children  were  the 
next  of  kin;  and  there  were  no  residuary  bequest,  ^ 

Mr.  Stanky  and  Mr.  BeUy  in  support  of  the  Decree. 
The  question  as  to  the  Lower  Sfvell  estate  doeis  not  now 
arise*     That  cannot  be  ripe  for  decision  till  the  death  of 

Mrs. 


(&8)  Ante,  Vol.  1, 464.  SJBro. 
C.  C.  617.  Post,  Vol.  VII,  36, 
See  The  Attorney  General  v.  An- 
drew, The  Attorney  Oenerdl  v. 
'Bowyer,  ante,Vbl.  Til,  63S,  714. 
Qyrbyn  r,  French,  IV,  4 1 8. 

(5P)  Cited  2  Ve$.  67. 


(60)  1  Ath.   469.      See  that    jadgmeDt,  post 


case  stated  from  the  Register's 
Book  in  the  jadgment,  post,  601, 
and  from  Mr.  JoddreiT^  note. 
Vol.  VIII,  671.  Wriyhi  r. 
Atkyns,  XIX,  209. 

(61)  3  Bro.  C.  a  06.    SUted 
from  the  Register's  Book  in  the 
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Mt^  Higgs:  but  her  husband,  may  presevye  his  riglit  .by 
aMigniBgit  immediately  to  a  trustee.  .*  .   * 

With  respect  to  the  other  part  of  the  oa$ej  the  constructioiiy 
ihat  has  been  put  upon  it  by  the  decroe,  is  the  most  radotud^ 
and  the  nearest  to  the  intention^  that  can  be  supposed* 
Tliough  a  power  of  selection  as  given  to  John  Brawn,  the  in- 
terest of  the  children  does  not  depend  entirely  upon  the  selec- 
tion to  be  made  by  him.  Ail  the  children  of  Samuel  Brown 
and  WiUiam  Augustus  Brown  were  in  the  testator*s  contem* 
-platiom  The.  fair  construction  is,  that VbAfi  Brown  was  in 
fis^^t  made  a  trustee ;  and  had  somednng  more  than  a*  mere 
power  of  nomination  and  selection ;  and  then  there  are  many 
authorities.for  the  proposition,  that  the' trust  shall  not  fail  by 
the  death  of  the  trustee.  Doyley  v.  The  AUorviey  Qen^-- 
ra/<62)  is  a  very  strong  case  to  that  effect.  The  inter- 
position of  the  Court  oh  that  grou^  is  said  to  be  confined  to 
charities:  but  though  it  has-been  exercised  more  firequentty 
in  those  cases,  yet  it  is  general :  and  in  Moggridge  v.-  Thack-- 
well  the  argument  was  upon  the  general  principle;  that.jn  all 
ca^s  of  the  death  of  the  trustee  the  power  devolves  upon 
the  Court.  Suppose,  there  was  only  one  child:  in  that  cai^te 
John  Brown  could  have  no  discretion.  .  The  distinction  be* 
iween  a  trust  and  a  power  in  this  respect  is  not  just«  In 
Alexander  v.  Alexander  (63)  Sir  Thomas  Clarke  does  not 
take  that  distinction;  but  speaks  (64)  oS  powers  devolving 
upon  the  Court,  where  by  accident,  as,  the  death  of  persons, 
they  cannot  be  exerdsed  by  those  persons*  Wherever  there 
ia  a  clear  intention,  that  certain  people  shall  take,  and  the 
n^ode  only  is  left  to  the  party,  that  is  a  tru6t.  It  does  not 
depend  upon  the  use  of  a  particular  word.  This  Court  lobkd 
to  the  substance;  according  to  what  hordHardwicke  says  (65) 
in  Godolphin  v.  Godolphin.  Some  of  the  cases,  which  were 
conridered  in  BuU  v.  Vardy  (66),  have  had  the.woril  "  de- 
sire": but  they  do  not  turn  upon  the  particular  word,  if  tlie 
intention  appears,  that  certain  objects  shall  take,  and  ^ose 

objects 

(62)  4  Ftft.  485.  also  Malim  v.  Keighley^  II,  3d3, 

.  (63)  2  Fet.  640.  620,  aud«  the.  cases  4wlleGted  ia 

(64)  2  Ves.  643.  Sir.  Sanderis  notes  U>  Harding 

(65)  i  Vei.  23.       .  v.  Ghfn,  I  Aik^  469,  and  ante, 

(66)  Ante,  Vol.  I,  270,  See       Vol,  I,  272. 
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IQOO.        <d>jecte  aK  pointed  out    Anodier  ciretunstBiice,  uponiriiMli 
bSTowh      ^^^  can  be  no  doubt,  that  this  i.  a  trust,  is.  that  there  is 
v.  no  dispoAitioii  over.      The  Duke .  <^ .  Marlbaraugh  t.  Lard 

Hi96$.  Godolphm  u  plainly  distinguishable.  In  ^his  case  the  person^ 
1^  was  to  execute  the  power,  died;  and  never  did  app<Mnt; 
,fi|id  thereby 'it  is  become  absolutely  impossible  to  exercise  it : 
in  that  an  actual  appointment  was  made  by  way  of  will;  and 
two  of  the  legatees  died  in  the  life  of  the  testatrix ;  aiid  the 
question  was,  not,  what  would  have  been  the  result,  if  she  had 
died  without  attempting  to  execute  the  power,  but,  whether 
thope  two  shares  lapsed ;  as  to  which  the  attempt  to  execute 
^e  power  failed  by  accident.  Another  distinction  is,  that 
was  a  power  coupled  with  an  interest.  •  The  object  of  the 
power  was  to  secure  their  obedience  to  Lady  Sundetlandi  net 
merely  for  the  benefit  of  the  children.  The  distinction  Is 
exactly  that  pointed  out  by  Sir  Thomas  Clarke  m  Alexamdet 
y.  Alexander.,  In  Maddison  v.  Andrew^&J)  the  eases,  m 
whiqh  powers  have  devolved  on  the  Court,  are  mentioned; 
[  *499  ]  the  non-acting,  *  misbehaviour,  or  death,  of  trustees.  Ttie 
distinction  between  die  &ilure  of  a  trust  by  the  death  of  the 
person  to  execute  it,  and  the  case,  where  that  person  has  at- 
tempted to  execute,'  but  Ihe  performance  fails  by  the  deadi 
•of  the  object,  is  dear  and  well  founded ;  and  is  recognised 
in  the  two  caisies  last  mentioned. 

.  •  •     • 

.    7%e  Master  of  the  Rolls.  * 

As  to  the  Lower  Swell  estate,  what  right  have  I  to  give 
an  opinion  upOn  that?  It  is  a  legal  estate.  It  b  not  in  a 
trustee.  I  am  not  called  upon  to  make  a  trustee  convey. 
An  ejectment  may  be  brought. 

Mr«  Stratford ^  in  Reply « 
Certainly  as  to  that  estate  an  ejectmeiit  might  be  brought 
Ko  declaration  of  any  right  as  to  that  is  called  for. 

With  respect  to  the  other  estate,  the  great  difference  is  sis 
to  what  may  be  supposed  a  trust,  and  what,  a  power.  Hard" 
ing  v«  Glyn,  if  not  distinguishable  both  from  this  case  and 
■The  Duke,  qf  Marlborough  v.  Lord  GodotpIuMf  must  be  oon- 
ndered  as  over^ruled  by  that  case.    It  may  be  distinguished 
upon  the  word  ^'desire;**  which  according  to  many  deter- 
minations 
(67)  1  Ves.  61. 
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ininations  amounts  to  a  gift..  Doyley  y.  The  Attorney  Gener^l^ 
so  far  .as  it  did  not  relate  to  the  eharity,  as  to  wbi^h  it  is  put 
of  the  question,  went  upon  the  same  ground  b:^  Harding 
y,  Glyn.  It  was  an  execution  of.  a  gift  in  shajres  and:  pro- 
portionsy  in  the  mode  prescribed  by  the  testator.  Isr  WUi$  r# 
Boddingtan  there  was  a  gift  to  the .  grand-children  \>j  im- 
pUcatioiL  The  circumstance  pf  a  defective  execution  *  al^ 
tempted  in  The  Duke  of  Marlborough  v^  Lord .  Godolplim 
makes  the  stronger  in  &vour  of  this  I>ef6ndant  If  the  Court 
will  not  aid  that,  they  will  not  interfere,  where  there  has  been 
no  attempt  to  execute  the  power.  The  case,  that  has  boen 
put,  supposing,  there  had  been  only,  one  child,  is  plau^iible : 
but  that  is  not  the  case ;  and  even  in  that  case,  if  John 
Brown  had  died  without  expressing  any  disapprobation  of 
that  one,  his  consent  might  be  implied  from  his  silence.  If  U 
were  material,  it  might  be  contended,  that  the  gift  to  the 
children  of  WUliam  Augustus  Broum^  is  to  take  place.  only» 
if  there  should  be.  no  appointment  to  the  children  of  Samudi, 
The  testator  has  entrusted  John  Broum  to  say,  which  of  the 
children  of  Samuel  should  take:  then  who  can  8ay>  whicb 
ehall  take,  and  in  what  proportions?  ^  Can  the  word  ^  such** 
be  construed  **  all?'*   Are  not  some  n^essarily  excluded? 


iaa«. 
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Master  of  the  Rolls. 

I  am  extremely  glad  this  cause  has  been  reheard;  for  ft 
has  afforded  me  the  oppoitunity  of  looking  very  narrowly  into 
the  case  of  The  J)uke  of  Marlborough  v«  .Lord  GodofyjAin4 
The  principal  case  has  been  very  well  argued;  and  I  have 
had  the  opportunity  of  giving  myself  every  informsttipn.  upon 
a  point,  certainly  of  no  little  difficulty  and  doubt:  but  not- 
withstanding the  arguments,  which  for  a  .time  shook  my 
cq[>inion,  upon  fuU  consideration  I  think,  the  decree  ought  not 
to  be  altered, 

I  have  looked  into  the  case  I  mentioned ;  and  if  my  der' 
eree  was  contradictory  to  that,  I  should  have  paused^  befi>i«f 
I  should  have  held»  such  a  decree  ought  to  stand  against  th0 
liuthority  of  Lord  Hardwieke^,  in  a  canse^  upon  which  his 
Liordship  must  have  taken  very  considerajiile  pains,  firpm  th^ 
great  magnitude  of  the    property ;   and  I  am  very  gUd  to 

.'  find* 
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Ctoneral  resi* 
dnarjr  clause 
in  a  wiU  passes 
vhat  is  not 
well  disposed 
of. 


^d|  t  can  affirm  my  decree  without  infringing  upon  tli6  att^ 
tJiority  of  that  decision.  If  it  would  have  that  effect^  I  should 
not  set  up  my  own  opinion  against  that  of  so  great  a  mah,  in 
a^-  oause  of  that  nature/  and  which  must  have  undergone  so 
amch  cdnsidehition  by  him. 

It  Is  to  be  observed  upon  the  circumstances  of  this  case^ 
that  the  whole  interest  the  testator  had  in  the  Briste  Nariom 
Estate  is  given  to  John  Br  oum  upon  certain  trusts;  and  aftet 
ihose  tnists  are  performed  he  authorizes  and  empowers  him 
to  dispose  of  the  surplus  rent  in  this  manner.     Upon  thisdisf 
(position  and  the  facts^  that  have  taken  place^  the  question 
is,  whether  this  sentence  in  the  will,  upon  which  the  question 
arises,  is  to  be  considered  as  merely  giving  John  Broufn  a 
power  if  he  thinks  fit,  to  give  the  profits  of  the  farm,  of 
which  he  was  the  trusteCi  to  the  chQdren  of  Samuel  Broum  or 
William  Auguitus  Broum,  or  whether  upon  the  true  couf- 
atruction  it  is  any  thing  more  or  less  than  a  mere  trust  in 
lum,  with  a  power  to  single  out  any  he  might  think  inor^ 
deserving,  but  a  gift  to  him  in  trust  for  those  children  at  aS 
events;  and  I  am  of  the  s^me  opinion,  upon  very  full  coi»!> 
sideration,  and  after  the  very  able  arguments  I  have  heard 
to  shake  that  opinion,  that  it  is  a  trust,  and  not  a  power  in 
John  Brown  ;  and  that  his  non-exercise  of  that  power,  or  die 
circuQisttince  of  his  being  incapable   of  exercising  it,  ^will 
not  prevent  the  objects  of  the  testator's  bounty  from  taking 
in  some  manner ;  though  the  power  of  distribution  on  aocount 
of  the  death  of  the  trustee  cannot  low  be  exercised. 
^    There  is  no  doubt  as  to  the    question  between  the   re- 
siduary legatee  and  the  next   of  kin.    No  petition  of  rtr 
hearing  has  been  presented  by  the  next  of  kin ;  and  most 
unquestionably,  if  this  interest  is  not  well  given  by  the  will^ 
it  passes  by  the  residuary  disposition  ( 68  ). 

As  to  the  point,  which  is  the  subject  of  the  rehearing,  the 
Couivsel  have  very  properly  endeavoured  to  pi^ove,  this  was 
not  a  trust,  but  a  power.  If  that  is  so,  their  argument  must 
prevail;  for  I  finely  admit,  the  power  has  not  been  exer^ 
cised ;  and  it  is  such  a  power  as;  I  agree,  the  Court  cannot 
exercise:  and  if  it  has  not  been  exercised  by  the  party,  it 
does  not  devolve  upon  the  Court.    The  question  therefimre 


(08)  See  the  note,  ante,  Vol.  IV,  716. 
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Ib,  whether  there  is  anything,  from  which  an'  •  iiitention  ap^. 
pears,  that  the  children  q{  Samuel  Brown  and  William  Au-^ 
gu8tu9  Brown  were  the  objects,  to  whom  the  testator  meant 
to.  give  this  interest,  with  a  power  .only  .in  Jokn  Brown  to 
select  or  apportion,  if  he  saw  any  reason  to  give  a  pre- 
ference. 

'  The  two  cases,  most  reUed  on  upon  both  sides,  are  Hard*, 
mg  y.  Glffn,  in  support  of  the  decree,  and  The  Duke  of 
Marlborough .  v.  Lord  Godolphin  against  it ;  as  affording  a 
proof,  that  words  of  this  sort  are  to  be  construed  as  powers, 
and  not  as  trusts.  I  have  taken  some  time  .to  look  into  those 
cases,  and  Witts  v.  Boddington;  in  order  to  be  quite  sure, 
that  the  real  state  of  those  cases  agrees  with  the.  reports; 
and  I  have  extracted  the  small  differences,  that  do  appear  in 
the  Register's  Book,  as  contrasted  with  the  printed  reports. 
First,  as  to  Harding  x.  Glyn.  It  is  not  reported  by  itself  ill 
Vesey^  but  is  mentioned  in.  the  argument  of  The  Duke  of 
Marlborough  v.  Lord  Godolphin.*  This  case  is  reported  in 
AtkynSy  but  extremely  short;  and  the  statement  pretty  nearly, 
agrees  with  the  other  book.  But  I  will  state  it  from  the  Re? 
gister*s  Book  ( 69 ). 

The  testator  gives  to  his  wife  all  iiis  estate,  leases,  and  in^ 
terest,  in  his  house  atHatton  Garden,  and  all  the  goods,  &c.; 
bat  did  desire  her  at  or  before  her  death  to  give  such 
lease,  &c.  u|ito  and  amongst^ such  of  his  own  relations  as 
she  should  think  most  deserving  and  approve :  df.  The  bill 
states  that  the  wife  made  her  will;  and  thereby  bequeathed  id 
the  Plaintiff  Elizabeth  Stacy  5001.  to  the  Plaintiff  Harding 
Staey  G00lf\  and  then  proceeded  thus:  ^  Item,  I  give ^and 
f*  bequeath  to  Henry  Swindell  of  Tongeson  all  my  estate; 
**  right,  title,  and  interest  of  and  in  all  my  messuage  in 
'^  Hatton  Garden i^  and  which  said  messuage  is-  the  house; 
which  her  husband  bequeathed  in  manner  aforesaid ;  and  the 
testatrix  gave  to  Gdeb  Harding  all  her  plate  and  5002. ;  and 
afiter  giving  several  legacies  gave  the  residue  to  Rokeby  and 
Claget;  and  made  them  executors;  and  soon  after  died^ 
without  having  given  at  or  before  her  death  the  goods  in  the  * 
house  in  JHattott' Garden,  or  without  having  disposed  of  any 
of  her  huajband's  jewels  to  his  relations;  tiiouffh  the  PlaintiflBb' 
'  '  charged, 

(69)  Register's  Book,  1738,  A;  . 
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cha^gedi  that  the  said,  testatrix  EUxabeth  HmtSng  not  har* 
ing  any  property  in  the  said  furniture  and  jewels,  but  only 
for  Mkf  and  a  limited  piowerof  disposing  of  the  same  to  h«r 
husband's  relations,  which  she  has  not  done,  therefore  they 
ought  to  be  distributed  among  his  relations  according  to  the 
Statute  of  Dbtributions  of  Intestates'  estates  ( 70 )»  The 
detsree  declares,  that  the  Defendant  Henry  SwindeU  ihe  son 
ii  entitled  to  the  leasehold  house  in  Hatton  Garden  deviseA 
to  him  by  the  will  of  the  said  Elizabeth  Harding  pursuant  to 
the  power  given  her  by  the  will  of  her  husband.  But  it  does 
not  appear  to  me,  that  this  person,  to  whom  that  hou^e  waa 
given,  was  one  of  the  next  of  kin  of  the  testator.  The  decree 
then  proceeds  to  declare,  that  so  much  of  the  household  goods 
m  Hatton  Garden  and  other  personal  estate  of  the  said 
Nicholas  Hardingf  deyiaed  by  his  will,  which  she  did  not 
dispose  of  according  to  the  power  given  her  thereby^  in  case 
the  same  remain  in  specie,  or  the  value  thereof,  ought  to  go 
to  the  next  of  kin  of  the  testator,  and  be  divided  equally 
amongst  them,  to  take  place  from  the  time  of  the  death 
of  the  said  Elizabeth  Harding ;  and  that  the  devise  of  liie 
plate  to  Caleb  Harding  pursuant  to  the  power  given  by  her 
husband's  will  is  a  good  devise.. 

.  The  Court  seems  to  have  held,  that  under  the  wtmd 
"  relations "  she  might,  if  she  thought  fit,  inclpde  personi» 
not  next  of  kin ;  but  as  to  so  much  as  she  had  not  disposed 
of,  it  wbuld  go  to  such  persons  as  were  next  of  kin  aocprding 
to  the  Statute  of  Distributions. 

The  Counsel  for  the  Defendants  were  so  conscious  of  diis 
case  pressing,  as  it  certainly  does  upon  all  principles,  apon 
the  determination  of  the  present  case,  that  they  contacted, 
diat  if  that  case  does  bear  upon  the  present,  it  was  over-roled 
by  The  Duke  of  Marlborough  v.  Lord  Godolphin;  and  indeed 
if  that  case  was  contradictory  to  it,  that  might  have  bees 
arguedl  But  I  do  not  find  any  opinion  of  Lord  HarduM^ 
tending  to  shew,  he  disapproved  of  the  former  case*  Har^Bmg 
y^  Glyn  appears  to  differ  in  no  other  respect,  but  that  in  thst 
ease  thereare  words  of  request  and  desire;  f<^  the  power  was 
s»  extensive.  There  is  as  great  power  of  selection.  It  does 
ttot  fix  vipdn  any  particular  persons ;  and  it  could  go  only 

to 
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to  iueh  a»  the  person  having  the  pow«r  shouU  think  deserving 
iuid  approve  of;  and  but  for  the  wards- of  desire  and  request 
there  is  •  no  difference  between  this  ease  and  that^  The  Court 
£ould  not  have  exercised  for  the  testatrix  in  that  case  that 
Jpower  of  approbation  and  selection. 

,  Another  case>  much  xelied  upon  in  favor  of  his  trusti  was 
tViits  V.  Boddington.  The  Report  of  that  case  is  very  short. 
It  is  very  material  to  state  that  case  accurately ;  for  when  it 
is  considered;  it  can  hardly  be  said  to  bear  upon  this  question; 
Sat  there  was  a>  decisive  intention^  Uiat  at.  all  events^  if  there 
irere  grand-children,  they  shoidd  take.  The  case  is  thb  ( 71  > 
Lee  Sieere  by  his  will  gave  to  his  wife  the  use  and  enjoyr 
snient  during  her  life  of  aQ  his  watches^  jewels,  &c.  with  powj^ 
lor  her  by  will  or  otherwise  to  give  and  bequeath  the  same 
imto  and  amongst  some  one  or  more  of  the  child  or  childreB 
of  his  said  daughter  Martha  in  such  manner  and  proportions 
sw  she  his  said  wife  shall  think  proper :  but  in,  case  no  such 
cfcildren  of  his  said  daughter  should  be  alive  'at  the  time 
of  his  wife's  decease,  then  he  desired,  or  directed  her  to  give 
or  leave  the  same  unto  some  one  or  more  of  his  own  relations^ 
so  that  the  same  should  not  at  any  time  or  in  any  manner 
go  to  any  of  the  family  of  fVittS4 

Etizabeth  Sieere  made  her  will,  as  follows : 

*^  The.  family  plate  and  jewels  I  will  not  bequeath  to  any 
'*  grand-child;  but  as  a  sincere  mark  of  esteem  for  my  husf 
*^  band*8  memory  leave  them  to  be  disposed  of  as  he  has 
**  mentioned  in  his  will  if  J  did  not  leave  them  to  either  of  the 
*•  chiUren." 

So  I  do  not  think,  the  great  opinion  of  Lord  7%tir/(ni' can 
be  called  in  aid  of  the  construction. contended  for  in  this  case; 
for  in  that  will  there  was  that,  which  is  decisivci  that,  if  there 
were  any  grand-children  of  the  testator^s  daughter  Martha^  he 
intended,  such  grand-children  or  grand-child  should  have  it* 

Several  other  cases  were  mentioned  \  which  it  is  not  material 
ts  detail:  the  question  being  only  as  to  the  principle  to  be 
d^dkced  firom  them/  There  is  one  string  of  cases,  such  as 
PieT$(my.Xlamet{^i).  Though  they  were  not  much  relied 
vpte,   the  principles  of  them  apply  directly  to  the  present 

case* 

(7L)  Begister^s  Book,  1789,  660. 
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imse.  It  appears  to  me  upon  looking  very  accurately  ititb 
those  cases,  that  it  is  perfectly  clear,  that,  though  the  power 
is  giveii  ih  such  a  manner,  as  clearly  to  shew,  a  great  latitude 
of  selection  was  intended,  such  as  the  Court  could  not  possibly 
take  upon  themselves  to  exercise,  and  though  there  was  as 
^uch  reason  in  those  cases  as  in  this  to  contaid,  that  the 
testator  meant  only  such  as  should  be  selected,,  yet  in. all  those 
cases  the  Court  have  held,  that  theire  was  a  clear  trust,  with 
a  power  to  be  exercised;  and  that  the  non-exercise  of  that 
power  could  not  prevent  the  Court  from  giving  it  to  the  objects 
of  the  trust.  1%  is  sidd^  that  in  that  case  it  is  hardly  possible 
to  knoWj  what  the  testator  meant ;  and  he  had  no  wish  to 
give  to  descendants,  -except  those  to  be  selected ;  and  the 
argument  urged  is,  that  ih  all  those  cases  the  Court  i&to  seei 
whether  an  intention  appears,  that  the  person  shall  have 
«  tniBt  reposed  in  him,  leaving  him  nothing  but  a  power 
of  distribution ;  and  if  so,  though  a  power  of  selection  is 
addedi  which,  I  admit,  the  Court  cannot  exercise,  y^t  the 
mopnent  it  is  determined  to  be  a  trust,  that  trust  shall  never 
fail  by.  the  non-execution,  or  the  inability  of  the  trustee  to 
exercise  it. 

Lord  Kenyan  in  Pierson  v.  Garnet  refers  to  Richardson  .v. 
Ckapmani  73 ) ;  which  is  a  very  material  case.  It  went  to  the 
House  of  Lords  from  the  decree  of  Lord  Nortbingion.  It 
fihews,  that,  however  difficidt  it  may  be  to  select  the  persoHi 
mtonded,  and  though  it  must  depend  from  the  nature  of 
the  trust  upon  the .  opinion  of  the  trustees  as  to  the  merit 
of  the  persons,  who  are  the  objects,  yet  the  Court  ^1  execute 
even  a  trust  of  that  nature,  if  the  trustee  shall  eith^  negtect 
to  execute,  or  be  disabled  frrom  executing,  or  shews  by  his 
eonduct  any  intention  not  to  execute,  it,  as  the  testator  ^in- 
tended he  should  execute  it.  When  one  reads  the  nature 
of  that  trust,  how  difficult  it  was  to  make  the  Section,  it  is 
decisive  to  shew,  the  Court  must  do  it ;  though  the  trust  is  in 
its  nature  so  discretionary.  In  that  case  there  was  an  absolute 
gift  by  the  Archbishop  of  his  options  upon  a  trust.  See, 
what  that  trust  is :  to  present  such  of  persons  moptioned^  h 
very  large  number,  not  only  particular  persons,  but  domestics 
and  other  friends,  according  to  their  discretion*  They  could 
not  have  given  among  all  the  objects ;  which  biay  be  done  in 

this 
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this  cW.  \n  that  there  must  have  been  some  selection ;  tOfki 
the  persons  to  take  could  only  t^ke  according  to  the  souiid 
discretion  exercised  by  the  trustees.  That  case  is  wiell  known ; 
and  made  a  great  noise.  Therefore  there  is  no  obcasion  to 
state  it.  The  trustee  tried  first  to  ^e  as  much  as  he.  could 
to  himself.  At  all  ef^nts  he  could  not  give  it  to  bim6el£ 
He  then  fixed  upon  a  person,  with  whom  he  appeared  to  have 
made  a  bargain  for  a  living  by  his  presenting  that  person 
and  then  getting  him  to  exchange.  All  this  was  pUt  an  end 
to ;  and  then  finding,  he  could  not  make  that  exichangey  he 
made  a  presentatioA  to  Mr.  Venner;  swearing  positively,  that 
he  made  it  without  any  condition  or  restriction  whatsoever; 
mSi  that  he  did  verily  lielieve  that  person  to  be  the  most 
proper  person  according  to  the  trust.  Lord  jNcrihingtoi^ 
diought  it  that  sort  of  trust,  that  this  Court  coilld  not  execute ; 
that  he  could  not  judge  of  the  merits  of  those  persons;  tha( 
it  was  left  entirely  to  them ;  and  he  dismissed  the  bill; 
thinking,  he  could  not  interfere.  Upon  the -appeal,  very 
luckily  for  the  appellant  Dr.  Richardson,  the  other  persons^ 
who  stood  prior  to  him,  not  appearing,  the  House  of  Lord^ 
reversed  the  decree ;  and  ordered  the  presentation  to  be  tiiade 
to  the  appellant  Dr.  Richardson.  ^ 

Lord  Kenyon  aUuded  to  this  case,  as  establishing,  that  if  a 
trust  can  by  any  possibility  be  exercised  by  the  Court,  the 
non-executioa  by  the  trustee  shall  pot  prejudice  the  Cestui 
que  tirusts. 

Then  it  comes  to  the  only  question;  whether  this  is  li  tnis| 
or  a  power.  '  The  distinction  between  a  trust  and  a  power  ( 74  ) 
is  very  nice,  I  admit;  when  we  come  to  see  The  Duke  of  MarU: 
borough  V.  Lord  Godolphin.  In  that  case  it  was  held  merely  a 
power.  I  confess,  if  it  were  not  for  that  authority,  I  think* 
there  is  great  reason  to  contend,  that  it  was  an  absolute  gift 
to  the  children,  with  a  power  of  *  selection  only.  The  Report 
is  nearly  accurate.  The  testator  by  his  will  gave  an  absolute 
legacy  of  30,000/.  to  his  wife.  He  appointed  executors ;  an4 
made  his  eldest  son  residuary  legatee.*  The  Register's 
Book  (  75  )  states  the  words  of  the  codicil  as  follows : 

**  My  farther  will  and  meaning  is,  that  the  legacy  givei;! 
'^  and  bequeathed  by  this  my  will  to  my  wife  shall  be  to  heir 
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^^  own  use  and  benefit  for  and  during  ber  natural  life' only  3 
^' and  from  and  after  ber  decease  the  said  wbole  legacy:  be 
'*  divided  and  distributed  amongst  such  of  tiny  children  and 
^'  in  such  manner  and  proportions  as  the  said  Countess  shall 
*'  by  any  deed  or  instrument  in  writing  or  by  her  last  wiH 
^'  direct  and  appoint^  and  to  no  othei^se  or  ptdrpose  what« 
*' 6oever;  and  for  the  better  performance  of  the  satioe  JAf 
*'  win*  is,  that  the  said  legacy  and  every  part  atid  parts 
^^  thereof  shall  from  time  to  time  be  placed  out  and  disposed 
*'  of  by  my  executors,  and  the  survivor  and  survivors  of  themi 
*'  with  the  approbation  of  the  said  Countess  and  for  her 
^•benefit/' 

Lord  Hardwicke  upon  consideration  of  this  case  was  of 
opinion^  that  it  was  a  mere  power,  and  not  a  trust:  the  legacy 
¥rais*  to  such  children  as  she  should  appoint,  and  to  nobody 
else ;  he  could  not  find  any  intention  in  fiaivor  of  the  children^ 
^i^d&pt  as  they  were  objects  of  her  bounty,  as  well  as  of  his. 
His  Lordship  does  not,  as  I  have  before  observed,  seem  to 
quarrel  with  ffarding  v.  Glyn ;  and  he  considered  it  merely 
u|pon  the  question,  whether  it  was  a  trust  or  a  power. 

"H  therefore  this  is  a  power,  the  power  not  being  exercised^ 
no  person  can  claim  to  have  it  exercised  at  all.  I  thinki 
I  am  ako  warranted  by  Harding  v.  Glyn  to  say,  that,  where- 
ever  the  whole  interest  is  given,  as  it  i?  in  this  caise  as  to 
the  Brixe  Norton  estate,  and  in  words,  which,  I  see,  were 
math  relied  upon  at  the  former  hearing,  viz.  ''  to  employ,^  he 
is  elearly  made  a  trustee,  and  for  the  whole  interest.  I  can- 
not think,  the  words  **  atUAorize'  and  etnpow^"  can  have 
the  effect  of  turning  this  into  a  mete  power.  Such  words 
are  Httle  more  than  a  declaration,  what  are  the  trusts,  for 
which  that  person  is  already  made  a  trustee.  What  does  he 
authorize  and  empower  him  to  do  ?  To  receive  the  remainder 
of  the  rent  to  take  100/.  a-year  to  himself,  &c.  Those  wotds 
seem  *  inserted,  because  he  was  to  be  a  trustee  for  himself  to 
a  certain  point,  I  was  of  opinion  before,  and  upon  full  con- 
sideratipn  I  am  stiU  of  opinion,  that  the  Court  are  bound 
under  those  words  to  hold^  that  it  v^as  the  intention,  that 
John  Brown  should  give  to  the  children  of  Samuel  Broum, 
pr  William  Atfgustus  JBroumf  mth  a  power  to  select,  as  he 
should  think  prober  ^   that  the  testator  did  not  mean,   any 

/  part 
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part  of  the  trust  should  remain  unexecuted,  ••  loQg  aji  there  IdOp. 

iRT^re  chUdifen;  and  the  fair  construotion  U  to  give  it  to  th^        Bjk^n 
idiildren.  ^.  ' 

I  have  very  fuHy  coi^sidered  this  point.  .  It  is  certainly  ^  .^^^f  • 
p6int  of. considerable  difficulty:  but  upop  the  be§t  consid^^ 
«tion  my  opinion  reooaius  unaltered;  that  upon  ^e  true  c<H¥- 
•truction  of  this  will,  auft  the  piinciples.  laid  down  in  Pisrsw 
v.  Garnet  and  the  other  eases^  this  i^  a  trust*,  and  the  trasitee 
haying  died  'without  executing  it»  -or  transgreswgs  or  refusMf\g 
io  execute,  it^  shall  not  prevent  its  being  held  ai\  absohite 
Jienefit  for  the  objects,  with  a  power  to  give  a  prefepeQca. 
I  put  this  case  at  the  former  hearing.  Suppose,  there  h^ 
been  but  one  child.  The  trustee  in  that  eveftt  could  no^ 
{K>8sibly  select,  or  strictly  execute  his  trust  H^  could  n(Ht 
say,  that  child  was  more  deserving,  nor,  that  he  wa9  voir 
deserving.  In  Pierson  v.  Garnet  there  is  no  doubt,  that  if 
Mr*  Pierson  dies  without  making  the  selection,  if.  he  thinks 
proper  not  to  ^ye  it  to  any,  it  would  be  a  trust  for  all.  It 
was  not  contended  that  it  would  be  an  intestacy  in  tlat  event ; 
AS  it  must  be,  if  the  argument  now  urged  prevails.  In 
Bull  v>  Vardy  {76)  Lord  Chief  Baron  Eyre^%  opinion  and 
reasoning  are  in  favor  of  my  opinion.  The  testator  did  not 
give  to  his  wife  any  interest  in  the  general  produce  of  his 
estate:  so  it  was  a  mere  power.  The  Chief  Baron  asks, 
vhether  it  can  be  considered,  that  a  testator  giving  a  power 
io  give  lOOA  to  4^,  intended  ^.  to  have  that  sum  at  all  events ; 
fMfid  that  it  is  only  a  circuitous  way  of  giving  that  sum  to  A* 
It  is  impossible  from  the  very  nature  of  it ;  for  it  wpuld  be 
an  absolute  gift  at  all  events;  whether  the  power  was  exer* 
iused,  or  not#.  As  to  the  800/.  there  were  no  objects  pointed 
put.  As  to  the  other  two  sums  it  was  a  mere  power:. the 
testator  not  having  bequeathed  the  thing,  or  given  any 
interest  in  it.  The  Chief  Baron  was  of  opinion^  they 
were  words  of  power,  and  not  of  trust ;  and  I  freely  own,  I 
agree  with  him  upon  that  will.     But  upon  this  will  there  is  ' 

aufficient  to  shew,  the  testator  meant  a  bounty  to  the  dbdl* 
dreli ;   that    he    considered   them    as    the    objects :    with '  a   . 
|>ower  oidy  to  John  Brounn  to  select,  if  be  should  find  any 
€&  them  more  4eserving  than  another* 

•  ■ 

(76)  Ante,  Vol.  I,  370, 
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HrOGS. 


i  am  very  glad,  this  case  has  been  so  well  discussed.  -It 
hiur  given  me  an  opportunity^  which  I  always  should  wish  f<ir; 
when  any  opinion  of  mine  seems  to  clash  with  that  of  so  great 
a  man  as  Lord  Hardwicke.  This  wai^  certainly  a  very  proper 
cause  to  be  reheard.  The 'deposit  must  be  paid  to  die 
Plaintiffs;  and  the  Defendants  as  residuary  legatees  wiU  get 
all  the  rest:  but  if  these  were  paiRieSy  whose  circumstances 
made  it  an  object^  I  should  not  think,,  they  ought  to  pay  for 
lyringing  this  re*hearing  forward. 

With  respect  to  the  Lower,  Swell  estate,  I  desire,  it  may 
not  be  understood  to  be  my  present  opinion,  that  there  is  a 
trust  as  to  that.  My  opinion,  as  far  as  it  goes,  without  de* 
tiding  a  point,  which  I  am  not  obliged  to  decide,  ia  with 
the  Defendants.  But  I  shall  make  no  declaration  as  to 
that(77). 


(77)  See  post,  the  decree 
alfirmed  apon  appeal  by  Lord 
JB/cfon,  C^nrol.  VIII,  661,  and 


by  the  I^oase. of  Lords  in.lSldb 
Cole  V.  Wade,  XVI,  27.  WaUer 
y.Maunde,  XIX,  424. 


1800. 
July  Wth. 
ObjectioDs  by 
a  purchaser  by 
aactioD,  Ist, 
that   a   way 
round   and 
aeross  a  mea- 
dow was  not 
specified : 
2dly,  on  ac- 
count of  a  bid- 
ding for  the 
Plaintiff:  a 
specific  per- 
formance was 
decreed  with 
cosls. 


BOWLES  'v.  ROUND. 

nPHE  object  of  the  bill  was  to  obtain  a  specific 

ance  of  an  agreement  entered  into  by  the  Defendant 
to  purchase  a  meadow,  called  Burnett's  Meadow  near  Clewer; 
which  waa  sold  by  auction  to  the  Defendant  for  99Qk 

The  principal  objections  made  by  the  Defendant  were^ 
first,  that  the  premises  were .  described  as  a  meadow,  con- 
sisting of  fifteen  acres,  without  any  notice  of  a  way  rounds 
and.  a  foot-path,  across  it : .  secondly,  that  the  lot  was  raised 
to  an  extravagant  price  by  puffing. 

The  Attorney  General  md  Mr.  T/iomson,  for  the  Plaintifl^ 
pressed  for  a  decree  with  costs :  the  Defendant  having  raised 
several  objections;  none  of  which  he  could  sustain.  The 
way  round  the  field  was  stated,  by  the  answer  to  be  a  public 
road:  but  upon  the  evidence  it  appeared  to  be  only  a  foot^ 
path ;  and  the  answer  stated, ,  that  the  Defendant  was  owner 
of  a  house  and  ground  adjoinmg. 
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"  Uppn  the  other  objection,  they  said/  the  person  btdding  for 
the  Plaintiff  was  declared  by  the  auctioneer.  It  was  put  up 
at  900/.  The  Defendant  bid  910/. :  the  person  employed  for 
the  Plaintiff  bid  9S0L  i  and  it  vrsB  knocked  down  to  the 
Defendant  at  950/. 


itm. 


BowLxi 


Vi 


•K6vkD. 


.T 


The  Solicitor  General  for  the  Defendant,  obiierved  upon 
the  variance  from  the  description,  and  the  disadvantage 
arising  from  this  way ;  which  by  length  of  time  had  become 
very  wide..  .  '    .  ^ 


J 


Lord  Chancellor.  •       .       ; . » 

Certainly  the  meadow  is  very  much  the  worse  for  a  road* 
^ing  through  it:  but  I  cannot  help  the  carelessness  of  the 
purchaser ;  who  does  not  choose  to  inquire.    It  is  not  a  latent 
defect. 

Decree  according  to  the  prayer  of  the  bill  with  costs  (78)*' 

(78)  See  1  Ball  ^  Beat.  240»  221,  and  the  note,  226;  and  as 

260.      For    the   priDciples     of  to   the  practice    of  bidding  on 

eqaitable  jarisdiction  upon  sales  behalf  of  the  vendor,  Bramley 

by  aactioD,   with  respect  to  a  v.  AU^  Omolly  v.  PdnonSt  ante» 

defective  description,   see  Cat-  Vol.  Ill,    610,    625,   n.    Post, 


verley  v.  TFt7/uim«,  and  Calcraft 
V.  Rodmck,  ante,  Vol.  I,  210, 


Smith  Y.  Clarke,  XII,  477. 


>■ 


BOLGER  Pi  MACKELL.  1800. 

Jmly2lgt. 
fiATHERINE    UNDERHILL   by  her  will,    dated  thp    The  rule, 
4th  October,  1776,  disposed  as  follows :  ^^^^  fr<"^  *• 

"  And    as  to  my  worldly  estate,   after  all  my  just  debts^  Kcclesiastical 
"  funeral  expences,  and  charges  of  proving  this  my  will,  are  jj-^Jqh  ,wj-|. 

"  P*id  inning  the  t 
.  payment  of  a  legacy  does  not  prevent  the  vesting,  prevaili  in  Oovrts  c|f 
Equity  as  to  personal  legacies :  unless  a  contrary  intention  can  be  inferred ; 
as,  where  the  time  of  payment  forms  part  of  the  description  of  the  person 
to  take.  The  vesting  of  a  residuary  lieqaest  is  esp^iallj  favoorisd,  to 
prevent  an  intestacy ;  and  a  direction,  that  the  interest  should  aoeoiinlate 
and  be  paid  with  the  capital^  after  a  dedoctioa'  for  npaintenaoce  and  pre« 

fismwnl. 


$Q»a 
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paid  atod  satisfied »  I  give^  deviae,  and  dispose  of,  the  same 
**  in  manner  following :" 

The  testatrix  then  gave  and  bequeathed  to  her  mothlsr 
Mary  Snawden  the  legacy  or  sum  of  1000^.;  to  her  blather 
James  Snovbden  the  legacy  or  sum  of  2000^  ;  and  the  fegaqr 
or  sum  of  500/.  to  each  of  his  children :  to  her  brother-in-law 
Jimies  Winter  the  legacy  or  sum  of  lOOOt ;  and  to  -Ins 
dttu^ter  Catherine  \500L  Then,  after  giring  sereral  oditr 
legacieiB  in  the  same  manner^  she  *  gaye  aiid  bequeathed  the 
interest  or  dividends  of  150^  to  Susannah  fVinship,  to  be  paid 
to  her  half-yearly  for  her  life,  and  the  principal  at  her  death 
to  be  comidered  as  part  of  the  residue  of  her  ( the  testatrix's } 
*  personal  estate;  and  in  like  manner  she  gave  and  bequeathed 
the  interest  'or  dividends  of  HOOOl.  to  her  bFodier  JbkB 
iSn&mden,  to  be  paid  to  him  half-yearly  during  his  natural  life; 
and  the  principal  at  his  death  to  go  and  be  considered  as  part 
of  the  residue  of  her  personal  estate.  She  then  gave  some 
small  legacies ;  which  she  directed  to  be  paid  in  twelve  months 
after  her  decease ;  and  devised  to  James  Snowijkn  and  James 
Winter f  their  heirs  and  assigns,  the  house  she  lived  in;  in 
ttust  to  permit  her  mother  to  live  therein  rent  free,  or  to 
recieive  the  rents  and  profits,  and  to  boldi  enjoy,  and  make 
use  of^  all  the  plate,  Bnen,  china,  pictures,  household  goods 
and  furniture,  in  the  same  at  the  time  of  her  deaths  during 
her  natural  life. 

And  as  to  the  rest,  residue,  and  remainder,  of  all  her  real 
and  personal  estate,  of  what  nature  or  kind  soever  and  what- 
soever, she  gave,  devised,  and  bequeathed,  the  same  to  the  said 
James  Snowden  and  James  Winter,,  whom  she  appointed  her 
executors,  i^>oii  trust  to  layjout  the  same  upon  Government 
or  real  securities ;  and  the  interest  and  dividends  thereof  «(ie 
directed  to  go  and  be  paid  to  her  mother  for  hfe ;  and  at  her 
death  she  directed  the  house   and  household  goods,  plate, 

linen, 

fenoAnt,  is  not  siiflScient  to  preTent  it    As  to  real  estate  the  contrary  rale 

IMTovaib,  hilt  snbj^t  to  exceptions. 

• '  Be^nestto  be  eiqaally  ditided  share  and  share. alike:  they  take  in  com- 

rmon;  and  no  snr? ivorship. 

'    Ajwhearingia  the  proper  mode  of  impeaching  a  deoree,  not  signed  and 

'enrolMii  for  bnrdr. 

>    Cctsis  ol  oonrse  npon  a  hill  of  review  for  arror;  where  no  error  in  Ihe 

deone; 
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^net^  Qhina,  and  {umituk^,  •  to  be  sold,  -kpd  tbe  mdney  aiising 
'thereby  inth  the  aforesiud  residue  of  her  personal  estate  she 
gave,  devised^  and  bequeathed,  to  the  daughter  of  the  said 
*  James  Winter  and  to  the  lawful  children  of  ^he  testatrix's 
said  brothers  John  Snowden  and  Jamee  Snawden,  to  be  equally 
divided^  betwixt  them,  share  and  share  .alike:  the  sharoi  of 
the  sons  with  the  interest  or  accumulations  thereof  to  be  j^d 
at  their  ages  of  twenty-one  years,  and  of  the  daughters 
at  twenty-one  or  marriage,  after  a  deduction  of  what 
May  be  laid  out  for  their  maintenance  and  preferment  iii 
the  world. 

The  testatrix  died  on  the  I4th  of  N&tember^  1776.  Hei^ 
brothers  James  George  Snowden,.  in  the  will  called  James 
Snowden,  »xid  John  Snowden  died;  the  latter  without  issue i 
the  former  leaving  two  sons  George  Snowden  and  Jokn 
Snowden ;  who  died  under  twenty-one  intestate,  Und  without 
issue ;  leaving  their  grandfother  James  Noble  their  acbninis- 
trator  and  next  of  kin. 

A  bill  was  filed  in  1779  by  Catherine  Winter  9XiA  her  father; 
and  in  1783  the  usual  decree  was  made,  establishing  the  will, 
and  directing  the  accounts.     Several  proceedings  were  had*in 
that  cause,  down  to  the  year  1790 ;  and  upon  the  26th  of  July 
\n  that  year,  the  cause  coming  on  at  the  Rolls  for  farther 
directions,  a  decree  was  made ;  directing,  that  after  certain 
deductions  one-third  of  the  residue  of  32,577i!.  14«.  %d.'Sper 
cent.  Consolidated  Bank  Annuities  and  of  other  stock  should 
be  carried  to  the  account  of  the  Plaintiff  Catherine  Winter*; 
axid  that  the  remaining  two^thirds  should  be  carried  to  the 
account  of  the  personal  estate  of  Jafnes  Noble  in  the  cause  of 
Wilson  V.  Mackell,  instituted  upon  a  bill  against  the  executors 
of  Noble  for  an  account  of  his  personal  estate/    Subsequent 
orders  were  made  upon  the  same  ground,  that  the'  rerfdile  0f 
the  personal  estate  of  Mrs.  Underhilt  vested  in  thirds. 

Catherine  Winter  having  attained  the  age  of  twenty-one  in 
1796,  and  married  James  Botger,  they  filed  this  bill  against 
the  executors  of  Nobh  and  legatees  under  his  will;  statingi 
that  the  decree,  pronounced  in  1790,  Iras  not  been  enrolled;  and 
therefore  the  Plaintiffs  are  not  entitled  to  file' a  bill  of  revicfw, 
but  are  entitled  to  haive  it  reconsidered  by  a  bill  in  nature  of 
a  \rin  of  review,  and  to  have  that  decree  and  two  orders,  made 

upon 


160(L 


B<a<cuJt 
Mackeli» 
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Hpim  the  SOtfa  of  Jufy,  179S,  and  the  Slst  ofMarth,  1794^ 
reversed;  on  the  ground^  that  theresidiie  under  the  will  of 
Mrs.  VnderhiU  did  not  vest  in  any  of  her  residuary  legatees, 
unless  such  residuary  legatee  should  attain  twenty-one;  or»  if 
a  daughter,  he  married ;  and  that  George  Snowden  and  Jakm 
Snowden  having  died  under  the  age  of  twenty-one,  the  whole 
residue  vested  in  Catherine  Bolger,'  The  bill  prayed  a  de* 
dai^tion  accordingly. 

;  The  Attorney  General  for  the  Defendants  objected  to  tfat 
billy  as  irregular;  and  that  the  question  ought  to  have  bea 
brought  forward  upon  a  re-hearing.  It  was  agreed,  however, 
thi^  the  cause  should  proceed;  and,  if  the  Plaintiffq  could 
sustain  the  point,  that  it  should  be  brought  on  in  the  regulair 
form. 


.  The  Solicitor  General^  Mr.  Campbelff  and  Mr. 
toshf  for  the  Plaintiffs. 
[  i :  '  ^         •    The  Plaintiffs  contend,  that  either  the  whole  in  the  event, 

$hat  has  happened,  belonged  to  Catherine  Bolger  by  implied 
0u!hrivorship,  upon  the  supposition,  that  this  was  a  joint  be- 
quest, till  the  parties  should  attain  twenty-one,  or  upon  the 
[  ^512  ]  'Supposition,  l^that  the  shares  were  inunediately  given  as  divided 
jdiares,  but  did  not  vest  till  the  age  of  twenty-one  respectivefy» 
^one-third ,  in  her  own  right,  and,  as  one  of  the  next  of  kin 
of  the  testatrix,  a  share  of  the  other  two-thirds,  as  being 
undisposed  of. 

.  In  the  first  part  of  the  will  several  legacies  are  given  ab- 
solutely to  each  of  these  residuary  legatees  and  other  persons. 
The  testatrix  intended  only  what  was  strictly  necessary  Ibr 
their  maintenance  jto  be  appUed  during  their  infancy.    It  i^ 
'clear,  ihat  if  it  were  not  for  the  direction  for  payment  at^the 
age  c^  twenty-onOj  the  vesting  woul4  not  take  place  till  thi^ 
/period:  but  it  is  said  upon  that  direction,  that  the  payment 
.ottly  19  .suspended.     That  was  the  lurgument  used  upon  the 
,wiU  of  Mary  Snowden  in  a  cause  (79)  between  the   same 
parties :  in  which  your  Lordship,  reversing  the  decree  of  the 
Master  of  the  RoUs^  held,  that  the  whole  residue  under  that 
:  will  survived  to  thb  Plaintifi.    In  some  respects  the  residuary 

(79)  MackeU  v.  WnUer,  ante.  Vol.  Ill,  236,  506. 
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dausei  in  that  will  entirely  agrees  with  fhis :  in  otheM»  I  edmit^ 
there  is  a  considerable,  diflference.  Your  Lordship  in  that  CIM^ 
disapprpved  of  the  rule  upon  thb  subject,  taken  from  the 
Ecclesiastical  Court,  that  where  the  time  is  annexed,  not  to 
the  gift  of  the  legacy,  buttQ  :^e  payment,  the  legacy  is  vested ; 
observing,  that  it  was  never  treated  iritik  OMich  respect;  luid 
is  not  founded  upon  any  principle,  of  interpretation:  a  rulej, 
which  Lord  Cawper  long  agO;  observed  was  adopted  upon  very 
blender  grounds;  and  which  Courts  of  Eqility  have  shewn  a 
solicitude  to  circumscribe  and  narrow :  Y^Ues  v.  Fettiplace  (80^ 
before  Lord  Somers.  Jennings  v.  Looks  (81 X  Prou>se  v.  Abifug* 
don  (82),  Steadman  v.  PalUng  {88),  Not  duly  the  prindpal 
is  not  given  by  this  will  till  the  age  of  twenty-one,  bu^  as  your 
Lordship  observed  in  M€u:ieU  y.  Winter^  not  even  the  income 
is  *  given  till  that  period:  but  maintenance  only  is  given  Out 
of  it.  Harrison  \.  Buckle  (84)  shews,  the  reason  of  all  those^ 
cases.  It  has  beai  decided,  that,  where  the  woids  are>mant> 
festly  future,  as  *'  I  give  at  twenty-one,**  yet  a  direction  for 
payment  of  interest  shall  vest  the  legacy;  being  evidence  dP 
an  intention  to  vest-  it.  By  parity  of  reasoning,  where  the 
word;^  are  such  as  by  the  common  rule  would  vest  the  legacy, 
the  circumstance,  that  the  interest  is  not. to  be  paid,  super- 
sedes the  application  of  the  rule» 


.1800. 


DoLOBtt 
J|[ACKUt» 
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(80)  2  Fern.  416.  Tree.  Ch. 
140. 

(81)  2  P.  Wms.  270- 

(82)  1  Atk.  482. 

(83)  3ilfA.  423.  See  the  cases 
collected  and  arranged  by  Mr. 
C%»  Id  bis  note,  2  P.  Wms.  612, 
to  The  Duke  of  Chandos  v.  Tal- 
ffot.'  See  also  Mr.  Butlei^s  note, 
XJo.Lit.  237  a.  Mr.  Fmblanque^n 
notes  to  The  Treatise  of  Equity^ 
vol.  i,  439,  vol.  ii,  202,  366, 
2d  ed.  and  Mr.  Sanders^s  notes 
to  Ptawse  ▼.  Abingdon,  Steadman 
V.  Palliny^  Hall  v.  Terry,  Van 
V.  Ctalrke,  X  Atk.  502,  610,  and 
Jsnoiher  v.  Condon,  2  Atk.  127. 


The  late  cases,  in  which  this 
sabject  has  been  discussed,  are 
Pearce  v.  Loman,  Batsford  v. 
Kebbell,  Wadley  v.  North,  Phipps 
V.  Lord  Midgravef  ante.  Vol.  Ill, 
135,  363,  364,  613.  Booth  v. 
Booth,  ante,  IV.  399.  As  to  the 
mle,  .that  a  legacy  payable  at 
a  fatare  time  shall  not  in  ge^ 
nend  calrry  interest  before  t\kh 
time  of  payment,  and  the  ex«> 
c^pted  oases,  see  Crkkett  v.  Bob- 
by, ante,  Vol.  Ill,  10,  and  Tyr^ 
reUv.  Tyrrell,  IV,  1. 

(84)  1  Str.  238.    See  Mr.  JMh- 
km^B  notes,  3d  editidn.  -    ,  .   . 
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SoLOftA 

Mackkll. 
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CA8£S  IK  CHANCEkY. 

.  But^  if  there  is  no  iinpUed  sunriTorahip,  at  least  these  lapsed 
legacies  are  utidisposed  of,  and  then  the  t^laintiff  going  Upon 
the  intestacy  does  not  want  the  aid  of  the  intention. 

Li>td  CHANCELI0II4 
You  argue  very  properly  upoii  a  lapsed  lega^ :  but  this  is  i 
jhesidue ;  and  therefbre  yoUr  construction  is  to  produee  an  in^ 
testacy.  You  might  argue  a  little  upon  the  intenliony  where 
the  legacy  is  to  fall  into  the  residue,  and  the  legatee  does  not 
Arrire  at  the  period :  tmt  it  is  cUfficult  to  argue  upon  the  iih 
tention)  where  it  is  to  produce  a  partial  intestacy  (85).  I  oi^ 
berVed  in  the  former  case,  that  the  distinction  was  founded  in 
this;  that  it  is  a  distinction  settled  undoubtedly  in  the  Eeele- 
liasticid  Court  from  the  Roman  law (86).  This  Court  has  not 
Adopted  it,  where  it  is  not  compeHed,  as  to  land  ( 87) :  diere  is 
dso  the  consideration  for  the  heir  as  to  that.  I  see  from  the 
Report  of  Aat  case,  I  intimated,  that  if  it  were  not  for  the 
circumstances  in  that  case,  I  felt  myself  compelled  to  follow  Ae 
Tule.  The  decisions  of  the  Courts  as  to  the  personal  estate 
must  be  uniform^  But  what  governed  my  opihian  in  that  case 
•was,  that  I  must  have  struck  out  of  the  will  the  limitation  over 
by  holding,  that  those  were  vested  legacies ;  for  there  could 
Hot  be  a  case,  iia  which  that  fimitation  could  take  effect:  At 
legatee  over  taking  nothing  but  in  the  event -of  the  deaths  of 
the  grandsons  under  twenty-one  and  of  the  grand-daughter 
Under  that  age,  and  unmarried ;  and  also  there  was  a  very 
clear,  though  not  a  very  well  expressed,  intention  in  the  will, 
that  there  shotdd  be  cross  remainders.  In  this  wiD  it  is  a 
mere  tenancy  in  common.  There  is  nothmg  to  shew  an  in- 
tention  of  survivorship,  or  that  one  should  take,  if  the  other 
ahould  not  arrive  at  th^  time  marked  out.  This  is  a  mere 
bequest  of  die  residue  of  ^  personal  estate,  payable  at 
twenty-one.  The  rule  must  take  place ;  and  the  mere  ad- 
diition  of  a  direction,  that  maintenance  shall  be  deducted^  wiO 
not  prevent  it. 


(85)  See  ante,  MUsam  v.  Aw^ 
rfry,  46^  PhiUppirs  Chamber- 
lahu,  BoM  V.  Bwtk,  Vol.  IV, 
61,  309;  where  this  distinction 


was  relied  on  by  the  Mmt/ktr  sf 

(60)  Post,  Vol.  VI,  146. 
(87)  Pemrce  v.  Lomam,  anU, 
Vol.  Ill,  135. 


CASES  IN  CHANCERr. 


S14 


The  Attorney  Generati  tot  the  Defendants. 
The  disposition  of.  Courts  of  Equity  in  this  country^  instead 
of  being  to  get  rid  of  this  rule^  has  been  to  extend  it ;  for  they 
only  hold  themselves  bound  to  consider  legacies  not  Tested, 
because  the  Ecclesiastical  Courts  have  so  determined :  but  the 
object  of  Courts  of  Equity  is,  that  personal  property  shall  be 
considered  vested ;  unless  the  contrary  appears  |  and  that  the 
opposite  rule  shall  hold  as  to  real  estate,  for  this  reason ;  that 
it  is  most  convenient^  that  personal  property  should  be  distri^' 
buted  at   the  death,  and  that  real  property  should  not  ber 
charged.     Determinatioils  have  been- made  over  and  over  upon 
those  grounds.     There  cannot  possibly  be  any  doubt  upotf 
this  case.    The  question  in  Mackell  v.  Winter  arose  upon  the 
bequest  over :  but  for  that  your  Lofdship  felt  yourself  bound 
to  foUow  the  distinction ;  as  the  Miuier  of  the  Bolls  Jiad  done. 
Lord   Thurloufn  distinction  was  (88  )f  where  the  time  is  so 
annexed  to  the  gift  as  to  fimrm  part  of  the  character  of  the 
person  to  take,  so  as  to  raise  a  condition  precedent,  there 
the  construction  of  the  Roman  law,  vesting  the  interest,  does 
not  take  place :  but  where  the  time  is  appointed  for  the  con- 
venience of  the  fund,  as  six  years  after  the  testator^s  death,  or^ 
as  in  many  cases,  at  the  death  of  the  person,  who  takes  for 
life,  according  to  the  leading  case  in  Veniri8{9ld)  and  Pif^ 
bury  V.  Elkin{90\  the  rule  postponing  the  vesting  till  that 
does  not  apply. 


1800. 


BotGER 
HaCKBLL. 


.      I 


Lord  Chancellor* 

There  was  a  case  (91 )  lately  before  me,  where  a  legacy 
was  suspended  till  the  age  of  thirty-two  \  and  I  followed  the 
distinction  of  Lord  Tkurlow;  holding  it  a  description  of  the 
person  to  take. 

This  b  within  all  the  cases.  Therefore  the  bill  must  be 
dismissed.  As  to  the  costs,  taking  this  to  be  a  bill  of  review 
upon  error,  it  follows  of  course,  that  they  must  pay  the  eo6t% 
when  there  is  no  error  in  the  decree. 


(88)  DawiOH  T.  KUlet,  1  Bra. 
C.  C.  119.     2  Ventr.  342. 

(89)  Anon.  2  Ventr.  347.  Clo- 
herrU$  Case. 


(90)  IP,  Will.  569. 

(91)  Batsford  V.  Kebbell,mt^, 
Vol.  Ill,  368,  see  the  note,  364. 
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juhf  22d. 
A  legacy  to.  a 
married  wo- 
man is  not  saf- 
fioientljr   re- 
duced into 
poMCMion  by 
an  appropria- 
tion by  the 
executrix  of  a 
mortgage  to 
the    same 
amonnty  so  as 
to  prevent  her 
•nr?ivonihip 
npon  her  has- 
band's  death. 

Election  de- 
creed between 
two  claims 
under   and 
against  a  will. 

Settlement 
directed  of  a 
legacy  to  a 
married  wo- 
man claimed 
by  her  hus- 
band. 


BLOUNt  V.  BESTLAND. 

*  •   •  -• 

OARAH  BREWIN  by  her  will  gave  to  Ann  Simpson,  wife 

of  Jlkamas  Simpwn,  the  sum  of  600/.,  to  be  paid  her 

by  die  executrix  of  the .  said  will  within  twelve  months  after 

the  decease  of  the  testatrix ;   and  she  appointed  her  niece 

Susannah  Besfland  executrix. 

The  tei3tatri:x  died  in  1790.  Above  a  year  after  her  death 
Thomas  Simpson  died ;  having  by  his  will  disposed  of  the 
legacy  of  60M*  to  his  wife  for  life,  and  after  her  decease  to  iris 
children ;  and  given  his  wife  another  inconsiderable  benefit; 
His  widow,  having  two  children  by  hun,  married,  ^tfiiam 
Blount,  .  The  bill  was  filed  by  Blount  and  his  wife,  claiming 
the  legacv,  against  the  executrix  of  Mrs.  Brewin,  the  ex« 
ecutor  of  Thomas  Simpson,  and  the  two  infant  children. 

The  defence  set  up  by  the  answer  of  the  executrix,  and 
also  supported  by  her  depositions,  taken  for  the  children,  was^ 
that  she  became  entitled  as  executrix  to  600/.,  secured  to  th^ 
testatrix,  her.  executors,  &c.,  upon  a.  mortgage  of  the  fireehold 
^states  of  Wissendine,  in  the  county  of  Rutland,  belonging 
to  the  Defendant's  mother;  and  the  Defendant,  conceiving 
herself  liable  to  pay  to  Thomas  Simpson  the  legacy  of  GOOLf 
a  short  time  after  the  expiration  of  twelve  months  from  the 
death  of  the  testatrix  had  some  conversation  with  Simpson 
relative  to  the  said  legacy ;  and  she  intimated  her  willingness 
to  pay  him  the  legacy ;  but  not  having  the  money  ready  she 
told  him,  it  should  be  paid  by  the  money  due  upon  the  said 
mortgage  upon  the  estate  at  Wissenditie ;  and  that  she  would 
call  in  that  money  for  the  purpose  of  such  payment,  if  he 
vrished  it.  He  said,  he  did  not  want  it  just  then;  and  he 
would  rather  it  should  li^,  where  it  was,  and 'he  receive  the 
interest,  till  he  wanted  it :  to  which  the  Defendant  agreed.  In 
consequence  she  paid  him  121.  upon  the  ^th  of  October,  1791, 
and  121.  upon  the  5th  of  June,  1792;  taking  receipts  front 
him  of  those  dates,  expressed  thus  : 

/*  Received  o{  Susannah  Bestland  as  executrix  of  Mrs.  So- 
^'  rah  Brewin  the  sum  of  121.  being  for  half  a-year*s  interest 
^*  for  600/.  left  to  my  wife  by  Mrs.  Brewin  s  will  as  charged 
*^  upon  the  estate  at  Whitsendine  in  Rutland.'' 


CASES  IN  CHANCERY. 

c  This  conversation  was  not  acted  upon  farther.  The  anst^er 
submitted  the  propriety  of  a  settlement,  if  the  Plaintiffs  were 
entitled ;  stating,  that  no  settlement  had  been  made  upon  the 
Plaintiff  ^/tn  Blount  and  her  children  upon  her  second  mar- 
riage ;  and  that  her  husband  had  been  her  servant. 

The  Solicitor  General  and  Mx^RomiUy^  for  the  Plaintiffs. 
The  interest  in  this  legacy  survived  to  the  wife  upon  the 
death  of  her  first  husband ;  having  never  been  reduced  into 
possession.  The  transaction,  that  took  place  with  the  exe- 
cutrix, being  only  an  agreement  to  appropriate  that  mort- 
g9ge>  was  not  sufficient  to  reduce  it  into  possession.  Bate9 
V.  Dandy  {92)  is  exactly  this  case. 

The  Attorney  General^  Mr.  HoUUt,  and  Mr.  Stanley, 
for  the  Defendants. 

It  is  very  unfortunate,  if  this  sum  is  not  to  be  considered  so 
appropriated  as  to  have  vested  in  the  first  husband:  who 
conceiving  it  his  made  a  disposition  of  it  in  favour  of  his  wife 
and  children ;  for  whom  no  provision  has  been  made  on  the 
sQcond  marriage.  It  is  clear  upon  the  two  receipts,  that  he 
accepted  the  mortgage  as  an  appropriation  to  him  of  so 
much  of  the  testator  s  estate  in  satisfaction  of  that  legacy. 
Sates  V.  Dandy  was  very  different.  In  this  case  the  legal 
estate  was  in  this  Defendant ;  and  after  the  transaction  be- 
tween her  and  Mr.  Simpson  he  might  have  sued  her  without 
his  wife.  In  the  other  case  that  was  impossible ;  the  wife 
being  administratrix.  The  right  of  action  therefore  did  not 
survive  in  this  case. 

2dly,'The  Plaintiff  Ann  Blount,  if  she  is  entitled,  must 
elect  (93),  and  therefore  must  give  up  aU  benefit  under  the 
win  of  her  former  husband ;  and,  as  this  man  has  made  no 
provision  for  her,  some  direction  ought  to  be  given  for 
paying  the  money  into  Court. 
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1800. 


BLOtJMT 
V. 

Bestlamd. 


(92)  2  Atk.  207. 

(93)  Upon  the  point  of  elec- 
tion see  ante,  WolUn  v.  Tanner, 
Lomg  V.  Long,  Yate  v.  Moseley, 
218, 445,  480.     Ward  v.  Bough, 

Vol.  V.  N  N 


VoL  IV,  623.  Wilson  v.  lard 
John  Townshend,  II,  893,  and 
the  references  in  the  notes,  Vol. 
I,  523,  7. 
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1800^  The  Solicitor  General,    in  Reply,     observed    upoii    ihe 

^^^^'^  second  jioint,  that  no  question  of  election  was  raised  by  the 

„^  answer. 
Bbstland. 

Lord  Chancellor. 

Ad  action  does       Could  the  first  husband  have  brought  a  bill  without  making 

not  now  lie  by  his  wife  a  party  ?  He  could  not  bring  an  *  action  for  the  legacy; 

a  Lasband  for  though  that  would  have  done  at  one  time  (94).     All,  that  has 

egacy  in        been  done,  was  nothing  more  than  an  executor   admitting  a 

•^  legacy  to  be  due,  and  that  he  has  assets.     No  Court  of  Law 

r  *517  1       ^ould  have  entertained  an  action  upon  it;  and  if  the  husband 

had  sued  here,  the  wife  must  have  been  a  party.  It  is  very 
unfortunate.  The  least  thing  would  have  done:  if  she  had 
assigned  to  him.  I  agree,  this  is  an  appropriation :  but  it  is 
an  appropriation  of  that,  which  is  in  effect  a  chose  in  action ; 
and  could  only  have  been  obtained  by  suit;  to  which  the  ¥rife 
must  have  been  a  party.  It  is  very  proper  that  the  money 
should  be  paid  into  Court. 

I  shall  direct  Susannah  Bestland,  in  whom  the  mortgage  is 
now  vested,  to  call  in  the  money ;  and  declare,  that  the  Plain- 
tiff ^nit  Blount  is  entitled  to  the  same;  and  the  interest  due 
at  the  time  of  her  marriage  with  the  other  Plaintiff  to  be 
added  to  the  principal ;  and  that  she  is  not  entitled  to  any 
benefit  under  the  will  of  Tfiomas  Simpson  ;  she  electing  to  take 
against  the  will.  Let  the  Plaintiff  William  Blount  lay  a  pro- 
posal before  the  Master  for  a  settlement.  Tax  all  parties 
their  costs :  the  interest  of  the  sum  due  upon  the  mortgage  to 
be  applicable  to  the  costs  in  the  first  place;  and  if  not  suf- 
ficient the  deficiency  to  be  taken  out  of  the  principal  (95). 

(04)  Ante,  Vol.  II,  676.    An  her  right,  without  having  mad« 

iujnnction  was  granted  at   the  a  settlement:    Mealis  T/MeaHtg 

suit  of  a  married  woman  to  stay  in  Chancery,  Hilary  Term  1764. 

proceedings  in  the  Ecclesiastical  MSS. 

Court  in  a  suit  instituted  by  her        (95)  See  the  next  case,  and 

}iusband  to  obtain  a  legacy  in  the  note,  ante.  Vol.  II,  609. 
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Rolls. 
LUMB  V.  MILNES.  IBOO. 

July  23c/. 
^EORGE  COTTON  by  his  will  gave  all  his  real  estate    To  prevent 
to  his  niece  Elizabeth  MilneSy  her  heirs  and  assigns  for  ^^®  marital 
ever ;  and  all  the  rest,  residue,  and  remainder,  of  his  money,  '*^      "*  P*"®" 

securities  for  money,  goods,    chattels,    personal  estate  and    .   ,^ 
^         -  1  .  ''*®d  woman  a 

enacts,  he  gave  to  trustees  and  the  survivor,  his  executors  and  -jjgg.  intention 

administrators  ^  in  trust  to  sell  and  dispose  of  the  goods,  chat-  ([jg^  ^  ^]^^\\  ^^ 
tcls  and  personal  estate;  and  the  money  thereby  arising  to-  to  her  separate 
gether  with  his  ready  money  to  place  out  *  at  interest  upon  r«/:iQi^^®» 
Government  or   real  security;   and  out  of  the  interest  and  ™"** 

produce  to  pay  an  annuity  of  50/.  to  his  brother-in-law  Rich^  appear:  amtre 
ard  Hill  by  two  equal  half-yearly  payments ;  the  first  payment  fU    •  *       /\ 
to  be  made  at  the  end  of  six  months  after  the  testator's  de-?  j^^^  j^^.  u^^ 
cease ;  and  he  gave  and  bequeathed  the  said  annuity  to  him  held  not  suffi- 
accordingly ;  and  in  trust  to  pay  the  remainder  of  the.  said  cient :  the  ca- 
interest  money,  and  also  the  said  annuity  of  50/.   after  the  pital,  being  be- 
decease  of  Hill  unto  his  said  niece  Elizabeth  Milnes  during  q'leathcd  ac- 
the  term  of  her  natural  life,  to  be  paid  her  in  two  equal  half-  ^^''^1"^  *<>  ^«' 
yearly  payments ;  and  the  first  payment  thereof  to  be  made  at    \j    ,  * 

the  end  of  six  months  next  after  his  decease ;  and  he  did  ^^  g^j^  ^^^  '^^ 
thereby  bequeath  the  same  to  her  accordingly;  and  upon  default  of  ap- 
farther  trust  to  pay,  and  he  did  thereby  give  and  bequeath,  pointment,  to 
the  sum  of  1000  guineas  to  his^  nephew /JieAarc?  Mibies  at  and  herrepresenta- 
hnmediately  upon  the  decease  of  his  said  niece  Elizabeth  ^>^c«»  including 
Milnes ;  and  to  be  paid  to  him  within  six  months  next  after :  ^*  f  °  * 

it  being  his  intention,  that  the  said  legacy  should  vest  in  him  t     b    t     h 
upcm  her  death:    but  in  case  his  said  nephew  happened  to  geparate  use. 
die  in  the  life-time  of  his  said  niece,  then  he  directed,  that    Assignees    of 
the  said  legacy  should  not  be  paid  at  all,   but  should  sink  into  a  bankrupt 
the  residuum  of  his  personal  estate,  and  be  paid  and  disposed  claiming  pro- 
of in  such  manner  as  such  residuum  was  payable  by  his  will ;  P^^'^y  ***  right 
and  upon  farther  trust,    that  the  said  trustees   should  pay,         *"*  ^"® 

apply  and  dispose  of,  all  the  rest,  residue,  and '  remainder,  of         .  .       <. 

7  .  .  provision  for 

his  personal  estate  and  effects,  and  he  did  thereby  give  and  t^^ 

bequeath  the  same,  to,  for  and  upon,  such  uses,  trusts,  intents, 

and   purposes,  as.  she    the   said   Elizabeth  MilneSy   whether 

covert  or  sole,  should  by  any  deed  or  writing  by  her  sealed 

and  delivered  in  the  presence  of  and  attested  by  two  or  more 

.  ..    ,  N  N  2  credible 
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1800.         credible  witnesses  or  by  her  last  will  and  testament  in  writing, 

^l'"'^^  or  any  writing  purporting  to  be  her  last  will  and  testamenti 

^^  and  by  her  signed  and  published  in  the  presence  of  a  like 

MiLNES.       number  of  witnesses^  Umit  and  appoint;  and  in  default  of  such 

appointment,  to  and  for  the  use  of  the  legal  representatives  of 

the  said  Elizabeth  Milnes,  including  the  said  Richard  Mib^es, 

if  then  living,  in  a  due  and  legal  course  of  administration. 

After  the  death  of  the  testator  Milnes  and  his  wife  levied  a 
fine  of  the  real  estate  to  the  use  of  such  person  and  persons, 
for  such  estate  and  estates,  and  in  such  parts,  shares  and 
proportions,  and  to  and  for  such  uses,  intents,  and  purposes, 
and  in  such  manner  and  form,  as  Elisabeth  Milnes  at  any 
[  •SIS  ]      time  or  times  during  her  *  life  notwithstanding  her  coverture, 

and  whether  covert  or  sole,  by  any  deed  or  deeds,. writing  or 
writings,  to  be  by  her  duly  published  in  the  presence  of,  and 
attested  by,  three  or  more  credible  witnesses,  should  appoint ; 
and,  for  want  of  and  until  and  subject  to  such  appointment, 
where  the  same  shall  not  be  a  complete  appointment,  to  the 
use  of  Richard  Milnes,  his  heirs  and  assigns  for  ever. 

Richard  Milnes  afterwards  becoming  a  bankrupt,  the  biD 
was  filed  by  his  assignees ;  charging  that  the  fine  and  con- 
veyance were  voluntary ;  and  praying,  that  the  Plaintiffs  may 
be  declared  entitled  to  the  interest  and  dividends  of  the  resi- 
duary personal  estate,  subject  to  the  annuity  to  Hill,  during 
the  life  of  Elizabeth  Milnes^  and  to  the  rents  ana  profits  of 
^he  real  estate  from  the  date  of  the  bankruptcy  and  during 
the  lives  of  her  and  Richard  Milnes* 

The  defence  set  up  was,  that  Elizabeth  Milnes  was  entitled 
to  the  interests  and  dividends  to  her  separate  use.  She  had 
not  executed  any  deed  of  appointment. 

Mr.  Sutton,  Mr.  King,  and  Mr.  Cooke,  for  the  Plaintiffs. 

First,  as  to  the  fine  levied  by  Milnes  and  his  wife  to  such 
uses  as  she  should  appoint,  and  in  default  of  appointment,  to 
hiin  and  his  heirs,  that  does  not  vary  the  rights :  but,  if  it  is 
necessary  to  contend  it,  it  is  certainly  voluntary  as  to  the 
creditors. 

As  to  the  personal  estate,  the  point  is,  whether  the  interest 
and  dividends  are  given  to  the  sole  and  separate  use  of  Eliza- 
beth Milnes.    No  du*ection  of  that  sort,  or,  that  her  receipt 

shaU 
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shall  be  a  discharge  to  the  tnisteesi  is  contained  in  this  witt: 
nothing,  that  will  deprive  the  husband  of  his  marital  right  to 
the  interest  and  dividends.  No  appointment  could  defeat  that 
right  during  the  marriage.  The  Court  will  not  force  a  con- 
struction to  give  it  to  the  separate  use  of  the  wife :  Brown  y« 
Clark  (  9G  )•  There  is  no  intention  apparent  in  this  will,  as 
ill  Lee  y.  Prieux  (97).  The  husband  is  noticed  as  one  of 
his  family ;  and  has  a  legacy ;  whence  it  is  plain^  the  testator 
bad  no  antipathy  to  him« 


1800. 

JiUMB 
MiLNBS. 


Mr.  Richards  and  Mr.  Benyon^  for  the  Defendants. 
A  clear  intention  for  the  sole  and  separate  use  of  the  wife 
must  certainly  *  be  shewn ;  and  a  probable  intention  will  not 
do.  Of  late  the  cases  have  certainly  inclined  that  way.  In 
Bennet  v.  Davis  ( 98 )  the  husband  was  considered  a  trustee. 
Before  that  trustees  were  required.  Another  case  of  the 
same  kind  was  before  Sir  Thomas  SewelL     In  this  case  there 

are  trustees.     In  Jones  v. • the  disposition  was  to  the 

wife  for  her  own  use  ( 99 ) :  your  Honor  held,  that  it  was  im- 
possible to  maintain,  that  it  was  for  the  use  of  her  husband : 
and  that  it  must  be  intended  for  her  separate  use ;  though 
there  were  no  trustees  in  that  case.  This  testator  certainly 
takes  notice  of  the  fausbund  in  a  friendly  manner :  but  that 
shews,  he  knew  how  to  make  a  distinction  between  them.  A 
string  circumstance  of  distinction  in  Brown  v.  Clark  ^as  the 
direction,  that  the  husband  should  have  no  part  of  the  capital ; 
there  being  no  such  declaration  as  to  the  interest;  from  which 
a  fair  inference  arose,  that  the  testator  did  not  mean  to  restrain 
him  as  to  the  interest.  If  this  is  not  given  to  the  separate 
use  of  Mrs.  Milncs^  the  testator  has  done  very  Uttle  for  her. 

He 


(06)  Ante,  Vol.  Ill,  166. 

(97)  3  Bro,  C.  C.  381. 

(98)  2  P.  Wm$.  316. 

(99)  So,  if  to  pay  into  her 
proper  hands ;  post,  545 :  or  for 
her  sole  use  :  Adamson  v.  Armit- 
age.  Vol.  XI X ,  4 1 6.  Coop.  283. 
If  the  case  here  cited  as  Jones 

V.  -: —  is  Johnes  v.  Lockhart, 

it  is  not  correctly  represented ; 


as  it  appears  by  Mr.  Belies  note 
from  the  Register's  Book,  3Bro. 
C.  C.  383,  that  those  words 
were  held  not  to  give  a  separate 
estate.  See  Ex  parte  Ray, 
I  Madd.  199.     WUU  v.  Sayers, 

4  Madd.  409.    Roberts  v.  Spicer, 

5  Madd.  491.  Pricftard  v.  4meii 
1  Tfoii.  282. 
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1800.         He  means  to  give  her  the  whole  property,  subject  to  her  own 
interest  for  life.     In  every  such  case  the  real  intention  must 
certainly  be  to  give  to  her  separate  use ;  for  it  would  be  ab- 
MiLNES.       surd  to  give  to  her,  when  it  would  immediately  pass  to  her 
husband. 

Mr.  Sutton,  in  Reply. 
Not  only  the  expression  is  in  favour  of  the  Plaintiffs,  but 
the  intention ;  as  far  as  it  can  be  collected  from  other  parts  of 
the  will :  if  not,  the  Court  must  upon  every  legacy  to  be  paid 
to  a  married  woman  hold,  that  it  is  given  to  her  separate  use. 
This  will  was  evidently  made  with  professional  advice.  When 
speaking  of  the  principal  the  testator  provides  against  any 
marital  right ;  using  the  words  "  whether  covert  or  sole".  In 
Lee  V.  Prieux  your  Honor  hesitated  some  time,  before  you 
decided  that  to  be  to  the  separate  use  of  the  wife ;  upon  the 
ground,  that  her  receipt  was  directed  to  be  a  discharge  to 
the  trustee;  which  circumstance  is  not  in  this  will.  The 
trustees  cannot  take  any  secure  receipt  here  except  from  the 
husband. 

The  Master  of  t/ie  Rolls. 
My  opinion  is  with  the  Plaintiffs.     Though  the  Court  has 
upon  a  great  number  of  wills  guarded  the  interest  of  a  married 
woman,  the  words  in  this  will  ai*e  not  sufficient.     The  point  is, 
[  ♦  521  ]      whether  there  is  any  thing  to  shew,  the  ♦  husband  was  not 
intended  to  be  entitled  to  what  every  husband  is  entitled  to; 
at  least,  a  participation  by  him  with  his  wife,  whose  debts  he 
is  bound  to  discharge,  and  whom  he  is  bound  to  maintain. 
It  is  necessary  to  shew  a  decided  intention,  that  the  husband 
shall  have  no  interest  whatsoever.     Some  years  ago  the  Court 
would  have  started  at  the  proposition.     Even  in  the  strong 
case  of  Lee  v.  Prieux,  where  the  words  were  much   stronger 
than  this  will  contains,  it  is  truly  said,  I  did  not  think  fit  with- 
out hearing  the  assignees  of  the  husband  to  make  tlie  order: 
but  upon  argument  I  did  hold,  that  the  only  purpose  of  put* 
ting  in  those  words  was  to  make  that  a  discharge,  that  other* 
wise  would  not  be  a  discharge;  which  could  be  only  by  giving 
to  the  separate  use   of  the  wife.      This   testator  has   used 
words  as  to  the  principal,  that  give  it  to  her  separate  use,  but 

not 
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not  as  to  the  interest  and  dividends.  Upon  such  words  would 
any  man  advise  the  trustees  to  ps^y  to  the  wife  ?  No  payment 
to  her  can  be  good,  unless  it  is  perfectly  clear,  the  testator 
has  authorisred  it ;  and  this  will  has  no  words  sufficient  for 
that.  Was  it  meant,  that  the  wife  should  spend  all  this  money, 
and  not  contribute  any  part  of  it  to  the  expences  of  house-* 
keeping?  The  intervention  of  trustees  has  never  yet  gone 
the  length  of  vesting  a  sole  and  separate  interest  in  the  wife. 
tn  Lee  v.  Prieux  I  took  a  good  deal  of  time  to  consider. 
Many  people  have  disapproved  very  much  of  making  them 
separate  persons:  the  husband  bound  to  maintain  his  wife; 
and  she  having  Separate  property,  not  one  farthing  of  which 
she  is  to  bring  into  the  common  fund. 

I  am  of  opinion  therefore,  the  words  of  this  will  are  not 
sufficient  to  give  the  interest  and  dividends  to  the  separate 
use  of  the  wife  ;  and  the  only  Equity,  to  which  she  is  entitled, 
is  a  provision  out  of  them.  Let  it  be  referred  to  the  Master 
for  that  purpose :  the  assignees  to  be  at  liberty  to  make  a 
proposal  ( 100  )p 


IBOO. 
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The  real  estate  was  only  \2L  a-year ;  and  the  Master  of 
the  Rolls  having  observed,  that  it  was  a  legal  estate ;  and 
therefore  he  should  make  no  declaration  upon  it,  the  Plain- 
tiffs gave  up  their  claim;  and  the  bill  as  to  that  was  dis- 
missed. 


(100)  That  this  Equity  of  a 
married  woman  prevails  agaiuit 
the  assignees  under  a  commis- 
sion of  bankraptcy  against  her 
husband,  see  ante,  Burden  v. 
Dean,  Oswell  v.  Probert,  Vol.  II, 
009,  080.  ffrawn  v.  Clark,  Free- 


man V.  Parsley,  III,  106,  421. 
As  to  the  husband's  assignee  for 
valuable  consideration,  seejPraM- 
CO  V.  Franco,  IV,  515,  and  the 
authorities  there  referred  to ; 
and  as  to  the  Equity  of  the  wifo 
generally,  the  note,  II,  600. 
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July  2dM. 
Devise  of  real  dJRISP  MOLINEAUX  by  his  wiU  first  directed  all  his 
estate  with  the  jgj,^  j^^d  funeral  expences  to  be  paid.    Then,  after  giving 

resi  oe  o       e  g^ygy^j  gpecific  and  pecuniary  legacies,  the  latter  to  be  pwd 

^       I       1-    •   within  twelve  months  after  his  decease,  he  gave  and  devised 
upon  long  hmi-  '         ^ 

tatioDs  in  strict  ^^^  those  his  plantations  and  estates  .in  the  island  of  St. 
settlement,  in-  Christopher,  and  also  all  such  part  of  his  estate  as  lie  had 
eluding  per-  power  to  devise,  situate  in  the  parish  of  Garboldisham,  and 
SODS  unborn:  also  all  his  estate  in  Black  Raven  Alley ,  near  London  Bridge, 
a  subsequent  ^^^^  j^n  other  his  real  estates,  together  with  the  residue  of  his 
direc  ion,  nai  p^j^g^^al  estate,  if  any,  and  all  other  his  estate  and  effects  of 
d    *  h  II  ^^^^  nature  or  kind  soever,  not  otherwise  disposed  of  by  his 

take  or  come  ^^»  whether  in  possession,  reversion,  or  expectancy,  and  of 
into  possession  which  he  had  power  to  dispose,  to  trustees,  their  heirs  and 
before  the  age  assigns,  for  ever ;  in  trust  in  the  firi^t  place  to  pay  the  several 
of  twenty-6ve,  annuities  and  legacies  given  out  of  the  produce  of  such  part  of 
was  held  con-  jjjg  effects,  as  he  had  directed  the  same  to  be  paid,  and  subject 
nned  to  the      thereto ;  and  also  in  trust  to  pay  out  of  the  rents  of  his  estate 

^.      ^    Bit  Garboldisham  another  annuity;  and  in  farther  trust,  and 
sion,  and  not  *^ 

to  operate  by  ^  ^^^  ^^^  ^^  several  uses,  ends,  intents,  and  purposes,  after 

way    of  revo-  mentioned :  that  is  to  say ;  as  for  and  concerning  such  of  his 

cation ;  and      estates  in  Garboldishum  aforesaid,  as  he  has  power  to  dispose 

therefore  upon  of,  and  also  his  estate  in  Black  Raven  Alley,  subject  as  afore- 

the  death  of    ^^liA,  to  the  use  of  his  eldest  grandson  Crisp  Molineattx  Mond- 

tne  nrst  tenant  g^^^ig  ^nd  his  assigns  during  his  natural  life ;  remainder  to 
for  life  under  .    ,  -if 

f    fi     til    *^s^®^^  *^  preserve  contingent  remainders ;  remainder  to  the 

accomulalion     ^^^  ^^  ^®  ^"^  ^^^  lawfully  begotten  and  the  heirs  male  of  the 
belonged    to      body  of  such  first  son ;  remainder  to  the  use  of  the  second, 
bis  personal      third,  fourth,  fifth,  sixth,  and  all  and  every  other,  sons  of 
representative.  Crisp  Molineaux  Montgomerie,  and  the  several  and  respec- 
tive heirs  m^le  of  all  and  every  such  sons ;    and  in  case  of 
the   death   of  his   said  grandson  without  issue   male,   or  of 
the  death  of  such  issue  male  under  age,  and  without  issue, 
then  to  the  use  of  the  third  son  of  the  body  of  EUzabeik 
Molincauj:  Montgomerie,    named  Thomas    Tomlinson  Moli- 
neaux Montgonierie  for  life,  and  of  his  first  and  other  sons; 
the  limitations  being  directed  exactly  in  the  same  manner  as 
before ;  with  similar  remainders  to  the  use  of  her  fourth  son 

George 
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George  Stephen  MoUneaux  Montgomerie,  and  all  and  every 
her  other  sons  by  her  present  husband,  and  their  several  and 
respective  issue  male :  and  in  case  of  the  death  of  Elizabeth 
MoUneaux  Montgomerie  without  issue,  or  such  issue  male 
dying  under  age  and  without  issue,  *  then  to  and  upon  the 
same  uses,  limitations  and  restrictions,  as  are  after  mentioned 
respecting  his  estate  in  St.  Christoplier^  and  the  residue  of 
his  personal  estate. 

The  testator  then  gave  directions  as  to  all  his  plantation 
and  estate  in  St,  CJiristopher's  and  all  other  his  real  estates, 
together  with  the  residue  of  his  personal  estate,  if  any,  and 
all  other  his  estate  and  effects  of  what  nature  or  kind  soever, 
not  otherwise  disposed  of  by  his  will,  whether  in  possession, 
reversion,  or  expectancy,  of  which  he  had  power  to  dispose, 
to  and  upon  the  several  'uses,  ends,  intents,    and  purposes, 
following:  viz.:  upon  trust  in  the  first  place  to  place  out  in 
the  3  per  cent,  consolidated  bank  annuities  3000/. ;  provided 
his  personal  estate  leave  sufficient  after  his  debts  and  legacies^ 
which  he  directed  to  be  immediately  paid  off;  and  if  it  should 
not  be  sufficient,  then  500/.,  until  the  same  with  the  surplus 
of  his  personal  estate  shall  amount  to  that  sum ;  which  was 
to  be  applied  in  discharge  of  the  contingent  legacies;    the 
surplus  to  fall  into,  and  be  considered  as  part  of  the  general 
reddue  ;  and  upon  farther  trust  as  to  his  plantation  and  estate 
in  St.  Christopher's  aforesaid  and  aU  other  his  real  estates 
and  other  estate  and  effects  of  what  nature  or  kind  soever, 
subject  as  aforesaid,   upon  trust  and  to  and  for  the  use  of 
his  second  grandson  William  Crisp  MoUneaux  Montgomerie  for 
life;  with  similar  Umitations  to  his  first  and  other  sons  in  tail 
male ;  and  remainders  in  strict  settlement  to  Thomas  TomUnson 
MoUneaux  Montgomerie^   and   George    Stephen    MoUneaux 
Montgomerie^    for  their  lives,    and   to  their  first  and  other 
sons,  successively ;  remainder  to  the  fifth,  sixth,  seventh,  and 
every  other,  son  of  Elizabeth  MoUneaux  Montgomerie^   and 
the  several  heirs  male  of  their  bodies ;  with  divers  remainders 
over  to  the  sons  of  his  daughter  Lady  Burnaby  and  of  his 
other    daughters,     in    strict    settlement ;    and  the   tdtimate 
remainder  to  his  own  right  heirs. 

The  testator  then  directed,  that  from  and  immediately  after 
his   decease    all  and  every  such  person  or  persons,  as  shall 

be 
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be  entitled  for  his  or  their  life  or  lives  to  his  said  estate  in 
SL  Christophers  or  any  other  island  in  the  West  Indies,  in 
which  he  may  be  seised  or  possessed  of  property  at  the  time 
of  his  decease  by  the  above  limitations,    shall,  when  and  as 
they  shall  be  respectively  entitled  to  the  same  in  possession, 
take  the  name  and  arms  of  Crisp  and  MoUneaux :  in  case  of 
neglect  or  i^fusal  the  estate  to  go  to  the  next  person  entided, 
as  if  the  person  so  neglecting  was  dead. 
-    By  another  clause  the  testator  directed,  that  neither  of  bis 
grandsons  above  named,  who  may  be  bom  of  the  bodies  of 
the  aforesaid  Elizabeth  MoUneaux  Montgomerie,   or  of  his 
aforesaid  Dame  Elizabeth  Bumaby,  or  his  daughters  Margaret 
and  Catherine,  shall  take  or  Come  into  possession  of  any  of 
his   estates,   before  such  grandson  or  grandsons    shall   have 
attained    his    or    their    age    or  Ages  of  twenty-five  years; 
declaring,    his  will  and  meaning  was,  that  such  grandson  or 
grandsons,    who  may  become  entitled  to  his  possessions,   as 
above  specified,  may  before  their  respective  attainments  to  the 
age  or  ages  of  twenty-one  years   for  their  maintenance  and 
education,  and  after  such  age  or  ages  of  twenty-one  years  and 
until  their  respective  attainments  to  the  age  or  ages  of  twenty- 
five  years  for  their  proper  support,  be  allowed  such  sum  or 
9ums  out  of  the  rents,  issues  and  profits,  of  such  estates  as 
are  respectively  devised  to  them,  as  his  executors  and  trustees 
shall  in  their  discretion  think  necessary  and  proper. 

The  testator  died  in  1792.  William  Crisp  MoUneaux 
Montgomerie  d\eA,  m  1797,  an  infant  and  without  issue.  His 
father  George  MoUneaux  Montgomerie,  being  the  only  son 
and  heir  at  law  of  the  testator,  having  taken  out  administration 
to  his  deceased  son,  filed  the  bill^  praying,  that  it  may  be 
declared  that  the  Plaintiff*  as  administrator  of  his  deceased  son 
|8  entitled  to  the  savings  or  surplus  of  the  rents  and  profits 
of  the  estate  in  aS*^.  Christopher's  and  of  the  interest  or 
produce  of  the  residue  of  the  testator's  personal  estate,  which 
accrued  between  the  time  of  the  death  of  the  testator  and  the 
death  of  WiUiam  Crisp  MoUneaux  Monfgomerie :  or,  if  not, 
then  that  as  heir  at  law  of  the  testator  he  is  entitled  to 
the  savings  of  such  rents  and  profits,  aiid  that  the  Plainti6f 
and  the  other  next  of  kin  of  the  testator  are  entitled  to  such 
savings  of  the  personal  estate. 
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The  daughters  of  the  testator  by  their  answer  submittedi 
whether  any  and  what  part  of  the  interest  or  produce  of  the 
residue  of  the  personal  estate,  which  accrued  between  the 
times  stated  in  the  bill,  was  disposed  of.  Thonuis  Tomlinson 
Molineaux  Montgomerie,  George  Stephen  MoUneaux  Moni' 
gotnerie,  and  Mic/uiel  Molineaux  Montgomerie,  first  tenant 
in  tail  of  the  St.  Christopher's  estate  uhder  the  will,  by  thehr 
answers  submitted,  whether  the  savings  of  the  rents  and 
profits  of  that  estate  and  the  interest  and  produce  of  thfe 
residue  *of  the  personal  estate  ought  or  ought  not  to  accu- 
piulate  for  the  benefit  of  such  persons  as  shidl  become 
entitled  under  the  remainder  in  the  will. 
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The  Attorney  General^  Mr.  Mansfield^  and  Mr.  Cox^ 
for  the  Plaintiff. 
The  legal  estate  vested  in  William  Crisp  Molineaux  Moni^ 
gomerie;  and  there  were  no  words  to  devest  it.  The  clause, 
by  which  the  grandsons  are  not  to  have  possession  before  the 
age  of  twenty-five,  has  not  the  effect  of  revoking  the  former 
disposition.  The  consequence  of  that  would  be,  that  all  the 
limitations  to  unborn  children  must  fail ;  and  there  would  be 
no  disposition  of  the  rents  and  profits  and  the  income  of  the 
personal  estate ;  for  there  is  no  direction  for  accumulation, 
nor  any  other  disposition  whatsoever.  The  expression  in  this 
clause,  postponing  the  possession  till  the  age  of  twenty-five, 
can  only  mean  the  actual  possession.  Those  words  do  not 
properly  apply  to  personal  estate.  If  the  testator  had  any 
farther  intention,  something  more  would  be  expressed.  In  the 
construction  of  this  will  the  latter  part  of  this  clause  is  very 
material;  where  directing  the  allowance  out  of  the  rents  and 
profits  *^  of  such  estates  as  are  respectively  devised  to  them**  he 
is  speaking  of  an  allowance  to  persons  at  that  time,  previously 
to  the  age  of  twenty-five,  entitled  to  his  possessions.  Under 
the  former  part  of  the  will  therefore  the  Plaintiff  ia  entitled 
as  administrator  to  his  son. 


The  Solicitor  General  and  Mr.  Steele^  for  the  tenant  for 
life  and  the  first  tenant  in  tail.  Defendants. 
The  Defendants  cannot  claim  the  rents  and  profits  of  the 
real  catate :  but  the  produce  of  the  personal  estate  accrued 
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within  this  period  ought  to  accumulate,  and  go  to  the  next 
taker.  When  personal  estate  is  given  at  a  future  period,  and 
nothing  is  said  of  the  intermediate  profits,  they  accumulate. 
That  was  determined  in  Buttock  v.  Stones  ( 1 )  and  Green  v. 
Ekins(2);  which  shew  the  distinction  between  real  and 
personal  estate  in  that  respect.  According  to  that  rule,  if 
die  first,  tenant  for  life  had  attained  the  age  of  twenty-five, 
he. would  have  taken  the  personal  estate  with  the  accumula- 
tibn ;  and  in  consequence  of  his  death  under  that  age  the 
present  tenant  for  life  will  take  it,  subject  to  the  said  contin- 
gency ;  and  so  on ;  till  some  one  becomes  entitled  to  take 
it  absolutely.  There  are  many  authorities  to  shew,  that  if 
•  this  had  been  a  giit  of  the  residue  of  the  personal  estate 
only,  the  accumulation  should  go  to  the  first  person,  entitled 
to  take  any  interest  in  it  as  the  residue.  This  is  a  contingent 
interest  to  that  person,  who  shall  first  attain  the  age  of 
twenty-five. 


Mr.  Sutton  and  Mr.CampbeU,  for  some  of  the  next  of 
kin.  Defendants. 
The  claim  of  the  next  of  kin  to  the  interest  of  the  residue, 
that  accumulated  previously  to  the  death  of  WiUiam  CrUp 
Molineaux,  is,  I  admit,  a  difficult  point  to  be  sustained  (3). 
But  it  may  be  urged,  that  there  is  nothing  upon  this  wiU 
to  distinguish  the  rents  and  profits  of  the  real  estate  from  the 
interest  of  the  personal  estate;  and  there  is  an  intestacy  as 
to :  both.  There  is  no  direction,  that  they  shall  accumulate 
for  the  person  next  in  remainder  under  the  will.  The  word 
''  take "  applies  to  the  personal  estate ;  and  '^  come  into  por- 
^  session  "  to  the  real.  Bullock  y.  Stones  was  a  bequest  of 
the  absolute  interest  in  the  residue :  this  is  a  partial  interest 
for  life  only. 


The  Attorney  General,  in  Reply. 
If  this  clause  has  the  effect  of  a  revocation,  supposing  all 
the  grandsons  named  in  the  will  had  died  under  the  age  of 

twenty- 


(1)  2  Fes.  621. 

(2)  2  Atk.  473.     3  P.  Will. 
306,  n. 

(3)  A  general  residuary  dis- 
posiiioo  passes  e^try  tbiDg  not 


well  disposed  of.  Broum  v.  Higgt^ 
Shanley  v.  Baker ^  Kennel  y.  Ab- 
bott, ante,  601,  Vol.  IV,  708, 
732,  802.    See  the  note,  710. 
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twenty-five,   all  the   remainders  over  would  be  Void.     The         1800: 
dbtinction  taken  in  NichoUs  v.  OsbamC^)  and  Studholme  v.    ..   ^^'^^ 

,  .  MONTOOMS^ 

Hodgson  (5)  is,  whether  there  is  a  condition  precedent,  or  j^x^. 

not.     In  Green  v.  Ekins  there  was  no  gift  until  the  age  of  v*       , 

twenty-one. 

Lord  Chancellor. 
There  is  not  much  difficulty  in  the  will,  when  it  is  read  with 
a  little  attention ;    though  the  phraseology  of  that  clause  is 
a  little  singular :  but  it  is  difficult  even  upon  the  words .  of 
that  clause  by  any  fair  construction  to  make  out,  that  he  had 
an  intention  for  an  intestacy*    There  is  an  estate  for  life,  ahd 
as  to  the  freehold  estate  it  is  an  estate  for  lifb  in  posses- 
sion ;  and  if  any  act  was  to  be  done  with  regard  to  the  freehold 
estate,  it  must  be  under  the  title  of  the  devisee.    You  could 
not  lay  an  ejectment  except  under  the  title  of  the  first  tenant 
for  life;  for  he  has  the  freehold  estate  undoubtedly.     The 
testator  has  used  a  little  inaccurately  words  of  restriction  a« 
to   his  grand-children  in  this  clause.    He  could  not  mean, 
it  would  be  repugnant  to  the  whole  will,  that  ♦  they  should      [    527  1 
not  take  the  estate :  but  he  means,  that  they  shall  not  take 
it  so  as  to  come  into  the  actual  possession;  and  he  carries 
on  that  restriction  as  to  the  actual  possession,  the  receipt  and 
management,  to  the  age  of  twenty-five.     He  does  not  dispose, 
of  the  rents  and  profits,    and  the  interest  of  the  personal 
estate  in  the  mean  time.     It  is  a  strange  construction  to  say, 
these  estates  are  revoked.     All  the  Umitations  to  the  unborn  ^ 

sons  would  be  void.  I  rather  conjecture,  his  idea  was 
governed  by  this ;  that  what  he  thought  of  was  the  estate  at 
St.  Christophers,  a  West  India  estate :  which  he  probably 
thought  required  a  very  considerable  management ;  and  her 
meant  to  postpone  the  actual  possession,  till  the  devisee  should 
be  fit  for  the  management.  I  observe,  an  eminent  West  India 
merchant  is  one  of  the  trustees.  In  Btdhck  y.  Stones  the 
devisee  took  the  personal  estate  absolutely  at  twenty-one :  in 
this  case  the  devisee  takes  the  personal  estate  for  life  only. 
The  accumulation  would  be  for  the  person  first  entitled  to 
the  capital.  Therefore  the  second  tenant  for  life  has  no 
interest  in  the  accumulation  different  from  that  of  the  first: 
tenant  for  Ufe. 

(4)  2  P.  Will  419.  (6)  a  P.  WUL  300!. 
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1800.  Declares  that  the  rents  and  profits  qf  the  real  estate  and 

MoNTGo   R-  *^^    interest  and    produce   of  the    personal    estate  accrued 

RIB  during  the  life  of  William  Crisp  Molincaux  Montgomerie, 

V*  beyond  what  was  allowed  for  his.  maintenance^  belong  to  the 

WOODLBY,  pi^^^jg. 


1800.  OSBORN  V.  BROWN. 

The  testator      UTi/^i/^M  BROWN  by  his  will,  dated  the  18th  AprU, 
bequeathed  a  1795,  gave  among  others  the  following  legacy  : 

legacy  to  his        «  I  give  to  my  daughter  Mary  the  sum  of  400/.  of  lawful 
danghter  to  be  «  money  of  Great  Britain  to  be  paid  to  her  by  my  executors 

f^    ,  .     '^  within  twelve  months  after  my  decease :    but  if  my   said 

twelve  months  ^ 

after  his  de-    "  daughter  Mary  shall  marry  John  Osbom  now  or  late  of 

cease :  bat  if    *^  East  Burnham  in  the  said  county  of  Bucks  labourer,  then 

she  shoald        '^  and  in  that  case  I  do  hereby  revoke  and  make  void  the 

marry  A,  then  "  said  legacy  of  400/.   to  my  said  daughter  Mary^   and  in 

he  revoked  the  «  Ueu  thereof  I  give  to  her  the  sum  of  1*.  and  no  more:" 

°^?*  ,     ®         All  the  rest,  residue,  and  remainder,  of  his  personal  estate 
remained  an- 

.  not  therein  before  by  him  disposed  of,  after  payment  of  his 

ed  till''  ^^J  debts,  funeral  ^  and  testamentary  expences,  and  the  legacies 

about  fourteen  therein  before  by  him  given,  he  gave  and  bequeathed  unto 

months  after    and  among    his  sons  John   and  Henry  and   his    daughters 

the  testator's    Sarah,  Elizabeth,  and  Mary,  equally  to  be  divided  between 

death;  and       them  share  and  share  alike,  in  and  by  equal    shares  and 
then  married  _^ 

A.    Theyob.    P'<>P^rtions. 

tained  a  decree      '^^^  testator  died  on  the  22d  o{  Apnl,  1795.    His  daughter 

for  the  legacy.  Mary  remained  unmarried  about  fourteen  months  after  his 

death;   and  then  married  Jofm  Osbom.    The  executor  re- 

ftising  to  pay  her  legacy  of  400/.,    she  and  her   husband 

filed  the  biU. 

(  6)  Mr.  Piggott,  for  the  Plaintiffs. 

Mr.  Sutton  and  Mr.  Hall,  for  the  Defendant. 
In  the  event  of  the  marriage  of  the  Plaintiffs,  the  legacy 
is  expressly  revoked  and  made  void.     To   this  proposition 
there  is  no  limitation  of  time.     If  at  any  time  of  the  legatee*s 

life 
(6)  The  arguments  aud  jnilgment  ex  relatione. 
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life  she  marries  this  person,  the  legacy  is  revoked.  The 
Plaintiffs  now  resort  to  this  Court  to  obtain  payment  of 
this  legacy  in  direct  opposition  to  the  testator*^  declared  in- 
tention. Can  the  Court  possibly  aid  such  a  claim?  Perhaps 
no  case  in  circumstances  applies  precisely  to  thisi :  but  the 
principles  laid  down  in  Scott  v.  Tyler {!)  certainly  do. 


1800. 


OSBORH 

Brown. 


Mr.  Plggotty  in  Reply. 
The  terms,  in  which  this  legacy  is  given,  are  those,  which 
are  always  held  to  make  a  legacy  vested.  The  interest  is 
absolute  not  Umited.  It  is  the  strict  and  literal  case  of 
debitum  in  prcesehti  solvendum  in  futuro{8):  but,  while 
the  payment  is  suspended,  the  legacy  is  liable  to  be  de- 
feated. The  event  upon  wliich  it  was  revoked,  must  there- 
fore happen  within  that  time,  viz.  twelve  months  after  the! 
testator's  death.  This  implication  is  irresistible  from  the 
direction  to  pay  the  legacy  within  that  time.  No  express 
words  could  make  the  intention  more  plain.  The  testator 
could  not  intend,  that  the  legacy  should  be  paid  a  year 
after  his  decease,  and  be  revoked  by  a  marriage  fifty  yeiurs 
afterwards.  He  might  intend,  as  far  as  he  could,  to  prevent 
a  rash  or  precipitate  marriage,  and  yet  not  expect  the 
sacrifice  of  a  fixed  and  lasting  attachment.  He  has  not 
attempted  a  restraint  indefinite  *as  to  time,  but  Umited. 
This  legacy  is  given  over.  Scott  v.  Tf/ler  was  the  case  of  a 
condition  precedent  to  the  vesting  of  the  legacy;  and  is 
therefore  totally  difierent.  This  legatee  was  entitled  to  be 
paid  at  the  end  of  twelve  months  after  the  testator's  decease; 
or,  if  not  entitled  to  payment  then,  merely  because  she 
had  not  then  quite  attained  the  age  of  twenty-one,  she 
had  a  right  to  have  her  legacy  appropriated  and  laid  out 
for  her  benefit. 


[  «529] 


(7)  2  Bro.  a  a  431.  For 
the  present  doctrine  of  the  Court 
upon  couditions  in  restraint  of 
marriage  sec  also  Slackpole  v. 
Beaumont  and  Pearce  v.  Louian, 
ante,  Vol.  HI,  81),  135,  and  the 
note,  98. 


(8)  As  to  this  distinction  of 
the  Civil  Law,  adopted  in  this 
country  as  to  personal  legacies, 
but  not  as  to  land,  and  the  ex* 
cepted  cases,  see  Bolger  v.  MaC" 
keli,  ante,  609. 


sasr 
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1800; 


Ob  BORN 
V. 

Brown. 


Lard  Chancellor. 

She  certainly  had.  The  caste  cited  has  no  analogy  to'  this* 
This  is  not  the  case  of  a  condition  precedent.  In  this  case 
I  can  only  refer  the  eventi  in  which  the  legacy  was.  to  be 
revoked,  to  the  time,  during  which  the  payment  was  sus- 
pended. That  results  from  the  manner,  in  which  the  legacy 
is  given,  and  the  time,  at  which  the  payment  of  it  is  directed. 
If  the  legatee  had  come  immarried  at  the  expiration  of  a 
year,  what  objection  could  have  been  made?  Her  subsequent 
marriage  cannot  in  this  case  alter  her  right  (9). 

As  the  Defendant  has  admitted  assets,  I  must  decree  pay-' 
nient  of  this  legacy  with  interest. 

(9)  BrydgcM  v.  JVoiton,  1  Ves.  4*  Bea.  134. 


1800. 
July  26M. 
Legacy  for  a 
monmiDg  ring 
lb  each  of  the 
testator^s  rela- 
tidos  by  blood 
or  mirriage, 
cooGned  to  the 
SiaMe  of  DU- 
trUmtioHit  and 
those,  who 
have  married 
persons  enti- 
tled under  it 


DEVISME  V.  MELLISH. 

inpHE  testator  bequeathed  50/.  for  a  mourning  ring  to  each 
of  his  relations  by  blood  or  marriage.     The  question 
was,  what  relations  were  entitled. 

Mr.  Mansfield  and  Mr.  RomiUy^  for  the  Plaintiffs  said,, 
it  must  be  confined,  as  such  dispositions  often  have  been, 
to  the  Siaiuie  of  Distributions  ( 10 ),  and  those,  who  have 
married  persons  entitled  imder  that  Statute. 

Lord  Chancellor  said,  he  had  no  difficulty  in  taking  that 
line ;  though  he  was  not  sure,  he  hit  the  intention  by  it. 

The  decree  was  made  accordingly. 

(10)  22  &  23  Char.  II,  c.  10.     Crewys     v.     Colman,    Pope  f. 
See   the  references,  3  Swanst^     Whitcombet  3Mer.  689. 
319.       Post,    Vol.     IX,     323. 
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CARTWRIGHT  r.  VAWDRY.  .  ^^• 

Jufy  30M. 

hpHOMAS  CARTWRIGHT  bjr  hts  wffl,  datfed  the  80th    Ah  illegiU- 

of  June,    1794,  reciting,  that  his  wife  Vas  already  pro-  ««|«  ^^hild  not 
vided  for  by  settlfement,  gave  her  some  additional  behefits  ^f     ^     *? 
during  her  widowhood.    Then,   after  giving  legacies  to  his  j^-j^^  ^    l-i 
ekeciitors  for  their  trouble,  he  gav6  theiA  all  the  rest,  residue,  ^^^^  eeneral- 
aVid  remainder,   of  his  estates  re&l  tod  persibnal  whatsoeVeif  l^ ;  notivitk- 
aiid  wheresoever,  tipon  ti^ust  to  receive  the  rents,  issues^  and  standing  a 
p)rofits,  and   to  get  in  all  mbney  due  to  him,  and  invest  it  strong  implica- 
in   the  fiihds,  upon  trust  to  apply  a  reasonable  part  of  the  ^^"  ^P®**  *he 
sj^id  rents,  sums  of  money,  and  interest,  upon  the  maintenance  ^*  ,  ^^    V^?^ 
ahd  education  of  all  and  every  such  child  Or  children  as  he 
nfiight  hUppen  to  have  at  his  death,  equally,  share  and  share 
alike,  until  such  (11)  of  thenl  should  respectively  attain  thei^ 
age  bf  tWenty-otte  yeats  or  day  or  days  of  marriage;    theii 
upon  trust  to  pay  siich  child  or  children,  which  should  sO 
beconle  of  age  or  married,  one  fourth  part  of  the  whole  in-* 
come  of  his  estates  both  real  and  personal ;  and  in  case  ther6 
should  be  only  one  such  child,*  which  should  attain  that  age  or 
marriage,  as  aforesaid,  then  in  trust  to  pay  the  whole  income 
of  an  his  estate,  both  reaV  and  personal,  to  such  only  child, 
if  all  his  other  children  should  have  died  without  issue ;  and 
in   case  any  or  either  of  the  said  children  should  happen- 
to  die,  before  she  or  they  respectively  attain  her  or  their  age 
of  twenty-one  years,  or  day  or  days  of  marriage  respectively, 
or  without  issue,   then  the  parts  or  shares  of  her  or  them 
so  dying  under  age,  unmarried,  or  without  issue,  should  go 
to  and  among,  and  be  in  trust  for,   the  surviving  child  or 
children,  to  be  equally  divided  aimong  them,  share  and  share 
alike,  if  more  than  one,  and  be  payable,  when  and  as  her 
or  their  original  parts  or  shares  should  by  virtue  of  that  his 
will  become  payable,  and  be  liable  to  the  same  contingencies 
of  surviving  to  and  among  the  surviving  child  or  children 
in  case  of  the  death  of  any  of  the  said  children  in  manner 
aforesaid,  as  he  had  therein  before  directed  concleming  her 
or  their  original  shares  or  parts;  and  when  his  youngest  child 

living 

(11)  This  is  probably  an  error  of  the  press ;  and  should   be 
"each." 
Vol.  V.  O  O 


Cartwright 

V, 
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'  1800.         living  shoulcl  have  attained  the  fiill  age  of  twenty-five  years, 
then  he  directed  all  his  real  estates  to  be  valued  and  divided 
into  as  many  equal  shares  as  he  should  have  children  then 
Vawdrt.      living ;  or  if  any  pf  them  should  happen  to  be  then  dead 

leaving  issue,  suah  share  of  his  deceased  child  or  children  to 
be  sold ;  and  the  money  arising  from  the  salcj  together  with. 

[  ^531  ]      the  proportional  ^  part  of  all  his  personal  estate  as  the  ori^pnal 

share  of  his  deceased  child  or  children  to  be  vested  in  the 
public  funds ;  in  trust  that  the  interest  be  dividecl  amoi;^  his 
said  grand-childreuy  the  issue  of  such  his  deceived  child  or 
children,  until  the  youngest  attain  his  or  her  age  of  twenty-one 
years  or  day  of  marriage,  which  should  first  happen ;  and  at 
such  time  to  be  transferred  to  them  equally,  share  and  share, 
alike ;  and  in  case  all  or  any  of  his  daughters  should  happen 
to  marry,  and  not  having  any  child  or  children  of  s|idi. 
marriage  should  happen  to  die,  then  it  was  his  will,  that  the 
surviving  husband  should  receive  the  income  arising  bom 
his  deceased  daughter's  share  during  his  own  life,  not  c<Mnmit- 
ting  waste;  and,  when  such  division  was  made  out,  it^vin^his 
will,  that  his  eldest  child  then  living  should  have  the  first 
choice  of  her  share,  and  so  of  the  rest  according  to  their, 
seniority ;  and  she  or  they  to  have  and  to  hold  such  share  and 
shares  of  his  real  estates,  lands,  and  premises,  for  and  during 
the  term  of  her  and  their  natural  life  and  live^,  and  to  theij^ 
issue  and  the  survivor  of  them  for  ever. 

The  will  then  directed  the  executors  to  divide  all  t)ie 
testator's  personal  estate  into  as  niany  equal  shares  as  he 
should  have  children  then  living,  and  to  transfer  or  make 
over  to  her  or  them  or  the  issue  of  her  or  them,  all  such 
share  and  shares  for  her  and  their  respective  use  aujd  benefit, 
at  the  said  time  when  his  youngest  child  then  living  shoiijd, 
attain  the  age  of  twenty-one  or  day  of  marriage:  but  in  case 
all  his  said  children  should  die,  before  they  attained  their  i|ge 
or  ages  or  day  or  days  of  marriage  respectively  and  without 
issue,  then  and  in  such  case,  he  directed,  that  liis  executors 
fliiould  stand  possessed  of  his  estates  real  and  persopal,  and 
the  dividends,  interest,  and  produce  thereof,  on  trust  to  pa? 
the  growing  rents  of  his  real  estate  and  the  interest  of  his 
pi^rsonnl  estate  to  his  wife  during  her  life  and  her  remaining 
his  widow  ;    and  after  her  death  or  maMnriage,   and  in  case 

of. 
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o£  all  his  children  dying,  as  aforesaid,  i^espectiv^ly  under  age,         IdOO.- 

unmarried,  and  ivithout  issue,  then  he  gave  and  bequeathed  r;*«.^!lJJ^jQH-. , 

all  his  estates  real  and  personal  to  his  next  of  kindred  and  v. 

h^rs  at  law,   and  their  heirs  and  assigns  for  ever;   and  he      Vawdry* 

devised  the  guardianship  and  education  of  all  his  ^aid  children- 

during  their  minorities,  as  aforesaid,  .unto  his  said  wife  and 

his  executors :  the  guardianship  of  his  wife  to  cease  upon  her 

marriage :    provided    always,   that    as    soon   as  any  of  his 

daughters  should  happen  to  marry  a  person  to  the  approbation 

of  ♦Jiis  executors,  who  would  take,  the  name  of  Cartwright,,     L     ^S»  J 

and  live  at  his  house  at  Oldjleld  Green,  he  directed  his  wife 

to  resign  the  house  to  them ;  and  he  directed  his  executors 

to  pay  to  his  daughter's,  husbtod,  when  he  had  taken  the  name 

of  Cartwright,  700/.  over  and  above  the  common  proportional  < 

share  of  his  other  children.     He  &rther  directed,  that  all  his 

family  plate,   watches,     and  rings,   should    be  valued,    and 

divided  into  as  many  equal  parts  as  he  should  have  children ; 

and  the  first  child,  that  should  come  of  age  or  be  married, 

to  have  the  choice  of  their  share,    and    such  share  given 

to  them  immediately. 

The  testator,  died  on  the  4th  of  July,  1794;  leaving  his 
wife  surviving  and  four  daughters  by  her;  Mary*,' EUxabethy 
Ellen,,  and  Judith,  and  no  sons.    The  eldest  daughter  Mary  ' 
WAS  born  before  the  marriage  of  her  parents :  the  other  three 
were  born  afterwards. 

The  bill  was  filed  upon  the  3d  of  March,  1800,  by  the 
eldest  daughter  Mary  r  claiming  to  share  with  the  other 
daughters  under  the  will  upon  the  intention  of  the  testator. 
The  following  circumstances,,  under  which  this  chum  was  made, 
were  admitted,  and  proved  by  the  depositions  of  the  widow, 
the  Defendant  Vawdry,  who  was  one  of  '■  the  trustees  and 
executors,  and  other  witnesses. 

JSlizabeth  Cartwright  was  bom  upon  the  29th  of  May, 
1776:  Ellen,  upon  the  22d  of  March,  1780,  and  Judith, 
upon  the  25th  of  'November',  1783:  since  which  time  the 
testator  and  his  wife  had  nd  other  chUd.  They  had  one  son  ' 
bom  in  1774;  who  died  in  May,  1786.  The  testator  and  his  * 
wife  were  engaged  to  each  other  before  the  birth  of  Mary, 
Mrs.  Cartwright  before  her  marriage  lived  in  the  testatdi**s 
house  at  Oldfield  Green  in  the  parish  of  Astbury,' Cheshire. 
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1600.  In  Januartfy  '1770,   they  went  to  L<mdon\    and  lodged  id 

ClerkenweU ;  and  the  Plaintiff  was  born  at  such  lodgings  upon 
the  14kh  of  March,  1770.    They  were  married  at  the  pafrish 
Vawdry.      church  of  ClerkenweU  in  February  following  j  and  Mary  was 

baptised,  in  the  same  <ihurch  on  th»  Ist  of  July  isx  the  same 
year;  and  registered  as  their  legitimate  daughter.*  Imme^ 
diately  afterwards  they  returned  to  Cheshire^  The  testator 
never  divulged  the  drcumstanees  of  his  daughter's  biith  to 
her^  nor  to  any  one  else,  except  the  Defendant  Vawdry,  in 
[  ^fiSS  ]      confidence;  always  endeavouring  to  keep  *the  affair  seciet; 

and  treating  and  introducing  her  as  his  legitimate  daughter^ 
He  caused  the  registry  of  her  birth  and  baptism  to  be  made 
in  the  parish  church  of  Astbury ;  stating  her  birth  to  have 
taken  place  in  Clerienwell  upon  the  Istof  c/ii/yi  1771.  Id 
the  same  page  waa  the  registry  of  the  baptism  of  the  sM 
John,  made  at  the  same  time^ 

The  depositions  of  Vawdry  also  stated,  that  the  Plaintifr 
and  her  sisters  were  totally  ignorant  of  the  Plaintiff  V  iUegi- 
timacy  till  after  the  testator's  death ;  when  she  questioned  the 
deponent  with  regard  to  her  father's  affairs ;  thiddng  ahe  bad 
net  received  what  she  was  entitled  to;  uponwIoA  ^le  de- 
ponent told  her  the  circumstance^  A  few  days  Jirevious  ttf 
the  death  of  the  testator^  he  produced  his  will  to  the  de]p^ 
nefnt ;  desiring  him  to  read  it.  The  deponent  said,  he  was 
fearfid,  it  was  not  worded  strong  enough  to  provide  for  the 
Plaintiff;  upon  which  the  testator  desired  him  to  cdlne  again 
in  a  few  days ;  and  be  would  get  the  will  alterled,  so  ais  to^ 
have  it  properly  worded  to  make  the  property  safe  to  her ;  and 
he  mentioned  his  intention  to  send  for  a  proper  person  for  that 
purpose.  The  deponent  went  on  the  day  of  the  testator's 
death,  for  the  purpose  of  being  present  at  the  idteration  of 
his  will :  but  the  testator  died  a  few  hours  before  he  arrived^ 
The  deponent  has  no  doubt,  the  testator  meant  to  provide  for 
the  Plaintiff  as  amply  as  for  his  other  children. 

The  Defendant,  the  widow  of  the  testator,  being  als<y 
examined  as  a  witness,  stated  that  the  Plaintiff  was  always^ 
considered  and  treated  as  legitimate ;  and  that  the  testator  at 
several  periods  said  to  her,  ''  My  child,  I  will  take  care 
"of  you." 

The  Defendant  EUzabeth  Cartwright  by  ber  answer  ex- 
pressed her  consent,  that  the  Plaintiff  should  share  equally 

with 
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urith  her  and  her  other   sisters ;   and  it  was  stated  in  the  1800. 

evidence^  that  the  other  two  daughters  bad  the  same  dbpo-  c^R!j!^|Q,yY 

fiition:  but  they  were  infants.  r.  • 

Vawdby. 

Mr.  Bichards  and  Mr.  Evans,  for  the  Plaintiff. 

Upon  this  will  it  is  plain,  the  Plainti£t  wa^  in  the  contem- 
plation of  the  testator  to  be  considered  a  lawful  child.  The 
distribution  iii  fourth  parts  points  put  distipctlyi  that  she  was 
in  his  contemplation  one  of  his  four  daughters.  That  uiust 
hare  some  allusion  to  four  childrenf  Every  ♦' expression  ap-  '[♦SS*] 
plies  to  females.  That  shews,  he*  memit  e^^isting  daughters, 
not  future  issue,  that  might  be  either  male  or  female.  ' 

As  to  the  parol  declaratipns  relating  to  the  will  itself,  it  is 
llpubtful,  I  adnut,  whether  th^t  evidence  is  admissible.  But 
this  is  a  case  of  latent  ambiguity ;  and  the  same  thing  may  be 
lioneas  inThamasY.  TTuMuas  {12). 

Mr.  Stanley  for  the  Defendants,  expressed  the  digpositioa 
.of  the  daughters  in  favor  of  the  Plaintiff, 

« 

Lord  Chakcellor. 
This  is  a  very  unfortunate  case.  I  have  no  doubt  of  the 
intention:  but  how  can  I  possibly  put  upon  the  will  the  con- 
struction the  Plaintiff  desires,  when  there  are  lawful  children  ? 
The  family. will  act  very  honorably  and  conscientiously  by 
^ving  way  to  the  disposition,  which  is  stated :  but  it  is  iinpos- 
isible  in  a  court  of  justice  to  hold,  that  an  illegitimate  child 
can  take  equally  with  lawixd  children,  upon  a  devise  to 
clipdren.  Mr,.  VQwdrys  evidence  increases  the  regret.  When 
the  te^t^tor  placed  that  confidence  in  him,  it  was  very  wrong 
no^  to  follow  his  adyice.  If  he  had  named  this  daughter,  i( 
would  have  done  (  13  )• 


(12)  e  Term  Rep.  B.  R.  671.  12.    Po'st,    eodfiey  v!  Davia^ 

See  ante.  Vol.  I,  257,  Bamgh  v.  VI,  43.  VII,  486.    Earle  v.WU- 

Read.    Panont  v.  Panons,  266,  boh,  XVII,  523.  XVIII,  147,  8. 

and  the  note,    267.    Abbott  v.  Arnold  y.  Preitan,  XVIII,  2jB8. 

JMune,  III,  148.  Price  y.Pa^Cf  Wilkinton  v.  Adam,  Swaine  v^ 

IV,  680.  Kenmerley,  1  Ves.  SfBea.  422, 469. 

(18)  See  ante,  the  note,Vo|.  Ill,  Gordon  v.  Qordo^,  1  Mer'.  141. 
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IBOO. 


Cartwrioht 

V. 

Vawdry. 
Illegitimate 
children,  hav- 
ing acquired 
that  character 
by  reputation, 
may  take  under 
a  vdll^^as  hy 
necessary  im- 
plication in- 
tended and 
described. 

Whether  mar- 
riage of  a  wi- 
dower with  tlM 
sister  of  his 
deceased  wife, 
in  England, 
voidable,  in 
Scotland  is 
void,  Qv(Bre. 


Snelham  v.  Baylby. — In  Chancery,  Miehaebnoi   Term,  1SQ2, 

1  ;S?iiii.  $•  Siu.  78. 

John.  Snelham  by  his  will  re-    "  sach  child  then  to  snch  only 

citing,  that  he  had  lately  mar-    "  child,   for  and    towards    his, 

ried  Jane  Whiteside,  the  sister  of    **  her  qr  their  portion  and  por- 

his  late  d^eeased  wife  Mary  SneU    *'  tions  "  to   be  paid  **  to  sach 


ham,  in  Scotland^  according  to 
the  form  and  usage  of  the  church 
there,  gave  and  devised  all  his 
messuages,  lands,  &c.  in  Man- 
Chester  and  elsewhere  in  Great 
Britain  **  unto  my  said  'wife 
''  Jane  for  and  during  the  term 


**  children  or  child  "  at  the  age 
of  twenty-one  or  marriage;  un- 
less such  times  of  payment  shall 
happen  in  the  life-time  **  of.  my 
*'  said  wife ;"  and  in  such  case 
the  parts  or  shares  of  such  of 
them  as  shall  attain  twenty-one 


**  of  her  natural  life  f  and  after  or  be  married  in  the  life-time 
her  decease  he  devised  the  same 
to  trustees  upon  trust  to  sell; 
and  he  gave  and  bequeathed 
"  unto  my  said  wife  Jane*'  all 
this  hojnsehold  goods,  plate, 
linen,  c^c.  which  he  should  have 
at  the  time  of  his  decease ;  and 
he  gave  all  the  residue  of  his 
personal  estate  to  the  same  trus- 
tees, upon  trust  to  pay  the  in- 


"  of  my  said  wife  Vane*  shall 
hecome  a  vested  interest,  and 
be  transmissible  to  his,  her,  or 
their  executors,  &c. ;  and  shall 
be  paid  immediately  after  the 
decease  **  of  my  said  wife  Joae-; 
"  and  if  any  such  children  or 
"  child  "  shall  die  under  twenty- 
one  and  unmarried,  thei^  the 
shares  of  him,  her,  or  theni,  so 
terest  and  proceeds  thereof  dying  shall  go  and  be  paid  to 
**  unto  my  said  wife  Jane  for  and     the  survivor  of  them  and  the 


"  du)*iug  the  term  of  her  natural 
•'  Kfe ;"  and  from  and  after  her 
decease  he  directed  them  to  call 
in  the  principal,  and  to  pay  and 
apply  the  same,  aAd  also  the 
monies  to  arise  from  the  sale  of 
his  real  estate  "  after  the  death 
"  of  the  said  Jane  unto  and 
'*  amongst  all  and  every  the  child 
**  and  children  begotten 'and  tb 
^'  be  begotten  by  me  upon  the 
**  body  of  the  said  Jane  equally 
''  to  be  divided  between  or 
'*  amongst  them,  if  more  than 
"  one,  share  and  share  alike, 
'*  and  if  there  shall  be  but  one 


executors,  &o.  "  of  such  of  the 
"  deceased  children "  as  shall 
have  lived  to  attain  twenty-one, 
or  be  married,  at  such  times  as 
their  original  shares  shall  be- 
come payable ;  and  upon  farther 
trust  in  the  mean  time  *^  after 
**  the  decease  of  my  said  wife' 
to  apply  the  dividends,  increase, 
and  produce,  for  the  maintenance 
and  education  ''  of  suck  chil- 
''  dren  or  child  "  until  their  re- 
spective  shares  shall  become 
payable;  and  he  declared  his 
will,  **  that  my  said  wife  Jane 
"  and  her  children  shall  take  the 

"  provision 
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^  prDTtaion  herein  before  made    therefore,  lintO  senteBce  is  pro*  1800* 

**  for  them  in  the  same  manner    nooneed   against  it      In    con^  ^"^v^ 

*'  as  if  the  sM  Jane  bad  been  seqoence  it'wai  argued,  that,  if  CartwrighT 
**  married  to  me  according  to  /one  was  never  the  lawfal  wi£s 
**  the  usage  of  the  chnrch  f^t  of  tiie  testator,  iter  children 
**  England,  and  snch  marriage  could  not  tiJce  the  provision  in* 
**  had  been  valid  according  to  tended  by  the  will;  as  the  law 
*'  the  laws  oi  England;  and  in  does  not  permit  a  man  to  mako 
*^  case  ail  and  every  thtf  child  a  general  gift  to  fotnre  illegiti- 
**  and  children  by  me  begotien  mate  <$hildrenw  I  at  first  in- 
or  to  be  begotten  on  the  body   .tended  to  direct  an  inquiry  as 

to  the  validity  of  the  marriaj;e: 
but  it  was  urged,  that  such  an  in- 
quiry must  necessarily  be  attend- 
ed with  considerable  delay  and  * 
perhaps  expense;  and  that  it  ought 
to  be  avoided,  upfess  it  was  ab- 
sdlutely  'essential  for  the  pur- 
pose of  the  cause.    In  order  to 
shew,  that  it  was  not  essential. 
Counsel  contended,  tbat,  tb^ugh 
the  proposition  cannot  be  dis- 
puted, that  a  gift  generally  to 
iliegitimate  children  is  not  valid, 
child   after-    yet  the  gifl  in  Ibis  will  is  con- 
biil  for   the    veyed  in  tbrms,  which  intended 


«f  my  said  wife  Jane''  shall  die 
under  twenty-^ne  and  vnmar- 
ried>  then  he  gave  one  moiety 
of  the  last-mentioned  trust- 
moneys  **  unto  my  said  wife 
^-Jdne^  her  executors,  <fec. 
and  the  other  moiety  to  his  •sis*^ 
ter  and  her  children;  and  he 
appointed  the  trustees  *'  and  the 
•*  said  Jane  my  wife  "  executors. 
*  At  the  date  of  the  will  the 
testator  had  issue  by  Jane,  de- 
Scribed  in  the  will  as  his  wife ; 
and  they  had  no 
'wards.  Under  a 
execution  of  the  trusts  of  the 
will  the  questions  were,  1st, 
whether  the  marriage  was  valid ; 
2dly)  if  invalid,  whether  the  chil- 
dren being  illegitimate,  should 
take  under  the  description  in 
the  will. 


1822,  Nov.  26.-1110  Vice 
Chancellor,  it  was  objected 
at  the  hearing,  that  the  marriage 
in  Scotland  of  a  man  to  the  sister 
of  his  deceased  wife  is  not  a  valid 
marriage.  By  the  law  of  Eng- 
tand  such  a  marriage  is  void- 
able, not  void;  and  it  is  Valid 


ta  give  the  benefit  of  it  to  the 
children  of  Jane,  though  she 
should  turn  out  not  to  be  his 
lawfal  wife,  t  was  much  struck 
with  the  language  of  the  will; 
and  was  not  sure,  that  I  eould 
bring  the  case  within  the  reach 
of  any,  that  had  been  decided  t 
and  I  desired  it  to  stand  over^ 
until  I  had  considered  that  poiqU 
After  examining  the  case  with 
very  great  attention  1  urn  glad 
to  say,  that  I  am  of  opinion  it 
^omes '  within  the  principle  of 
former '  decisions ;  and  the  chil- 
drcii  would  take  under  the  wiH; 

even 
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Vawpry. 


6?eii  tliongh  it  should  nnforto* 
nately  tarn  oat,  that  by  the  law 
of  Scotland  they  were  illegiti- 
mate. I  say  9  I  am  glad  that  I 
have  formed  this  opioion ;  as  it 
is  always  gratifying  to  a  Court 
of  justice  to  come  to  a  condu- 
sioQ,  by  which  provisions,  that 
are  founded  upon  the  best  feeL- 
jngs  of  the  human  heart,  can  be 
established.  The  case  of  Wil- 
kiwwn  7.  Adatftt  that  received  a 
more  deliberate  consideration 
than  perhaps  aiiy  other  case  ever 
.  before  received,  has  cleared  the 
present  case  of  many  of  its  dif- 
ficulties; and  settled  the  law 
upon  the  point  in  question*  In 
the  former  the  disposition  of  the 
testator  was  expressed  in  the 
following  terms :  **  To  the  chll- 
^<  dren  which  I  may  have  by  the 
aforesaid  Ann  Lewis  and  living 
at  my  decease,  or  bom  within 
**  six  months  aftor.''  The  tes- 
tator was  a  married  m^n;  and 
^fin  Zetr^  was  not  his  wife.  His 
intention  thjerefore  obviously  was 
to  provide  for  his  illegitimate 
children.  It  was  contended, 
that  this  was  a  general  gift  in 
ftivoir  of  illegitipiate  children; 
imd,  as  spcb,  was  not  valid.  The 
answer  was,  that,  Uiough  the 
policy  of  the  law  does  pof  per? 
mit  a  man  to  make  a  general 
gift  to  illegitimate  children,  it 
does  perqiit  him  Xq  make  what 
provision  he  thinks  fit  for  per- 
8oii|  living  at  the  time  pf  making 
lus,  w|U,  and  whom  he  may  be- 
]\py^  to  be  his  illegitimate  chi|- 


u 


ti 


dren;  and  it  was  said,  that  in 
the  case  then  before  the  Court 
the  testator  bad  not  made  the 
illegitimacy  of  the  children  the 
condition  of  the  gift,  but  used  it 
only  as  a  description  of  persona* 
He  gave  to  A,,  J?.,  and  C. 
whom  he  considered  to  -be  hu 
illegitimate  children.  It  was  a 
gift  to  persons  known  in  the 
world  by  that  description.  It 
was  admitted,  that  the  gift  was 
not  good  with  regard  to  any. 
children,  who  might  be  bom 
after'the  testator's  death;  aa  that 
was  against  the  policy  of  tbfi 
law.  The  Court  proceeded  updb 
this  distinction ;  and  established 
the  validity  of  the  gift.  The 
question  in  this  case  is,  whether 
the  reasoning  is  not  stronger  in 
favor  of  the  children  than  it  was 
in  the  case  I  have  referred  to. 
All  the  childreq,  whon^  the  tes- 
tator happened  to  have  by  Jane^ 
were  6orn  at  the  time  he  mad^ 
his  wjll.  It  is  admitted,  that 
no  child,  born  after  his  death, 
could  tal^e  under  the  will,  if  tho 
children  should  proVe  tq  be  ille^ 
gitimate.  ^y  opinbn  therefore 
is,  th^t  it  iy  unnecessary  to  in- 
stitute an  inquiry  into  the  rn-. 
lidity  of  the  marriage  according 
to  t^e  Sco^cAlaw;  as,  admitting 
for  the  sal^e  of  argupient,  that 
the  ma^iage  was  not  valid,  still 
the  testator  has  made  an  ex- 
press gift  to  children,  who  had 
acquired  the  reputation  of  being 
his ;  and  their  illegitimlicy  is  not 
mad#  the  condition  p(  the  gift. 
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bujt  i;i  merely  a  description  of  estate  for  life  with  remainder  to  1800. 

persons*    Take  a  decree,   that  her  children.        •  wv^ 

the  mother  is   entitled    to    an  Cartw^ight 

Mr.  Beamet  has  kindly  supplied  the  following  case,  in  which 
be  was  Counsel : — 

Osmond  v.  Tin d all. — In  Chancery,  Avg^  10th»  UB26. 

William  Grflg    by  his    wiU       Franoe$  Gray  died  in  the  tes-  ^^J!J*  *® 

^^  unto  hie  executors  alibis  tator's life-time, unmarried^ lea?-    .     ,       .^ 

estate  real^^nd  personal,  in  trust  ing  illegitiiliate  children;  one  of     *•    ^  . 

to  be  dbposed  of  as.  follows;  whom  married  Otmojid,  one  of  nothinir 'on  the 

and  he  ^ve  uoto  his  "sisters  the  testator's  executora;  who  61ed  face  of  the  will 

*'  EUzcAeth  Tiudall  and  Franee$  the  bill  against  Elizabeth  TindaU  gbewing  that 

^  Gray,  spinster,  the    sum   of  and  Ann  Holmes^  the  testator's  .illegitimate 

**  2000/.  sterling  between  them ;"  sisters  and  solo  next  of  kin,  and  children  were 

and,  If  the    said  Frances  Gray  all  the  illegitimate  children  of  ititended: 

should  not  be  living  at  the  time  France$    Gray^    including    the  Inquiry,  whe« 

of  his  decease,  he  directed,  that  Plaintiff's  wife,  praying  that  it  ^^**  *^^  ^^^ 

her  1000/.,  part  of  the  said  2000/.,  might  be  ascertained,  who  were  y*«g*^«»te 

should  sink   into  the   residue ;  enUUed  to  the  residue.  children,  re^ 

(after  several    pecuniary  lega*  * 

cie.)  aU  the  rest,  residne.  apd       "^^  ^'^  Chancellor  de- 

remaioder  of  bis  esUte.  Ac.  he  «"^*''  *•»»*  f>  ""•.?•»  »f  ^^^  "^^ 

gare  and  bequeathed  unto  and  "*^  "^  ^'9  'S^O,  a>  directed 

between  the  said  Elizabeth  Tin-  *•»«  faster  to  inquire,  whether 

datt  and  France*  Gray;  "  and  ^""^  ^*^  '*^  ■"y  M  *>>»» 

"in  case  the  said  £/i«.Je<Ari*-  fliegitimate  children,  should  be 

«Aa   and    France.  Gray,    or  '«'«««>  5     ""d    *at    the     bill 

«  either  of  them  should  happen  "''°''"  ^  dismissed  against  the 

^^ .    ,.   .   ^  .  !,  Defendants  (fAe  i/Wt/iinate  cAi/- 

'•  to  die  before  my  decease,  then,  .  •       ^        ,  ^  ,      .     ,„., 

-    .     ,  ,  c  dren)  on  the  authority  6f  Irif- 

'*  her  or  their  share  or  shares  of      ^    '  -^ 

"  the  residue  to  go  to  the  child  ^^  ^-  ^f*"*'  ^oihifigfipjp^^^ 

vMj  r  *u       *!.        ;  I  ing  on  the  face  of  the  will,' from'  ' 

••  or  children  of  them  the  said       f,  ,     .      ^  * .       ..    I 

MM  »>.    r^r  m:  J  n         V  which  the  Court  could  collect, 

••  Bhzabetk  Tindall  or  Frances  ^.   ,  ;    ,,     ^         .,    . ,, .      „ ., 

^,  ^  .       .   .1     *  .1.  that  by  the  term  "  dW/c6ic«"  il- 

^' Cfr«¥  or  each  or  both  of  them  _    . .     /       ^.,j 

^  .    f .       ^    ,         ...         u  legitimate    children    were     in^ 
^  lo  dying,  to  be  paid  to  such     ^  • 

tended. 

The  note  states,*  as  facts  in 

this  case,  that  Mrs.  TindaU  was 

.  .       ^,  a  widow,  hnving  lawful  usuei, 

.pon  their  atta.n.ng  the  age  ^^  ^^^  ^^  ^^^^  ^^  , 

"  of  21  years   or  being  mar-     ,,  ^     .  i   j    -n    •4-     * 

_.;„./  p  trances  Cray  bad    illegitimate 

"«^'    *^^  children.       ^ 

The 


*f  ishild  or  children   of  the 

«<  Elizabeth  Tindall  and  Fimieei 

'*  Orogf  or  either  or  both  of  tl|^ 
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Upon  the  proposal  of  the  Plaintiff's  Counsel^  as  ihe  youngest 
daughter  did  not  wuit  more  than  three  years  of  the  age  of 
twenty-one,  the  cause  was  ordered  to  stand  over  ( 14). 


The  dfecislon  m  Beachcrqfi  ▼• 
Beachcroft,  iMadd.  430,  that 
iOegitimate  children  could  take 
vuder  the  descriptiqi)  of  ^  chil- 
dren," simply,  is  in  opposition 
to  an  the  authorities,  and  par- 
ticularly the  case  of  Wilkifuon 


hy  Lord  Eldon,  **  so  strong  a 
**  probability  of  intention,  that 
'^  an  intention  contnury  to  ttiat, 
**  which  is  imputed  to  the  tes- 
**  tator,  cannot  be  supposed.** 
In  neither  of  those  eases  does 
the  will  afford  any  such  implica- 
r.Adam,  The  only  instance  of  tion,  or  any  implication,  that  il- 
a  similar  constraction  is  Lord  legitimate  children  were  the  oh- 
Woodhouseleey.Dabymple,2Mer;  jects.  If  in  Beacheroft  y.  Beach- 
'419,  where  a  legacy  to  "  the 
**  children  of  the  late  Charles 
**  Ker^  who  shonld  be  living  at 
the  testator*s  decease,  was  giten 
to  illegitimate  children.  The 
fact,  that  there  was  no  legitimate 
child  of  ^Charles  Ker  at  the 
testator's  death,  was  ascertained 
by  the  necessity  of  inquiring  for 
the  legatees ;  that  there  could 
be  none  in  future,  was  collected 
by  necessary  implication ;  or 
rather  was  apparent  upon  the 
will :  but,  that  there  never  had 
been  a  legitimate  child,  could 
be  obtained  only  by  evidence; 
the  object  and  effect  of  which  - 
were  to  shew,  that  illegitimate 
children  were  intended :  a  par- 
pose,  for  which  evidence  can- 
not be  received.  It  i^  ad^ 
mitted  only  to  shew,  that  certain 
persons  have  acquired  the  re« 
putation  of  being  the  children 
of  the  reputed  father;  the  de- 
scription of  such  illegitimate  chil- 
dren, as  the  objects,  being  col- 
lected by  necessary  implication 
from  the  will  itself;  as  defined 


croft  the  testator  had  married^ 
and  left  legitimate  children^  or  in 
Lord  Woodhmudee  v.  Dabympk 
the  result  of  the  inquiry  bad 
been,  that  legitimate  children  of 
Charles  Ker  were  living  at  the 
date  of  the  will,  could  illegiti- 
mate children  possibly  have 
taken?  In  the  case  of  latent 
ambiguity  (see  Parsons  v.  Par- 
sons, ante.  Vol.  I,  ^i6G,)  the  de- 
scription  has  some  application^ 
imperfect  from  som^  extrinsic 
circumstance,  introduced  by  pa- 
rol evidence ;  and  therefore  evi- 
dence is  admitted  to  supply  the 
deficiency,  and  by. clearing  the 
ambiguity  to  complete  the  tide : 
but  the  mere  want,  the  non- 
existence, of  the  iegatee,  de^ 
scribed  in  appropriate  and  un- 
equivocal terms,  cannot  autho- 
rize the  admission  of  evidence 
to  create  another,  who  does  not 
answer  the  description. 

(14)  A  liberal  maintenance 
allowed  in  a  case  of  this  nature. 
Bradsfiaw  v.  Bradshaw,  iJac. 
^  Walk.  (HI. 
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BUTLER  V.  BUTLER.  IBOO. 

July^Olh. 
13  Y  inilentures  of  lease  and  release/  dated  the  25th  and    Upon  the  pmr- 

26th  of  January,  1782,  between  Edward  Breta  of  the  chase  of  an 
.first  part,  George  Butler  of  the  second  part,  George  Richards  equity^  o    re- 
ef the  third  part,  and  Stephen  Hatt  of  the  fourth  part,  reck-         ^  - 
mg  uidentures  of  mortgage,  dated  the  24th  of  June,  1772,             ^^    ^^^ 
^whereby  a  wharf  and    other    ♦  premises  were  assigned  to  L  ^^J  chaser 
Maurice  Bernard  for  the  residue  of  a  term  of  ninety-nme  with  the  yen- 
years,  to  secure  the  sum  of  2000/1  and  interest,  subject  to  dor  to  pay  the 
redemption,  by  Edward  Brent  and  Nathaniel  Brent,  since  de-  mortgage,witli- 
ceased;  and  that  by  another  indenture,  dated  the  25th  of  the  ^^*  .*°^  ^°*" 
same  month,  the  premises  were  assigned  by  Edward  and  No"     . .    .         ^ 
ihaniel  Brent  to  George  Butler  for  securing  to  him  1000/,  and  ^g-^^    j^  hqj 
interest;  and  that  the  freehold  was  become  vested  in  Richards  gniScient  to 
'  in  trust  for  Nathaniel  Brent  and  his  heirs ;  and  that  the  ^aid  make  it  the 
two  sums  and  a  considerable  arrear  of  interest  were  due ;  personal  debt 
,w)uch  were  more  than  the  fee-silnple  was  worth;   and  that  ®f  *^®.  P^*^^ 
George  Butler  agreed  to  accept  the  same  in  full  of  all  monies  ^"■*®'* 
-due  to  him  from  Edward  Brent  by  virtue  of  the  said  mortgage 
or  otherwise ;  and  had  agreed  to  take  upon  him  the  payment 
of  the  said  principal  sum' of  2000/,  and  interest  then  due  and 
owing  to  Maurice  Bernard  upon  his,  George  Butler'^,  having 
an  absolute  release  and  assurance  of  the  fee-simple  and  in<- 
heritance  of  the  premises ;  it  was  witnessed,  that  in  pursuanit^fe 
and  performance  of  the  said  agreement,  and  in  consideration 
of  the  said  sum  of  2000/.,  .therein  mentioned  to  be  so  due 
and  owing  to  the  said  Maurice  Bernard,  and  the  interest 
thereof,  which  the  said  George  Butler  did  thereby  agree  to 
pay  and  discharge,  and  of  the  said  sum  of  1000/.  and  interest 
60  due  to  Butler,  and  which  was  thereby  declaf^d  to  be  con- 
sidered as  the  purchase  of  the  fee-simple  and  inheritance  of 
the  premises,  and  in  consideration  of  lOs.  paid   to  Edward 
Brent  and  George  Richards,  he  Edward  Brent  did  direct^ 
.  limit,   and  appoint,   and  Richards  did  bargain,    sell,    alien 
and  release,  to  George  Butler  and  Stephen  HcUl  and  their 
heiris  the  premises,  to  hold  to  them  and  t|ieir  heirs  to  the 
use  of  Butler  and  Hall  and  the  heirs  of  Hall,  nevertheless 
as  to  the  estate  of  Hall,  in  trust  for  Butler,  his  heirs  and 
assigns  for  ever* 
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After  the  execution  of  the  indentures  of  June  1T72,  Ber* 
nard  signed  a  declaration  of  trust  to  George  Butler,  declaring, 
that  the  sum  of  300/.  of  the  20001.,  therein  mentioned,  was 
the  money  of  Butler,  and  17002.  only  was  adviniced  by 
Bernard. 

In  May  1*783,  George  Butler  died,  sebed  of  the  premises, 
subject  to  the  said  debt  of  1700/.  then  remaining  due  to 
Bernard.  By  his  will,  dated  the  33d  of  May,  1788,  he  di- 
rected, that  aU  his  just  debts  and  funeral  charges  should  be 
paid  out  of  his  personal  estate  and  effects;  and  he  gate  to 
Bobert  Burrow  and  John  Evans  and  *  their  heirs,  iunong  otber 
estates,  the  wharf  and  estate  he  then  lately  purchased  -  of 
Mr.  Brent,  to  the  use  of  his  eldest  son  George  Butlet  for  Kfe ; 
lenudnder  to  the  heirs  of  his  body;  with  remainders  over. 
He  gave  other  freehold  estates  to  the  use  of  his  son  Tkamoi 
Butler  for  Ufe ;  reipainder  to  trustees  to  preserre  contingent 
remainders;  remainder  to  the  use  of  the  heirs  of  his  body;* 
and  he  gave  aU  his  leasehold  estate  and  all  his  persomd 
estate,  after  payment  of  his  debts,  as  aforesaid,  and  legacies, 
to  his  executors;  in  trust  to  sell  the  leasehold,  and  after 
payment  of  his  debts,  legacies,  and  funeral  charges,  in  moie- 
ties to  his  two  sons, 

George  Butler  the  younger  was  the  acting  executor  of  his 
father.  In  1789  the  bill  was  filed  by  Thomas  Butler  to  have 
the  will  established ;  and  the  usual  decree  was  made.  Upon 
Ihe  accounts  the  personal  estate  of  George  Butler  the  elder 
uppeated  to  be  charged  with  the  payment  by  the  executor 
of  224fJl.  I4fs.  lOd.  to  Bernard  m  discharge  of  the  17007.  and 
Interest.  The  Plaintiff  claimed  one  moiety  of  that  sum,  t» 
be  reimbursed  out  of  the  personal  estate  of  George  Butler 
th^  younger ;  who  wad  also  dead. 

The  Master's  report  stating,  that  tiie  payments  in  ^scharge 
pf  the  debt  due  to  Bernard  were  properly  made  out  of  the 
personal  estate  of  George  Butler  the  elder,  and  disallowing 
the  Plaintiff's  claim  in  that  respect  against  the  personal  estate 
of  the  executor,  an  exception  to  the  Report  was  taken  by 
the  Plaintiff  on  the  ground,  that  tiie  testator  George  Butlep 
the  elder  had  not  made  the  debt  his  own;  and  it  remained 
<K^ge  uppn  the  estate, 
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Mr.  Lloyd  and  Mr.  King,  in  suppoiit  of  the  exceptioh« 
Thb  is  exactly  the  case  of  Tweddett  y.  TweddeU  (Id); 
<dearly  nothing  more  than  the  purchase  of  the  equity,  of  rer 
demption  of  an  estate,  with  a  mortgage  upon  it;,  not  ao  atrong 
Iks  many  other  cases,  and  particularly  that  one.  The  question 
is,  whether  George  Butler  the  elder  has  mad^  any  alteration 
by  hb  will.  He  has  done  nothing  more  than  Chargitig  his 
personal  estate  with  the  pajrnlent  of  his  debts  generally.  In 
TweddeU  v.  TweddeU  the  charge  for  payment  of  debts  wlla 
much  stronger ;  but  had  no  weight ;  for  Lord  Thtcrlow  upon 
great  consideration  thought,  it  was  not  the  debt  of  the  testator. 
*  So  this  was  no  debt  of  Mr.  Butler'^  Upon  the  conveyance  of 
the  .equity  of  redemption  to  him  there  was  no  communication 
with  Bernard  the  mortgagee.  The  executor  of  Butler  there^ 
fore,  was  never  liable  to  pay  the  moiiey  to  hitti.  As  to  its 
being  a  contract  of  indemnity,  iii  Tweddett  v.  T\veddell*knA 
many  other  cases  there  was'  a  positive  covenant:  but  that 
was  held  not  to  have  the  effect  of  making  any  alteration  ih 
the  original  debt.  In  this  case  Bernard  being  no  party, 
it  was  nothing  more  than  a  mere  transfer  of  the  equity  of 
redemption. 

The. principles  of  all  these  cases  are  laid  dowti  in  Woodg  vi 
Huntingford{\Qy,  Knd,  it  is  unnecessary  to  go  farther  back* 
The  circumstance  there  relied  on,  no  communication  with  the, 
mortgagee,  occurs  in  this  case.  The  circumstances,  which  in 
that  case  determined  it  to  be  the  debt  of  the  party,  were  the 
new  mortgage,  and  the  security  given  to  the  mortgagee  tipon 
a  farther,  silm  borrowed.  This  is  the  weakest  cas^,  thai  has 
occurred;  merely  taking  the  equity  of  redemptidn,  subject  td 
a  mortgage,  without  any  communicatidn  with  the  mortgaged 
or  any  security  to  him.  The  devisee  must  therefore  take  the 
-eitate  €um  onere^  The  debt  originated  with.  jBr'^ti/ .*  it  was 
net  the  debt  of  Butler;  and  it  remained  in  the  same  situa^' 
tion  at  his  death ;  never  acted  upon  except  by  that  agree- 
ment for  indemnity;  and  Brent  was  never  called  upon  by 
the  mortgagee^ 


(16)  2  Etc.  C.  C.  101,  152. 
See  the  priocipaL  cases  upon  this 
point  collected  and  arranged  in 
Mr.  Cox's  note,  2  P.  WUL  664, 
to  Evelyn  7.  Evelyn,   Ante,TFoadf 


V.  Huntinsfi^d,  VoL  III,  128; 
Hamilton  v.  Worley^  II,  62 ;  and 
the  note,  I,  187. 
(16)  Ante,  Vol.  Ill,  12iB. 


1800. 
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•    r. 
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Mr.  Richards  and  Mr.  JSevan,  for  the  Report. .  . 
.  This  is  in  common  sense  an  agreement  with  ffreni  to  g{Ve 
him  for  this  estate  the  mon^y  Brent  owed  BuUer  and  so  much, 
more  as^was  .due  to  Bernard.  Suppose,  Bernard  had  not 
been  mortgagee.  It  is  true,  Butler  did  not  make  himself 
personally  liable  to  Bernard:  but  it  is  also  true,  that  it  was  a 
debt  due  &om  him  in  respect  of  the  estate  to  Bernard;  who 
copld  have  foreclosed  him.  In  all  sense  and  equity  it  is. a  debt 
due  from  Butler  to  Bernard;  though  the  latter  could  not  have 
sued  Butler  personally.  It  is  directly  a  debt  at  law ;  and  how 
can  equity  say,  it  is  not  to  be  paid  out  of  the  personal  estate 
instead  of  being  thrown  upon  the  real  estate?  Can  the  reason 
be,  that  an  action  did  not  accrue ;  when  if  Brent  had  been 
damnified,  he  would  have  had  an  action  against  Butler?  It  is 
not  like  the  case  of  an  estate  descending,  subjeet  to  an  .incum- 
brance; *  where  it  wa^  neyer  the  debt  of  the  party;  Cor  this 
is  substantially  his  debt:  he  buys  the. estate;  and  agrees  to 
pay  the  purchase-money.  Though  in  this  instance  the  mort-. 
gagee  has  no  right  to  an  action,  it  is  in  substance  the  same; 
and  the  pnly  defect  is  in  form  j  that  such  an  action  could  not 
be  brought :  but  it  is  a  substantial  debt  incurred  by  the  vei>> 
dee.  The  executor  has  only  done  that  without  expeiice» 
which  by  circuity  he  might  have  been  compelled  to  do.. 


Mr.  Lloyd  in  Reply,  was  stopped  by  the  Court. 


The  Master  of  the  Rolls. 
I  am  afraid,  I  must  decide  with  the  Plaintiff;  for  I  cannot, 
distinguish  this  case  from  TweddeU  v.  TweddeU.  If  that  case 
and  the  others,  upon  which  it  was  determined,  were  out  of  the 
Way,  and  I  was  now  called  upon  to  decide  this  point  for  the 
first  time,  perhaps  I  might  have  been  of  another  opinion :  but 
I  collect  from  those  decisions,  that  if  a  man  purchases  an  estate 
subject  to  a  charge,  and  does  no  more  than  covenant  with  the- 
vendor,  that  he  shall  be  indemnified,  it  is  not  his  own  debt,, 
to  be  paid  out  of  his  personal  estate :  but  it  remains  a  charge 
upon  the  estate,  or  rather  a  debt  of  his  in  respect  of  the 
estate  only;  and  if  nothing  more  has  been  done  to  take  it 
upon  himself,  the  debt  must  be  paid  out  of  that  estate  and 

not 
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not  out  of  his  personal  estate.     Lord  Thurlow  upon  that  occa-  1800. 

sion  tpok  ^reat  pains;  and  I  do  not  ^ow,  that  some  doubts 
were  not  entertained  upon  it  at  that  time :  but  from  his 
great  authority  and.  the  reasoning  he  made  use  of  it  hat 
been  acquiesced  in  ever  since. 

It  has  been  said,  this  executor  has  done  right  in  paying; 
for  by  drcuity  unquestionably  he  might  have  been  liable;  and, 
I  Bgtee,  if  an  action  had  been  brought  against  Bren^  he  might, 
have  compelled  Butler  in  his  life-time  or  his  heir  or  devisee  to 
indemnify  him*    But  I  believe,  the  decree  would  have  been 
for  a  sale  of  the  estate,  and  not  for  payment  out  of  his  per- 
sonal estate*.    Upon  a  bill  against  the  executor  and  devisee, 
the  difficulty  occurs,  whether  the  <deccee  should  be,  that  the  - 
devisee  should  pay,  or  the  executor.     But  suppose,  BuUet' 
had  inciunbered  ox  sold  the  estate:  his  personal  estate  must    . 
have  iknswered  it;   and  the  purchaser. would  not  have  been 
answerable.     The  question  upon   the  circumstances  of  diis, 
case  is  only,  whether  such  an  agreement  jnakes  this  the  per-, 
sonal  debt  of  Butler;  as  if  Bernard  had  released  Brent,  and 
then  *  taken  a  bond  from  Butler;  and  that,  I  take  it,  ijs  ne-      f  ^  5S9  ] 
cessary  to  make  the  debt  his  own,  and  was  the  ground,  upon 
which  I  went  in  fVoods  v.  Huntingford ;  upon  the  circum- 
stances of  which  case  I  was  of  opinion,  that,  if  they  did  not. 
make  it  the  debt  of  Richard  Huntingford,  no  circumstances . 
could  have  that  effect  upon  any  debt,  that  was  not  origi- 
nally the  debt,  of  the  party.. 

In  this  case  I  am.  under  the  necessity  of  holding,  that- 
the  Report  is  wrong ;  and  though  the  executor  was  not  punishr , 
able  for  having  done  tiiis,  the  Plaintiff  must  be  reimbursed  .     *    • 

out  of  his  personal  estate.    The  exception  must  therefore 
be  allowed. 


SdO  CAS£S  m  C!HAKCE<(V. 


l«o6-  HAMMOND  v.  DOtGLAS. 

The  good-will  "P^XCEPTIONS  wei^  taken  to  Hie  Meter's  Report;  on  tfce 
of  atrade»  car-  ground,  1st,  That  the  Master  stated  the  sum  of  2l6(V. 

ried  on  in  part-  arising  by  the  sale  of  the  godd-will  of  the  trade,  to  belong  to 
Herabip  with-  ^^  -^^^  ^^XxA^  of  John  Douglas  and  Joseph  Douglas  de- 
^^.      ^    ' ,    bailed:  whereas  he  ought  to  have  stated,  that  it  belonged 

u  not  pwtner-  ^  *®  *^^*®  ^^  Jiw«p/i  Douglas  only : 

•hip  stock.         '  Secondly,  that  the  Master  stated  the  sum  of  500/*  anuiig 

_  from  the  profits  of  the  trade  between  the  deaths  of  JoAm 

.    nJ    |L       Douglas  and  Joseph  Douglas  to  belong  to  the  joint  estate ; 

death  of  one    ^^^'^^  he  ought  to  have  stated  that  to  belong  to  the  eBtaC6 

partner,  are      of  Joseph. 

joint  property.      John  Douglas  and  Joseph  Douglas  had  carried  on  the  trade 

of  snufF-makers  iti  partnership,  without  articles,  in  a  house 
devised  by  th^  father  to  them  and  their  heirs,  Joseph  wai 
the  survivor.    .        . 

-  Mr.  Mansfield  and  'ULuWyatt^  in  support  of  the  exceptiofii'« 

'  ^he  Attorney  General^  Mr.  Richards,  and  Mr.  Stanley,  fbi* 
the  Repott  said,  the  good-will  wius  Considered  iis  part  of  thc^ 
stock  in  trad€. 

The  liOrd  Chancellor  was  clearly  of  opini6n,  that  tipoii  d 
partnership  without  articled  the  good-will  survives;  and  a  sale 
of  it  cannot  be  compelled  by  the  representative  of  the  depeased 
[  *SiO  ]  parthet;  *  being  the  right  of  the  survivor,  which  the  law  gives 
him  to  carry  on  the  trade :  it  is  not  partnership  stock ;  of 
which  the  executor  may  compel  a  division^ 

The  first  exception  was  allowed;  the  secoiid  Qter-ltded  (17). 

(\1)  Regitier's  Book,  A.  IIW,  principle  of  the   law   of   ner- 

fo.  Xl2li,    Post,  Crawshay  y*  Col^  chants,  in  Equity  controlling  the 

&'ii«,  Vol.  XV,218.   Feaiheriion'  legal  right  of  snrvi?orship ;  and 

haugh  V.  Fenwick,  XVIf,  208.  as  to    the    distinction    between 

Lord  Eldon  expressed  consider-  commercial     and     professional 

able  donbt,    upon  the  decision  partnerships,  with  reference  to 

on  the  first  exception,  that  the  the  good-will,  surviving  in  the 

good-will  survived.      See   ante,  latter,  Farr  v.  Pearce,  3  Madd. 

Vol.  I,  434,  6.     Post,  IX,  590,  74.     Pearce  v.  Chamberlain,  2 

597,  and  the  notes,  as  to  the  Ves,  33. 
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Rolls. 
HARTLEY  v.  HURLE.  1801. 

JW/y30M,31f/. 
JOTENR  Y  ALLEN,  by  his  will  directed,  that  all  his  just    To  exempt 
debtSy  funeral  and  testamentary  expences,  be  in  the  first  ^^^  personal 
place  fully  paid  and  satisfied.     He  then  gave  and  bequeathed  ®*^*®  ^'®"  ^® 
to  his  dear  wife  Ann  all  his  household  goods  and  furniture-  of  ^  f       .        ... 
household^  plate,  jewels,  linen  and  china,  in,  upon,  and  about;  q^^^  afford 
his  two  houses  at  Islington  and  Ramsbury,  to  and  for  her  own  necessary   im- 
absolute  use  and  benefit*     Also  he  gave  her  all  such  sum  and  plication:   viz. 
sums  of  money,  benefit,  right,  and  interest,  which  shall  become  tbat  inference, 
due  tod  payable  fi-om  the  Amicable    Society  for  perpetual  ^^^^  leaves  no 
Assurance  of  Serjeant's  Inn.      He  gave,  devised,  .and  be-  ^®.^***  "P^^  *® 
queathed,  all  his  messuages,  lands,  tenements,  and  heredita-  .   , 
mentsj  whatsoever  and  wheresoever,  and  also  all  his  monies  in    Testator  irave 
the  filnds,  to  his  son-in-law  WilUam  Hartley  and  his  worthy  de?i8ed    and 
firiend  Henry  Hurle,   their  heirs,    executors,    administrators,  bequeathed,  all 
and  assigns,  according  to  the  several  and  respective  estates  his  messuages, 
and  interests  therein ;  upon  trust,  that  they  and  the  survivor,  lands,  tene- 
his  heirs,  executors,  administrators,  and  assigns,  shall  and  do  °*®^^*  •""  1^®* 
out  of  the  rents,  issues,  and  profits,  of  his  said  messuages,  ^,  '  ^"nen   , 
lands,  Henements,  and  hereditaments,  and  the  dividends,  in-       %      . 
terests,  and  proceeds  of  his  monies  in  the  funds,  pay  all  his  ever,^and^Iu 
just  debts,  funeral  and  testamentary  expences,  and  the  several  his   monies  jn 
legacies  or  sums  of  money  hereinafter  mentioned :  that  is  to  the  funds,  to 
say;  to  his  wife  150/.  immediately  after  his  decease :  to  Henry  trustees,   their 
Hurle,  for  the  trouble  he  may  have  in  the  execution  of  the  ^^^f  execu- 

trusts  of  the  will,  100/.  ^xot^^t^Z 

The  testator  then  gave  several  other  legacies ;   all  which    .    >  . 

legacies  he  directed  to  be  paid  within  twelve  months  next  after  j^^  to  the  se- 
his  decease,  or  sooner,   if  hb  trustees  should  think  proper,  veral  and   re- 
He  also  directed,  that  hb  trustees  should  from  time  to  time  speoti?e  estates 
out  of  the  rents,  issues,  and  profits,  of  his  said  messuages,  ^d  interests 
lands,  tenements,  and  hereditaments,  and  the  dividends,  in-  ^l*®'®*"*  •  ?^^ 
terest^  and    proceeds,    of  his   money  in  the  fiinds,  pay  an  "®^**''^^     ® 
annuity  of  300/.  a-year  to  his  wife  during  her  life,  the  first       ^    • 

P»y»nent  ^nd    profiU,' 
dividends  interest  and  proceeds,  sabject  to  groaod-rents  and  other  oat- 
goings  in  respect  of  his  said  messuages,  lands,  &c. :  the  leasehold  estates 
pass  with  the  freehold  upon  the  sub«(Bquent  words, 

Vo^.  V.  P  P 
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payment  to  be  within  six  months  after  his  decease;  andupoa 
farther  trusty  that  they  shall  pay  all  the  rest  and  residue  of  the 
said  rents^  issues,  and  profits,  dividends,  interest,  and  pro- 
ceeds, ( subject  to  ground-rents  and  other  outgoings  in  reifeit 
of  his  said  messuages,  lands,  tenements,  and  hereditaneiiti) 
into  the  proper  hands  of  his  dR\\ghter  Ann  Harilejf,  ViB^hk 
grand-daughter  Ann  Hartley  shall  attain  the  age  of  tvoi^ 
one,  or  be  married ;  which  shall  first  happen ;  and  when  mi 
so  soon  as  she  shall  attain  twenty-one,  or  be  married,  iim 
upon  trust,  that  they  shall  and  do  out  of  the  rents,  isaneii  ai 
profits,   dividends,  interest,  and  proceeds,  as  aforesaid,  f9 
his  said  grand-daughter  an  annuity  of  300/.  a-year  during  hr 
life ;   and  shall  and  do  pay  the  residue  and  overplus  of  ik 
said  rents,  issues,    and  profits,  dividends,  interest,  taijth 
ceeds,  after  satisfying  the  said  annuity,  and  ground-rential 
outgoings,  as  aforesaid,  into  the  hands  of  his  said  daagklf}^ 
during  her  life,  to  and  for  her  own  use  apd  benefit;  andiM 
and  immediately  after  the  decease  of  his  daughter  he  ffKH 
devised,  and  bequeathed,  all  his  said  messuages,  lands,  talk  |br 
ments,  and  hereditaments,  monies  in  the  funds,  and  the  tt 
dends,  interest,  and  proceeds,  then  due  from  the  same, 
all  his  estate  and  interest  therein,  unto  and  to  the  aBe»of 
grand-daughter,  her  heirs,  executors,  administrators  ai 
signs,  subject  to  the  proviso  and  declaration  after-mem 
provided,  that  in  case  his  grand-daughter  shall  not  at 
decease  of  his  daughter  have  attained  the  age  of 
or  be  married,  then  that  his  trustees  shall  continue  to 
the  rents,  issues  and  profits,  dividends,  interest  and  pi 
for  her  use  and  benefit,  until  she  shall  have  attained  tfaatiiibj 
or  been  married. 

The   testator  then   expressly  declared,   that  his 
estates  should  not  be  sold.     All  the  rest  and  residue  fl£ 
real  and  personal  estate,  whatsoever  and  wheresoever,  wd 
what  nature,  hind,  and  quality,  soever  the  same  may  be,  nflt 
him  otherwise  given  and  disposed  of,  he  gave,  devised 
bequeathed  unto  his  said  daughter,  her  heirs,  execntofs,  ^ 
ministrators,  and  assigns,    absolutely  and  for  ever  ;^  and  k* 
appointed  the  said  William  Hartley^  his  daughter  Ann  U^ 
/r//,  and  the  said //e/ir^T/i/r/e',  his  executors.  ^■■^:: 
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ter  the  death  of  the  testator  the  bill  was  fildd  by  JVil" 
HurUefj  adtnfaiiatrator  of  his  wife,  the  testator's  daughter, 
deceased,  against  Heniry  HurlCi  and  the  infant  grilnd- 
htef  of  the  testator,  who  was  heir  at  law  to  him  and  to 
noth^r.  Thd  wilt  having  been  established,  and  the  cause 
ng  ofi  for  farther  dircfctions,  the  {>rincipal  question  was, 
her  die  pefsotuil  estate  wa^  exempt  from  the  debts, 
lother  question,  not  appearing  cm  the  pleadings,  was 
ested  at  the  bar  \  whether  the  leasehold  estates  passed 
T  the  disposition  creating  a  fund  for  the  debts. 


1800. 


Hartlby 


Mr.  Stanley  and  Mr.  Johnton^  for  the  Plaintiff. 
be  personal  estate  is  by  this  will  exempted  from  tlie  debts, 
I  all  the  i^uthorities  down  to  the  late  cases  ( 18),  and  par- 
irly  Button  V.  KnawUon  ( 19 ) ;  in  which  your  Honor  went 
folly  into  them  all.  There  was  no  particular  exemption 
at  case.  In  this  case,  though  there  is  first  a  general  di- 
oil,  that  the  debts  and  funeral  and  testamentary  expences 
be  paid,  the  testator  has  immediately  afterwards  provided 
trticular  fund,  which  is  very  ample,  amounting  to  1200/. 
ftr  for  the  debts,  legacies,  and  annuities.  The  personal 
e  he  has  given  as  a  residue.  The  words  are  very  near 
e  in  Burton  v.  KnowUon.  The  Courts  have  been  uniformly 
pinion,  that  to  exempt  the  personal  estate  there  must  be 
ess  words  or  demonstration  plain.  In  this  case  the  in- 
on  is  clear.  The  residuary  bequest  comprises  expressly 
le  personal  estate  not  by  him  otherwise  given  and  disposed 
This  does  not  come  within  The  Duke  of  Ancaster  v. 
er{20)  or Brummel  v.  Prothero (  21 ).  There  is,  I  admit, 
ide  of  difference  between  this  case  and  Burton  v.  Knowlr 
from  the  first  direction  in  the  outset  of  the  will  for  the 
lent  of  his  debts :  but  that  is  not  sufficient.  It  is .  clear, 
tiended  to  give  as  a  particular  bounty  all  the  remainder  of 
•ticte,  except  what  was  before  given  specifically.  In  Tait 
ord  Northwick  {22)  there  was  an  ingredient,  that  the 

funeral 


I)  Gray  v.  Minnethorpe, 
,  Vol.  Ill,  103,  the  three 
8  immediately  following,  and 
note,  100. 

PP2 


(19)  Ante,  Vol.  Ill,  107. 

(20)  1  Bro.  C.  C.  454. 

(21)  Ante,  Vol.  III.  111. 

(22)  Ante,  Vol.  IV,  816. 
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payment  to  be  within  six  months  after  his  decease ;  and  upon 
farther  trusty  that  they  shall  pay  all  the  rest  and  residue  of  the 
said  rents,  issues,  and  profits,  dividends,  interest,  and  pro- 
ceeds, ( subject  to  ground-rents  and  other  outgoings  in  reipeet 
of  his  said  messuages,  lands,  tenements,  and  heri&ditaiiients) 
into  the  proper  hands  of  his  dai^hter  Ann  Hartley ^  tmdl  fail 
grand-daughter  Ann  Hartley  shall  attain  the  age  of  twen^-» 
one,  or  be  married ;  which  shall  first  happen ;  and  when  and 
so  soon  as  she  shall  attain  twenty-one,  or  be  married,  the* 
upon  trust,  that  they  shall  and  do  out  of  the  rents, -issues,  and 
profits,   dividends,  interest,  and  proceeds,  as  aforesaid*  pay 
his  said  grand-daughter  an  annuity  of  300/.  a-year  during  her 
Ufe ;   and  shall  and  do  pay  the  residue  and  overplus  of  the 
said  rents,  issues,    and  profits,  dividends,  interest,  and  piKH 
peeds,  after  satisfying  the  said  annuity,  and  ground-rents  and 
outgoings,  as  aforesaid,  into  the  hands  of  his  said  daughter 
during  her  life,  to  and  for  her  own  use  and  benefit ;  and  firom 
and  immediately  after  the  decease  of  his  daughter  he  gave, 
devised,  and  bequeathed,  all  his  said  messuages,  lands,  low- 
ments,  and  hereditaments,  monies  in  the  funds,  and  the  divi- 
dends, interest,  and  proceeds,  then  due  from  the  same,  and 
all  his  estate  and  interest  therein,  unto  and  to  the  use*of  liii 
grand-daughter,  her  heirs,  executors,  administrators  and  ss- 
$]gnsA  subject  to  the  proviso  and  declaration  after-mentioDed: 
provided,  that  in  case  his  grand-daughter  shall  not  at  the 
decease  of  his  daughter  have  attained  the  age  of  twenty^eod 
or  be  married,  then  that  his  trustees  shall  continue  to  remve 
the  rents,  issues  and  profits,  dividends,  interest  and  proceeds 
for  her  use  and  benefit,  until  she  shall  have  attained  that  age^ 
or  been  married. 

The  testator  then  expressly  declared,  that  his  leasehold 
estates  should  not  be  sold.  All  the  rest  and  residue  of  his 
real  and  personal  estate,  whatsoever  and  wheresoever,  and  ol 
what  nature,  hind,  and  quality,  soever  the  same  may  be,  not  hf 
him  otherwise  given  and  disposed  of,  he  gave,  devised  asd 
bequeathed  unto  his  said  daughter,  her  heirs,  executors,  ad- 
ministrators, and  assigns,  absolutely  and  for  everp  and  he 
appointed  the  said  William  Hartley^  his  daughter  Ann  Hart- 
l<  I/,  and  the  said  Henry  Hurle,  his  executors. 
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After  the  death  of  the  testator  the  bill  was  fildd  by  Wil' 
liam  Hartlejfy  administrator  of  his  wife,  the  testator's  daughter, 
also  deceased,  against  Henry  Hurley  and  the  infant  grdnd- 
datlghtef  of  the  testator,  who  was  heir  at  law  to  him  and  to 
her  mother.  The  wilt  having  been  established,  and  the  cause 
'  coming  oii  for  farther  directions,  the  {>rinoipal  question  was, 
whether  the  personal  ^stste  wa^  exempt  from  the  debts. 

Another  question,  not  appearing  On  the  pleadings^  was 
suggested  at  the  bar  \  whether  the  leasehold  estates  passed 
under  the  disposition  creating  a  fund  for  the  debts. 


1800. 


Hartlby 

V. 
HVRLB« 


Mr.  Stanley  and  Mr.  Johnson^  for  the  PluntI£F. 
The  personal  estate  is  by  this  will  exempted  from  ilie  debts, 
upon  all  the  i^uthorities  down  to  the  late  cases  (18),  and  par- 
ticularly Burton  V.  Kncwlton  ( 19 ) ;  in  which  your  Honor  went 
yery  fully  into  them  all.  There  was  no  particular  exemption 
id  that  case.  In  this  case,  though  there  is  first  a  general  di- 
rectiort,  that  the  debts  and  funeral  and  testamentary  expences 
shall  be  paid,  the  testator  has  immediately  afterwards  provided 
a  particular  fund,  which  is  very  ample,  amounting  to  1200^ 
a-year  for  the  debts,  legacies,  and  annuities.  The  personal 
estate  he  has  given  as  a  residue.  The  words  are  very  neaf 
those  in  Burton  v.  KnowUon.  The  Courfe  have  been  umformly 
df  Opinion,  that  to  exempt  the  personal  estate  there  must  be 
express  words  or  demonstration  plain.  In  this  case  the  in- 
tention  is  clear.  The  residuary  bequest  comprises  expressly 
all  the  personal  estate  not  by  him  otherwise  given  and  disposeil 
of.  This  does  not  come  within  The  Duke  of  Ancaster  y* 
Mayer  ( 20 )  or  Brummel  v.  Prothero  (  21 ).  There  is,  I  admit, 
a  shade  of  difference  between  this  case  and  Burton  v.  Knowlr 
ton,  from  the  first  direction  in  the  outset  of  the  will  for  the 
]^]ment  of  his  debts i  but  that  Is  not  sufficient.  It  is. clear, 
he  intended  to  give  as  a  particiilar  bounty  all  the  remainder  of 
his  estarte,  except  what  was  before  given  specifically.  -  In  Tait 
t.  Lord  Northwiok  {22)  there  was  an  ingredient,  that  the 

funeral 


(18)  Gray  v.  Minnethorpe, 
ante.  Vol.  Ill,  103,  the  three 
eases  immediately  followiDg,  and 
the  note,  106. 

PP2 


(19)  Ante,  Vol.  111,107. 

(20)  1  Bro.  C.  C.  454. 

(21)  Ante,  Vol.  Ill,  111. 

(22)  Ante,  Vol.  IV,  816. 
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fiineral  and  testamentary  expences  were  not  prorided  for;, 
which  in  this  instance  are  expressly  charged  upon  this  fuod^ 
not  by  law  liable  to  them.  This  b  a  disposition  not  only  of 
real  estate,  but  also  of  personal  property,  money  in  the  funds ; 
which  alone  is  more  considerable  than  the  debts.  The  tes- 
tator*s  daughter  is  not  a  trustee  for  pajrment  of  the  debts. 
She  is  an  executrix :  but  this  ^is  not  given  to  her  in  that 
character.    That  was  relied  on  in  Burton  y.  Knowlion. 

The  next  question  is,  what  passed  by  this  clause  for  the 
purpose  of  creating  a  fund  for  the  debts.  The  words,  "  mes- 
''suages,  lands,  tenements,  and  hereditaments**  are  certainly 
very  comprehensive.  It  will  be  contended,  that  they.indude 
leasehold  estate;  and  certainly  the  subsequent  words  favor  that 
construction.  If  upon  reading  the  will  the  Court  should  have 
any  doubt  upon  this  pointy  the  case  ought  to  stand  over. . 

Mr.  Richards  and  Mr.   W.  Agar,  for  the  Defendants, 
upon  the  second  point  were  stopped  by  the  Court. 

The  Master  of  the  Rolls. 
Upon  that  point  the  first  words,  "  messuages,  lands,  tene- 
"  ments,  and  hereditaments,"  alone  certainly  would  not  pass  a 
leasehold  estate :  but  I  am  clearly  of  opinion,  that  what  follows 
is  sufficient.  He  gives  his  messuages,  lands,  tenements,  and 
hereditaments,  and  his  monies  in  the  funds,  to  the  trustees, 
their  heirs,  executors,  administrators,  and  assigns,  according 
to  the  several  and  respective  estates  and  interests  tlierein ;  and 
the  word  ^'  ground-rents*'  puts  it  out  of  all  doubt  {23). 


For  the  Defendants,  upon  the  other  question. 
These  cases  must  depend  upon  their  own  circumstances. 
The  question  must  be,  whether  there  is  demonstration  plain 
of  an  intention  to  exonerate  the  personal  estate^  There  is 
none  of  the  evidence  of  that  intention  ui  this  will,  ppon  which 
your  Honor  relied  in  Burton  v.  Knowlion.  No  expression 
^shewing  an  intention  to  discharge  the  personal  estate,  is  to  be 
found.  The  will  begins  by  a  direction,  that  aU  the  debts, 
funeral  and   testamentary  expences,  are  to  be  paid.      That 

would 
(23)  Thompton  v.  Laxcley,  sDte,  470,  and  the  note,  478. 
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would  charge  the  real  estate  as  well  as  the  personal  (24):  bat 
the  personal  estate  must  be  first  applied.  According  to  the 
common  construction  the  personal  estate  is  pointed  tor  by  that 
clause,  as  the  fund  first  applicable.  The  specific  articles  then 
given  to  the  testator's  wife  are  taken  out  of  that  fund.  The 
next  disposition  charges  the  real  estate,  as  an  auxiliary  fund, 
with  the  debts  and  legacies.  If  the  testator  intended  the  debts 
to  be  charged  exclusively  upoii  that  part*of  his  property,  such 
intention  would  have  been  shewn.  The  word  **  real'*  in  the 
residuary  clause  can  have  no  meaning,  aU  the  real  estate  being 
given  before,  except  to  shew,  he  did  not  mean  the  personal 
estate  to  be  exempt.  Burton  y.KnowUan  has  these  remarkable 
words  **  not  before  specifically  disposed  of;"  which  are  want- 
ing in  this  will.  Can  the  Court  find  words  in  this  will  to  au- 
thorise a  sale  of  the  fireehold  estate ;  for  the  leasehold  cannot 
be  sold?  The  real  property  is  limited  with  a  view  to  keep  it 
in  his  family.  There  is  no  case,  in  which,  the  will  containing 
such  a  general  direction  a^  this  for  the  payment  of  the  debts, 
any  gift  of  the  residue  afterwards  has  been  held  discharged 
without  an  express  exemption.  Samwel  v.  WtJce  ( ^ ).  Noke 
T.  Darby  (26).  By  a  residuary  disposition  the  testator  only 
means,  that  he  will  not  die  intestate  as  to  any  part  of  his 
property:  and  with  that  view  he  throws  in  the  words  *'  real 
estate." 


1800. 
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Mr.  Stanley i  in  Reply. 
There  are  other  parts  of  the  property  taken  out  of  the 
residue :  viz.  after  the  legacies  to  the  wife  all  his  money  in  the 
funds ;  which  he  takes  out  of  the  personal  estate ;  and  has 
appropriated  to  this  fund.  It  is  not  therefore  to  be  considered 
the  general  residue  after  payment  of  the  debts,  but  after  those 
specific  articles  are  taken  out  of  it,  either  for  the  wife  or  for 
this  purpose.  It  has  been  considered  in  all  the  modem  c^es, 
that  an  express  exemption  is  not  necessary ;  the  dispute  has 
always  been,  what  constitutes  demonstration  plain;  and  there 
has  been  a  good  deal  of  cavil  upon  the  expression  *'  irresistible 

inference.'* 


(24)  Ante,  Keeling  v.  Brown, 
35&.  Ckitty  V.  WiUiami,  ShaU- 
cross  V.  Finden,  Vol.  Ill,  545, 
738.     Kidnef  v.  Coussmaher,  I, 


430;  II,  207,  and  the  notd,  I, 
447. 

(24)  1  Bro.  a  a  144. 

(20)  3  Bro.  P.  C.  290. 
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inference.^  Under  this  trust  an  ample  fund  is  provided, 
even  without  resorting  to  the  real  estate:  but  if  it  should  prove 
very  inconvenient  to  pay  the  debts  put  of  the  rents  or  divi- 
dendsy  the  Court  would  apply  the  capital. 


July  31  f/. 


[  •SiS  ] 


Bequest  in 
trust  to  pay 
the  annual  pro- 
dace  into  the 
proper  hands 
of  a  married 
woman  is  a 
bequest  to  her 
separate  use. 


.  The  Master  of  the  Rolls. 

The  only  question,  that  remains  in  this  cause,  is,  whether 
the  personal  estate  given  to  the  daughter  of  the  testator  is 
exempted  from  the  payment  of  his  debts.  The  effect  of  the 
will  is,  that,  after  a  general  direction,  that  the  debts  and  func« 
ral  and  testamentary  expcnces  shall  be  paid,  which  I  consider 
as  a  direction  to  his  executors  to  pay  them,  the  persons,  who 
take  the  personal  estate,  and  which  operates  as  a  trust  upon 
them  to  pay  those  debts,  he  gives  certain  parts  of  his  personal 
estate  to  his  wife.  *  He  then  creates  a  fund ;  which  he  vests 
in  two  trustees,  who  are  two  of  his  executors,  for  the  purpose 
of  doing  that  which  h^  had  before  directed  to  be  done,  to  pay 
his  debts  and  funeral  and  testamentary  expcnces,  and  not  only 
those,  but  likewise  his  legacies.  The  legacies  therefore  are 
without  all  doubt  charged  only  on  this  fund.  The  fund  thus 
created  consisted  of  th6  testator*s  real  estate  and  a  part  of  his 
personal  estate.  After  creating  this  fund  he  gives  the  annual 
produce  of  it,  subject  to  the  debts,  legaciies  and  annuities,  to 
his  daughter,  as  I  conceive,  to  her  sole  and  separate  use. 
The  direction  is  to  pay  into  her  proper  hands  (27).  After 
her  decease  the  trust  is  declared  for  his  grand-daughter 
at  twenty-one  or  marriage;  and  then  follows  the  residuary 
clause. 

It  was  contended,  that  this  is  a  specific  gift  of  the  pergonal 
estate  undisposed  of  to  his  daughter  exempt  from  the  paym^it 
of  his  debts.  Whatever  might  have  been  my  opinion  upon 
this  case  before  the  case  of  Tmt  v.  Lord  Nortkwici,  I  must 
now  be  extremely  cautious,  before  I  proceed  to  decide  upon 
thb  point  beyond  the  case  of  Burton  v.  KnowUon ;  for  it  is 
extremely  clear,  the  noble  Lord,  who  decided  Tait  v.  Lord 
Norikwick,  intimated  a  strong  doubt  of  the  propriety  of  my 
determination.    I  have  had   occasion,  and  have  taken  great 

pains, 

(27)  See  Lumb  v.  MU/irs,  aule,  517  ;  and  the  note,  520.  Post, 
AdambUi  v.  Anniiage,  Vol.  XIX,  416.     Cotp.  2»3.    I  Madd.  208. 
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pains,  to  consider  that  case  very  fully,  since  this  was  argued 
last  night;  and  I. think,  if  I  was  to  decide  it  again,  I  should 
still  be  of  the  same  opinion.  But  there  are  many  distinctions 
between  that  case  and  this.  First,  in  that  the  will  docs  not 
set  out  with  any  direction  for  the  payment  of  the  debts.  The 
testatrix  begins  with  a  devise  to  trustees  in  trust  to  pay  all  the 
debts  and  iuneral  expcnces;  and  after  having  so  done  and 
having  disposed  of  the  surplus  of  that  fund,  and  of  part, 
of  her  personal  estate,  she  gives  to  her  executor^  but  not  'm 
trust  for  himself,  but  for  such  uses  as  she  should  appoint,, 
the  residue  of  her  personal  estate  .not  before  specifically  dis- 
posed of,  and,  for  default  of  appointment,  to  him  for  his. 
own  use  and  benefit. 

The  residuary  clause  in  this  will  is  not  a  specific  gift  at  all, 
except  with  reference  to  what  b  before  given.  It  is  not  merely 
personal  estate,  but  the  rest  and  residue  of  his  real  and  per- 
sonal estate  not  otherwise  given ;  whereas  he  had  given  all  his 
real  estate  before  in  trust  for  the  payment  of  his  debts;  and  I 
must  admit,  his  funeral  *  and  testamentaiy  expences  are  in- 
cluded. It  is  impossible  to  suppose  it  any  thing  more  than  a 
gift  of  what  was  not  before  given,  not  as  a  specific  bequest,  but 
of  what  might  have  been  omitted ;  not  to  the  separate  use  of 
his  daughter,  but  to  her  generally ;  not  to  be  paid  into  her 
proper  hands.  So,  it  appears  to  be,  that  after  a  general  direc- 
tion for  the  payment  of  his  debts  and  ftuieral  and  testamentary 
ej^pences  he  gives  all  his  real  estates  and  a  considerable  part 
of  his  personal  estate,  his  money  in  the  funds,  to  trustees  for 
the  payment  of  his  debts,  &c. ;  and  then  makes  this  general 
residuary  disposition.  However  I  may  be  more  liberal  than 
others  in  construing  a  will  in  favour  of  the  legatee  of  the  per- 
sonal estate,  and  nine  times  in  ten  I  really  believe  upon  such 
gifts  the  Court  by  its  rules  has  violated  the  intention,  yet, 
whatever  may  be  my  own  idea  upon  it,  I  will  not  set  that  up 
against  the  rules,  that  have  been  laid  down  by  great  men ; 
and  from  all  the  cases,  T/ie  Duke  of  Ancaster  v.  Mayer y  and 
kll  the  others,  I  find,  that,  unless  there  is  a  necessary  implica- 
tion, the  personal;  estate  shall  not  be  exempt..  I  have  before  (26) 

had 

(28)  Ante,   Vol.  Ill,    113,  ia     implicatioa,  1  Fe».  4*  jBia.  40t{; 
BrumvMl  V.  Proihero.   Seo  Lord     and  iu  tlie  nctj,  ai.t  s  53-lv 
EldotC^'  dcGiii^fOft  of  necessary 


180a 
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bad  occasion  to  comment  upon  tbe  sort  of  implication.  It 
cannot  be  an  irresistible  inference;  but  that  inlerence,  Ibat 
leaves  no  doubt  upon  the  mind  of  the  person  to  decide.  But 
I  find  no  case,  as  has  been  fairly  admitted,  in  which  the  testa- 
tor, after  beginning  with  a  direction  for  the  payment  of  the 
debts  and  funeral  expences,  which  naturally  &fl  upon  die  per- 
sonal estate,  and  are  to  be  paid  by  the  executors,  has  created 
a  fund  for  Us  debts  and  funeral  expences,  and  then  given  the 
residue  by  such  words,  (for  it  is  not  given  to  the  separate  use 
of  his  daughter)  and  it  has  been  held,  that  he  meant  that  tnist 
fund  as  any  thing  more  than  auxiliary,  if  the  perscmal  estate 
should  be  deficient ;  and  widi  that  impression  I  am  not  at 
liberty  to  decide  in  favor  of  the  residuary  l^atee  as  to  the 
exemption  of  the  subject  of  that  residuary  disposition ;  wUdb 
I  consider  as  only  general  words  thrown  in,  perhaps  without 
any  definite  intention.  Therefore  with  some  reluctance,  but 
bound  down  by  the  authorities,  I  decide,  that  there  is  not 
sufficient  in  this  residuary  disposition  to  exempt  it  firom  the 
payment  of  the  debts. 


Aug.  lit. 


[  ^547  ] 


The  next  evening  the  Master  of  the  Rotts  observed,  that 
tiie  subject  of  the  residuary  clause  is,  not  specifically  the  re- 
sidue of  the  personal  estate,  but  the  residue  of  the  real  and 
personal  estate  not  *by  him  otherwise  ^ven  and  disposed 
of;  and  he  had  made  all  his  real  estate  a  fund  for  the  debts; 
and  therefore  it  is  the  residue  of  the  very  fund,  which 
had  created  for  his  debts. 


1800.  FRENCH  V.  DEAR. 

Aug.  ^gt. 

Bill  by  a  for-  X"^  ''«?/  ^^^  '"  ^'^^'  f"^"^  »  ^«°«'"«°*  ^  t^«  »^  y^" 
mer  church-  of  King  Charles  II,  in  trust  for  the  poor  of  the  parish 

warden  against  q(  Bufleet;  to  be  undpr  the  management  of  the  churchwardens 
the  parish  ofB.  ^  ^ 

cers,  tmstees 

of  an  estate  for  the  poor  of  the  parish,  and  forty  inhabitants,  to  be  reim* 
barsed  money  laid  out  on  account  of  the  trust  under  an  order  of  vestry, 
his  accounts  being  passed,  and  an  order  made  for  payment.  Upon  de- 
murrer the  Lord  Chancellor  expfess^d.  a  strong  opinion  against  such. a 
bill;  and  as  it  appeared  not  to  be  signed  by  Connsel,  ordered  it  to.  ba' 
taken  off  tbe  file,  and  the  naintiff  to  pay  the  costsr 
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and  overseers  of  the  poor.  It  farther  stated,  that  the  election 
of  churchwardens  in  that  parish  is  in  the  rector  and  the  in- 
habitants at  large.  The  Plaintiff  and  Thomas  Brooks  were 
elected  churchwardens  at  Easter  1795.  Previously  to  that  an 
action  had  been  commenced  against  the  Defendant  Dear,  who 
was  tenant  of  the  trust  estate,  for  the  purpose  of  recover- 
ing the  arrears  of  rent,  by  the  direction  of  the  vestry.  Soon 
after  Easter  1795,  the  rector  and  the  Plaintiff  and  several 
other  inhabitants  were  at  a  vestry  elected  new  trustees  of  the 
estate ;  and  the  churchwardens  were  directed  to  procure  a 
conveyance  from  the  surviving  trustee  to  the  new  trustees,  and 
to  prosecute  the  action,  which  had  been  commenced.  The 
same  churchwardens  were  again  elected  at  Easter  1796,  for 
the  ensuing  year;  and  continued  in  office  till  Easter  1797. 
They  proceeded  with  the  privity  of  the  overseers  of  the  poOT; 
and  the  Plaintiff  expended  in  all  109/.  4fS.  At  a  vestry  held  at 
Easter  1797,  just  before  the  Plaintiff  went  out  of  office,  a 
resolution  was  made,  and  entered  upon  the  books,  that  that 
sum  should  be  paid;  which  resolution  was  signed  by  the 
rector,  the  churchwardens,  the  overseers  of  the  poor,  and  the 
majority  of  the  parishioners  present.  The  new  churchwardens 
being  sworn  very  soon  after  that  meeting,  no  rate  could  be 
made  for  satisfaction  of  the  Plaintiff's  demand  during  his 
continuance  in  office.  Subsequently  to  his  ceasing  to  be 
churchwarden,  the  proceeding  against  the  Defendant  not 
being  then  finished,  the  Plaintiff  continued  to  act,  having 
had  the  direction  of  the  proceedings ;  and  thereby  he  ex- 
pended 10/.  3s.  Old,  more. 

The  bill  was  filed  against  the  churchwardens,  the  co- 
trustees, and  about  forty  inhabitants  of  the  parish ;  praying  a 
discovery  and  account  of  what  is  due  to  the  Plaintiff;  and  that 
a  rate,  if  necessary,  ^'may  be  directed  to  be  made  for^the  pur- 
pose of  raising  money  to  answer  such  payments ;  or  that  the 
'  same  may  be  answered  out  of  the  trust  estate  by  sale  or  mort- 
gage; and  if  that  shall  not  be  sufficient,  that  the  remainder 
may  be  answered  by  the  said  Defendants,  who  are  parish- 
ioners, rateably  with  the  Plaintiff. 

The  Defendant  Dear,  who  was  not  a  trustee  nor  a  parish 
officer,  put  in  a  demurrer  to  the  relief.  He  also  put  in  an 
imswer  as  to  the  discovery ;  admitting,  that  the  Plaintiff  had 

been 
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French 
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been  one  of  tlie  churchwardens;  and  that  the  Defendant  b 
one  of  the  parishioners  of  the  parish^  and  liable  to  the  legal 
rates  therein  made. 

The  Lord  Chancellor  took  notice,  that  the  bill  was  not 
signed  by  Counsel;  and  upon  the  nature  of  the  bill  obsenred, 
that  it  was  a  most  pernicious  and  absurd  attempt  to  make  a 
parish  reimburse  a  parish  officer.   • 

Mr.  Thomson^  in  support  of  the  BilL 
This  species  of  relief  has  been  applied  in  several  in- 
stances. The  bill  prays  in  the  alternative.  If  the  Plaintiff 
cannot  be  relieved,  he  will  sustain  a  great  hardship.  He 
was  directed  by  the  vestry  to  obtain  a  conveyance  of  the 
trust  estate  of  this  parish  from  the  surviving  trustee  to 
the  new  trustees.  He  was  also  directed  to  proceed  to  re- 
4K>ver  the  arrears  of  rent  from  the  tenant ;  who  happens  to 
he  this  Defendant.  In  the  pursuit  of  these  objects  dffi 
J^l^tiff  has  incurred  this  expence.  His  account  was  al- 
lowed by  the  vestry,  and  signed ;  and  an  order  of  vestry  fur 
the  payment  signed  by  the  rector,  all  the  parish  officers  and 
the  majority  of  the  parishioners  present.  The  expence  being 
contingent  from  the  nature  of  the  business,  it  could  not  be 
determined  till  about  the  time  he  retired  from  office.  From 
fliat  circumstance,  even  if  this  was  within  the  StattUe  of  Etiza^ 
beih{S9),  he  could  not  have  made  a  rate.  It  is  impossible 
for  him  to  sue  any  wh^e  else  than  in  this  Court,  In  Black- 
Jioum  V.  Webster  (30)  such  a  bill  was  sustained.  That  decree 
could  not  be  with  reference  to  the  Statute;  for  that  does  not 
require  any  vestry  for  making  a  rate ;  and  liberty  was  given  to 
the  Plaintiff  to  apply  to  the  Court  to  compel  the  parishioners 
^  pay  their  proportions.  It  was  therefore  not  at  all  upon  the 
Statute.  In  a  case  in  Viner  a  bill  was  filed  against  ninety 
parishioners ;  and  in  the.  same  book  there  is  another  case  of 
the  *same  Ipnd.  The  whole  of  this  expence  was  incurred  for 
the  benefit  of  thia  estate ;  and  this  Defendant  is  the  tenant 
in  possession  of  that  estate,  out  of  which  the  Plaintiff  seeks 
%o  be  reimbursed. 


(•2U)  43  Eliz.  c,  2, 


(3Q)  3 1\  WUL  (J32. 
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Secondly,  This  is  a  demurrer  to  tbe  relief,  not  to  thie  dis- 
covery; as  to  which  there  is  an  answer.  In  point  of  form 
this  answer  is  extremely  inconsbtent  with  the  demurrer. 
The  discovery  is  merely  assistant  to  the  relief.  Therefore 
the  demurrer  ought  to  have  been  general.  If  it  is  taken: 
as  an  answer,  it  is  insufficient;  omitting  to  notice  all  thel 
material  allegations  of  the  bill.  The  Plaintiff  has  a  riglit 
to  suppose,  that  this  Defendant  attended  the  vestry,  and 
signed  the  resolution. 


1800. 


Fbbncb 
Dear,  . 


Tbe  Attorney  General  and  Mr.  SJtorty  for  the  Demurrer. 
This  demand  is  set  up  with  respect  to  the  alleged  ex- 
pence  of  procuring  a  conveyance  of  a  charity  estate.  What 
has  the  poor  rate  to  do  with  that  ?  Another  demand  b  for 
the  expence  of  proceeding  against  the  tenant  to  recover  the 
arrear  of  rent.  With  regard  to  the  poor-rate  it  has  been 
determined  over  and  over  again  at  law,  that  the  overseer 
of  the  poor  not  being  bound  to  pay  any  thing  in  advance, 
but  having  a  right  first  to  make  the  rate,  it  is  material,  that 
he  should  do  so;  and  where  he  has  neglected  it,  he  is  utterly 
without  relief:  The  King  v.  Wavcll{3\)\  and  the  case  (32) 
there  cited  from  Salkeld  and  other  books.  Batterley  v. 
Cook  ( 33 )  shews,  the  Plaintiff  is  not  without  remedy ;  «3d 
that  and  the  other  case  referred  to  in  Mr.  Cox's  note  (34) 
over-ruled  those  cited  for  the  Plaintiff.  A  church-rate  is 
quite  different. 

Mr.  Hiomsony  in  Reply. 
Baiterley  y.  Cook  has  no  immediate  allusion  to  this  casei 
for  the  parish  officer  had  been  allowed  that  specific  sum  in 
his  accounts ;  and  the  balance  was  general,  not  with  reference 
to  the  particular  demand.  Your  Lordship  will  not  allow  this 
demurrer;  for  the  bill  is  certainly  sustainable  agaiost  all 
those,  who  are  parties  to  the  agreement ;  and  the  Defendant 
has  signed  the  account  and  the  order  for  payment. 


(31)  DmgL  111. 

(32)  Tatvney's  Case,  2  Salk. 
531.  2  Lord  Raym.  lODO.  G  Mod. 
U7. 


(33)  Pre.  Ch.  42.  Ex  parte 
Fowher,  1  Jac.  Sf  Wcdk.  70.  Sea 
the  note,  73. 

(31)  2  P.  If t«.  034. 
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Frsn€h  '  collect  from  these  cases,  which  I  was  not  aware  of»  titet 

9.  the  bill  was  against  a  definite  description  of  people;    Ae 

Dbab«         churchwardens,  or  the  churchwardens  and  the  Testry,  with 
the   vicar*      This    bill  is  filed    against  all  the  inhabitants. 

[  ^550  ]      ^  Forty  persons  are  actually  Defendants.    If  I  entertnn  sodi 

a  jurisdiction,  I  shall  ruin  half  the  parishes  in  the  kingdom. 
A  church  rate  for  the  repair  of  the  church  is  quite  upon 
different  ground.  A  very  late  case  has  occurred;  in  which 
the  Court  of  King's  Bench  granted  an  information  against  a 
Justice  for  making  a  rate  to  reimburse  money  clearly  due. 
The  impolicy  of  it  is  perfectly  obvious. 
■  But  in  this  case  the  bill  jiot  being  signed  by  Coanse},I 
shall  do  nothing  but  order  it  to  be  taken  off*  the  file  ( 35>). 
I  will  not  suffer  a  bill  not  signed  by  Counsel  to  remain  ki 
Court.    The  Plaintiff*  must  pay  the  costs  undoubtedly. 

(35)  Dillon  v.  Francis,  1  Dick.  25,  70,  165.     It  is  a  ground  of 

68.    So  as  to  an  answer :  Braum  demurrer :   Kirklet/  v.   BwrUm^ 

V.  Bruce,  2  Mer.  1.     See  Orders  5  Madd.  378. 
in  Chancery,  Mr.  Beames's  edit. 


1800.  FLETCHER  t>.  HOGHTON. 

Aug.  Isi. 
Devise  to  trus-  SLllR^  Henri/  Hoghtan  by  his  will,   dated  the  3d  ofJtd^f 

tees  and  their  1783,  after  giving  two  annuities,  devised  his  real  estates 

heirs  to  the      to  trustees  for  ninety-nine  years,  for  securing  the  payment 

use  of  other    .^  ^.j^^  g^^^  annuities;  and  subject  thereto  he  devised  the  said 

trustees   for      ^^j  estate  to  Samuel  and  Thomas  Fentan  and  their  heirs,  to 

^     .  \     the  use  of  Lawrence  Rawstome  and   William  Shawe.  their 
upon  trust  by  ' 

sale,  lease,  executors 

mortgage,  or  otherwise,  to  raise  and  pay  such  sum  as  the  person^  estate 
should  fall  short  of  the  debts;  and  after  raising  and  pacing  thereof  then 
in  strict  settlement. 

A  bill  being  filed  by  creditors,  the  personal  estate  proving  deficient,  and 
the  trustees  of  the  inheritance  having  contracted  to  sell  under  a  power, 
upon  their  supplemental  bill,  praying  the  benefit  of  the  accounts  against  the 
surviving  trustee  of  the  term,  though  no  party  to  the  original  cause,  that 
the  debts  may  be  paid  out  of  the  purchase-money,  and  that  on  payment 
the  term  may  be  assigned  to  the  purchasers,  it  was  so  decreed ;  the  De- 
fendants not  objecting. 
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execulon  and  administrators,  for  4000  years,  JcoRimenciifg 
fixan  his  death ;  without  impeachment  of  waste ;  upon  trust, 
that  diey  or  the  survivor,  &c.,  should  by  grant,  sale,  lease,  or 
mortgage,  of  the  said  premises  comprised  in  the  said  term 
of  1000  years,  or  otherwise,  as  they  should  think  proper, 
levy  and  raise  such  sum  of  money  as  hb  personal  estate  should 
&11  short  of  paying  his  debts,  legacies,  and  funeral  expenoes ; 
and,  after  levying,  raising  and  paying,  thereof,  then  to  the 
use  of  the  testator's  son  Henry  Hoghion  for  life ;  remainder 
to  his  first  and  other  sons  in  tail  male ;  remainder  to  Daniel 
Hoghtan  in  tail  male;  with  the  ultimate  remainder  to  ibe 
testator^s  right  heirs. 

The  will  contained  a  power  for  die-  said  trustees  with 
the  consent  of  the  person  entitled  to  the  possession  of  the 
estate  thereby  devised  for  the  time  being  to  sell  or  exchange 
the  same  in  such  manner  as  in  the  will  mentioned. 

Samuel  and  T/tomas  Fenton  died  in  the  life  of  the  testator. 
Shawe  also  died.  An  act  of  Parliament  was  obtained  for 
appointing  new  trustees  in  their  room,  and  for  enabling  such 
trustees  to  exchange  part  of  the  lands  devised  for  lands,  of 
which  Sir  Henry  Philip  Hoghion^  the  son,  or  Daniel  Hogk- 
ioni  was  seised  in  fee,  and  for  enabling  the  tenants  for  life  to 
make  conveyances  in  fee  and  building  leases.  Robert  Fletcher 
and  John  Piliington  were  appointed  trustees. 

A  bill  was  filed  by  creditors  for  an  account  and  appli- 
cation of  the  personal  estate  to  the  debts,  legacies,  and 
funeral  expences;  and  if  the  personal  estate  should  be  in- 
sufficient, then  that  the  real  estate  Or  a  competent  part  may 
be  sold.  The  usual  decree  was  made  for  taking  the  necessary 
accounts ;  reserving  farther  directions ;  with  Uberty  to  apply 
concerning  the  real  estate. 

The  personal  estate  amounting  only  to  636/.  15#.,  the 
Defendant  Sir  Henry  Philip  Hoghton^  the  administrator, 
paid  on  account  of  the  legacies  and  in  part  discharge  of  the 
debts  13,704/.  &8.  The  debts  amounted  to  25,2221.  1 5s.  6d. 
The  trustees  Fletcher  and  Pilkington  contracted  for  the  sale 
of  the  real  estates  under  the  power;  intending  to  lay  out 
the  money  in  other  purchases:  but  upon  a  suggestion,  that 
the  contracts  could  not  be  performed  without  the  purchasers 
having  an  assignment  of  the  term,  and  that,  as  such  as- 
signment 


18M. 


FLETCHfiK 

V. 
HOOHTOK. 
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180d. 

FLStCHER 
HOQHTON. 


dignment  could  not  tAke  'p]iu^j  befote  tho  whole  of  the  defati 
were  paid,  th^  money  arising  by  the  sale  oughtf  iil^ad  of 
being  laid  out  in  the  purchase  of  land^  to  be  appfeed  in 
the  payment  of  the  debts^  they  filed  a-  supplemental  bill ; 
praying,  that  the  Plaintiffs  may  have  the  benefits  of  -the 
accounts  taken  in  the  original  cause  against  RafMatne, 
though  he  was  not  a  party  to  that  cause;  and  that  the 
debts  may  be  paid  out  of  the  purchase-money  of  the  estates 
eontracted  to  be  sold ;  and  that  upon  payment  of  duch  debts 
Raw9iome  may  be  decreed  to  assign  the  term  for  the  benefit 
of  the  purchasers :  so  that  the  trusteed  might  be  enabled  t6 
complete  their  sales. 

'  The  Defendants  stated,  that  they  had  no  objection  to  the 
prayer  of  the  supplemental  billi  and  the  decree  waa  made 
accordingly. 


[  552] 
1800. 

On   motion  at 
the  last  seal 
after  Trinity 
Term  to  make 
absolate    an 
order  to  dis- 
solve  an    in- 
junction nisi, 
the  Plaintiff 
cannot  have 
lime  till  the 
next  day  of 
motions  upon 
the  usual  un- 
dertakiog  to 
shew  cause  on 
the  merits;  bat 
was  permitted 
to  shew  cause 
during  the 
petitions. 


ROBINSON  V.  WALCOTT. 

tf^N  this  day,  being  the  last  Seal  after  Trinity  Term, 

Mr.  Mansfield^  for  the  Defendant,  moved  to  make 
absolute  an  order  to  dissolve  the  Injunction,  ntn,  obtwied 
on  the  34th  of  July  (  36  ). 

Mr.  Johnson^  for  the  Plaintiff, 
Insisted  as  of  course  upon  his  right  to  have  time  till  the 
next  day  of  motions ;   undertaking    not  to  except,   but  to 
shew  cause  upon  the  merits. 

For  the  Defendant, 
That  was  admitted  to  be  very  frequent  in  term :  but  it  was 
said,  that  it  never  was  done  at  the  last  Seal  before  the  long 
Vacation :  the  effect  being  to  continue  the  Injunction  to 
the  Seal  before  MtchaelmoM  Term ;  and  it  never  can  be  the 
meaning  of  the  undertaking  not  to  except,  that  the  Injunc- 
tion shall  be  continued  for  three  months. 

(36)  This  case  is  corrected  according  to  the  Regi»ier*s  Book, 
as  slated  2  Madd.  259.     Rew  v.  Dixon. 
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Lord  Chancellor. 
Dq  you  ever  remember  such  a  practice  at  the  last  seal? 
It  is  taking  the  Injunction  for  three  months.  The  only 
question  is,  whether  it  can  be  done  at  the  last  Seal.  The 
common  practice  does  not  apply  to  it  at  all.  There  is  no 
mischief  in  that.  5 


559 


1800^ 


ROBIHSOK 

WALoorn 


For  the  Plaintiff, 
It  was  said,  the  bill  was  filed  in  1798;  and  the  ansiwer  was 
but  just  come  in. 

The  Attorney  General^  {Amicus  curue) 
Observed,  that  the  reason  of  giving  time  to  shew  cause  on 
the  merits  is,  that  the  moment  the  answer  is  upon  the  file 
tlie  Defendant  may  get  the  order  for  dissolving  the  Injunction 
nisi;  and  it  is  impossible  in  four  days,  the  Plaintiff  is  usually 
indulged  with  a  shoit  time  for  the  purpose  of  shewing  cause 
on  the  merits;  and  where  it  has  happened  upon  the  last 
Seal,  the  Court  has  permitted  cause  to  be  shewn  during 
the  petitions. 

Lord  Chancellor, 
:  Adopted  that  course ;    and  ordered  the  Plaintiff  to  i^hew 
cause  on  the  following  Thursday^ 


FORTESCUE  v.  GREGOR. 


[55S] 

1800. 
Aug.  6lA« 
JOHN   FORTESCUE   by  his  will  gave  to  the  children    Power  9f  ap- 

of  Faithful  Adrian  Fortescue  deceased  the  sum  of  1000/.  pointment 
to   be  paid  them  in  such,  shares  and  at  such  agps  as  WU*  wnong   tbree 
Uam  Jnnes  should  direct ;  and  disposed  of  the  residue.  fpA   h 

There  were  three  children  of  Fortescue :.  viz.^  Ann  Hep*  transfer  of  one 
worth;  Faithful  Adrian  Fortescue \  and  Katherine  Cameron*  third  to  one 

Upon  under  an  order 
on  petition 
stating,  that  the  person  having  the  power  was  dcsiroos,  that  the  fond  might 
be  equally  divided.  Ihat  person  dying  without  any  farther  execation,  the 
Court  gave  the  two  remaining  thirds  respectively  to  another  of  the  objects 
and  to  the  adtniuislratrix  of  the  third;  who  was  dead;  hot  had  sarvived 
the  person  having  the  power. 
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fortescub 
6rbgob«  ' 


Upon  a  bill  filed  by  them  and  the  residuary  legatee  the  will 
was  established ;  and  the  aeconnts  directed.  The  legacy  of 
1000/.  being  invested  in  stock  produced  1670/.  S  per  cent. 
Annuities. 

By  a  subsequent  order^  made  on  the  18th  of  Jier/y,  1788, 
upon  the  petition  of  Brodie  Heptoorth.and  Ann,  his  wife, 
stating,  that  she  had  attained  the  age  of  twenty-one ;  and 
that  William  Innes  was  desirous,  that  the  said  1670/.  S  per 
cent.  Annuities  might  be  equally  divided  between  the  petitioner 
Ann  Hepworth  and  her  brother  and  sister,  it  was  ordered, 
that  the  Accountant  General  should  transfer  to  the  petitioner 
Brodie  Hepworth  5561.  14fS.  4fd.  being  one-third  part  thereof. 
The  transfer  was  made  accordingly. 

Katherine  Cameron  attained  the  age  of  twenty-one  upon  the 
3d  of  June,  1791.  Innes  died  upon  the  14^h  January,  1795; 
not  having  made  any  farther  appointment.  Faithful  Adrian 
Fortescue,  the  son,  died  on  the  3d  of  November,  1796,  in- 
testate and  without  issue ;  and  his  mother  took  out  adminis- 
tration to  him. 

A  petition  was  presented  by  Mrs.  Cameron;  prajring  a 
transfer  of  a  moiety  of  the  remaining  stock,  or  such  other 
part  as  the  Court  shall  think  fit. 

The  mother  of  Faithful  Adrian  Fortescue,  the  son,  claimed 
the  other  moiety  as  administratrix  of  her  son. 


The  Solicitor  General,  in  support  of  the  Petition,  said,  it 
was  clear,  the  petitioner  is  entitled  to  one-half  of  the  remain- 
ing stock  whatever  doubt  there  may  be  as  to  the  other. 


[554  ] 


Lord  Chancellor. 
The  brother  surviving  Innes,  I  think,  was  entitled  to  the 
other  third.    The  only  difficulty  I  feel  is,  that  the  recital  in 
that    petition  cannot  well  be  taken  to  be  an  appointment. 
There  is  no  deed. 


The  Attorney  General,  for  the  administratrix  of  the  son, 
observed,  that  no  form  of  appointment  was  prescribed. 


Lord  Chancellor. 
But  it  is  only  a  recital  in  the  order  or  petition.     It  comes 
however  to  the  same  thing ;  for  it  is  clear,  by  the  appointment 

Innes 
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Innes  meant  to  give  Mrs.  Hepworth  her  share*    Then  at  his  IBOO. 

death,  when  there  could  be  no  farth(fer  appointment,  the  neces-     poRTESCUB 
sary  consequence  of  his  appointment;  is,  that  there  were  only  v, 

two  shares  and  two  objects  of  the  power;  and  there  could  be      Gregob. 
no  survivorship. 

Declare,  that  the  petitioners  are  entitled  according  to  the 
prayer  of  the  petition ;  and  I  may  declare,  that  the  other 
third  belongs  to  the  administratrix  of  the  brother  as  his 
personal  estate  ( 37 ). 

(d7)  See  the  cases  on   appoinlment  collected  ante,  Vol.  I,  310,        Rolls* 
in  the  note  to  Boyle  v.  the  Bishop  of  Peterborough^  1789. 

m  1600. 

Aug.  1th* 

WHITE  V.  WHITE*  Ante,  Vol.  IV, 

24* 
nnniS  cause  (reported  ante^  Vol.  IV,  24,)  wa?  brought  on    Upon  an  in- 
again  by  the  Defendant  upon  a  petition  of  rehearing,  q«iry  directed 
complaining  of  that  part  of  the  decree,  which  charged  him  ^°  a  reneanng 
with  the  whole  of  the  fine  of  1170/.  paid  by  him  upon  the  *  . 

renewal  of  the  lease  in  1786.  hSJeconfented 

The   ground,   upon  which  the  Defendant  impeached  the  to  tbe   former 
decree  in  that  respect,  was,  that  he  was  entitled  to  charge  renewal  in 
500/.  under  the  will  as  well  upon  that  as  the  other  renewals;  1786,  the  De- 
the  Plaintiff  in  fact  having  been  privy  and  consenting  to  the  fondant  waa 
renewal  upon  that  occasion.     Upon  the  22d  of  February,  ***•*  entiUod 
1799,  the  Master  of  the  Rolls  directed  an  inquiry  as  to  that  .5   , 

fact ;  with  liberty  to  state  any  special  circumstances*  g^^^  ^        ^^^ 

The  Master  by  his  Report  stated,  from  the  examination  of  gg  ^ell  as  all 
the  Bishop  of  Gloucester,  that  the  Plaintiff  consented  to  the  other  renew- 
renewal  in  *  1786.    He  was  not  acquainted  with  the  first  nego-  als ;   and  tlie 
tiation  for  the  renewal,  that  took  place  on  that  occasion ;  but,  "®cree  was  va* 
before  it  was  concluded,  he  was  informed  of  it  by  the  Bishop;  ™     *®^^ 
who  said  he  would  not  renew,   except  the  Plaintiff  chose,       r  ^tn-R  i 
unless  the  Defendant  would  put  in  the  life  of  the  Plaintiff's  . 

•on :  but  the  Plaintiff  expressly  told  him  to  take  the  Defend* 
ant!s  money. 

« 
Mr.  RomiUy  and  Mr.  Fonblanque,  for  the  Defendant. 
Mr*  Rtc/tards  and  Mr*  W^  Agar,  for  the  Plaintiff. 

• 

Vol.  v.  QQ 


ffi6 


CASES  IN  CHANCERY. 


1800. 

White 

V. 

Whitb, 


Tfie  Master  of  the  Rolls. 
-  My  opinion  is,  that  the  Defendant  is  a  trustee  as  well  as 
tenant  for  life.  In  that  situation  it  was  his  duty  to  consult  the 
interest  of  the  Cestuys  que  trtuty  and  to  get  the  estate  made 
better  by  the  renewal  for  the  benefit  of  those  to  come  after 
him.  In  applying  for  a  renewal  without  any  communication 
with  the  remainder-man  he  did  wrong ;  and  would  have  lost 
his  money.  But  if  a  trustee  with  the  consent  of  the  Cestuy 
que  trust  does  an  act  for  his  benefit,  he  is  bound  by  it ;  and  it 
now  appears,  that  the  Plaintiff  consented  absolutely ;  desiring 
the  Bishop  to  take  the  Defendant's  money.  I  have  no  diffi- 
culty upon  the  principles,  upon  which  I  made  the  decree,  to 
say,  the  Defendant  must  be  allowed  the  sum  of  500/.  upon 
this  occasion  as  well  as  upon  the  other  renewals. 


The  decree  was  varied  accordingly  by  letting  in  the  charge 
of  500/.  in  favor  of  the  Defendant  towards  the  fine  paid 
by  him  in  1786.  The  costs  of  the  cause  were  ordered  to  be 
paid  by  the  Plaintiff,  and  then  to  be  charged  upon  the  rever- 
sion (  38 ). 

(38)  See  the  decision  upon  the  appeal,  post,  Vol.  IX,  554. 


iqpo. 

Aug.  9ik. 
Injimction 
granted,  tore- 
itrajn  a  breach 
of  covenant, 
secured  by  for- 
feiture of   the 
lease  and  a 
penalty. 


BARRET  V.  BLAGRAVE. 

A    Motion  for  an  injunction  was  made  upon  a  bill  filed,  and 
affidavits ;  which  were  very  full  to  the  following  facts. 
The  house  of  the  Defendants  BUigrave  and  his  wife  in 
Vauxftall  Walky  adjoining  the  public  gardens,  had  been  ori- 
ginally let  for  70  years  by  Tyers  and  Barret^  the  proprietors 
of  Vauxhali  Gardens^  under  an  express  covenant  not  to  carry 
on  the  trade  of  victualler,  retailer  of  wine,  and  several  other 
trades  therein  specified,  ^  or  generally,  any  employment,  that 
win  be  to  the  damage  of  the  proprietors  of  Vauxhali  Gardens; 
upon  penalty  of  the  forfeiture  of  the  lease  and  payment  of  501, 
a  month  to  the  proprietors  of  the  gardens.     The  lessees  made 
an    under-lease  to    the  Defendant  Blagrave\  who    became 

insane: 
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insane :  but  his  wife  kept  the  house  open  during  the  season 
for  Vauxhatt  Gardens,  as  a  house  of  public  entertainment; 
where  all  sorts  of  refreshment  and  liquors  were  supplied ;  so 
as  very  materially  to  interfere  with  Vauxhall  Gardens  :  above 
one  .hundred  persons  in  a  night  having  quitted  the  gardens^ 
and  gone  to  this  house  for  refreshment,  and  returned  to  the 
gardens  afterwards.. 

The  bill  therefore,  filed  by  the  surviving  proprietor  of 
Vauxhall  Gardens,  prayed  an  Injunction  to  restrain  the 
Defendants,  their  agents,  &c.  from  carrying  on  this  business 
on  these  premises. 

The  Defendants  did  not  appear. 


1800. 


Barret 
Blaoravb. 


The  Attorney  General^  in  support  of  the  Motion. 
This  application  is  proper ;  as,  according  to  Sloman  v. 
Walter  (  39  )  and  Hardy  v.  Martin  (  40  ),  the  Court  would 
grant  an  Injunction,  if  the  Plaintiff  should  proceed  upon  the 
covenant.  Besides  it  would  be  very  hard,  that  the  original 
lessees  should  suffer  by  the  conduct  of  this  woman ;  for  her 
husband  is  in  a  state  of  incapacity. 


Lord  Chancellor. 
It  is  in  the  nature  of  a  specific  performance.    I  think,  you 
^wiQ  find  many  cases.      The   breach  of   the  agreement  may 
t^onsist  in  repeated  acts. 

The  injunction  was  granted  (  41 ). 


(30)  1  Bro.  C.  C.  418.  See 
post,  ShaekkY.Baker,\o\.  XIV, 
408. 


(40)  1  Bro.  C.  C.419,n. 

(41)  Dissolved,  post,  Vol. VI, 


104. 


SMITH,  Ex  parte. 


1800. 
Aug.Qik. 

JOHN  SMITH,   a   lunatic,    was  under  his  father's  wiU    The  Lard 

-entitled  to  real  estates  in  fee-simple,  subject  to  debts  by  CJhanceuore^Ur 

mortffage,' bond,    and  simple  contract.     The  bond-creditors  ^!^,  ^P^^^V^ 

^'^^"K  order  part  of 
the  liinatic's  real  estate  to  be  sold  for  payment  of  his  debts,  to  prevent 
a  bill  by  the  creditors. 

QQ2 
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1860.         having  exhausted  the  personal  estate  in  part  payment  of  then^ 

^^"^^  debts,  and  a  bill  being  threatened,  the  petition  was  presented  ; 

Ex     rte       V^^Sy  ^^^^  ^  specific  estate  might  be  sold  for  the  payment 

of  the  debts*     The  heir  at  law  and  next  of  kin  of  the  lunatici 

consented  to  the  prayer  of  the  petition. 

Mr.  Alexander f  in  support  of  the  Petitiori. 

Lord  Chancellor. 
I  cannot  make  a  decree  in  lunacy ;  though  it  is  very  much 
to  be  wished,  this  could  be  done :  but  it  must  be  by  bill. 


1800. 

Juhf  l8rt.  HILLS  V.  DOWNTON. 

Avg.  IKA. 
The  want  of  a    WfOBERT  HILLS  by  his  will  as  to  all  his  worldly  estate 

iiirreDder  of  both  real  and  personal  gave^  devised,  and  bequeathed, 

copyhold  es-     ^  his  dear  wife  Catherine  Hills  a  freehold  messuage  in  Hamp- 
tate  to  the  use  ^^^^  u  ^^^  ^^  ^jj  ^jjQge  ^y  copyhold  messuages  or  tenements^ 

^..  .^.^  ^  *"^  "  situate,  lyinff,  and  beini?  in  the  hamlet  of  Hamptonwici,  and 
plied  in  favour  ,^  .      f  ,  .         /.  1^  « 

of  a  widow      ■   now  m  the  several  tenancy  or  occupation  of  Messrs.  Bran^ 

airainst  co-  **  *^^'«  Cope,  Saqford,  Earl,  and  Kent,  their  under-tenants  or 
heiresses,  **  assigns,   ( and  which  I  have  siurrendered  to  the  use  of  this 

daughters  of  ''  my  will  )*':  to  have  and  to  hold  the  said  freehold  and  copyhol4 
the  devisor,  messuages  and  tenements  to  the  use  of  her  the  said  Catherine 
married,  and  jJiUg  for  and  during  her  natural,  life ;  provided  she  should  so 
in  an  gran  -  i^^^^  continue  his  widow;  and  from  and  immediately  after  her 
,  .  decease  dr  marriage   he  gave,  devised,  and  bequeathed,  the 

danffhters.  ^^  freehold  and  Copyhold  messuages  or  tenements  unto  hb 
The  Lord  grand-children  and  the  survivor  and  survivors  of  them ;  the 
Chancellor  was  whole  to  be  equally  divided  between  them,  share  and  share 
of  opinion,  that  alike,  (except  his  grandson  James  Jioumton,  whom  he  totally 
in  supplying  a  exduded  from  any  part  of  the  said  estate )  which  shall  be  then 

Co^rttsto  ^'''"«- 

1    to  the    b^      '^^  testator  also  gave  his  wife  all  his  money  and  money  in 

iect  not  to  the  ^^  public  funds,  and  all  his  plate,  Unen,  china,  book3,  house- 

circaoistances    hold  good^,  and  furniture,  and  all  pther  his  personal  estate 

<yf  the  parties ;  and  effects  of  what  nature  or  kind  soever,  for  the  sole  and 

as,  whether  the  absolute  use  of  her,  her  executors,  administrators  and  assigns ; 
'heir  has  a  (>ro-  ^^^ 

vision,  or  not. 
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and 'subject  to  no  condition,  restriction  or  limitation^  whatso- 
ever. He  gave  Jame%  Doumtcn  BL,  to  be  paid  as  soon  as 
conveniently  could  be  after  his  decease;  and  he  appointed 
his  wife  executrix. 

The  copyhold  premises  were  not  surrendered  to  the  use  of 
the  will.  The  bill  was  therefore  filed  by  the  widow  to  have 
the  want  of  the  surrender  supplied. 

The  coheirs  of  the  testator  at  law  and  by  the  custom  of  the 
manor  were  issue  by  a  former  wife :  viz.  three  daughters, 
Mary  DoumtoHy  Ann  Ragg,  and  Frances  Powell,  and  three 
infant  grand-daughters,  Elizabeth  Skynem,  Jane  Hewitt  and 
Mary  Hewitt,  by  deceased  daughters.  They  were  admitted 
to  the  copyhold  estate ;  and  by  their  answers  they  offered  to 
pay  to  the  Pli^intifi^,  according  to  her  right  under  the  custqm, 
a  third  of  the  rents  and  profits  accrued  since  the  testator's 
death.  They  also  suggested,  that  she  had  been  a  menial  ser- 
vant ;  and  her  provision  imder  the  will,  exclusive  of  the  copy<« 
hold  estate,  was  adequate. 

The  attorney,  who  drew  the  will,  being  examined  stated, 
that  he  put  it  expressly,  and  more  than  once,  to  the  testator, 
whether  he  had  surrendered  the  copyhold  estate;  saying,  if 
he  had  not,  the  devise  of  the  copyhold  estate  would  be  void ; 
and  that  the  deponent  and  one  of  the  other  witnesses  to  the 
will  were  customary  tenants ;  and  could  take  his  surrender : 
but  tha  testator  said,  he  had  surrendered^ 
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•  Mt»  Mansfield  and  Mr.  Stratford,  for  the  Plaintiff*. 
Upon  the  point,  whether  the  Court  will  not  supply  the  want 
of  a  surrender  to  the  uses  of  the  will,  where  the  heir  is  un« 
provided  for,  the  cases  appear  to  vary  considerably.  In  HaW' 
tins  V.  Leigh  ( 42  )  Lord  Hardwicke  seems  to  think,  the  Court 
will  not  supply  the  defect,  where  the  heir  is  totally  unprovided 
for.  The  clearest  ground,  when  once  the  Court  assumed  this 
power  in  favour  of  creditors,  a  wife  or  children,  would  have 
been  to  have  laid  down  the  rule  generally,  without  regard  to 
tile  circumstances,  whether  the  heir  was  provided  for,  or  not. 
That  must  introduce  another  consideration ;  whether  the  heir 
is  sufficiently  provided  for.  In  Pike  v.  White  {43)  Lord 
y%urlow  seems  to  have  considered  it  as  a  necessary  term,  that 

the 
(42)  1  Atk.  387.  (43)  3  Bro.  C.  C.  286. 


Hills 

V. 


5fie  CASES  IN  CHANCERY. 

IBOO.*        ibe  heir  is  provided  for;  add  the  result  was^  that  he  supplied  - 
the  surrender.    The  heir  in  that  case  was  not  a  child,  but  a- 
son  grown  up^  and  married,  and  was  provided  for  by  the  tes* 
DowNTON*    tator,  though  not  by  the  will,  but  by  other  means.     Chapman 

V.  Gibson  ( 44  ),  before  the  Master  of  the  Rolls,  is  to  the  same 
effect.  The  ground  taken  by  the  Masfer  of  the  Rolls  is  sin-' 
gular ;  that,  as  the  heir  had  a  father  alive,  he  could  not  be 
considered  unprovided  for ;  though  he  had  nothing  from  the 
testator,  upon  whose  will  the  question  arose. 

This  point  was  much  considered  in  Brooke  v.  Gumey ;  de- 
termined by  Sir  Thomas  Sewell,  and  upon  an  appeal  by  Lord 
Thurlow.  .  The  bill  was  filed  by  the  widow  against  the  heir. 
The  will  was  made  in  1758.  The  te9tator  gave  all  his  estates 
by  general  words  to  his  wife  for  life;  and,  in  default  of  issue 
of  his  own  body  by  her,  to  her  in  fee.  He  referred  to  the 
will  of  his  father ;  under  whom  he  derived  this  estate :  thai 
will  giving  her  an  estate  for  life.  Sir  Thomas  Sewell  theught 
the  widow  entitled  to  the  copyhold  estate  under  the  words:  but 
the  bill  not  being  filed  till  1779,  and  as  she  had  j<mied  with  her 
son  in  a  conveyance  in  1763,  which  amounted  to  an  admissioni 
that  she  was  not  entitled,  the  Master  of  the  Rolls  thought, 
the  length  of  acquiescence  and  that  circumstance  put  an  end 
to  her  right.  Lord  Thurhw  affirmed  the  decree  against  the 
widow,  but  upon  a  different  ground ;  being  of  opinion,  that 
as  there  was  freehold  estate  to  satisfy  the  words,  the  copyhold 
estate  would  not  pass.  But  neither  laid  any  stress  upon  die 
circumstance,  that  nothing  was  given  to  the  heir;  and  I  (45) 
remember.  Lord  Thurlow  expressly  treated  that  circumstance 
u»  of  no  weight.  No  case  has  been  decided  simply  upon  that 
ground. 

But  in  this  case,  supponng  this  doctrine  to  prevaQ,  these 
children,  who  claim  as  heirs,  have  been  settled  and  established 
in  the  world ;  forming  no  part  of  their  father's  family;  and 
one  indeed  is  a  widow.  Therefore  within  the  true  meaning  of 
the  phrase  they  must  be  considered  as  children  provided  for; 
not  like  a  child,  part  of  the  family,  and  dependent  upon  the 
bounty  of  the  father.  But  what  is  given  to  the  widow,  and 
what  do  the   children  take  ?      She  takes  an  estate  for  her 

widow- 

(44)  3  Bro.  C.  C.  229.     See  Sugd.  <m  Pmcen,  App.  No. VI,  650. 

(45)  Mr.  Mansfield. 
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mdowhood;  and  the  reversion  goes  iminediatdy  tO'them^  if 
the  surrender  cannot  be  supplied,  as  I  contend  it  cannot,  for 
grand-children  (46).  They  therefore  take  the  fee-simple: 
she  is  only  provided  for,  as  in  half  the  manors  of  the  kingdom^ 
by  an  estate  during  widowhood.  The  children  take  what  can 
*be  immediately  turned  into  money;  and  therefore  cannot 
come  within  the  description  of  children  unprovided  for,  so  83 
to  prevent  t^ie  Court  from  exercising  its  authority  in  favour 
of  the  widow.  Marriage  itself  b  a  provision.  The  daughter 
passes  from  the  family  of  her  father.  She  ia  provided  for  out 
of  her  husband's  property;  follows  his  settlement;  and  does 
not  revert  back  to  the  father ;  being  emancipated  to  all  intents. 
It  is  an  extraordinary  circumstance,  that  the  testator  states 
expressly,  th^t  he  had  si;Lrrendered  these  copyhold  estates.  It 
happens  also  to  be  in  proof,  that  he  was  asked,  whether  he 
)iad  surrendered;  and  he  said,  he  bad;  and  two  of  the  wit- 
nesses  to  the  will  were  customary  tenants ;  who  but  for  that, 
mistake  might  have  immediately  taken  his  surrender. 
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Mr.  Piggoti  and  Mr.  Hart,  for  the  Defendants. 
Of  these  Defendants  two  daughters  of  the  testator  are 
married  women :  a  third  is  a  widow ;  and  there  are  two  grand- 
children, infants,  by  a  deceased  daughter.  The  latter  at 
least  are  unprovided  for.  These  observations  upon  a  provision 
by  marriage  do  not  apply  to  them.  They  might  be  utterly 
destitute.  But,  besides  that,  a  child  is  not  always  bettered  by 
marriage.  The  Court  will  be  least  of  all  disposed  to  exercise 
their  discretion  in  such  a  case  as  this ;  the  case  of  a  second 
wife,  a  menial  servant  of  the  testator.  She  takes  an  .absolute, 
unqualified,  interest  in  all  his  personal  estate ;  and  an  estate 
for  Ufe^^  or  widowhood  at  least,  in  his  freehold;,  and  claims  the 
aame  interest  in  these  copyhold  estates.  No  doubt,  in  all 
these  cases,  where  <the  copyhold  estates  are  clearly  devisedy 
the  testator  intends  them  to  pass.  The  declaration  therefore 
of  his  having  surrendered  them  amounts  to  nothing ;  proceed- 
ing either  from  mistake  or  forgetfulness.  It  is  necessary  to 
consider,  how  far  the  Court  has  gone.  The  power  has  cer- 
tainly been  exercised  for  creditors ;  upon  the  principle,  that 

a  man 
(46)  Kettle  v.   Taumhend,    1  Salk.  187..    Perry  v.  WhUekead, 
post.  Vol.  VI,  644. 
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a  inati  should  do  justice ;  also  folr  a  wife  and  children:  but  the 
Court  has  always  done  that,  according  to  the  dicta  in  all  the 
cases,  upon  this  principle;  that  the  testator  must  be  taken 
to  mean  to  flilfil  his  natural,  moral,  and  legal,  obligation.  But 
when  obligation  is  counteracted  by  obligation,  the  Court  re- 
strains itself;  and  does  not  then  supply  the  defect.  I  admit^ 
this  case  simply  has  not  occurred :  but  in  many  cases  the  prin- 
ciple is  to  be  found  blended  in  that  principle,  which  the  Court 
has  ado|>ted^  as  a  ground  of  decision  again  and  again. 

It  has  been  frequently  said  by  Lord  Hardwicke,  and  u 
stated,  where  the  cases  have  been  most  considered,  as  in 
Chapman  v,  Gibson,  a  compendium  of  all  the  cases,  and  in 
Mr.  Coj:*s  note  (47)  which  is  a  correct  account  of  all  the  cases 
and  the  principles  established  by  them,  that  one  of  the  principles 
is,  that  the  Court  does  not  act  in  this  case  at  the  expence  of 
an  heir  not  provided  for.  This  is  to  be  found  in  the  early  case 
of  Kettle  V.  Townsend  ( 48 ) ;  in  which  the  House  of  Lends 
reversed  the  decree  of  Lord  Somers,  supplying  a  surrender  in 
favour  of  a  grandson.  Notwithstanding  that,  there  are  most 
respectable  dicta  of  Lord  Cowper  and  Lord  Harcaurt,  to  be 
fbund  in  favour  of  a  grand-child  (49);  though  there  has  been 
no  decision  since ;  the  pases  certainly  not  having  called  for  that 
decbion.  In  Boss  v.  Boss  (50)  the  same  principle  is  to  be 
found  against  this  jurisdiction,  where  the  heir  would  be  disin- 
herited ;  the  latter  part  of  that  case  subsequent  authorities  will 
perhaps  shew  not  to  be  correct  (51 ).  In  Hawkins  v.  Leigh 
imd  many  other  cases  Lord  Hardwicke  expressly  adopts  the 
limitation,  as  a  general  rule,  that  the  heir  must  be  provided 
for.  Hicken  v.  Hicken  (52)  comes  near  this  case.  If  Lord 
Thurkno  expressed  that  opinion  in  Brooke  v.  Gumey,  which  is 
now  attributed  to  him,  he  certainly  had  changed  it»  or  did  not 
recollect  it,  when  Pihe  v.  White  was  before  him :  otherwise 
'the  whole  argument  in  that  case  was  time  wasted;  if  Lord 

Thnrlow 


(47)  1  P.  Will.  qo.  See  also 
Mr.  Fonblunque*B  note,  1  Treat. 
JEg.  38,  2d  ed.;  and  the  note, 
ante.  Vol.  Ill,  68. 

(48)  1  Salk.  187. 

(49)  See  1  P.  WilL  61,  and 
4be  octet 


(50)  1  Eq.  Ca.  Ah.  124 ;  mis- 
named Ross  V.  Ross.  Cited  *6 
Fra.  238. 

(51)  See  Cook  v.  Amkam,  8 
P.  Will.  283.     For.  35. 

(52)  Q  Vin.  58,  ^  ed, 


CASES  IN  CHANCERY. 


Mf 


7%wrlaw  was  clearly  of  opinion,  that  the  widow  was  entitled, 
whatever  was  the  situation  of  the  heir.  Is  it  fit  then,  that  the 
Court  should  overturn  this  principle ;  that  the  widow  cannot 
call  upon  the  Court;  the  obligation  to  provide  for  the  heir 
not  being  performed?  I  admit,  upon  the  cases  disinherison 
is  not  a  proper  word :  it  must  be  shewn,  that  the  heir  is 
not  provided  for;  and  there  is  a  distinction  between  lineal 
and  collateral  heirs.  In  that  respect  thb  would  go  beyond 
any  case,  ^ven  in  the  late  case  of  Rumbold  v.  Rumbold  (  53  ) 
the  principle  is  admitted;  though  your  Lordship  determined 
the  case  upon  another  point,  viz.  election.  But  if  thb  was  so 
clear,  your  Lordship  would  not  have  put  it  upon. that  ground, 
but  would  have  held  it  a  clear  case  for  supplying  a  surreiden 
%  this  case  there  is  nothing  to  move  the  compassion  of  th^ 
Court  in  favour  of  the  Plaintiff;  who  takes  a  very  competent 
maintenance  under  this  will ;  and  the  Defendants  swear  by 
their  *  answer,  against  which  there  is  no  evidence,  that  they 
<&re  unprovided  for. 


leoo. 
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Mr.  Mansfield^  in  Reply. 
The  question,  whether  the  heir  is  provided  for,  or  not, 
^ould  bring  on  all  that  unfortunate  discussion  with  respect  to 
an  illusory  provision  (54).  There  is  no  end  of  the  uncertainty 
and  variety  of  questions,  which  this  sort  of  doctrine  produces ; 
as,  suppose  some  are  well  provided  for,  others  not.  Except 
Hicken  v.  Hicken  no  case  applies  at  all  to  such  a  case  as  this ; 
and  that  case  is  very  short,  and  rather  extraordinary ;  for  the 
copyhold  estate  is  supposed  to  be  the  whole  fortune ;  and  then 
to  prevent  the  eldest  son  froni  losing  a  temporary  provision 
during  the  minority  of  the  younger  children,  the  whole  pro- 
Vision  is  taken  away  from  them ;  and  they  are  left  to  starve  (55). 
IVith  respect  to  the  grand^^hildren,  in  CluMpman  v.  Gibson  the 
Master  of  the  Rolls  takes  great  pains  to  find  out  the  true 
ground  of  the  rule ;  which  he  refers  to  the  natural  and  moral 
obligation.  The  law  says,  a  grand-child  is  not  in  a  situation, 
from  which  any  natural  obligation  to  provide  for  him  arises ; 

and 


(53)  Ante,  Vol.  Ill,  65. 

(54)  See  ante,  Vanderzee  v. 
4clom,  Vol.  IV,  771.  Kemp 
V.  fempf  post,  849,    and    the 


notes,  853;  1,810. 

(55)  The  Lord  Chancellor  made 
a  similar  observation  upon  Uiat 
case,  when  it  was  cited* 
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1800;         and'  therefore  the  Court  will  not  supply  a  surrender  for 

Then  a  grand-child  is  not  in  that  state;  that,  lest  a  natural 
obligation,  which  the  law  says  does  not  esdst,  should  be  Tio- 
DqwMTON*     lated,  the  Court  is  not  to  supply  a  surrender  for  the  widow. 

Upon  the  cases  there  is  no  distinction  between  lineal  and  col- 
lateral  heirs.  The  whole  amount,  which  this  widow  will  hare, 
is  but  47/.  a-year. 

JLord  Chancellor. 
I  will  think  of  this  case.  I  am  surprised  at  this  question 
being  treated  as  subject  to  doubt.  I  thought  it  a  settled  p<Hnt^ 
that  a  surrender  is  to  be  supplied  for  a  wife  -without  rf^^ard 
^  the  circumstances.  The  Court  began  it  upon  (nrcum- 
8tances(56):  but  I  took  it  to  be  quite  settled,  that  the 
distinction  as  to  the  consideration  of  the  state  of  the  family 
had  been  for  the  last  twenty  years  completely  laid  out  of  the 
question ;  for  the  question  really  comes  to  this ;  whether  the 
heir  is  rich  or  poor.  I  have  an  idea,  that  there  is  some  caae^ 
that  has  escaped  your  industry:  not  a  decision;  but,  where 
the  language  of  the  Court  was,  that  there  must  be  a  plain  and 
[  *  563  ]      precise  rule  with  regard  to  that.     I  *  cannot  conceive,  that  the 

rule  can  stand  otherwise  than  thus :  if  attention  is  to  be  paid 
to  the  situation  at  all,  it  must  be,  whether  there  is  a  provision 
by  the  will :  but  I  cannot  conceive  a  rule,  that  sets  you  to 
seek  into  the  circumstances  of  the  heir  at  law. 


Lard  Chancellor. 
Aug.  lltk.  Upon  this  will  there  is  no  doubt  of  the  intention ;  for  the  tes- 

tator describes  the  copyhold  estate  minutely;  and  takes  notice, 
that  he  had  surrendered  that  copyhold  estate  to  the  use  of  his 
will ;  which  gives  it  to  his  wife  during  her  Ufe  or  widowhood, 
and  after  the  marriage  or  death  of  his  wife  to  his  grand- 
children, excluding  one. 

His  family  at  his  death  consisted  of  his  wife,  living  with 
him :  three  daughters;  all,  I  think,  having  children;  and  three 
grand-daughters  by  deceased  daughters.     The  Plaintiff  prays, 

that 

(56)  In  Rumbold  v.  Rumbold,    this  Equity  to   the    SUtate  of 
ante,   Vol.   Ill,    65,  the  Lotd    Charitable  Uses,  43  Elix.  c.  4. 
Ckanoeliar  refers  the  origin  of 
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that  the  want  of  a  surrender  may  be  supplied  in  her  favour.'         1800. 
Besides  the  copyhold  estate  the  will  gives  her  a  freehold  tener         h^« 
menty  also  during  widowhood,  and  the  personal  estate.     The  v. 

daughters  and  the  grand-daughters  contend,   that,  as  there     DowntonJ 
is  no  provision  for  the  heirs  at  law,  the  Court  will  not  supply 
the  want  of  a  surrender  for  the  wife. 

When  the  question  was  first  stated  in  Court,  I  had  con- 
ceived, that  the  object  of  the  devise,  and  not  the  comparative 
circumstances  of  the  devisees  and  the  heir,  had  formed  the 
consideration,  upon  which  the  Court  had  dispensed  with  the 
legal  form  of  the  siurrender;  and  had  supplied  it,  where  thi  The  grouid 
object  of  the  devise  was  to  execute  a  legal  or  a  moral  chhga*  ^^  supplying 
tion  upon  the  party.    The  earliest  instance  is  in.  the  case,  "*®  ^*"**  ^^  * 

where  the  object  was  the  payment  of  debts.    It  seems,  as  far  ,   _ 

•*  *  -^  '  copy  bud  es- 

back  as  one  can  look  into  the  books,  that,  where  there  is  a  ^^  -^  ^  |^^ 
devise  for  the  payment  of  debts,  the  Court,  without  entering  q^  moral  obli- 
into  any  other  consideration  but  that  the  object  is  to  perform  gation. 
a  duty  the  testator  is  bound  morally  and  legally  to  perform, 
have  supplied  the  want  of  a  surrender,  to  subject  the  copyhold 
estate  to  the  debts,  though  a  fund  not  otherwise  liable.    Thi 
Court  has  established  the  devise,  where  the  intent  was  ap^ 
parent,  and  nothing  was  wanting  but  the  surrender ;  which  at 
any  time  might  be  done,  and  out  of  Court :  no  time,  occasion 
or  circumstance,  being  required  to  effect  it;     The  justice  of 
providing  for  a  widow  or  younger  children,  whoise  maintenance 
the  father  is  bound  to  provide,  has  *  extended  thb  beyond  the       [  *  564  ] 
case  of  creditors ;  and  though  at  first  there  appeared*  a  Uttle 
hesitation  in  the  Court,  there  is  no  decision  in  fact  against  it, 
where  it  was  in  favor  either  of  a  widow  or  younger  children. 
The  first  instance,  where  the  want  of  a  surr^der  was  supplied 
for  children,  was,  where  the  children  were  totally  destitute ; 
where  there  was  no  provision  for  them  but  that  intended  by 
the  will.    Other  cases  have  occurred,  where,  though  they 
could  not  be  said  to  be  totally  destitute,  yet  they  were  insuf- 
ficiently provided  for.   I  do  not  go  through'  the  cases  by  name ; 
as  the  Master  of  the  Rolls  in  the.  case  referred  to  has  com- 
mented upon  all  of  them.     The  Court  seems  in  some  instances 
to  have  taken  upon  itself  to  measure  the  provision,  or  perhaps 
to  have  taken  into  consideration  the  circumstances  of  the  widow 
or  children  and  the  heir.     But  Lord  Hardwicke  felt  the  diffi- 

culty, 
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cvlty,  ivhich  had  affected  prior  Judges ;  and  veiy  propeslf 
thought  the  father  the  best  judge  of  the  extent  of  the  p^ 
vision  ( 57 ).  I  have  not  found  any  case,  where  it  went  be- 
yond the  fkmily,  except  that  decided  by  the  Master  of 
the  Rolls.  That  was  the  case  of  a  nephew  and  niece ;  and 
he  held,  that  the  want  of  the  surrender  ought  to  be  sup* 
plied;  and  also,  that  the  condition  of  the  Ifeir,  there  being 
a  provision,  no  matter  how  be  got  the  provision,  was  not 
to  prevent  the  equity  (  58). 

I  confess,  it  appears  to  me,  there  is  no  rule  at  all,  unless  ihe 
Court  takes  it  upon  the  delation  in  which  they  stand.  OdiCF- 
wise  it  is  all  loose  and  arbitrary.  It  never  entered  into  the 
mind  of  the  Court  to  consider  that  argun^nt,  where  the  want 
of  a  surrender  was  to  be  supplied  for  creditors:  but  the  same 
sort  of  argument  might  be  used  there;  that  the  h^  was 
starving,  the  creditors  opulent  and  severe.  Those  circumstances 
are  not  fit  to  be  considered  by  the  Court*  The  Court  most 
go  upon  a  certain  line,  which  is  very  obvious ;  that,  where  the 
will  expresses  an  intention  to  do  that,  which  legally  and  morally 
the  testator  ought  to  do,  so  simple  a  form  as  supplying  the 
want  of  a  surrender  shall  not  impede  the  performance  of  that 
duty  (  59  )t   But  I  am  not  under  the  necessity  of  taking  it  to  that 

extent; 


'    (57)  Tudor  V.  Att$<m,    %  Ves, 
682. 

($8)  Upon  the  question  of  il- 
lusory appointment,  another  pro- 
vision from  the  person  making 
the  appointment,  not  aliunde,  will 
justify  it.  Kemp  v.  Kemp,  post, 
849.  BruioiD  v.  Warde,  ante, 
Yol.  II,  336.  See  Lord  Alvan- 
Jetfs  observations  in  support  of 
his  opinion  in  Chapman  v.  Gib- 
soa,  in  the  Appendix  to  Mr.  Sug^ 
detCfk  Treatin  on  Pawerip  TSo. 
VI,  650. 

(69)  With  reference  to  the 
possible  case  of  an  heir  in  the 
closest  connection  with  the  de- 
vjsor,  and  left  utterly  destitute 


in  favor  of  his  younger  brother 
or  stepmother,  this  should  be  de- 
scribed as  an  Exertion  of  Power, 
excusable,  perhaps  jnstifiablo« 
under  circumstances,  rather  than 
as  the  performance  of  a  duty 
under  any  circumstances.  Such 
a  disposition  for  creditors  must 
be  distinguished  as  the  effect  of 
a  sense  of  duty,  prevailing  over 
natural  affection :  but  even  in  the 
former  instance  these  circuiH 
stances  certainly  ought  to  hare 
no  influence  in  the  judgment; 
which  should  proceed  upon  the 
nature  and  direct  object  of  the 
act  itself,  without  re^^ard  to  con- 
sequences. 
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extent;  for  I  cannot  deem  these  children  unprovided  for.  Slip-  1800, 

posing  that  consideration  to  enter  into  the  question,  daughters         Hills 
are  provided  for,  when  married.     There  is  no  legal  obligation  «» 

upon  the  &ther  to  maintain  them.    They  are  out  of  his  family ;    DoveNTOM^ 
and  have  an  establishment  of  their  own.    It  may  be  good,  or 
bad ;  but  that  is  going  into  the  consideration  of  circumstances. 
♦  In  the  case  of  co-heirs  how  is  it  possible  to  enter  into  the      £  •565  J 
consideration^  where  there  is  a  family  of  four  or  five  daughters^ 
some  rich,  some  poor,  some  perhaps  throwa  back  upon  the 
father  by  the   poverty  or  desertion  of  their  husbands?   An* 
ether  circumstance  is,  that  some  of  these  co-heirs  are  grand- 
children.   Then  if  the  reversal  by  the  House  of  Lords  of 
Lord  Somers's  decree,  that  a  surrender  might  be  supplied 
for  a  grand-child,  is  right,   I  should  here  decree,  that  the 
want  of  the  surrender  ought  not   to   be  supplied  for  the 
widow,  because  a  grand-child  is  unprovided  fer,  a  prbvisioa 
for  which  grand-child  could  not  according  to  that  determin-    . 
ation  be  a  consideration  for  supplying  a  surrender.    With 
regard  to  that  case  my  decree  will  go  no  &rther  than  the 
prayer  of  the  bill :  but  I  have  no  difficulty  in  saying,  I  think 
of  that  determination  of  the  House  of  Lords  as  Lord.  Har- 
court  and  other  Judges  have  done»     There  is  no  account  of 
it  but  that  short  note  in  Salkeld^  except  one,  a  decree  of  the 
Lords  Commissioners,  that  a  surrender  could  not  be  supplied 
in  that  case ;  and  the  reasoning  is  whimsical :  RawUnson  says^ 
if  that  was  allowed,  the  Lords  would  always  be  cheated  of 
their  fines.     Certainly  that  would  not  follow ;  for  the  Lord 
would  lose  nothing  of  his  fine.     But  upon  the  Journals  of 
the  House  of  Lords  it  appears,  no  one  was  present  upon 
that  occasion,  who  could  know  much  of  the  matter:  it  was 
not  determined  by  lawyers  $  and  Lord  ^farcotfr^  speaks  of  it 
certainly  as  not  such  a  decision  as  he  would  follow:  and  one 
or  two  other  Judges  have  not  treated  it  with  much  respect. 
But  I  can  decree  nothing  upon  this  bill,  that  can  have  any 
efiect  upon  that  question. 


The  decree  was  according  to  the  prayer  of  the  bilL 
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^^^'  ACHERLEY  v.  ROE. 

JuiyUthMih. 

Upon  -posses-  T(Y  indentures,  dated  the  SOth  of  Jamtary,  1704^  JRidbnf 
sion  for  many  Acherley  and  Ann^  his  wife,  seised  of  premises  in  die 

years,  the  ori-  county  of  Salop,  called  Nonely,  producing  about  40<L  a  yc«r, 
««.  ®/l'  "*®*  folp  their  Uves  and  the  life  of  the  survivor,  with  retfttinder 
.  j[*566]  to  Richard  •  Aclteriey  in  fee,  reciting  a  fine  levied  of  Ae 

no  title  except  *^^  lands  by  Aeherley  and  his  wife  to  John  PUi  and  Thomoi 
as  oetficy  que  Steele  and  their  heirs,  declared  the  uses  to  be  to  Richard 
tnut  under  a  Acherley  and  his  wife  for  their  lives  and  the  life  of  the  snr- 
term  to  raise  a  Vivor ;  remainder  to  the  heirs  of  the  body  oi  Ann  Acherley  by 
snm  of  money,  ^iex  said  husband;  remainder  to  the  heurs  of  the  body  of 
,^  Ann  Acherley;  remauider  to  Jolm  Pitt  and  Thomas  Steele 

tide*  and  ^^^  heirs  and  assigns. 

therefore  de-    ' '  The  trust  of  the  term  was  declared  to  be,  tbat  if  Am 

creed  the         Acfterley  should  in  her  life-time,  either  during  her  covertorei 

PlaintifiT  to  be  or  afterwards,  hi  case  she  should  survive  her  husband,  by 

let  into  pos-    ^ju  ^j.  ^^^y  ^j^^j  ^^  writing  dispose  of  any  sum,  not  ezceedv^ 

session  on  pay.  jqqq^^  md  Richard  Aclierley,  his  executors,  &c  should  not 

h        •  b  t      P^y  ^^^  money,  and  perform  such  will,  so  as  he  should  not 

with  reluct-      ^  compelled  to  pay  more  than  200/.  in  his  life,  then  die 

ance ;    and        trustees  out  of  the  rents  and  profits  of -the  premises  limited 

upon  the  to  them  for  the  said  term,   or  by  sale  or  demise,  thereof, 

laches  refused  should  raise  so  much  as  Ann  Acherley  by  such  will,  deed^  or 

an  account  of  ^ting,  should  limit,  give,  or  bequeath ;  and  pay  the  same 

e  rents  even  ^^.^y^g  ^q  gy^  ^^^  deed,  or  writing :  but  in  c^ise  Riehari 

f  th   h'll        Acherley  should  die,  and  Ann  should  survive  him,   and  he 

should  by  will  or  otherwise  give  her  a  pei^ofial  estate  to  the 

value  of  1000/.,  to  be  disposed  of  at  her  will  and  pleasmtSf 

*  the  term  should  cease ;  and  Richard  Acherley  BLgreed  widi 

the  trustees,   that    his   wife    should    have   power  to  make 
^  will,  &c 

Richard  Acherley  died  in  1723,  intestate  and  vrithout  issue; 
leaving  his  wife  surviving  him,  who  took  out*  administration; 
and  leaving  Thomas  Acherley  his* brother  heir  at  law.  Steele, 
the  surviving  trustee  died  in  1736,  intestate;  and  administrsp 
tion/as  far  as  concerned  the  trust,  was  granted  to  Dickin 
and  Lloyd.     Thomas  Acherley  died  in  June  1741 ;  leaving 

Richard 
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.  Biehard  Aeherley  Clerk,  a  lunadc,  his  eldest  son  and  heir  at         1800. 
law;  who  died  in  1753,  lea,y'mg  Roger  Aeherley  his  brother     Achbklby 
and  heir*    Ann  Aeherley  died  in  September  1741,  having  by  v. 

her  will,  dated  the  10th  of  April,  1741,  reciting  m  part  the  •*^*- 
indenture  of  1704,  and  that  John  Pitt  and  Thomtu  Steele 
were  dead,  charged  the  estate  of  Nonely  with  1000/.  and 
directed  it  to  be  raised  pursuant  to  her  power,  and  to  be 
paid  to  James  Steele  and.  Thomas  Roe;  and  she  gsf e  the 
same  to  them  in  trust  to  apply  the  interest  in  the  main- 
tenance and  education  of  *  all  the  children  of  Thomas  Roe,  [  ^567  ] 
that  he  then  had,  or  might  have  by  his  then  wife  within 
fifteen  years,  in  equal  shares;  and  to  pay. the  principal  to 
,them,  as  they  should  respectively  come  of  age ;  with  sii^ 
.vivorship  in  case  of  the  death  of  anyunder  twenty.<nie;  and 
in  case  the  persons  entitled  to. the  equity  of  redeeming  tl^ 
.said  premises  should  neglect  to  pay' the  said  1000/.  charged, 
then  she  gave  all  her  interest,  as  well  in  the  said  lOOOiL  as  in 
th^  said  premises,  and  the  reversion  and  remainders  thereof 
to  the  said  James  Steele  and  Thomas  Roe,  and  their  heira*; 
and  she  appointed. them  executors. 

By  a  codicil,  dated  the  12th  «/ti/y,  1741,  reciting  the  death 
x>f  Thomas  Roe,  the  testatrix  give  to  John  Corfield  and  James  . 
Steele  the  said  1000/.,  charged  by  her  will  upon  the  eatate 
€i Nonely,  upon  the  same  trusts;  and  reciting  the  death  of 
.Thomas  Aclierley,  her  brother-in-law,  since  the  execution 
of  her  will,  she  directed  his  heirs  to  surrender  a  copyhold 
estate  in  Leppington,  mentioned  in  her  wiU,  to  James  Steele, 
his  heirs  and  assigns. 

.  Thomas,  Richard,  and  John,  Roe,  the  three  sons  of 
Thomas  Roe,,  died  after  having  attained  the  age  of  twenty^ 
one,  and  been  in  possession  and  receipt  of  the  .rents  of  the 
estate  of  Nonely. 

Roger  Aeherley  after  the  decease  of  his  brother  Richard 
Aeherley  Clerk  employed  John  Hensltaw  an  attorney,  since 
deceased,  to  make  appHcation  by  a  lettier,  dated  the  6th  of 
June,  1755,  to  Humphry  Pitt;  who  was  the  solicitor  of  Ann 
Aeherley  and  son  of  John  Pitt ;  to  inquire  what  was  due. 
Humphry  Pitt  by  a  letter  in  answer,  dated  the  4th  of  July, 
stated,  that  he  would  have  sent  an  answer  sooner ;  but  he 
eould  not  get  all  the  parties  to  him,  who  daimed  the  Nonely 

estate 
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1800.        Mtate  under  Mrs.  ^cA^/^y^s  will;   that  they •  were  all  th^ 

^"^^^^  with  him;  and  said,  they  would  much  rather  have  the  whole 

^^  money  due  thereon  than  the  estate ;  and  that  he  would  look 

Bob..        into  the  decree,  and  take  an  account  of  what  was  due  upon 

the  estate,  and  let  Hemhaw  know ;  expressing  his  fear,  that 

it  was  much  more  than  the  value  of  the  estate. 

Pitt  never  sent  such  account,  and  no  farther  communica- 
tion took  place.  James  Steele^  the  surviving  trustee  imder 
•the  will  of  Ann  Acherley^  died  in  1783.    Upon  the  death  of 

his  surviving  executor  administration  of  James  Steele  with 

I,  # 

[  ^568  ]      the  vnll  annexed,  as  far  *  as  concerned  the  1000^  given  by 

the  will  of  Ann  Aclterley^  was  granted  to  Dickin  and  Lloyd. 
.  Bkhard  Roe  by  his  will,  dated  the  ^th  of  August,  176£^ 
appointed  hb  brother  Thomas  and  »■  Higgins  executors, 
^he  former  died  soon  afterwards;  not  having  proved  the 
.will ;  and  the  latter  renounced.  Administration  with  the 
.annexed  of  Richard  was  granted  to  John;  who  by  hb 
idated  the  22d,  of  April,  1769,  devised  the  estate  oiNonely 
with  part  of  his  estate  to  Wem  to  his  wife  Margaret  Roe 

and .  WeUs  for  1000  years;  upon  trust  to  pay  annuities  to 

his  wife  and  his  daughter  Sarah,  and  to  pay  the  latter. 500/. 
at  her  age  of  twenty-five  or  marriage;  and  after  the  deter^ 
mination  of  the  term  he  devised  the  premises  to  his  son 
Thomas  and  hb  daughter  successively  in  tail;  remainder  to 
lib  wife  in  fee;  and  he  appointed  his  wife  and  Wells  bis 
.executors. 

John  Roe  died  soon  afterwards.   Adminbtration  de  boms 
non  of  Thomas  Roe,  the  son,  was  granted  to  Margaret  Roe* 
Roger  Acherley  died  in  1784|  intestate;    and  the  bill  was 
filed  by  his  only  son  and  heir  against  Margaret  Roe,  the 
.widow,  and  Thomas  and  Sarah  Roe,  the  son  and  daughter  of 
Thomas  Roe  the  elder,  and  against  Dickin  and  lAoyd,  the 
trustees;  stating  all  these  circumstances;  and  that  the  three 
sops  of  Thomas  Roe  the  ^Ider  soon  after  the  decease  of  Ann 
Acherley  by  virtue  of  the  term  of  200  years  by  the  consent 
oiJohn  Corjield  and  James  Steele  and  of  the  representative 
of  Thomas  Steele  took  possession  of  the  premises  for  the  pur* 
pose  of  rabing  the  1000/. ;  and  they  continued  in  possession 
tilt  their  respective  deaths;  and  applied  the  rents  and  jhto- 
fits  in  dbcharge  of  the   1000/« ;  and  Margaret  Roe  as  exe- 
cutrix 


ACHBRLBY- 
r.  - 
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6utri)c  of  John  Roe  soon  after  his  death  with  the  like  consent         IBOO. 
and  for  the  same  purpose  took  possession. 

The  bill  farther  stated  a  suit  in  the  Court  of  Exchequer 
instituted  in  Trinity  Term,  12th  Geo.  I,  by  Thomas  Acherley  Roe. 
and  his  wife  and  their  eldest  son  against  Ann  Acherley 
as  administratrix  of  Richard  Acherley^  for  arrears  of  an 
annuity  and  interest  of  a  sum  of  100/.,  covenanted  to  be 
paid  by  him,  and  that  the  said  100/.  might  be  laid  out 
in  land^  and  settled;  and  for  a  distribution  of  the  surplus 
of  his  personal  estate.  The  answer  of  Ann  Acherley  to 
that  *bill  set  forth  the  account  and  the  deed  of  1704;  [^569  ] 
and  submitted,  whether  the  said  personal  estate  was  hot 
liable  to  her  demand  of  1000/.,  charged  upon  the  estate  of 
Nonely.  An  account  was  decreed  in  1738 ;  and  afterwards 
iJie  Report  was  confirmed ;  and  payment  directed  in  reqpect  of 
the  ammities  and  100/. ;  and  the  bill  charged,  ^dX  Ann  Aciusr^ 
/!^  ri(»tained  the  rest  of  the  personal  estate  in  satiisfkction  of 
the  1000/.,  charged  upon  the  Nonely  estate  ;  tod  that  die- 
whole  of  it  has  been  long  since  fully  paid  and  discharged  by 
the  rents  and  profits  of  the  estate  of  Nonely^  or  otherwise. 

The  bill  prayed  an  account  of  the  personal  estate  of  Richard 
Acherley  in  the  hands  of  Ann  Acherley  after  the  payments 
directed  by  the  decree  of  the  Court  of  Exchequer;  and  that 
sui^h  part  as  was  not  applied  in  such  pa3rments,  or  in  a  due 
course  of  administration,  and  at  least  her  moiety  of  the  sur- 
plus, may  be  declared  to  have  been  retained  in  part  of  the 
1000/; ;  an  account  of  the  rents  and  profits  of  the  Nonely 
estate  due  in  respect  of  the  1000/.;  and  an  assignment  of  the 
term,  and  delivery  of  the  premises. 

Thd  Defendants  Margaret,  Thomas,  and  Sarah,  Roe, 
dbumed  under  the  will  of  John  Roe,  as  absolutely  entitled  to 
the  estate  of  Nonely.  The  answers  denied,  that  the  sons  of 
TThomas  Roe  the  elder,  or  the  Defendant  Margaret  Roe^ 
entered  under  the  term  for  the  purpose  of  raising  the  1000/. 
They  stated,  that  Margaret  Roe  first  became  acquainted  with 
her  husband  in  1753;  at  which  time  his  brother  Thomas  was 
in  possession ;  and,  as  she  understood,  as  owner ;  and  Thomas 
Roe,  the  son,  and  John  Roe  having  for  such  a  length  of  time^ 
at  least  upwards  of  40  years,  been  in  peaceable  possession, 
the  Defendants  insisted  upon  the  length  of  possession  in  bar 
of  the  xdief  and  discovery. 

Vol.  V.  R  R 
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ACHEkLET 

Roe. 


[570] 


A     .       ' 


Upon  the  death  of  Tkomas  Roe^  the  Defisndant  to  Am 
original  bill,  who,  havmg  suffei^red  a  recoyery  m  1796,  by  his 
will  in*  1797  devised  the  estate  of  Nonefy  among  other  estates 
to  his  mother  Matrgarei  Roe  and  others,  whom  he  appointed 
his  executors,  upon  several  trusts  finr  the  benefit  of  his 
children,  a  bill  of  revivor  and  supplement  was  filed  against 
his  trustees  and  executors,  and  against  a  mortgagee,  claiming 
under  him. 

•  It  did  not  appear  ^tinctly,  how  the  Roes  got  into  posses- 
sion. The  evidence  for  the  Plaintiff  as  to  that  was  merely 
heiUrsay,  from  the  information  of  the  deponent's  husband  and 
fiither  of  Thomas,  Richard,  and  John,-  Roe  having  entered 
upon  the  death  of  Mrs.  Aeherley.  The  evidence  for  the' 
Defendants  stated  possession  of  Margaret  Roe  or  her  tenants 
for  fifty  years ;  and  that  about  nine  years  ago  one  HiU  claimed 
the  estate;  and  gave  notice  to  quit ;  upon  whidi  ilf or^forel  Aoe 
said,  she  never  heard  of  any  one  claiming  the  estate  except 
the  itfcA^rfeys* 


The  Attorney  General,  Mn  Cox,    and  Mr.  Rell,   {» 

thePlunti£ 
The  Plaintiff  is  entitled  to  the  assistance  of  a  Court  of 
Equity ;  having  sh^wn  a  title  to  possess  the  estate  agunst  him- 
self, until  the  sum  of  1000/.  was  satisfied*  That  is  a  clear 
primd  facie  title.  The  Defendants  cannot  shew  any  title, 
except  under  the  term  of  200  years.  There  is  no  doubt,  the 
Plaintiff  could  recover  at  law,  if  the  term  was  expired.  A 
lawful  title  appearing  for  that  term,  your  Lordship  cannot 
presume  a  tortious  tide.  The  claim  now  set  up  is  not  under 
the  term,  but  that  by  scmie  means  the  fee-simple  is  vested 
i^  tiiem*  They  cannot  therefore  protect  their  possession  \mdei 
a  case,  that  supposes  them  not  to  be  in  possession  under  the 
term.  This  is  precisely  the  case  of  an  Elegit.  .  As  to  the 
inconvenience,'  that  was  considered  by  Lord  Hardwieie  in 
Yates  V.  Hambly  (60);  and  in  another  case,  where 
Lord  Camden  found  the  inconvenience  of  directing  the  account, 
but,  where  the  interest  was  clearly  redeemable,  he  directed 
the  account  firom  the  time  of  filing  die  bSl ;  and  the  rents  to 
be  set  against  the  interest.     In  this  case  the  Plaintiff  will 

relieve, 
(eo)  2  Aik.  360. 
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relieve  them  from  the  account;  for,  if  they  adfldt,  lliat  the  1800. 

rents  and  profits  since  the  death  of  Mrs.  Ackerky  have  beeft  *   ^"^'^ 

sufficient  to  pay  the  charge  of  1000/.,  and  produce  the  deed  f,^ 

of  1704,  which  are  in  the  knowledge  and  possesion  of  the  Ros. 
Defendants,  the  PluntifF  may  recover  at  law. 

Mr.  Mansfield  and  Mr.  Hart,  for  the  Defendants, 
Relied  on  the  length  of  time ;  comparing  it  to  the  Case  of 
a  mortgage ;  and  insisting,  that  there  was  a  complete  adverse 
possession  from  the  time  John  Roe  had  it.  They  also  con* 
tended,  that  a  conveyance  might  be  presumed ;  and  upon  the 
whole,  that  the  bill  must  be  dismissed. . 

Lord  Chancellor.  [  571  ] 

It  is  vastly  inconvenient  and  mischievous  to  allow  a  rever* 
sioner  to  lie  by,  and  to  come  after  a  great  length  of  time, 
when  there  must  be  great  difficulty  in  taking  the  account,  and 
say,  the  charge  under  the  term  is  satisfied.  At  the  same  time 
I  do  not  know  how  to  deal  with  it.  Sometimes  in  the  case  of 
a  mortgage  the  Court  is  obliged  to  decree  an  account ;  though 
it  is  very  inconvenient.  I  shall  feel  most  reluctant  in  making 
the  decree ;  and  yet  it  is  a  very  di£Eerent  case  firom  a  mortgage* 
If  you  can  help  me  to  the  least  ground  to  make  the  pre- 
sumption of  a  conveyance,  I  should  be  very  much  disposed 
to  make  it:  but  ex  arbitrio  I  do  not  know  how;  and  here 
I  have  no  ground :  nothing  but  the  mere  length  of  time.  It 
sometimes  happens,  that  there  is  a  bolder  presumption  in 
a  Court  of  Law ;  but  then  the  Judge  takes  the  aid  of  the 
Jury*  I  must  wait  a  little  to  see,  if  I  can  conquer  my  reluct- 
ance to  make  a  decree  for  the  Plaintiff  in  this  cause ;  and  I 
will  look  into  the  case  in  Atkyns.  I  cannot  disbelieve  any  part 
of  the  evidence.  The  case  made  is  certainly  a  true  one ;  and 
there  has  been  no  dealing  whatsoever  between  the  parties 
except  that  single  transaction  in  1755. 


'  Jjord  Chancellor,  having  particularly  stated  the  case,^  pro-     Aug.  Wtk. 
ceeded  thus : 

TIus  bill  is  filed  to  redeem  a  term  of  years,  created  by  a 
voluntary  settiement,  after  a  possession  by  the  Defendants  and 

R  R  2  those 
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1800.  Upon  the  death  of  Tlkomat  BcCy  the  Def  /  tat 

.        ""  original  bill,  who,  having  suffislted  a  recover/-  ^  y  ne 

,j,  will  in  1797  devised  the  estate  of  Nonelg  i  If  ^  nee  I 

Roe.         to  his  mother  Mcargaret  Roe  and  other/  / ;'  /  *  case 

his    executors,   upon   several   tnists/^J^r  /^  either 

children,  a  bill  of  revivor  and  su^  /  .^/  >  e  appli- 

his  trustees  and  executors,  and  •  ///  f  /  xhequer 

under  him.  /^  '*/  S  ix  or  as 

[  570  ]  It  did  not  appear  diatiiicd-/:       /*/  ^  iing,  that 

sion.    The  evidence  for  if//      fi  x  that  sum. 

hearsay,  from  the  infimr//       '    -/  *  -r  estate  being 

&ther  o{  Thomag,  Ifif'i  f^i  .nat  precise  manner 

upon  the  death  of  ?//>  co  the  charge  of  1000/. 

Defendants  stated  yV  ^  not  now  distinctly  appear : 

for  fifty  yean ;  ar  '  ^e  rents  of  the  estate,  which  did 

the  estate ;  and  of  the  charge  at  4  per  cent.^  were 

said,  she  nev  er  on  their  behalf;  and,  after  they  were 

the  i^cAsrlr .  ^ed  the  *  rents  in  the  same  proportions  as 

interest  of  the  charge.     It  could  not  be  raised ; 
^      ^te  was  not  worth  more.    It  was  exactly  equal  to 
^jfy^  whether  they  let  it  go  on,  as  it  was  held,  or  had 
T  j^^    The  three  brothers  continued  to  receive  the  rents. 
F    ^^  the  death  of  Richard  his  brother  Thomas  was  one  of 
^  personal  representatives.     He  died.     The  surviving  ex- 
^^ror  renounced;  and  John  the  surviving  brother  became 
ibe  representative  of  both  his  deceased  brothers.     He  diere- 
fyre  was  entided  in  all  these  characters  to  all  the  interest 
and  the  capital  of  the  charge   of  1000/.    It  appears  by  the 
bill,  that    there  was  an  inquiry,    the    only  one,    of   which 
there   is  any  account  given,  in  1755,    two  years  after  the 
death    of  the  lunatic    heir    at    law;    the   PlaintifTs  father, 
having  then  become  heir   at  law,  employing  an  attorney  to 
write    to    the    son    of   the    attorney,  who   had    been  em- 
ployed for  Mrs.  Acherley  in  the   suit  in   the  Court  of  Ex- 
chequer.   The  inquiry  was  to  know,  what  was  due  upon  the 
charge,  and  to  treat  for  a  redemption.    The  answer  was,  that 
the  parties  would  rather  have  the  money  than  the  land;  that 
he  would  look  into  the  decree ;  and  let  the  other  know  what 
was  due.    I  take  this,  as  it  is  stated  by  the  bill.     It  is  the 
only  inquvy  the  case  suggests ;  and  the  result  I  take  radicr 

as 
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stance,  that  bears  against  the  Plaintiff;  from  the  1800. 

%ther  to  pursue  his  right ;  when  he  was  fully      .    ^^^^^ 
jj^  His  negligence  ought  to  avail  the  Defendants  ,,, 

^^V  -^n.     It  may  be  of  considerable  advantage  Roe. 

u       '  *  all  the  evidence  before  me  is  distinct 

7^^^  of  the  title ;  from  the  circumstance 

TJ,  ^  ^^^  being  entitled  and  possessing 

►    ^      A  lay  little  stress ;   though  un- 

qL^^  attention;  next,  upon  the 

^        ^    S_*^       *^  "^  people.     It  happened,  that 

■^     '  The  interest  of  the  tenant  in 

^^'    ^  rleys   time  passed  to  his  son-in-law ; 

.  those  tenants  it  was  always  understood  to 

^rley;  though  the  Roes  possessed.     Upon  all 

^e  there  is  nothing  but  neglect ;  and  I  cannot  from 

.mer,  in  which  they  talked  of  it  themselves,  raise  any 

oumption,  that  they  have  any  right  to  the  estate  except 

under    that    deed;    which    clearly  gives    the  estate    to   the 

Plaintiff,  paying  a  sum  of  money. 

It  was  argued,  that  it  was  to  be  considered  as  a  mortgage* 
But  a  proper  mortgage  is  totaUy  different  There  is  a  se- 
curity upon  ♦contract  between  the  parties;  and  the  mort*  [  ♦STS  ] 
gagor  in  the  deed  covenants  to  pay  at  a  certain  time ;  and  in 
default  of  payment  by  his  express  covenant  and  the  effect 
and  operation  of  the  deed  at  law  the  estate  vests  absolutely 
ip  th^  mortgagee.  There  is  the  estate  therefore.  A  legal 
title  is  gained.  It  is  absolutely  at  law ;  and  it  is  only  by  the  . 
indulgence  of  this  Court,  limited  in  point  of  time,  that  the 
redemption  is  kept  open.  In  this  case  there  is  nothing  but 
possession.  These  Defendants  have  no  estate,  but  a  mere 
possession.  As  being  entitled  to  the  interest  of  the  money 
they  were  let  into  possession  of  the  rents.  The  term  is  not 
in  them.  They  have  no  legal  title.  The  term  b  in  the  trustee. 
Therefore  if  the  Plaintiff  chuses  to  prosecute  his  right,  | 
must  hold  him  entitled  under  th^  circumstances.  But  I  am 
bound  to  add  in  favour  of  the  Defendants,  that  the  neglect 

18  so  strong,  that  undoubtedly  I  shall  decree  no  account,  for 
tbe  purpose  of  ascertaining,  whether  the  rents  are  so  improved 
M  to  have  sunk  the  principal  of  the  money.    The  estate  was 

19  80  many  different  hands,  aqd  there  have  been  so  many 

changes 
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1800.         those  they  represent  of  fifty-three  years,  iind  also  several  y^lffs 

A  ^*jaHL  Y     *^'  ^^  commencement  of  the  PlaintiflTs  title.     Certwnly  ne 

9.  demand  can  be  more  unfavourable ;  and  with  great  reluctance  I 

Rob.  feel  myself  compelled  by  the  singular  circumstances  of  the  case 

to  entertain  such  a  suit.  It  must  now  be  taken  for  granted^  either 
that  Ann  Acherley  had  not  received  any  personal  estate  appli- 
cable to  the  charge  of  1000/.  or,  that  the  Court  of  Exchequer 
was  of  opinion,  that  what  she  took  as  administratrix  or  as 
next  of  kin  was  not  applicable ;  the  condition  expressing,  that 
her  husband  should  by  will  or  otherwise  give  her  that  sum. 
She  never  barred  the  remainder;  though,  her  estate  being 
in  tail,  it  was  in  her  power  to  bar  it.  In  what  precbe  manner 
the  possession  of  the  estate  subject  to  the  charge  of  1000/. 
was  transferred  to  the  Roes  does  not  now  distinctly  appear : 
but  it  is  fuHy  proved,  that  the  rents  of  the  estate,  which  did 
hot  exceed  the  interest  of  the  charge  at  4  per  cent,,  were 
received  by  the  mother  on  their  behalf;  and,  after  they  were 
[  *572  ]  of  age,  they  enjoyed  the  *  rents  in  the  same  proportions  as 
they  had  the  interest  of  the  charge.  It  could  not  be  raised ; 
for  the  estate  was  not  worth  more.  It  was  exactly  equal  to 
the  family^  whether  they  let  it  go  on,  as  it  was  held,  or  had 
a  sale.  The  three  brothers  continued  to  receive  the  rents. 
Upon  the  death  of  Richard  his  brother  Thomas  was  one  of 
his  personal  representatives.  He  died.  The  surviving  ex- 
ecutor renotmced;  and  John  the  surviving  brother  became 
the  representative  of  both  his  deceased  brothers.  He  there- 
fore was  entitled  in  all  these  characters  to  all  the  interest 
and  the  capital  of  the  charge  of  1000/.  It  appears  by  the 
bill,  that  there  was  an  inquiry,  the  only  one,  of  which 
there  is  any  account  given,  in  1755,  two  years  after  the 
death  of  the  lunatic  heir  at  law;  the  Plaintiff's  father, 
having  then  become  heir  at  law,  employing  an  attorney  to 
write  to  the  son  of  the  attorney,  who  had  been  em- 
ployed for  Mrs.  Acherley  in  the  suit  in  the  Court  of  Ex- 
chequer. The  inquiry  was  to  know,  what  was  due  upon  the 
charge,  and  to  treat  for  a  redemption.  The  answer  was,  that 
the  parties  would  rather  have  the  money  than  the  land;  that 
he  would  Ipok  into  the  decree ;  and  let  the  other  know  what 
waa  due.  I  take  this,  as  it  ia.  stated  by  the  ImIL  It  is  the 
only  inquiry  the  case  suggests ;  and  the  result  I  take  xadicr 

as 
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as  a  circumstance,  that  bears  against  tbe  Plaintiff;  from  the  isOO. 

neglect  of  his  father  to  pursue  his  right ;  when  he  was  fully      .   ^^^^^^    • 
apprized  of  it.     His  negligence  ought  to  avail  the  Defendants  |^^ 

as  far  as  it  possibly  can.     It  may  be  of  considerable  advantage  Bob. 

in  the  sequel :  but  still  all  tbe  evidence  before  me  is  distinct 
and  clear  as  to  the  nature  of  the  titl^ ;  from  the  circumstance 
of  the  three  sons  of  Thomas  Roe  being  entitled  and  possessing 
in  that  manner;  upon  which  I  lay  little  stress;  though  un- 
doubtedly it  deserves  considerable  attention ;  next^  upon  the 
language  and  conversation  of  the  people.  It  happened^  that 
the  same  tenancy  continued.  The  interest  of  the  tenant  in 
possession  in  Mrs.  Acherley\  time  passed  to  his  son-in-law ; 
and  in  the  family  of  those  tenants  it  was  always  understood  to 
be  \x\'^T^.  Aoherhy \  though  the  JZo^^  posseted.  Upon  all 
this  evidence  there  is  nothing  but  neglect ;  and  I  cannot  from 
the  manner^  in  which  they  talked  of  it  themselves,  raise  any 
presumption,  that  they  have  any  right  to  the  estate  except 
under  that  deed;  which  clearly  gives  the  estate  to  the 
Plaintiff,  paying  a  sum  of  money. 

It  was  argued,  that  it  was  to  be  considered  as  a  mortgage. 
But  a  proper  mortgage  is  totaUy  difierent.  There  is  a  se- 
curity upon  ♦contract  between  the  parties;  and  the  mort*  [  ♦673  ] 
gagor  in  the  deed  covenants  to  pay  at  a  certain  time ;  and  in 
default  of  payment  by  his  express  covenant  and  the  effect 
and  operation  of  the  deed  at  law  the  estate  vests  absolutely 
in  the  mortgagee.  There  is  the  estate  therefore.  A  legal 
title  is  gained.  It  is  absolutely  at  law;  and  it  is  only  by  the  . 
indulgence  of  this  Court,  limited  in  point  of  time,  that  the 
redemption  is  kept  open.  In  this  case  there  is  nothing  but 
possession.  These  Defendants  have  no  estate,  but  a  mere 
possession.  As  being  entitled  to  the  interest  of  the. money 
they  were  let  into  possession  of  the  rents.  The  term  is  not 
in  them.  They  have  no  legal  title.  The  term  is  in  the  trustee. 
Therefore  if  the  Plaintiff  chuses  to  prosecute  his  right,  \ 
must  hold  him  entitled  under  th^  circumstances.  But  I  am 
bound  to  add  in  favour  of  the  Defendants,  that  the  neglect 
is  so  strong,  that  imdoubtedly  I  shall  decree  no  account,  for 
the  purpose  of  ascertaining,  whether  the  rents  are  so  improved 
as  to  have  sunk  the  principal  of  the  money.  The  estate  was 
in  80  many  different  hands,  ai^d  there  have  been  so  many    ,  ..    -    . 

changes 
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changes  of  tide,  and  fair  changes,  the  parties  acting  upon  the 
idea,  that  they  were  owners,  that  I  shall  decree  no  account: 
but  I  am  bound  to  hold,  that  the  1000/.  is  due.  I  will  not 
even  carry  it  back  to  the  filing  of  the  bill  ( 61  ). 

Declare,  that  upon  payment  of  the  1000/.,  with  interest 
from  the  decree,  and  all  the  costs  of  the  cause,  the  Plaintiffs 
are  to  be  entitled  to  be  let  into  possession ;  and  that  the  re* 
presentative  of  the  surviving  trustee  shall  assign  the  term  to 
the  Plaintiff*:  the  Defendants  accounting  for  the  rents  only 
from  the  decree* 


The  Lord  Chancellor  added,  that  he  was  very  ready 
to  send  it  to  be  tried  at  law,  if  the  Counsel  for  the  De- 
fendants thought,  the  law  would  give  them  any  greater  ad^ 
yaintage :  but  his  Lordship  observed,  that  it  could  not  be 
sent  to  law  without  saying  something  about  the  term. 

The  Counsel  for  the  Defendants  did  not  desire  to  go 
to  law, 

(61)  As  to  the  limitation  of  and  the  note,  430;  and  as  to 
accounts  see  ante,  Drummond  v.  the  effect  of  laches,  the  note, 
I%e  Duke  of  Si.  AOhou,    433,    Vol.  II,  15. 
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[  574] 

1800. 
Aug.  IIM. 

Acceptor  for  TTEECKHOEFFER  and  Co.  of  Hamburgh  drew  three 
the  honour  of  *  bUls  for  ,800/.  700/.  and  600/.  upon  Cox  and  Hei$ch  of 
•11  •^•*'  ionrfoit,  payable  three  months  after  date;  which  were  ac- 
.^ .  ^  cepted ;  and  became  due  upon  the  25th  of  September ^  1799. 
the  bankrupts  ^P^°^  *^®  ^^^  ^^  September  Cox  and  Heisch  stopi>ed  pay- 
having  taken  na^nt,  and  committed  acts  of  bankruptcy;  and  on  the  £Sd 
up  the  bill,  of  September,  a  commission  issued  against  them.  The  biDs 
ought,  if  the  being  protested  by  the  holders  for  better  security,  ChrUtm 
bankrupts  had  and  Bowen^  the  correspondents  of  the  drawers,  accepted  the 

no  effects  m    y^jy^  f^^  ^^  honour  of  the  drawers ;  and  when  due,  payment 
their  hands,  to  1^. 

resort  first  to  nemg 

the  drawer.  Therefore,  though  his  proof  was  permitted  to  stand,  the 
dividend  was  restrained  for  an  inquiry,  whether  the  bankrupts  had  effects; 
and  if  not,  whether  the  person,  who  so  took  up  the  bill,  had  effect^  of  the 
drawer  at  the  time  or  since.    (See  note  (02),  576). 
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being  refused  upon  their  bdng  presented  at  the  bankrupts*,         1600. 
they  were  taken  up  by  Chrisiin  and  Bowen.    The  drawen^      xv"^^^ 
were  indebted  to  the  bankrupts  in  a  large  sum,  much  more         bath 
than  the  amoiuit   of  the  bilk.      Ckriitin  and  Bowen  wer^       Bxparfei 
holders  of  another  biU  drawn  by  the  bankrupts  and  accepted 
by  SchuU.    Upon  the  24<th  of  Juney  1800,  they^  applied  to' 
prove  under  the  commission;  including  2150/.  paid  on  taking 
up  the  said  bills  for  the  honour  of  the  drawer. 

The  assignees  resisted  the  claim ;  on  the  ground,  that  they 
ought  to  resort  to  the  drawers  for  pa]fsnent;  especially  as 
the  drawers  could  not  themselves  have  proved  the  bills^  if 
in  their  possession ;    and  also,  that,   if  the  bilk  had  been  * 

« 

sent  back  to  the  drawers  at  the  time  they  were  pr6tested 
for  better  security,  they  would  have  been  immediately  taken 
up  by  the  drawers ;  who  did  not  stop  payment  tiD  the  S8th 
of  September. 

The  proof  being  admitted  to  the  full  extent  of  the  chum, 
the  petition  was  presented  by  the  assignees;  praying,  that 
the  sum  of  2150/.  may  be  expunged;  and  that  the  ptoof 
may  stand  only  for  the  siun  of  QSSU.  9s.  8d. 

On  a  former  day  it  waa  proposed,  that  this  question  should 
be  tried  at  law:  but  the  Lard  Chancellor  said  he  would 
consider  of  it  .  • 

Lord  Chancellor. 
I  have  talked  to  one  or  two  persons  in  trade  upon  this; 
who  answered,  that  the  persons  accepting  for  the  honour  of 
the  drawer  have  a  right  to  come  upon  the  acceptor.  I  ^put  [  ^575  ] 
the  case  that  the  drawer  had  no  effects  in  the  hands  of  the 
acceptor.  The  answer  is,  they  accept  for  the  honour  of  the 
drawer :  but  they  accept  an  accepted  bill.  The  justice  of  the 
case  is,  that,  if  there  were  no  effects,  they  should  go  in 
the  first  place  against  the  drawer;  but  they  should  not  be 
altogether  without  remedy.  Therefore  I  propose  to  order, 
that  the  proof  shall  stand;  but  they  shall  not  receive  a 
dividend,  except  upon  662/.  9s.  8d.,  until  an  inquiry  has  been 
luid,  whether  the  drawers  had  effects  in  the  hands  of  the 
bankrupts  Cox  and  Heisck,  and  if  no  effects,  then  an  inquiry, 
whether  Christin  and  Bowen  had  effects  of  the  drawers  at 

tjife 
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laoo.         the    time ;    and    whether    any    have   since    ccnne    to    ibdr 
hand8(62). 

(62)   This   case  seems  over-    up  a  bill  for  the  liowrardf  the 
mled  by  Lord  J^Atiie,  Ex  parte  .  drawer,  hits  no  right  agfuftvifdie^ 
Lamberty  post,  Vol.  XIII,  179;    acceptor  without  effects.  . 
holding,  that  a  person,  taking  '  ' 


Wackbr- 

BATH, 

JSr  parte. 


1800. 
Avg.Uth. 
Upon  a  sepa- 
rate commis- 
sion of  bank- 
ruptcy the  be- 
neGt  of  an  in- 
surance effect- 
ed by  the  bank- 
rupt upon  his 
own  account 
on  a  ship,  of 
which  he  was 
joint«owner,  is 
not  liable  to 
the  joint  cre- 
ditors. 


[  •STG  ] 


PARRY,  Ex  parte. 

TL/AMTIN,  CuUen^  and  Buddison,  otlAverpoolf  were  joint, 
owners  of.  the  ships  Maria  and  Betsey ;  which  sailed 
to  Africa  upon  slave-voyages.  The  ships  were  fitted  out  at 
the  joint  expence  and  risk  of  the  owners.  The  petitioners 
had  supplied  goods  to  furnish  the  cargoes  to  the  amount  of 
1500/.  Previously  to  the  sailing  of  sh^s  Martin  eflfected 
insurances  upon  his  own  account  and  in  his  own  name  to  the 
amount  of  ^SOO/.  upon  the  Maria,  and  150/.  upon  the  Betsey. 
In  July  1799  the  Maria  was  captured.  In  February  1800  a 
separate  commission  of  bankruptcy  issued  against  Martin;  and 
afterwards  a  commission  issued  against  CuUen.  The  other 
ship  was,  when  the  petition  was  heard,  upon  her  voyage  to  the 
West  Indies. 

The  petition  prayed  an  account  of  the  insurance  effiscted  by 
Martin  upon  the  Maria,  and  which  shall  be  paid  to  Us 
assignees,  and  also  of  what  shall  be  remitted  to  England  on 
account  of  the  Betsey;  an  account  of  the  debts  due  to  the 
petitioners  in  respect  of  the  outfit  and  cargoes  of  the  said 
ships ;  and  that  the  produce  of  the  insurance  upon  the  Maria 
and  of  the  voyage  of  the  Betsey  may  be  applied  in  satisfaction 
of  the  debts  due  to  the  petitioners  in  respect  of  the  outfit 
and  cargoes ;  and  that  the  petitioners  may  be  admitted  to  prove 
for  that  purpose. 

Mr.  Richards,  in  support  of  the  Petition. 

These  persons  were  jointly  concerned  in  the  ships.     In  the 

bankruptcy  of  Fitzhenry  *  and  Rogers  the  case  was,  that  Ae 

former  had  efi*ected  an  insurance  upon  his  share  of  the  abip; 

which  took  some  prizes ;  and  was  afterwards  lost.    The  oligect 

of 
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of  the  petition  by  the  separate  creditors  of  FUxbenry  was  the         1800. 
produce  of  the  cargo  and'  the  prizes  and  the  money  received       -p^^^^ 
on  the  insurance:  but  the: order  was  that  they  should  be       Exnarie 
deemed  the  joint  property  of  l^j/xAeiiry  and  Hogers,  and  be 
distributed  among  the  joint  creditors. 

Lord  Chancellor. 
Certainly  the  cargo  and  prizes  were  joint  property :  but  if 
the  order  extended  to  the  money  paid  on  the  insurance,  it  was 
wrong.  The  bankrupt  could  have  no  contribution  from  the 
other  joint  owners  for  the  prenuum  he  paid  for  the  insurance. 
Though  jointly  concerned  in  the  adventure,  one  may  think  fit 
to  insure,  the  other,  not  (.63  ). 

(63)  Ex  parte  Browne,  post.  Vol.  YI,  136. 


I 


MUTRIE,  Ex  parte.  1800. 

Aug.  llOf 
T\YDE  and  Scribe f  warehousemen  inrPall MaUy  had  in    Aoommission 

1796  accepted  a  lull  finr  KKtf. ;  which  was  discounted  by  qf  .baokmptcy 

the  petitioner  Af«/w.    The  bill,  which  was  due  on  the  1 1th -on  residence  i 

of  March,  1797,  was  never  paid.    Upon  the  10th  of  March,  ••>«>•«'»  ^here 

1797,  Dyde  and  ScHbe  by  deed  assigned  all  their  stock  in  ?®  dcp^tare 
/.*,i  ,  ^,1^    from  the  reabn 

trade,  book-debts,  and  property,  to  trustees  for  the  benefit  ^        ^, 

of  their  creditors.    No  application  was  made  to  Mutrie,  and  gQ j  proper 
the  trustees  under  the  deed  refused  to  pay  him  a  dividend,  purpose,  and 
Immediately  afterwards,  in  March  1797,  iS'cride  went  abroad,  not  with  a  view 
for  the  purpose  of  transacting  his  business,  not  of  avoiding  of  defraodiog 
his  creditors :  but  he  did  not  return  to  England.    In  1798  creditors,  the 
Dyde  under  the  firm  of  Dyde  and  Scribe  bought  goods  of  the     .  ^  ^"*    ** 
petitioner  William  Justice  to  the  amount  of  150/.     In  the  same  ^ .  \^ 

year  he  contracted  a. debt  of  150/.  with  Coleman  and  WeUUm;  petitioniDg 
and  in  1799  he  was  thrown  into  prison  by  several  creditors  for  creditor's  debt 
debts,  all  contracted  by  himself,  after  Scribe  had  gone  abroad,  snbseqnent, 
In  the  same  year  Dyde  assigned  all  his  property  to  Coleman  superseded* 
and  Weldon  and  Carruihers.  in  trust  for  themselves  and  the 
xpat  of  his  creditors,  without  the  privity  of  5mi^.     Coleman 
and  WeUhm  executed  the  deed ;  accepted  the  trust :  and  took 
possession  of  the  effects  ass^ned.    The  petitioners  attached 

money 
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ia<N>.         money  of  Dyde  and  Scribe  in  the  hands  of  Colenum  wni 

v^s/w  Weldon;  who  took  out  a  commission  of  bankniptcy  i^ainst 

Eavarie       I^V^    ^^  Scribe,  as    residing   in  St  Pauls  Ckurchrford. 

[  ^  577  1      About  *  eighteen  months  ago  Dyde  went  abroad ;   and  has 

resided  ever  since  at  Hamburgh. 

The  Commissioners  refusing  to  hear  a  state  of  facts  on 
behalf  of  the  petitioners,  they  presented  the  petition;  that 
the  commission  may  be  superseded  at  the  exi>enoe  of  the 
petitioning  creditors  Coleman  and  Weldon. 

The  grounds  stated  by  the  petition  wece,  that  Scribe  having 
gone  abroad  to  transact  his  own  business,  and  not  to  avoid 
his  creditors,  his  continuance  abroad  cannot  be  construed  an 
act  of  bankruptcy  to  support  a  coamiission  upon  a  debt  cm^ 
tracted  by  Dyde  under  the  firm  of  Dyde  and  Scribe  in 
St  Pouts  Church-yard;  though  Scribe  never  resided  there, 
and  Dyde  did  not  titde  or  reside  there  till  long  after  Scribe 
had  gone  abroad ;  that  the  commission  was  taken  out  to  de- 
feat the  attachment;  and  that  Dyde,  since  he  went  alHVMidi 
had  large  dealings  with  Coleman  and  Weldon. 

When  Scribe  went  abroad,  no  debt  was  due  by  him  and 
Dyde  to  the  petitioning  creditors.  It  was  proved,  that  the 
clerk  went  over  to  him  in  HoUand;  and  communicated  to  him 
the  insolvent  state  of  the  house  and  the  debt  due  to  Cole* 
man  and  Weldon  s  upon  which  he  said  he  should  not  return. 

Mr.  Cooke  in  support  of  the  petition  cited  Fowler  v. 
Padget{G^). 

(64)  7  Term  Rep.  B.  R.  509.  Ring.  388.    5  J.  R.  Moor%,  12». 

That  case,  as  far  as  it  seems  to  Lazanu  v.  Waiihman,    6  J.  R. 

require  the  actual    delay  of  a  Moore^  313.     Harvey  v.  Aum- 

crtdiior, BndRamardr.Vauglian,  bottem,  lRam.Sf  €}re$»  66;  by 

8  Term  i^.  149,  are  over-ruled :  which  it  is  settled,  that  actual 

ExparteDakeyne,\nhtLnkTnficy,  denial  or  delay  is  not  essential 

before  Lord  Eldon,  14th  Ncvem^  to  the  acts  of   banfamptcy  by 

ber,  1801.  Post,  Wydown*$  Can,  beginning    to    keep  house,  de* 

VoL  XIV,  80.    Ex  parte  Ram-  parting  from  the  dwelling-house, 

ford,  XV,  440.   XVI,  149, 160.  or  otherwise  absentiog  himseU; 

WiMiami  v.  iVtmn,  2  H.  Rl.  334.  with  intent  to  delay  a  creditor; 

Roberiwn  v.  Liddell,  9  East,  487.  as  it  had  been  held  lo  be  to  the 

Rayly  v.  Schofield,  Ckemow^th  v.  first  of  those  acts  in  Gairret  v« 

Bay,  1  JUaul.^  Selw.  338,  676.  Mouk,  5  Term  Rep.  676. 
Itoyd  V.  Heatkcoie,  2Rrod.  4r 
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Mr.  Mansfieldf  for  the  Assignees. 
The  case  of  Fowler  ▼•  Padget  has  been  supposed  to  over- 
rule the  two  prior  cases  (  65 ) :  but  proceeding  upon  the  want 
of  intention  it  does  not  over-rule  them;  and  Mr.  Justice 
Lawrence  distinguishes  them.  Here  there  is  evidence  of  a 
positive  intention  in  Scribe  to  delay  his  creditors.  This  is 
an  act  of  bankruptcy  within  the  Statute  of  Elizabeth  {66)* 
The  words  of  that  statute  ''  otherwiiBe  absent  himself**  cer- 
tainly do  not  mean  departing  the  realm;  for  that  id  particu- 
larly taken  notice  of.  It  is  therefot^  a  general  expression, 
applying  to  neither  of  the  two  preceding  particular  descrip- 
tions; and  it  must  apply  to  something  more  intended  .by  the 
Legislature  than  going  out  of  the-  realm.  The  continuance 
there  to  defraud  his  creditors  is  therefore  absenting  himself. 


J  800. 


MUTRfB, 

Ex  parte. 


Lord  Chancellor. 
The  difficulty  of  that  construction  is,  that  I  do  not  know 
what  date  to  give  to  the  act  of  bankruptcy.  A  maa  goes, 
out  of  the  kingdom  with  a  fair  intention,  and  for  a  proper 
piurpose.  That,  it  has  been .  long  determined,  will  not  bean 
act  of  bankruptcy,  though  creditors  are  delayed.  Then  he 
continues  abroad,  after  debts  are  contracted  by  his  agent. 
From  what  date  is  he  to  be  considered  a  bankrupt?  Hew 
will  you  connect  the  act  of  bankruptcy  with  the  posterioir 
debt?  I  do  not  think  this  commission  can  be  supported  (67). 


[6W] 


(6ft)  Woodier'i  Coie,  Bull. 
N,  P.  80.  Raikes  v.  Poreau, 
Caolu^s  Bank.  Law,  7d,  4th  cd. 
8th  edit  85. 

(66)  X^Eliz.  c.  7.  1.1. 

(67)  From  Lord  Eldon's  lan- 
guage, I  Rose,  15\,  Ex  parte 
Hague,  it  seems,  that  remaining 
abroad  with  intent  to  delay  a  cre- 
ditor was  an  act  of  bankruptcy. 
Many  commissions  have  pro- 
ceeded upon  such  an  act;  and 
it  surely  cannot  be  maintained, 
that  a  trader,  who  on  bis  re- 


tam  to  England  being  informed, 
that  an  officer  is  waiting  at  JRo- 
ver  to  arrest  him,  remains  at 
Calai$  on  that  acoonnt,  does  Hot 
fall  under    the  desoription    of 
bankrupt  by  absenting  himself; 
to  whom  the  rale,  that  an  act  of 
bankruptcy  cannot  be  committed 
out  of  England,  is  not  applicable. 
The  statute    6  Geo.  TV,  c.  16« 
s.  3.  passed    since  the  former 
part  of  this  note  was  written, 
makes  this  a  distinct    act    of 
bankmptcy. 
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( In  the  Matter  of  Bankruptcy.) 

1800,  LORD  CHANCELLOR, 

Atig.  l2i]L 
General  Or-        Whereas,  by  the  practice  which  hath  many  years  prevailed, 
der,  that  in  a  the  Solicitors,  on  suing  out  Commissions  df  Bankrupt  to  be 
Country  Com-  executed  in  the  country,  have  been  at  liberty  to  name  thefr 

_     .  ^  own  Commissioners  to  execute  the  same ;  two  of  whom  are 

Bamsters   re-.        ,^.  ,  .,,,«• 

sideiit  near  the  ^^°^^™^^d  Esquires,  and  are  considered  to  be  Barristers,  resi- 

•  place  be  in-  ^^^^  ^^  ^'  ^^^^  ^^^  place  where  the  said  commission  is  to  be 
serted  in  the  executed,  and  also  to  three  solicitors  or  attomies ;  Anp 
list  of  Commis-  whereas  it  appears,  that  in  many  instances,  improper  persons 
sioners;  and  have  been  named  in  such  commissions  as  the  Quorum  Corn- 
no  ituortam      missloners,  they  not  being  Barristers;  which  is  contrary  to  my 

Commissioner,  .  ^    ^   '  j  • 

,  r>      mtent  and  meamng, 

nmess  a  Bar-  ^ 

« 

rifiter, 

I  DO  therefore  order.  That  in  ftiture  the  Solicitors,  in 

delivering  to  my  Secretary  of  Bankrupt  the  names '  of  the 

Commissioners  to  be  inserted  in  the  commission  applied  for 

by  them,  do  insert  in  such  list  the  names  of  two  Barristers, 

re^dent  at  or  near  to  the  place  where  such  commission  is  to 

be  executed ;   and  that,  on  no  accpunt,  they  do  insert  the 

name  of  any  gentleman  to  be  nominated  as  a  Quorum  Conn 

ipissioner  unless  he  be  a  Eiarri^ter. 

LoUGHBPROUaBi  Ci 
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Rolls, 
1996. 

PARSONS  V.  PARSONS.  1890. 

Aug.  13i]L 

tM/ILLIAM  COLE  by  his  will  bequeathed  to  his  ezecufora    A  conUogeut 

1600/.  Sper  cent.  Consolidated  Bank  Annuities;  in  trust  ^^fS^^J  f^jltAi 

to  pay  the  interest,  dividends,  and  profits,  thereof,  as  the  same  "*®  ®^®**^» 

should  from  time  to  time  become  due  and  payable  from  the    ,       ^  .   .     * 

ed,  not  being 
time  of  his  decease,  unto  IsabeUa  Henwaod^  then  residing  prgyid^d  for* 

with  his  wife  Mary  CoU^  until  three  months  next  after  the  j^q^  qq  Qeces- 
decease  of  his  said  wife;  and  in  case  the  mA  IsabeUa  Hen--  gary  impllca- 
wood  should  be  then  Uving,  and  should  have  attained  the  age  tion  in  favonr 
of  twenty-one  years,  then  in  trust  to  pay,  transfer  and  assign,  ®'  ^®  legatee, 
the  said  1600/.  3  per  cent.  Annuities  unto  the  said  IsabeUa    The  Court  of 
Hemoood  to  and  for  her  own  proper  use  and  benefit,  together  King's  Bench 
with  all  such  arrears  of  interest,  dividends  and  profits,  as  '«™^  ^  "** 
should  or  might  be  due  thereon :  but  in  case  the  said  IsabeUa  ^^^^  ^  ^^u 
Henwood  should  happen  to  depart  this  life  before  the  end  of  .  ^  * 

three  months  next  after  the  decease  of  his  said  wife  Martf  trust. 
Cole  under  the  age  of  twenty-one  years  and  unmarried,  then 
and  in  such  case  he  directed,  that  the  said  legacy  of  I600/» 
3  per  cent.  Annuities  should  sink  into  and  become  part  of  the 
residue  of  his  personal  estate ;  and  in  case  IsabeUa  Henwood 
should  survive  his  said  wife,  and  at  the  time  that  she  should 
become  entitled  to  a  transfer  of  the  said  Bank  Annuities  she 
should  be  married,  then  he  directed,  that  his  executors  should 
pay,  &c.  the  said  1600/.  unto  such  person  and  persons,  and 
for  such  ends,  intents  and  purposes,  as  she  should  notwith>* 
standing  her  coverture  by  any  deed  or  deeds,  instrument  or 
instruments  in  writing,  executed  in  the  presence  of  two  or 
more  witnesses  appoint:  so  as  the  same  might  be  received 
and  enjoyed  *by  her  and  her  children,  if  any,  free  firom  the  [  *579  ] 
debts,  control,  or  engagement,  of  any  husband  she  might 
happen  to  marry;  for  which  purpose  he  directed,  that  the 
receipt  and  receipts,  appointment  and  appointments,  of  the 
said  IsabeUa  Henwood  alone  should  from  time  to  time  not- 
withstanding such  coverture  be  sufficient  discharges  to  his  said 
executors  and  trustees  to  all  intents  and  jrarposes  whatsoever, 
without  her  husband  joining  therein;  and  in  case  Ae  said 
IsabeUa  Henwood  should  happen  to  depart  this  life,  before 

she 
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1800« 


Parsons 
Parsons. 


she  should  have  attwied  the  age  of  twenty-one  years,  leaTing 
lawful  issue,  then  he  directed,  that  his  executors,  &c.  should 
transfer,  assign,  set  over,  and  divide,  the  said  sum  of  16002. 
Bank  Annuities  or  the  produce  thereof  unto  and  among  all 
and  every  the  child  and  children  of  the  said  Isabella  Hemoodd 
lawfiiDy  begotten,  who  should  be  living  at  the  time  of  her 
decease,  share  and  share  alike,  if  more  than  one ;  and  if  but 
•ne,  unto  such  only  child.    But  in  case  any  of  the  said  chil- 
dren should  happen  to  depart  this  life  before  the  age  of 
twenty-one  years,  then  he  directed,  that  the  share  or  shares  of 
him,  her,  or  them,  so  dying  should  belong  to  and  be  equally  di- 
vided between  and  among  the  survivors  or  survivor  of  hhn,  her, 
or  them,  so  dying.    He  gave  all  the  rest,  residue,  and  remain- 
der, of  his  personal  estate  and  effects  to  his  three  executors 
and  Isabella  Henwoad,  their  heirs,  executors,  administrators 
and  assigns,  for  ever. 

Isabella  Henwood  after  the  testator's  death  married  Robert 
Parsons.  She  attained  the  age  of  twenty-one  in  1789;  and 
she  and  her  husband  in  her  right  received  the  dividends  of 
the  stock  till  I^r  death  in  1795.  The  testator's  widow  snr- 
vived  her. 

The  bill  was  filed  on  .behalf  of  George  Parsons,  the  oidy 
child  of  Robert  and  Isabella  Parsons,  an  infant ;  praying,  that 
the  Plaintiff,  may  be  dedared  entitled  to  the  legacy  of  IGOOL 
3  per  cent.  Consolidated  Bank  Annuities,  with  the  dividends 
from  the  death  of  his  mother. 

The  Defendants,  the  surviving  executors,  and  the  p^sonal 
representatives  of  one,  who  was  dead,  claimed  the  stock,  as 
having  in  the  event,  that  happened,  fdlen  into  the  residue. 


[•580] 


Mr.  Graham  and  Mr.  King,  for  the  Plaintiff. 
Though  the  precise  event  described,  viz.  the  death  of 
Isabella  Henwood  under  the  *  age  of  twenty-one,  leaving  issue, 
has  not  happened,  yet  there  have  been  many  cases,  in  whidi 
die  particular  expressions  of  the  will  have  given  way  to  the 
manifest  general  intention;  which  upon  this  will  was  to  provide 
foT  Isabella 'Henwood  and  her  children.  The  stock  was  to 
sink  into  the  residue  in  one  event  only :  the  death  of  Isabella 
Henwood  before  the  end  of  three  months  after  the  death  of 
his  wife  under  the  age  of  twenty-one  and  unmarried.    From 

that 
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Uiat  an  implication  tirises,  that,  if  ishe  should  naity  and  have 
issue^  it  should  not  sink :  Janes  ▼.  Westcwnbe  (  68  )•  iSttUham 
▼.  Bell  (  69  )•  The  contizigency,  upon  which  the  interest  ct 
Isabella  Parsons  depended,  vLe.  her  surriving  the  testator's 
wife  three  months,  did  not  extend  to  her  children.  The  cases 
of  Doe  Y.  Brabant  (70)  and  Caltkorpe  y.  Gough  <71)  wiU 
probahly  he  cited  for  the  Defendants.  In  these  cases  die 
testator  contemplated  an  event,  in  which  the  person,  who  was 
to  take  in  the  first  instance,  might  have  the  absolute  proper^ 
and  the  disposition  of  it.  He  did  not  look  to  the  event,  diat 
did  happen.  Doe  v.  Applin  (  7S  )  is  a  very  strong  authority 
for  rejecting  particular  limitations  in  favour  of  the  general 
intention. 


18M. 


Parsons 

PABSOlfS. 


Mr.  Lhydf  for  the  Defendant. 

There  is  no  clear  intention  upon  tlus  wiU,  that  the  children 
should  take  any  interest,  except  in  the  event  mentioned*  It 
is  much  safer  to  abide  by  the  words  of  the  wilL  The  bequest 
to  Isabella  Parsons  and  her  children  depends  on  one  and  the 
sanie  event;  an  event,  which  never  happened;  and  the  words 
are  so  strong,  that  they  must  control  the  construction ;  and 
the  Court  cannot  reject  them;  as  in  the  case  of  any  other  un-. 
certain  event,  which  is  to  have  the  effect  of  a  condition  pre- 
cedent ^73);  as  marriage:  Atkins  y.  Hiccacis {74)*  This  b 
directly  within  what  the  Court  laid  down  inMay  v.  Wood  (  75  ) 
as  to  the  necessity  of  the  condition  taking  place,  where  it  is 
intended.  Doe  v.  Applin  does  not  apply  to  this  case ;  for 
that  was  upon  a  question,  whether  the  ancestor  took  an  estate 
for  fife  or  in  tail ;  and  the  construction  was  in  Eavour  of  the 
lattar  to  effectuate  the  general  intention.  In  Denn  v.  Bag- 
show  (76 )  the  Court  did  not  think  themselves  at  liberty  to 
depart  bom  the  words. 

But  there  is  a  preliminary  question  in  this  cause;  which* 
stands  in  the  way  of  the  rights  of  all  parties.    The  capital  of 

this 


OSS)  Pre.  Ck.  318.     1  Eq.  Ca. 
Abr^%i&. 

(60)  2  Gnrp.  40.  "^ 

(70)  Z  Bra.  C.  C.  393. 
<71)  3  Bro.  C.  C.  396,  in  a 
note. 


C7^)  4  Term  Rep.  B.  R.  G2. 

(73)  See  Bolger   r.  MaekeU^ 
ante,  509. 

(74)  1  Atk.  600. 

(76)  8  J9ro.  C.  C.  471. 

(76)  6  Term  Rep.  B.  R.  612. 
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Parsons, 


if  19. 13IA. 


tbis  stock  is  not  to  be  paid  to*  any  one  until  tHe  expiratioii  of 
three  months  after  the  death  ^of  the'  testator^s'^clbw.  She  is 
still  liying»    How  therefore  can  the  cajMtal  be  <^hdmed  i 


17^  Master  of  the  Rolls  mentioned  the  case  of  Crowder 
V.  Clowes  CJI). 

After  the  argument  this  case  was  sent  to  the  Court  of  King's 
^nch :  but  in  consequence  of  its  being  stated  as  a  trust  that 
Court  reftised  to  answer  it  (78).    Upon  the  ISth  otAtigusti 

1800^  it  was  set  down  for  judgment* 

•  •      • 

•  •  •  •  r       . 

»        ."  •  •         •  ■ 

7^  Master  ^  the  Rolls. 
This  case  has  been  a  great  while  before  me.  It  was  first 
sent  to  the  Court  of  King's  Bench ;  and  that  Court  in  con- 
sequence of  the  fund  being  stated  to  be  in  the  hands  of  tnis- 
tees  refused  to  answer  it;  and  since  that  time  it  has  stood  for 
judgment  It  is  one  of  those  cases,  in  which,  as  Lord  Kenyom 
observed  upon  Denn  y.  Bagshaw^  I  find  my  wishes  in  oppo- 
sition to  what  I  am  bound  judicially  to  decide.  I  have  been 
very  desirous,  that  I  could  upon  judicial  grounds  raise  an  im- 
plication of  what  Certainly  is  not  expressed ;  that  either  the 
child  of  Isabella  Parsons,  or  she  herself,  took  a  vested  intefest 
in  this  fund:  but  upon  great  consideration  I  am  under  the 
necessity  of  determining,  that  no  interest  vested  either  in  her 
or  her  chfld.  This  is  almost  exactly  the  case  ofDoo  v.  Bra- 
bani.  It  is  true,  when  that  case  was  first  before  Lord  ThmrhWf 
Us  Lordship  seemed  to  entertain  considerable  doubts  upon  my 
decision  in  CaUhorpe  v.  Oough:  but  I  rather  think,  that  case 
was  not  sufiSdently  stated  to  him ;  for  it  was  not  near  so  strong 
as  Doo  V.  Brabant ;  which  Lord  Tkurlow  sent,  after  inti- 
mating a  strong  opinion  upon  it,  to  the  Court  of  ELing's  Bench: 
but  that  Court  dissenting  from  that  opinion,  his  Lordship 
decided  according  to  CaUhorpe  v.  Gough.  That  case  ad- 
mitted of  none  of  the  inferences,  that  might  have  been  made 
in  the. other.  It  was  clear,  nothing  was  ihtended  to  vefltia 
the  children  but  what  Lady  Gough  had  a  complete  pofp^t^ 
dispose  of;  and  I  have  been  since  informed,  that  knowing  the 
will  of  her  brother,  who  became  a  lunatic,  she  actually  exir- 

cised 

(77)  Ante,  Vol.  H,  440. 

(78)  Baylty  v,  Morris,  ante.  Vol.  IV,  781^^ 
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'^dsed  that  power;  and  though  it  lapsedi  that  is  an  evetitnine 
times  in  ten  not  foreseen  by  the  testator ;  who  probably^  had 
he  foreseen  it,  would  have  provided  accordingly. 

♦  Upon  the  words  of  this  wiD  it  is  very  difficult  to  know,  how 
the  circumstance  of  the  legatee's  surviving  the  testator's  wife 
was  material  to  vest  the  fund  in  the  legatee.  But  it  is  ex- 
pressly so;  and  then  it  is  not  given  at  all  events  after  the  death 
of  his  wife;  but  if  the  legatee  shall  be  then  living,  and  shall 
have  attained  the  age  of  twenty-one.  So  there  could  be  no 
Tested  interest  in  her  till  after  the  death  of  the  testator's  wife; 
but  if  she  should  be  then  living,  and  should  have  attained  the 
age  of  twenty-one,  she  was  to  acquire  the  absolute  interest. 
It  is  very  unfortunate,  that  the  testator  has  left  unprovided 
for  the  event,  that  has  happened.  She  did  not  survive  the 
wife :  but  she  attained  the  age  of  twenty-one,  married,  and 
has  left  a  child ;  and  the  question  is,  whether  there  was  any 
Tested  interest  whatever  either  in  her  or  her  child.  In  prito- 
^ple  it  is  almost  the  case  of  Doo  v.  Brabant. 

The  case  of  Deim  v.  Bagshaw  undoubtedly  revolts  the 
feelings  of  any  man  sitting  in  judgment;  provided  he  is  at 
liberty  to  indulge  them  in  any  thing  beyond  necessary  impli^ 
^cation*  Nothing  could  be  more  repugi;iant  to  what  must  be 
supposed  the  wilL  In  that  will,  as  in  this,  the  surviving  the 
testator's  daughter  was  made  a  condition,  upon  which  the 
grandson  should  take;  though  it  cannot  be  conceived,  that 
merely  because  he  did  not  survive  his  mother,  though  he 
ahould  have  issue,  they  should  be  defeated.  It  was  strongly 
Contended,  that  the  words  ''  if  living  at  the  time  of  her  death** 
could  not  prevent  the  heir  male  from  teking ;  but  that  it  was 
ta  be  considered  as  if  those  words  were  not  in  the  will;  and 
that  an  estate  tail  was  intended.  All  the  Judges  were  of 
opinion,  there  was  every  reason  to  infer,  that  that  circumstance 
was  not  intended  as  a  condition;  but,  that  it  was  not  a  neces* 
aary  and  unavoidable  implication.  That  is  the  situation,  in 
which  I  now  find  myself.  I  have  been  disposed,  and  have 
endeavoured,  as  far  as  possible,  to  persuade  myself  to  make 
this  inference:  but,  as  I  observed  in  Holmes  v.  Craddock  (  79), 
I  eannot  indulge  speculations;  where  the  intention  is  not 
pwiifest  to  give  the  legacy  in  the  event,  that  has  happenecU 

IwiU 
(79)  Ante,  Vol.  Ill,  817* 
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I  win  let  those  feelings  operate  as  far  as  the  will  permits  me: 
but  the  inferences  must  be  fairi  and  necessarily  resulting  firom 
the  will  (80). 

There  is  a  case,  Mackett  ▼.  Winter  (  81 ),  that  went  upon  an 
appeal  from  my  decision  before  the  Zrorrf  Chancellor  i  whp 
Teversed  my  decree  in  part     I  have  looked  at  that  case  with  a 
great  desire,  if  •  possible,  to  have  justified  myself  in  doing 
what  I  wish  to  do  now :  but  upon  great  consideration  of  that 
case  I  think,  it  does  not  warrant  me  in  indulging  that  desire 
upon  this  case.    The  Lord  Chancellor  differed  from  me  upon 
the  point,  whether  there  was  a  vested  interest.     First,  his 
Lordship  thought,  there  was  a  gift  of  the  interest  only,  and  no 
vested  interest  in  the  capital  until  the  age  of  twenty-one.    In 
that  the  Lord  Chancellor  differed  from  me.     That  being  so 
determined,    I  should  be  inclined  to  concur  upon  the  next 
point ;  that  by  necessary  inference  a  limitation  in  the  nature  of 
^ross^remainders  between  the  grandsons  and  the  grand-dau^ter 
was  to  be  implied.    I  have  endeavoured  to  apply  the  reasooiiiig 
of  that  case  to  this.    But  the  case  now  before  me  is  this.    For 
Bome  reason  the  testator  made  the  surviving  his  wife  three 
months  9^  conation  o{ Isabella  Henwood'9  taking  an  absolute 
vested  interest.    Why  he  did  so,  no  one  can  telL     He  directs, 
that  this  stock  shall  sink  into  the  residue  in  the  event  of  her 
death  before  that  time,  under  the  age  of  twenty-one,  and  mi- 
married.    I  wished  to  cmisider  it  vested  at  the  age  o£  twen^ 
one,  whether  she  survived  the  wife  or  not :  but  so  far  fipon 
that,  he  again  takes  up  the  consideration  of  hc^  surviving  his 
wife;   giving  her  a  power  to  dispose  of  it  independent  of 
her  husbands  and  then  stating  the  case  of  her  dying  under 
the  age  of  twenty-one,  leaving  jssue.    If  the  case  had  beea 
put  to  the  testator,  he  would  have  said,  if  she  should  die^ 
leaving  children,  without  having  acquired  the  absolute  iotefesti 
it  should  go  to  her  children :  but  he  gives  it  to  her  issue  onlf 
in  the  event  of  her  dying  under  the  age  of  twenty-one ;  whidi 
brings  it  to  the  cases  I  have  mentioned ;  a  contingtnty»  that 
has  not  taken  place;  upon  which  only  the  legacy  is  direded 
tx>  vest.    If  I  could  have  determined  in  favour  of  any  of  the 
parties  before  me,  it  must  have  been  for  the  repreisentative  of 
Isabella  Parsons :  but  I  am  under  the  necessity  of  dedarmgi 

that 

(80)  See  the  nol#,  aiile,M9;  and  Vol.  IV,  69. 

(81)  Ante,  Vol.  Ill,  «P6,  586. 
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*liiat  neiAer  tke  Piawtiff  Cre^rge  Parsons  nor.  the  iMendairt  1800. 

.Robert  Parsmu^  m  administrator  of.  his  wife,  took  any  mteregt  Parmms 

in  the  legacy  of  1600/.  Bank  Annuities;  the  contingency,  upon  r. 

which  the  same  was  given,  not  bavmg  taken  place  (82).  FawWS. 

(82)  Ante,   Bolmes  r.  Graddock,  VoUIII,  ai7.    Post,  Pearsatt 
y.  Simpson.  X Y,  89.  Rolls. 

_  1790. 

^  JulyUtk. 

1800. 

SPRAGG  V.  BINKES.  March  9d. 

Aug.  l^h. 
JJENRY  EVANS  HOLDER,  by  wdentur^^  of  h^e  aM    BiU  by  the 
release,  dated  the  30th  an^  ^s^.o{ March,,  1792,  CQ^-  assignee  of  a 
vey^d  and  *  assigned  to  Thomas  and  John  Daniel,  their  heirs,  r  S{^^lP^^^^» 
ej^ecutors,  adiaioistiratprs^  and  a^sigiuii  a  freehold  plantation  ,    ,       v^^ 
a^d  premises  in  thq  island  of  Barbffdoes,  with  the  buildings,  |.^qq_i 
and  appurtenancesji  negroes,  slaves,  cattle,  and  stock,  sul^ject  yeyance  in 
to  an  annuity  of  150^  issuing  out  of  part  of  the  premises,  tp  trust  for  his 
his  wife  for  her  life,  if  she  should  survive  him;  with  ^  proviso  creditors,  and 
for  redemption  on  payment  of  8882/.  I5s.  3d.  the  debt  4ien  afterwards 
due  to  Thomas  and  John  Daniel,  and  such  oth^r  sum^  as  they  ^^^^  the  be- 

should  advance.  ^  sohlnta*"  ^" 

By  indentures  of  lease  apd  release,  dated  the  25th  and  .^       .     .\, 
'  'ii  respect  of  the 

.S^th  oi  March,  1794,  the  same  estatesi  and  the  slaves,  cattle,  sarpiQg  airainst 

/ipd  stock,  were  convQye4  and  assigned  tp  Binkes  and  another  the  assignee, 

ptrnte^,  their  heirs,    executors,  adi^nistratorsi,  and  assigns ;  the  trustee  and 

upon  trust,  subj^c^  to  an  ^pinuity  of  4002.  a^year  fox  Holdfr  ^orig^gees, 

dicing  bis  Ufe,  to  pay  his  creditors,  dismissed  with 

In  Qctob^  1795  Holder  took  the  benefit  of  an  Insolvent  ^^•**' 
A^t  i  and  the  estate  in  the  isja^  of  Barbadoes  with  other 
property  ^  hi^  w^  conveyed  by  tbe  Clerk  of  the  Peace  tQ 
Binkets,  his  beirs,  executors^  &iq«,  in  trust  for  his  creditors^    ■, 

By  indentures  of  lease  and  ireleasej  dated  the  Uth  aQ4 
29tb  of  Deeembfr,  1795,  Hoicter  conveyed  and  assigned  th^ 
Mid  plantatipn  fuid  premises,  nejproes,  a*^  stock,  in  Bctrbadoe^ 
iQ  James  Spragg,  his  heira,  exeiptftors,  &c.  subject  to  the 
trusts  of  .the  said  deeds  fpr  the  benefit  of  bis  creditors  and  |h^ 
prii^  charges,  to  pay  himself  f^  d^bt  of  750/.  with  interest^ 
(  for  which  Holder'^  promisory  note  was  the.n  given  up,}  and 
^uch  fiurther  sums  as  he  should  advance;  and  (usi  to  the  siirpluf 

money  arising  ifom  the  s^id  estaite»  in  trurt  tex  Hold^3  W 

S  S  2  executors, 
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^executors,  &c.  Upon  a  farther  advance,  amounting  in  tbe 
^hole  to  1766/.  19s.  Sd.,  Holder  upon  the  S4th  of  Marck, 
17989  released  and  assigned  all  his  remaining  interest  in  the 
estate  to  Spragg,  upon  Spr(Mgg\  securing  to  him  an  annui^ 
of  400/.  a  year  for  his  life ;  and  Spragg  executed  a  bond  in 
the  penalty  of  5000/.  for  securing  the  annuity.  By  a  sub- 
sequent agreement  upon  the  Slst  of  May^  1798,  Holder  gave 
up  that  annuity  in  consideration  of  S900/. 

The  bill  was  filed  by  Spragg  against  the  Daniels,  Holder, 
imd  Binkes,  the  surviving  trustee  in  the  deed  for  the  benefit 
of  the  creditors,  and  Troughton,  another  mortgagee ;  prayii^ 
an  account  in  respect  of  the  surplus^  after  discharging  the  in- 
cumbrances and  execution  of  the  trusts. 

Thomas  and  John  Daniel  had  been  consignees  of  part  of 
the  produce;  and  had  kept  down  their  interest,  and  re- 
tained, in  respect  of  the  principal  due  to  them,  to  the  extoit 
of  612/.  I9s.  4df. ;  and  part  of  the  produce  had  been  paid 
over  by  them  to  Holder  or  on  his  account. 

This  cause  was  argued  first  upon  the  11th  of  Jk/y  1799; 
and  again,  by  the  direction  of  the  Master  of  the  Rolls,  on  the 
Sd  of  March  1800. 


Mr*  Richards  and  Mr.  Johnson  for  the  Plaintiff. 
The  deed  of  trust  amounted  in  effect  only  to  a  second  mort- 
gage. The  mortgagor  had  a  right  to  an  account  in  respect  of 
the  surplus ;  and  he  conveyed  all  his  interest  to  the  Plaintiff^ 
in  consideration  of  money  paid  and  an  annuity ;  the  latter 
being  afterwards  given  up  by  a  new  agreement  in  con8idera>- 
tion  of  £000/.  It  is  objected  against  the  Plaintiff's  right  to 
sue,  that  he  purchased  from  a  man  insolvent  in  two  or  tiiree 
capacities;  and  it  is  gsaid,  Holder  had  no  interest,  that  he 
could  assign.  There  is  no  doubt,  a  bankrupt  has  an  interest 
in  the  estate,  which  passes  to  his  assignees;  and  has  a  right 
to  apply  against  the  assignees  in  respect  of  the  surplus  either 
by  bill  or  petition.  Then  is  not  that  interest  such  as  he  osn 
assign  ?  What  right  have  any  of  these  creditors  to  object  rither 
against  Holder  or  his  assignee  ?  Can  it  be  said,  a  mortgagor 
cannot  sell  his  equity  of  redemption  i  Many  estates  now  depend 
upon  such  a  title.  The  purchaser  takes,  subject  to  the  mort^ 
gage.  Holder  had  without  doubt  a  real  interest  in  the  estate; 
which  his  heir  at  law  would  have  taken  by  descent*    The 

mortgagee 
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moi^tgagee  generally  takes  care  of  himself;  seldom  lending 
morie  than  the  yalue  of  the  estate;  and  the  interest  being 
seldom  equal  to  the  rents* 

Mr.  Piggoit^  Mr.  Ramilly,  and  Mr.  Jordan,  for  the 
Defendants  Thomas  and  John  Daniel;  Mr.  Hall,  for 
the  trustee  Binkes ;  and  Mr.  Bell,  for  the  Defendant 
Troughton^ 
This  is  the  first  instance  of  such  A  bill.  A  bill  by  a  Vendee 
of  a  bankrupt  after  the  bankruptcy  and  assignment  has  never 
yet  appeared  in  a  Court  of  Equity ;  and  it  b  impossible ;  for 
die  bankrupt  laws,  and  by  analogy  to  them  an  Insolvent  Act, 
vest  in  the  most  ample  words  all  the  debtor's  interest  right  and 
title,  in  the  assignees  in  the  one  case,  in  the  Clerk  of  the  Peace 
in  the  other;,  expressly  directing  them,  and  them  only,  to  sue 
for  that  estate ;  reserving,  it  is  true,  the  surplus  to  the  debtor ; 
which  ^  would  necessarily  result  to  him.  That  surplus  is  per- 
sonal estate,  by  the  efiect  of  the  bankrupt  laws,  turning  all  the 
leasehold  estate  into  personal  property  for  the  benefit  of  his 
creditors*  It  is  a  mere  light  to  an  account.  The  surplus  of 
the  real  estate  does  not  vest  in  the  heir.  The  trust  deed  sub- 
jected these  mortgagees  to  a  suit:  but  the  trustee  did  not  call 
upon  them.  The  trustee  has  all  Holder*^  interest.  His  title 
to  the  estate  is  gone ;  and  all,  that  is  left  in  him,  is  a  right  to 
an  account.  It  is  said,  here  are  all  the  parties ;  and  therefore 
they  cannot  object.  Will  the  Plaintiff  redeem  them?  Will  he 
flay,  he  means  to  redeem  them  aU  ?  That  is  all  he  has  to  do# 
He  cannot  be  let  in,  till  he  pays  them  alL  What  satisfaction 
would  it  be  to  foreclose  this  Plaintiff!  All  the  purchasers 
under  the  Act  have  a  complete  title*  By  that  Holder  is  in  a 
perfectly  different  situation.  Before  that  he  had  an  interest 
in  him:  but  under  the  Act  a  most  complete  title  can  be  made, 
woalogous  to  the  course  of  the  bankrupt  laws,  subject  only  to 
the  existing  incumbrances.  If  any  surplus  remains,  it  is  under 
the  Act  to  be  accounted  for  to  Holder.  That  right  he  cannot 
urgci  firom  curiosity,  and  at  the  expence  of  the  creditors.  He 
cannot  have  a  right  to  take  all  accounts  for  the  sake  of  a 
surjdus;  which  cannot  be  supposed.  The  presumption  is, 
that  there  is  not  enough  for  his  creditors.  It  is  not  pretended, 
that  the  Plaintiff,  has  money  to  pay  the  debts ;  and,  till  they 
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itre  p6ii,  ht  cannot  btfvt  a  fedetaptioiu  ffohkr  hat  noAifig" 
to  do  with  it.  Ite  hits  relel»ed;  and  put  all  equity  of  ra^ 
demption  out  of  him.  All  the  other  parties  remain  ^xMlIf^ 
where  they  were.  Nothing  could  be  done  as  to  them.  The 
j^arties  standing  2d  aiid  3d  do  not  desire  any  Aing)  Inrt  that 
il  «ha)l  remaki)  as  it  is ;  thkiVingi  the  ttrairtgagee  is  doifig  best 
for  all  by  payiMjg  himiBett;  The  Defendant  IVMgkian,  a 
creditor  by  assignment  of  a  debt  prior  to  the  trudt  deed  of 
lT94s  and  ako  by  assignfinent  of  a  itiortgage  subseqtie&t  to 
thatt  date,  filed  a  biU  t^  Mittpd  a  enie  hy  Bmk^B^  titeitusteet 
and  that  suit  stands  st31,  in  cider  to  pietent  exp^Me^ 


mh 
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This  is  a  question  of  i^ery  great  knportaiice :  how  Aur  the 
Court  has  gone  in  pennitting  bills  of  this  natuk^  A  teamed 
Judge,  Loid  Chief  Jusdice  £yr^  whoae  Ion  the  eofontry  has 
gireat  reaseb  to  lament,  sitting  with  mfe  at  th^  CoekpU  a  few 
days  ago,  went  very  much  into  die  question  of  the  propriety  cf 
entertaining  biUs  of  this  sort ;  and  was  of  opinion,  diat  Gixirts 
of  Equity  had  gone  too  fer  in  ^supporting  them.  We  caimot 
be  so  rigid  as  Coutts  of  Law ;  where  but  one  person  lutTing 
the  *  legal  interest  can  bring  the  suit :  in  eqwty  it  is  penaitted 
by  an  assignee,  and,  t  am  afiraid,  in  some  instances,  of  a  partiai 
interests  The  consequence  is,  there  may  be  a  great  mnnber 
of  Plaintifls.    I  must  see,  whether  it  is  absolutely  neoessarfy 

m 

that  these  other  parties  must  join  with  *  the  Raintiff ;  that  the 
mortgagiees  after  contending  with  this  PlaintifF,  may  Hot  be 
harassed  by  the  trustee ;  and  find,  th^have  gained  no  gtomid. 
Therefore  the  trustee  must  be  bound.  A  bankrupt  cannot 
bring  a  bill  certainly  ( 83 ).  tie  doies  Hot  want  a  bOI  against 
his  asrignees:  but^  where  hie  has  a  clear  interest,  and  the 
assignees  refuse,  the  Letd  Chancellor  upon  petition  wooM 
compel  them  upon  an  offer  of  indemnity  to  let  him  use  their' 
names.  My  doubt  is,  whether  these  other  parties  ought  not 
to  be  Co-plaintifis ;  whether  the  Court,  though  they  do  penmt 
equitable  interests  to  be  assigned,  will  not  reqinre,  that  duy 
rimU  come  together :  otherwise  a  man  may  make  twenty  assigii- 

nentB, 
<B3)  Post,   BenfiML  r.  8oto^    Mmmwumd  r.  Aitwood,  9  MtM 
flioM,  Vol.  IX,  77/  Saxkm  r.    158»    JUogd  w.  Lmider^  6JKMbL 
AflVtf,  XVIII,  72.   I  Rote,  79.    282. 
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mentSy  and  each  assignee  may  file  a  bSL  I  am  very  much  in* 
clined  to  check  the  practice  of  buying  titles  in  this  Court; 
which  has  of  late  increased  in  an  alarming  degree ;  and  I  do* 
not  knowy  where  it  will  end.  If  every  man  claiming  to  be 
assignee  of  a  mortgage  may  bring  a  bill  without  the  mort* 
gagor,  how  will  any  one  take  a  mortgage? 

* 

Mr.  Richards,  in  Reply. 

The  case  of  DetiUm  v.  OatCf  now  depending  in  this  Court, 
is  exactly  upon  this  principle.  The  Plaintiff^  who  was  com- 
pletely insolvent^  filed  the  bill  against  incumbrancers  and 
against  a  trustee  for  general  creditors;  and  an  account  wi^ 
directed  against  tiie  Defendants;  one  of  whom  has  been  in 
prison  above  a  year  for  a  contempt.  The  only  distinction  be-^ 
tween  that  case  and  this  is,  that  bill  was  filed  by  the  insolvent 
debtor  himself ;  and  this  is  by  the  assignee.  That  mak^  na 
difference.  If  he  had  died  the .  interest  would  have  gone  to 
his  representatives.  A  bankrupt  has  an  interest  to  release  9 
and  without  releasing  he  cannot  be  a  witness :  if  so,  he  has  an 
interest  to  convey  or  assign.  Non  constat  in  any  case,  that 
there  will  be  a  redemption.  If  the  mortgagor  is  a  pauper,  he 
has  a  right  to  a  decree  for  redemption,  if  he  offers  to  redeem; 
though  the  property  may  not  be  worth  it.  What  hardship 
can  tiiere  be  upon  the  mortgagees,  possessing,  a  very  ample 
security.  If  costs  are  incurred,  the  costs  are  added  to  the 
principal  and  interest;  and  are  a  charge  upon  the  property. 
The  circumstance^  that  Trovghton^  another  mortgagee,  has 
also  filed  a  bill,  is  no  answer.  The  same  objection  might  be 
made  in  every  case,  where  there  are  several  mortgages.  It 
must  come  to  the  question,  whether  Holder  had  any  interest, 
or  not,  in  the  property.  *The  Plaintiff  has  the  same  right, 
tiiat  he  had,  as  Cestui  que  trust  to  redeem  the  mortgagees,^  and 
to  call  upon  the  trustee  Binkes  to  execute  the  trust  and  deliver 
up  the  surplus.  He  must  have  an  interest  in  it,  either  as  real 
or  personal  estate.  The  doubt^  whether  possibilities  could  be 
hssigned,  is  now  at  rest  even  at  law.  They  were  always 
assignable  in  Equity  (84).  A  vendee  cannot  compel  the  ven- 
dor to  be  Plaintiff*    This  objection,  if  it  prevails,  will  make 

it 

(84)  A  possibility  coupled  with  aa  ioterest  is  also  devisable* 
Ptrr}f  V.  PheUpi,  ante,  Vol.  1, 251 ;  see  254. 
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it  impassible  to  sell  an  estate^  subject  to  a  mor^gage^  mtbopl 
an  express  stipulation,  that  the  mortgagor  shall  suffer  his  name 
to  be  used.    Having  given  up  all  his  interest  he  will  not  con- 
sent to  be  Plaintiff.    Upon  the  records  of  the  Court  there  must 
be  many  instances  of  bills  by  purchasers  of  equities  of  redemp- 
tion ;  and  there  is  no  instance  of  the  mortgagor  being  a  Co- 
plaintiff.    It  will  disturb  many  titles  to  alter  this.    Many  titles 
have  been  taken  without  any  stipulation  by  the  mor^pgee^  and 
^thoUt  any  stipulation  by  the  mortgagor  that  he  shall  suffisr 
his  name  to  be  used;  and  then  it  is  impossible  to  compel  him. 
The  danger  apprehended  by  the  Court  does  not  arise  in  thia 
cause;   for  every  perscm,  who  can  by  possibility  have  an  in- 
lijerest  in  this  equity  of  redemption,  is  before  the  Court.    It 
cannot  be  doubted,  that  a  person  who  has  taken  the  benefit  of 
9X1  insolvent  debtor's  act,  may  file  a  bill  against  his  trustee,  foir 
an  account  of  his  conduct ;  and  calling  upon  him  to  execute 
the  trust,  to  sell  the  estate;  and  calling  upon  the  mortgagees. 
|br  an  account  and  a  redemption.    The  assignment  under  the 
act  is  no  more  than  any  other  assignment  equally  extensive^ 
The  circumstance,  that  there  were  two  conveyances  in  trust  to 
seH,  -can  make  no  difference;  nor,  that  the  second  b  by  Act 
of  Parliaments     In  every  conveyance  for  payment  of  debts  all 
ri^ht,  title  and  interest,  b  conveyed.     Without  doubt  each 
mortgagee  or  creditor  by  judgment  may  file  a  bill  for  redemp* 
ti<m;    Any  person  having  an  interest  in  the  equity  of  redemp- 
tion has  a  right  to  clear  the  incumbrances,  and  get  the  estate ; 
and  the  first  mortgagee  has  no  right  to  refusi^  to  be  redeemed 
by  any  person  having  an  interest  in  the  equity  of  xedemption. 
If  they  all  should  file  their  bills  at  the  same  time,  the  Court 
would  direct  a  reference  to  inquire,  who  was  entitled  to  redeem. 
The  subject  of  inquiry  upon  a  conveyance  for  payment  of  debts 
is,  whether  the  estate  will  pay  the  whole.    It  is  admitted. 
Holder  is  to  be  considered  the  Plaintiff;  and  then  he  ha^  a 
right  to  call  for  an  execution  of  the  trust;  and  he  cannot  *ob* 
tain  it  in  any  way  but  by  a  bill  in  a  Court  of  Equity;  for  there 
is  no  short  remedy  under  the  act.    The  persons  making  this 
objection  are  mortgagees ;  who  of  course  are  desirous  of  keep* 
ing  the  estate.    The  utmost  length  the  Court  would  go  in  their 
^vot  would  be,    to  prevent  them  from  being  unnecessarily 
)Murassed,  by  imposing  a  condition,  diat,  if  the  money  shall 
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not  be  paid  at  the  time  limitedj  the  equity  of  Jredemption         1800« 
shall  be  foreclosed* 


Sprago 

V. 


The  Master  of  the  Rolls.  Binkbsl 

-  This  is  one  of  the  most  extraordinary  cases  ever  brought      Aug.  i3tkm 

before  the  Court.     I  am  under  great  difficulty ;  as  J  cannot 

find  any  precbe  ground^  upon  which  the  Court  proceeds  as  to 

entertaining  bills  filed  by  purchasers  of  what  are  called  equities* 

The  Court  has  gone  a  great  way,  perhaps  too  £ar,  in  permitting    TbeCoarthaa 

persons  to  assign  over  for  what  is  called  valuable  consideration!  perhaps  gone 

(I  can  hardly  think  it  80  in  this  case),  righte  in  accoonts  to  be  ^oo  far  in  p«r. 

taken:  and  it  appears  to  me.  that  a  notion  has  stone  abroad.         ...  ?T 

o  '  ments  of  rights 

that  a  man  may  parcel  out  such  a  right  to  different  persons,  .„  ,^^^^  ^ 
i^nd  eveiy  one  of  those  persons  may  file  a  hOlpro  interesse  suo^  \^  taken. 
That  would  be  one  of  the  most  oppressive  rules,  that  can  be  Sach  a  right 
imagined.    Though  I  have  made  decrees  in  favor  of  assignees  cannot  be  pai^ 
of  equities  in  something  like  such  a  situation,  I  am  by  do  means  eolled  ont;  so 
persuaded,  that  it. is  competent  to  a  man  to  do  so.    On  the  "^V®^®'JP®*' 
contrary  I  think,  this  Court  ought  to  interpose.     Consider,  ....       ^ 
how  far  this  Plaintiff  is  in  such  a  situation.     The  bill  states  this 
curious  case.    Holder ^  seised  of  this  estate,  subject  to  mort» 
gages,  and  being  otherwise  much  indebted,  in  1794  conveyed^ 
subject  to  an  annuity  of  400/.  a  year  for  himself  for  Ufe,  to  .a 
trustee  for  the  payment  of  his  creditors.    In  October  1795  this 
unfortunate  man  was  so  much  distressed  as  to  be  actually  under 
the  necessity  of  taking  the  benefit  of  an  Insolvent  Act ;  by 
which  his  annuity  of  .400/.  a  year  was  |^ven  up  to  his  creditors; 
and  he  was  entitied  to  nothing  more  than  what  should  remain 
^iter  paying  his  creditors.    He  was  exactiy  in  the  situation  of 
a  bankrupt.  The  conveyance  under  the  Insolvent  Act  was  made 
in  October  1795  \  and  in  December  the  first  transaction,  upon 
which  this  bill  is  founded,  took  place ;  and  this  is  the  state- 
ment of  the  Plaintiff's  own  bill ;  that  Holder  being  previously 
indebted  to  the  Plaintiff  to  the  amount  of  750/.  offered  to 
secure  the  same  upon  the  said  plantation  and  his  annuity  of 
40QiL  a  year;  and  conveyed  accordinglyt     He  had  no  such 
annuity.    The  bill  then  states  a  subsequent  advance  by  the 
Plaintiff  to  the  amount  of  1766/.  19«.  Sd. ;  upon  which  Holder 
released  and  assigned  all  his  remaining  interest  to  the  Plaintiff 
upon  his  securing  an  annuity  of  400/.  a  year  for  the  life  of 

Holder  f 


AOO 


CASES  IN  CHANCERY. 


1800. 


Spragg 

V. 
BlNKES. 


A  Imiilrapt 
cannot  file  a 
bill  of  redemp* 
tion  in  respect 
of  his  right  to 
the  sorplas : 
bnt  where  he 
bas  a  clear  in- 
teresty  and  the 
assignees  re- 
fose,  the  Lord 
ChanceUcr  will 
upon  petition 
and  an  offer 
of  indemnity 
compel  them 
to  let  him  nse 
their  names. 


Holder ;  and  the  PlaintifiP  executed  a  bond  in  the  penalty  of 
5000/.  for  securing  that  annuity.  This  was  an  absolute  con- 
veyance^ subject  to  the  trusts  of  the  said  deed  and  the  prior 
charges.  This  is  not  all:  but  upon  the  21  at  of  May  1798 
Holder  proposed  to  give  up  the  annuity ;  and  in  consequence 
of  800/.  actually  paid  to  him,  for  so  it  is  charged,  and  pro- 
misory  notee  for  SlOO/.  that  proposal  was  carried  into  exe- 
cudon ;  and  the  Plaintiff  being  so  entitled  modestly  conies' into 
this  Court ;  calling  for  a  redemption  and  an  aocotint  from  the 
trustees.  The  worst  part  of  the  story  is  the  answer  put  in  by 
Holder;  admitting  all  these  facts  to  be  true;  that  he  received 
all  this  money,  and  joined  in  these  deeds ;  and  he  is  at  this 
time  receiving  an  allowance  of  three  guineas  a  week  from  the 
mortgagees.  I  cannot  permit  the  Pliuntiff  to  state  this  stoiy. 
As  to  the  mortgagees  I  never  had  any  doubt,  that  he  could  nol 
redeem.  In  the  case  of  bankruptcy  only  the  as^neea  conU 
file  file  bill.  The  baidcrupt  might  apply  to  the  Lord  ChoM* 
eeUar  in  a  short  way ;  but  could  not  redeem.  What  made  me 
take  so  much  time  upon  this  was,  diat  I  thought,  the  insolvent 
debtor  might  file  a  bUl  in  this  Court,  if  the  assignees  did  not 
inacert^n  time.  The  act  of  21  Geo.  111(85),  requires  the 
asdgnees  to  do  what  can  hardly  be  done,  to  sell  in  three 
months.  They  could  hardly  do  that ;  and  in  this  instance  it 
was  an  equity  of  redemption ;  and  an  account  was  to  be  taken. 
It  is  said,  and  I  rather  think  so,  that  it  is  illegal  to  puF- 
chase  from  a  person  in  this  situation.  I  am  under  vast  diffi- 
culties as  to  these  assignments  of  equities.  It  is  very  difficult 
to  draw  the  line.  To  say,  there  can  be  no  assignment  of 
such  a  subject,  would  be  against  all  practice:  but  then  it 
must  be  a  fair  ease. 


The  Court  proposed  that  the  bill  should  be  dismissed  against 
ttie  mortgagees;  and  that  the  account  against  the  trustee 
should  be  taken  under  this  bill :  but  upon  a  statement,  Aat 
Holder  was  in  a  deranged  state' of  mind,  that  his  answer  was 
put  in  by  Spragg,  and  the  transaction  passed,  when  both  of 
them  were  in  prison,  the  bill  was  dismissed  mth  costs. 

(8d)  c.  63. 
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GARDINER  •.  EDWARDS.  ^800. 

l^R.  Owen  moved»  that  a -writ  of  Ne  exeat  regno  might    The  writ  of 
issue  against  the  Defendant  on  the  f<dlowing  drciim-*  ^^  •**^  regno 
Btances,  stated  hy  the  affidavit  of  the  Piaiatiff.  refiised:the 

' Siehmgs  by  deed  of  gift,  dated  the  «8d  t>i  Mmeh  ^^J^^J^rdi^ 

1798!,  gave  all  his  property  to  the  PlaSntiff  Swrah  Gardiner  ^  sufficient 
and  the  Defendant  William  Edwards;  m  tiiist  for  faSmseif  fer  groiind. 
life ;  and  after  his  decease  to  pay  several  soiiib  to  diffeient 
relations,  and  also  400/.  to  the  Plaintiff  and  800i.  to  the  De* 
fendant.  By  his  will  executed  in  May  1799  he  appointed  the 
Plaintiff  and  Defendant  his  executors ;  and  died  soon  aft;er- 
wards.  The  Defendant,  who  was  a  mariner)  possessed'himself 
of  property  belonging  to  the  testator,  to  the  amount  of  1000/., 
as  the  deponent  believes;  and  after  the  testatbr^s  death  the 
Defendant  possessed  himself  of  other  property ;  and  in  the 
whole  he  has  possessed  about  SOOOL 

The  affidavit  then  suggested,  that  the  Defendant  intended 
to  go  abroad ;  that  he  had  declared  his  intention  of  going  to 
America  without  executing  the  trusts  of  the  deed;  having 
been  accused  of  the  murder  of  the  testator :  but  the  Grand 
Jury  had  thrown  out  the  bill.  The  Plaintiff  also  suggested^ 
that  she  was  in  danger  from  the  Defendant. 
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Mr.  Owen  in  support  of  the  motion  observed,  that  the  Lord 
Chancellor  had  said  (86),  this  is  an  applicadon  to  the  dis- 
cretion of  the  Court ;  not  in  the  nature  of  an  application  to 
hold  to  bail ;  and  whether  the  property  belongs  to  the  next  of 
kin,  or  to  the  persons  claiming  under  the  trust  deed^  it  would 
be  right  to  secure  it,  to  prevent  injustice. 


K     . 


Lord  Chancellor. 
It  is  too  general  a  ground  to  take  for  supporting  this  writ 
or  any  other  proceeding  in  this  Court,  that  I  will  act  generallj 
to  prevent  injustice  (87).  The  affidavit  does  not  even  state, 
that  the  Plaintiff  is  in  the  possession  of  the  deed ;  and  she 
swears  to  the  very  words  of  it.  The  next  of  kin  do  not  apply. 
I  understand  their  title;  for  if  there  is  no  will,  that  can  be 
supported  in  the  Ecclesiastical  Court  they  have  a  dear  right; 
and  in  such  a  case  perhaps  I  might  interfere  for  thenu  But 
the  whole  of  this  case,  when  I  read  it,  is  completely  sospidon, 
and  altogether  an  extravagant  story.  The  Plaintiff  and  De- 
fendant obtain  this  trust  deed  from  this  man.  He  gives  them 
these  sums ;  and  gives  some  small  sums  to  other  relations. 
Then  he  makes  a  will;  and  makes  them  executors.  The 
affidavit  then  stated  pretty  broadly,  that  the  Defendant  mur- 
dered him.  The  Grand  Jury  threw  out  the  biU.  The  PlaintxBT 
dien  represents,  that  she  is  in  danger  from  the  Defendant; 
and  instead  of  applying  for  security  of  the  peace,  a  Sup^ 
pUcamt  is  part  of  the  prayer.  I  do  not  see  any  ground. 
She  has  no  present  right.  There  is  no  written  docmnent; 
nothing  but  this  strange  story. 


iio  order  was  made  (  88  )• 

(86)  Ante,  Vol.  IV,  6D0. 

(87)  See  Beama^*   Ne  Exeat 
RegnOf  83. 

(88)  Roddam  v.  Eeiheringtim, 


Russell  V.  Asby^  ante,  91,  96l» 
De  Carriere  v.  De  Calmme^  VoL 
IV,  577,  and  the  note,  W9. 
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1800. 

BARSTOW  V.  KILVINGTOK  ^^hf  «!* 

Aftff.  llth. 

Tl  Y  indentures  of  lease  and  release  previous  to  the  mar-    8ettiem«nt  ^ 

riage  of  John  Kihingion  and  EUxabeth  thfeur,  dated  reformed  in 

the  aeth  and  27th  of  Aprii,  174«,  freehold  estates,  of  whict  '"^^^^  ®'  ^ 

£lUtabetk  Orfeur  was  seised  in  fee,  were  conyeyed  in  consi-  y®*"*^'  ^ 

.  dren  against 

deration  of  the  marriage  and  other  considerations  therein  ^   ••  ^  ^^ 

mentioned  to  trustees,  thdr  heirs  and  assigns,  to  the  use  mother  cIsim 

of  EUxabeth  Orfeur  till  the  marriage;  and  after  the  marriage  ing  the  iev<er- 

to  the  use  of  John  Kilmngton  and  EUxabeth,  his  wife,  for  sion,  by  a  let* 

and  during  their  natural  lives  and  the  life  of  the  longer  Hver  ^^  from  her 

of  them,  and  from  and  after  the  decease  of  John  KilvingUm  ^^  ^^  mam- 

jtnd  EUxabeth  his  intended  wife,  and  of  the  survivor,  to  the  ^^  ^       ^ 

use  and  behoof  of  all  and  singular  the  children  of  the  said  t^^    Intoiw 

EUxabeth  by  the  ^aid  John  Kilmngton  lawfully  begotten,  sons  u^q^ 

and  daughters,  share  and  share  alike,  as  tenants  in  common 

and  not  as  joint-tenants ;  and,  in  default  of  such  issue,  to  th6 

saidEUzabethf  her  heirs  and  assigns  for  ever. 

The  issue  6f  this  marriage  was  two  sons,  John  Kiimngtoi^ 
and  Henry  Medley  KUvington,  and  three  daughters ;  cff 
whom  two  died  in  the  life  of  their  parents  under  the  agfe 
of  twenty-one,  and  without  issue,  and  before  the  birth  of  the 
jother  children*  In  1768,  after  the  death  of  JbAn  Jiur^tfl|g^oii 
the  father,  Jeremiah  Barstow  married  the  surviving  daughteir 
Dorothy*  EUxabeth  Kilmngton  died  in  1778;  leaving  Jb^ 
KUoingion  her  eldest  son  and  heir  at  law.  Upon  her  deatb 
her  two  sons  and  Bar  stow  in  right  of  his  wife  entered ;  and 
they  received  the  rents  in  thirds  till  the  death  of  John  KU^ 
mngton  the  younger  in  1788 :  who  by  his  will  made  a  general 
disposition  of  all  his  real  and  leasehold  estates  to  his  wife  and 
two  other  persons  in  trust.  The  trustees  brought  an  ejectment 
for  three-fifths,  in  which  a  spedal  verdict  was  found  for  the 
Plaintiffs  in  the  action ;  who  upon  the  argument  of  that  verdict 
in  the  Court  of  King's  Bench  obtained  judgment. 

The  bin  was  filed  by  Mr.  and  Mrs.  Barstow  and  on  behalf 
of  the  infant  Henry  Medley  Kilvington,  against  the  infant  son 
and  heir  of  John  Kilvington  the  younger,  and  against  hia 
widow  and  the  other  devisees  in  trust  with  her  under  his  will  { 

charging^ 


6H  QtkSES  IN  CQANGBHY. 

1800.         charging^  that  the  settlement  was  intended  as  a   proyision 

Wv^  £^^  ^^^  iBsiie  of  the  marriage ;  and  the.  intention,  of  all  the 

Barstow  ^        ,  ,,,,,, 

1^.  parties  was,  that  the  estate  should  be  settled  so  as  to  vest 

KiLYiKOTOK.  estates  of  inheritance  in  the  children  i  and  so  that  EUsacAeih 

Kihington  should  take  the  reversion  only  in  de&olt.of  aU 

isBue.    Upon  the  marriage  ,of  the  Pliuntiff  BarHow  It  was 

fepresented  ta  him  by  EUsiabeth  KUmt^tim,  that  the  eaUate 

was  so  settled,  that  it  belonged  to  Doraihy  KUringian  and  her 

two  brotherSf  as  tenants  in  common  in  tail  or  in  fee,  sulgect  to 

the  life-estate  of  EUzaheih  Kihington  i  and  so  that  upon  her 

death  Dorothy  would   become   entitled   in  tail  or  in  fee  to 

one^third.  Therefore  Mrs.  KUmngton  demanded,  that  Baritaw 

should  before  the  marriage  settle  100/.  a-year  out  of  his  own 

property ;   and  she  wrote  the  following  letter  to  him,  dated 

the  16th  of  December,  1768 : 

*^  My  brother  desired  me  to  acquaint  you  in  ease  of  yoor 

<<  agreeing  to  my  proposal  to   settle  a  hundred  a  jrear  out 

**  of  your  estate  upon  my  daughter  that  you  shall  upon  my 

"  death  be  entitled  to  an  equal  share  with  my  twa  aons  in 

<'  my  estate  at  North  Duffield  besides  the  1500/.  left  by  her 

V  father's  wilL  This  Mr.  Orfeut  desires  me  to  inform  you  of; 
^  as  we  suppose,  you  do  not  know  it.  Indeed  the  small  estate 
*'  was  my  own  before  marriage  with  Mr.  Kilvington.  I  agreed 
''  with  him,  it  should  be  settled  equally  upon  our  chiidreB 

V  for  ever  if  we  had  any  .* 

The  bill  farther  charged,  that  upon  the  faith  of  this  letter 
Barstow  settled  100/.  a-year.  The  prayer  was,  that  th^  settle- 
ment may  be  rectified,  so  as  to  convey  two-thirds  of  the  estates 
to.  the  Plaintiffs  respectively  in  tail  or  in  fee ;  and,  if  theCoosi 
ahall  be  of  opinion,  that  the  Plaintiffs  are  not  entitled  to  that, 
that  the  Plaintiffs  Barstow  and  his  wife  may  be  dedazed 
entitled  under ,  the  said  letter,  contract,  or  agreement,  with 
EUxabeth  Kihington  to  one-third;  and  that  a  conveyance  may 
be  directed  accordingly. 

The  Plaintiffs,  in  order  to  prove,  that  John  KUrimgtcm  the 
younger  constantly  acknowledged  their  title  to  two-thirds,  pro- 
duced in  evidence  accounts,  shewing,  that  after  the  death  of 
Mrs.  Kihington  the  rents  were  divided  in  thirds  till  the  death 
of  John  Kilvington,  and  a.  letter  from  him  to  Mrs.  Barsiom^ 
4ated  March  6th,  1788,  stating  that  their  brother  Medley  was 

desirous 
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dettroufl  either  to  have  the  estate  sold  by  them  all  or  divided;         ^^0. 
and  recommending  her  to  join  in  a  sale ;  as  it  was  a  very  small      Barstow 
matter  to  divide  in  three ;  and  an  undivided  share  would  sell  v. 

to  great  disadvantage ;  and  observing,  that  her  share  of  the  Kilvingtom# 
purchase-money  might  be  so  settled  as  to  be  as  much  her*s 
as  the  estate  was. 

The  Plaintiffs  also  went  into  evidence  of  declarations  by 
Mrs.  Kilvington  in  her  life. 

The  answers  did  not  admit  the  intention  suggested  by  the 
bill  as  to  the  settlement.  They  submitted,  that  the  estates 
are  to  be  divided  into  five  parts ;  that  two-fifths  vested  into  the 
two  deceased  daughters  for  their  lives  only ;  that  John  Kil- 
vington, as  heir  to  his  mother,  became  entitled  to  two-fifths, 
and  also  under  the  settlement  in  his  own  right  to  one-fifth ; 
and  the  Plaintiffs  to  the  other  two-fifths  respectively  for  their 
lives.  The  Defendants  insisted,  that  no  representation  of  the 
mother  could  alter  the  legal  effect  of  the  settlement.  They 
suggested,  that  the  Plaintiff  Barstow  received  a  fortune  ade« 
quate  to  the  settlement;  and  submitted,  whether  he  became 
a  purchaser  of  one-third  of  the  estate,  and  whether  the 
Defendants  are  bound  to  fulfil  the  contract  of  Elizabeth  Kit' 
fnngton  to  the  extent  of  what  John  Kihington  took  by  descent 
from  her. 

The  Attorney  General  and  Mr.  King,  for  the  PIdntiff'd. 
Randal  v.  Randal  ( 89 )  is  a  case  of  the  same  kind,  as  to 
mistake  in  the  formation  of  the  settlement.  In  this  case 
Mrs.  Kilvington  has  by  writing  declared,  what  the  agreement 
was ;  which  shews,  the  settlement  was  a  mistake :  the  intention 
being,  that  the  estate  should  be  given  to  all  the  children,  and 
to  her  only  in  case  there  should  be  no  children.  In  Taylor 
V.  Radd,  which  was  much  agitated  before  Lord  nurlotD,  he 
laid  down  the  rule  with  great  latitude ;  that  if  a  mistake  ap- 
pears, it  is  as  much  to  be  rectified  as  a  fraud;  though  his 
Lordship  thought,  there  was  no  mistake  in  that  case.  There 
have  been  many  cases  of  bonds,  where  the  sum  has  been 
mistaken.  All  those  cases  are  referred  to  in  Bum  v.  Bum  {90). 
So,  in  the  case  of  a   mistake  in  a  policy  of  insurance.    In 

Jenkins 

(89)  2  P.  Wnu.  464.     Doran  v.  Ro$8,  ante.  Vol.  I,  57. 

(90)  Ante,  Vol.  Ill,  573. 
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Jenkins  v.  Quinchant  (91)  it  was  held,  that,  if  the  fact  ef 
mistake  could  by  the  instructions  or  by  other  means  be  esta- 
blished, there  could  be  no  doubt  as  to  the  relief.         • 

(01)  The  Attorney  General  cited    this    case  from  the    following 
manuscript  note»  with  which  the  Reporter  has  been  favoured : 

Husband  and  wife  after  mar-*    be  in  default  of  appointment  by 

the  husband,  or  in  default  of  tk^ 
children  of  the  marriage. 

The  creditors  claimed  it  as 
assets. 

A  letter  from  the  husband, 


the  drawing  the  settlement ;  di- 
recting, that,  if  he  died  without 
issue  by  her,  he  was  to  hare  the 
power  of  disposing  of  it. 


riage  convey  the  wife's  estate  to 
such  uses  as  they  shall  jointly 
appoint,  and  in  default  of  such 
appointment,  to  them  for  life, 

Se  h^bwd''    •"''  "^*''''  ^^"^  '^''''^'^''  ""^  ^^"^  *''''' 
...  J,*     vivor  to  the  use  and  behoof  of    contaioinir  the  instructions  for 

claimmg under    „  .   ,       ,  .,         , ..       ,   ■  f      ,  .  ,.. 

♦1.-.   ^Z^^:^^    *^1  ^^  any  of  the  child  orchil-    ^^-  " ^^ ""' *-  ''' 

tne   reversion,  "^      ^ 

by  his  letter  ®^  ^**®™  *°  ^^^^  shares  and 

of  instructions  Proportions  and  for  such  estote 

for  drawing  the  ^^  estates  term  or  terms,  and 

settlement:  but  payable  at  such  time  or  times, 

this  equity  did  and  in  such  manner  and  form  as 

not  prevail        the  husband  should  by  any  deed 

against  credi-     or  deeds  or  other  instrument  in 

writing  or  by  his  last  will  and 
testsment  direct,  declare,,  limit 
and  appoint:  and  in  default 
thereof  to  the  husband,  and  his 
heirs  and  assigns  for  ever. 

The  wife  died ;  leaving  Plain- 
tiff the  son;  having  first  mort- 


tors. 

Settlement  to 
such  uses  as 
the  husband 
and  wife  shall 
jointly  appoint, 
and  in  default 


Lord  Chancbllor. 

By  the  opinion  I  am  of  it 
will  not  be  necessary  to  deter- 
mine some  points  upon  this  set- 
tlement, that  are  of  real  dit 
ficulty. 

The  claim  against  the  present 
Plaintiff  is  hard ;  to  take*  away 
the  estate  from  him. 

1st,  Upon  the  construction  of 
the  deed. 

2d,  If  that  against  the  Phin* 
tiff,  whether  he  may  not  pray 


of  such  ap- 

pomtment,  to    «*««^  ^®  ««^^  ^»^  ^^^  J*^*- 
them  for  life;  ^^^* 

and  after  the        Tbe   husband    died ;    making 
decease  of  the  no  appointment  to  the  son,  but    "l«ef  ^pon  the  head  of  mitiake, 
survivor  to  the  devising  it  by  will  to  Mrs.  Qiaa-    ^o  have  the  limiutions  rectified 
use  of  all  or    chant  his  second  wife, 
any  of  the  Bill  by  the  son;  who  claims 

child  or  chil-    ti,©  estate, 
dren  of   them       Question,  Whether  the  words 
in  such  shares  ,,  ^^j  j^  j^^^^^  thereof*  should 
and  propor- 
tions and  for 

such  estate  and  estates,  term  or  terms,  and  payable  at  such  time  or  times 
and  in  such  manner  and  form,  as  the  husband  should  by  deed  or  will  ap« 
point;  and  in  default  thereof  to  him  and  his  heirs.  The  event,  upon  which 
the  last  limitation  depends,  is  default  of  appointment,  not,  of  children. 


by  the  letter  of  instructions.   ' 
3d,  If  he  may,  how  far  H  is 
to  extend,   whether    over    the 
whole  estate,  or  some  part,  open 
a  new  appointment  supposed  to 

have 
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"    Another  circumstance  in  this  case,  which  gives  a  clear  ri^t  1800. 

lEis  to  Mrs.  Barstow,  putting  mistake  out  of  the  question,   is,      ^  ^^^^"^ 

that 


have  been  made,  when  the  estate 
was  afterwards  mortgaged, 

Ist,  It  is  a  deed  of  voluntary 
settlement  to  trastees  after  mar- 
riage. 

The  only  question  is  upon  the 


antecedent.    That  has  many  ex-  Kilvingtok. 
ceptions  and  limitations;  never 
applied  to  the  next,  if   impro- 
per (f). 

I  go  on  this : — they  must  re- 
fer to  some  accident  to  happen, 


words  "  in  default  thereof"  of  or  event  to  be  done,  before  it 
issue  or  appointment — if  the  can  vest:  the  appointment  of 
latter,  the  issue  are  to  take  no-  the  father.  They  do  not  con- 
thing,  if  he  makes  no  appoint-  sjder,  that  by  this  limitation  any 


ment. 

The  Plaintiff  says,  the  latter 
is  an  unreasonable  and  unnatu- 
ral construction  of  the  mother's 
'intention.  Upon  the  deed,  which 


estate  can  vest  in  both  or  either 
of  the  children. 

But  the  Plaintiff  says,  the  li- 
mitation to  the  husband  in  de- 
fault thereof  will  be  a  springing; 


is  inter  vivos,  and  of  legal  limi-  use  or  contingent  remainder,  and 

tation,    the  words    of  it   must  then  in  meantime  the  estate  goes 

prevail.    I  am  much  disinclined  by  descent  to  heir;  who  is  first 

to  do  it :  but  I  must  be  of  opi-  sent  Cannot  be  a  springing  use, 

nion,  that  it  means  in  default  of  because  it  is  in  default  of  isstie 

appointment,  if  any  estate  had  generally;  too  remote  either  on 


vested  without  appointment,  I 
should  have  been  of  a  different 
opinion ;  but  there  are  none :  it 
is  only  to  the  child  he  appoints. 

It  is  expressed,  as  it  was 
upon  Lord  SunderlaruTs  will  (*), 
to  such  children  as  he  appoints, 
and  for  such  estates.  If  they 
had  been '  out,  and  there  had 
been  only  the  word  **  propor- 
tionsy^  it  might  have  been  said, 
that  it  related  only  to  the  case 
of  more  ehildren'than  one. 

I  do  not  go  on  strict  rule,  that 
words  must  relate  to  the  next 


will  or  deed. 

Cannot  recover.— I  would  not 
say  if  the  intention  would  war- 
rant it,  but  it  may  be  good  on 
default  of  issue  of  a  stranger ; 
one,  who  takes  nothing  by  the 
deed :  but  the  contingency  has 
not  happened,  they  say ;  and  so 
it  descends — that  is  impossible 
to  be  agreeable  to  the  intentibn 
of  the  parties:  because,  if  there 
had  been  daughters  and  no  sons, 
and  husband  died  before  the 
wife,  and  she  had  a  son  by  a 
second  husband,  that  son  would 


'■■ 


•  have 

(•)  The  Duke  cf  Marlborough  r.  Lord  Godolphin,  «  Ves,  61.  » 

(t)  Sec  TheUimoH  ?.  IfWi/iirrf,  antr,V<il.  IV,  2^. 
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1800.         that  Mrs.  Kitvington  held  biit 


BAltSTOW    •  .    1     ^    , 

^^  have  xsamed  off  the  estate  from 

KiLViNGTON.   the  issue  of  this  marriage.    It 

was  not  that  view. 

I  caonot  make  thb  coDstmc- 
tioD  upon  these  words:  hut 
**  thereof^  must  refer  to  some 
act  described  before,  the  ap- 
pointment. 

Yet  1  am  clearly  of  opinion, 
that  the  husband  and  wife  were 
mistaken,  and  that  they  appre- 
hended, the  word  "  thereof " 
meant  in  default  of  children. 

They  acted  accordingly ;  yet 
if  it  had  stood  singly  upon  the 
deed,  the  deed  must  have  had 
its  legal  operation. — ^That  brings 
it  to  the  second  question. 

2d»  The  letter  is  admitted ; 
and  that  in  consequence  of  the 
liftter  the  settlement  was  drawn 
and  in  pursuance  of  it.  The 
letter  is  without  date,  and  not 
proved  when  wrote,  or  received, 
and  therefore  it  could  not  affect 
the  mortgages,  if  the  party  in- 
tended to  do  it;  but  between 
Plaintiff  and  Quinchant  and  his 
wife,  who  was  second  wife  to 
Jenkins,  and  his  devisee,  a  ma- 
terial question  arises ;  for  Plain- 
tiff says,  the  instructions  were 
mistaken,  it  is  said,  I  ought 
not  to  take  this  as  the  only  in- 
structions :  but  I  think,  it  does 
not  appear,  that  there  were  any 
other  instructions,  and  it  is  ad- 
mitted, that  the  settlement  was 
made  in  consequence  of  this 
letter. 


to  Mr.  Barsiow,  that  upon  her 

death 

What  limitation  would  have 
pursued  these  instructions  1  Not 
to  any  particular  child,  but  "  to 
such  as  we  shall  think  proper," 
these  ar^  the  words  of  the  letter 
in  relation  to  the  children.  Yet 
the  lawyer  has  made  some  mis- 
takes; for  he  has  made  it  subject 
to  the  appointment  of  the  hus- 
band only ;  it  should  have  bum 
husband  and  wife. — So  the  other 
provision :  '*  He  to  have  the 
**  power  over  it,  if  he  had  no 
'*  issue  by  her."  What  limita- 
tions would  have  been  proper! 

Why  to  vest  it  in  the  children 
in  some  way  or  other;  and  if 
there  should  be  no  issve,  to  the 
husband — and  ''  issue"  takes  in 
"  children  *'  and  all  sorts  of  li- 
mitations among  them. 

But  objected,  that  where  a 
man  comes  to  rectify  a  settle- 
ment from  mistakes,  he  should 
not  only  shew,  there  waa  some 
mistake,  but  what  the  mistake 
was ;  and  what  limitations  should 
have  been  made  instead  of  those 
made:  bow  else  can  the  Court 
tell  bow  to  rectify  it?  It  is 
right,  and,  if  it  is  not  done,  the 
legal  operation  most  prevail.  I 
am  of  opinion,  that  here  is  no 
doubt,  what  shoold  have  been 
done.  This  is  a  qnestion  be- 
tween the  two  sons,  what  wss 
the  intention.  They  say,  all 
equally  to  take  it. 

I  think  I  cannot  make  such 
construction. — If  it  had  been  a 

.    maniage 
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death  her  daughter  would  be  entitled  tor  one  third;   upon         1®^* 
which  he-  made  a  settlement  according  to  her  desire.    The      Barstow 
mere  circumstance  of  standing  by  in  such  a  case  has  been  v. 

considered  as  binding  the  party:  but  where  this  sort  of  encou-^^^^^^®'*'^''* 
ragement  had  been  held  out^  there  is  no  doubt^   the  person 
holding  it  out  and  all  claiming  under  that  person  are  bound. 


marriage  settlement,  I  conld  not, 
bnt  it  would  have  been  a  limita- 
tion to  first  and  every  other  son. 
I  agree,  that  this  is  not  to  be 
taken  so  strongly  ;  because  it  is 
Tolnnlary  :  hot  the  intention  was 


In 

other  estate,  that  they  thought 
would  not  be  included  in  the 
first;  and  they  transcribe  the 
settlement. 

Then  the  recitals  of  this  set« 
tlement  in  the  subsequent  mort* 


clearly  to  leave  it  to  the  judg-  gages:  but  they  only  recited  it* 

ment  of  the  husband  and  wif^  fui  it  stood;  and  I  lay  the  less 

according  to  the  state  of   the  weight;  because  I  am  persuaded, 

family.      They  had    then    two  that  they  thought  the  words ''  de- 

children.    The  youngest  is  pro-  **  fault  tliereof"  meant,  of  chil- 

vided    for.     They  might  have  dren. 

more.    Tfiey  have  not.  Then  against  what  parties  will 

I  am  therefore    of  opinion,  this   rectification    operate?     It 

that  from  the  implication  of  the  cannot  affect  the  mortgages  or 

word  ''  issue"  the  usual  limita-  bonds;    and    as    to    Mr.  Lee, 

tion  should  take  place,  and  that  though,  if  he    had    notice,  he 

the  settlement  should  have  been  might  be  affected,  yet  there  is 


to  such  issue  as  they  appoint: 
if  no  appointment,  to  first  and 
erery  other  son;  then  to  the 
danghters :  then  to  husband  in 
fee. 

*But  the  Pefendant  still  says, 
that  the  husband  and  wife  have 
confirmed  the  settlement,  as 
made;  and  therefore  no  occa- 
sion to  recur  to  any  other  in- 
structions. 

But  the  first  confirmation  they 
insist  upon  is  a  deed,  by  which 
they  plainly  admit,  that  they  in- 
tended only   to    take   in  some 


no  proof  of  these  instructions 
against  him;  and  therefore  it 
cannot  affect  bis  debt. 

3d,  How  far  is  this  relief  to 
extend,  to  all  the  estates  or  only 
part?  For  it  is  said,  that  part 
of  the  estate  was  mortgaged  by 
husband  and  wife;  and  the 
equity  of  redemption  being  re- 
served, amounts  to  a  new  limK- 
ation  and  appointment;  and  so 
this  not  subject  to  the  relief— 
but,  I  think,  they  meant  not  to 
make  any  appointment  but  only 
to  mortgage  the  estate  (*)• 


(*)  See  some  farther  particnlars  of  this  case  io  the  jodgmeDt,  post,  stated 
by  the  Lord  Ckaneelhr  from  Lord  Hardwieke's  Note  Book. 

TT« 
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laoo.         In  TeasdiJe  v.  Tefudale  ( 93)  a  father  having  stood  by,  trhSif 

Barrow     *  settlement  was  made  by  his  son,  and  being  privy  to  the  fiut 

9.  of  the  settlement,  though  not  conusant  of  his  tide,  was  bound. 

KiLTiNGTON.   It  is  clear,  that  if  the  fact  had  been  understood,  Mrs.  KiUfimg- 

ton  would  have  been  called  on  to  make  a  settlement  of  one 
third.  This  is  stronger  therefore  than  TecudcUe  t.  Teaidale: 
Mrs.  Kilvington  haidng  been  active  in  the  treaty;  and  havmg 
held  out  to  the  husband,  that  her  daughter  was  entitled  to 
this  third  of  the  estate.  She  understood  that  to  be  the  eflfect 
of  the  settlement :  or  she  knewj  it  was  the  agreement  <hi  her 
marriage,  but  defectively  executed.  The  estate  therefore  most 
continue  to  be  enjoyed,  as  it  has  been,  in  thirds ;  and  then  aB 
the  Plaintiffs  are  ^ititled :  but  though  the  construction  of  die 
settlement  should  be  clear  at  law,  the  Plaintiff  Barsiaw  is 
entitled  in  equity  to  have  it  rectified.  There  could  hare  been 
no  doubty  if  a  suit  had  been  instituted  during  die  fife  of 
Mrs.  Ktlmngtofu 
It 

I  599  ]  Mr.  Lloyd  and  Mr.  Alexander,  for  the  Defendants. 

This  is  a  case  of  the  first  impression.  A  Court  of  Law  has 
already  construed  this  settlement;  and  it  could  not  be  the 
subject  of  doubt  at  law.  With  respect  to  any  equity,  tiheie 
are  no  articles^  no  agreement,  nothing  to  shew  an  intention 
different  from  that  expressed  in  the  deed.  There  is  no  in^ 
stance  of  correcting  an  actual  settlement,  conveying  legal 
estates,  unless  there  is  something  to  correct  it  by,  and  to  shew 
the  mistake.  That  rule  is  laid  down  by  Lord  Talbot  in  Legg 
V.  Goldmre ( 93 )•  Mrs.  Kilvington^  letter  cannot  under  the 
circumstances  be  received  in  evidence.  It  is  very  dangerous 
to  permit  a  letter  written  in  this  way,  to  be  evidence  of  what 
it  was  intended  this  settlement  should  be ;  which  was  executed 
so  many  years  before :  the  letter  being  written  after  ihe  death 
of  the  husband  and  all  other  contracting  parties.  The  letter 
also  is  very  loose  in  its  expression.    If  the  setdement  is  to  be 

corrected, 
(92)  Select  Cases  in  Chancery,  (93)  Far.  20.  See  all  the 
59.  The  Attorney  General  men-  cases  upon  that  subject  con- 
tioDed  this  as  an  anoDjmons  sidered  by  Mr.  J^eame,  ConL 
book,  and  therefore  perhaps  not  Hem.  138,  &c\  4th  edit^ 
to  be  considered  of  »o  much 
aathority. 
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corrected,  what  estate  t)uglit  to  be  limited  by  this  Court  ?    The         1 800. 
bill  suggests  an  estate  either  in  tail  or  in  fee:  but  it  ifi  evident,       ^  ^"^"^ 
the  reversiofi  in  fee  was  to  go  to  the  mother ;  which  could  not  ^^ 

be,  upon  the  construction,  that  the  preceding  limitation  was  a  Kilvh^gton^ 
4ee  {  and  supposing  it  an  estate  tail,  by  the  death  of  two  of  the 
daughters  without  issue,  unless  cross   remainders  could   be 
raised,  the  mother's  reversion  would  have  come  itito  possession. 
If  the  terms  of  that  letter  are  pursued,  the  limitations  would 
have  the  same  effect  as  those  of  the  settlement.    The  cases 
cited  bear  no  analogy  to  this.    This  Court  has  always  been  in 
the  habit  of  correcting  instruments,  where  manifest  mistake 
appears  upon  the  face  of  them,  or  can  be  shewn  by  evidence. 
But  there  is  nothing  to  rectify  by  in  this  case.    The  mistake,  if 
any  between  these  parties,  was  as  to  the  construction,  not  in 
the  preparation  of  the  mstrument.    The  jurisdiction  in  amende 
ing  such  an  instrument  by^  parol  evidence  of  conversations  and 
loose  letters  by  persons  unacquainted  with  business,  is  of  a 
very  delicate  nature.    In  Randal  v.  Randal  the  husband  had 
by  a  solemn  instrument  declared  his  intention  in  the  execution 
of  those  instruments ;  and  the  reason,  *why  it  was  kept  secret 
and  done  in  that  form,  also  appeared.     Teasdale  v.  Teasdale 
]»  a  case  of  the  same  nature.     The  evidence  arose  at  the  time  c 
a  most  solemn  instrument  was  executed,  explaining  with  great 
exactness  what  estate  the  son  was  intended  to  have:    the 
£ither  a  party,  or'  at  least  *  privy.    Another  class  of  cases  is       [  *600  ] 
that  of  fines  and  recoveries :  which  are  considered  as  common 
assurances ;  and  therefore  the  Court  of  Common  Pleas  fre- 
quently amend  them ;  and  there  cannot  be  any  difference  be- 
tween that  jurisdiction  and  this :  but,  there  never  has  been  an  ' 
instance  of  that,  unless  some  instrument,  shewing  distinctly, 
what  was  meant  by  the  parties,  existed  at  the  very  time  the 
fine  or  recovery  passed,  to  amend  by.    Powel  y*  Peach  ( 94 ) 
IB  a  very  strong  instance :  the  attorney,  who  solicited  that  fine, 
ginng  very  distinct  evidence  as  to  the  mistake. 

Upon  the  second  point,  relating  to  the  ¥\tLvaiiS  Barsiow 
aaly,  this  letter  is  too  uncertain  to  proceed  upon  at  this  dis- 
tance of  time,  after  the  deaths  of  parties.  There. is  no  recital 
ia  BiarHoufs  settlement  upon  this  subject.  It  appears  clearly, 
tbat  Mrs;  Barstaw  had  property  suiRcient  to  make  her  a  pur- 
chaser 
(04)  2  Black,  1202, 
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1800. 
Barstow 


chaser  of  that  provision  of  lOOL  a-year.    The  letter  importsi 
not  that  Mrs,  Barstow  woald  be  entitled  in  her  own  right,  but 
^  that  she,  Mrs.  Kilcingtan,  would  do  some  act  to  give  her  an 

KiLviNGTON.  equal  share  with  her  brothers  after  the  mother's  death.  Taking 

the  letter  to  amount  to  an  agreement,  as  that  and  the  setde- 
ment  were  both  previous  to  the  marriage,  upon  Lord  TalbaCi 
rule  it  must  be  presiuned,  they  changed  their  intention,  and 
came  to  a  new  agreement ;  which  is  evident  from  the  want  of 
any  recital,  and  the  circumstance,  that  Mrs.  Kilvingtan  was 
not  a  party.  Mrs.  Kilvingtan  could  have  stated,  how  it  was. 
Barstow^  who  was  an  attorney,  if  he  relied  upon  tliis,  ought 
to  have  taken  care  to  have  it  inserted  by  way  of  recital.  There 
is  no  contract  or  consideration  to  bind  Mr.  Kilvington.  Though 
he  executed  the  settlement,  he  was  under  age  at  his  sister  i 
marriage.  If  he  was  mistaken  either  in  fact  or  law,  it  was  an 
innocent  mistake.  Nothing  is  prayed  upon  his  acts,  letters, 
and  accounts*  His  letters  are  read  only  to  shew,  what  his 
understanding  of  the  settlement  was. 


[  ♦601  ] 


The  Attorney  Gern^al^  in  Reply. 
If  a  bill  had  been  filed  against  Mrs.  Kilvington  after  the 
death  of  her  husband,  stating,  that  tlie  contract  was,  that  the 
estate  should  be  settled,  not  so  as  to  give  her  the  absolute 
interest,  subject  only  to  the  Ufe-interests  in  her  children,  but 
that  the  children  should  take  the  absolute  interest^  •  and  she 
had  admitted  an  agreement  to  that  effect^  the  Court  would 
have  rectified  the  settlement.  She  has  by  writing  declared* 
that  was  the  agreement  Undoubtedly  the  words  '*  for  ever** 
are  ambiguous.  *  The  construction  ought  to  be  most  bene- 
ficial to  her,  by  construing  it  an  estate  tail,  not  a  fee;  and 
cross-remainders  must  be  impUed.  The  true  ground  of  all  the 
cases  is,  that  if  the  fact  of  mistake  is  distinctly  proved  bjr 
unquestionable  evidence,  the  Court  will  rectify  the  settlement 
according  to  the  intention.  The  understanding  of  all  the 
family  affords  a  strong  presumption  of  the  intention.  In 
D'OlUffe  V.  The  South  Sea  Conq^any  (95)  an  issue  was  di- 
rected 


(05)  10th  Feb.  1734,  before 
Lord  Talbot:  cited  for  another 
purpose  by  the  name  of  D'O/t- 
phant  V.  The  South  Sea  Company , 


in  Henhle  v.  The  Royal  Exchm^ 
Aitwrance  Company,  1  Vet.  317* 
The  Attorney  General  cited  it 
from  Lord  Talboi^B  note. 
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rected  to  try^  whether  the  period  was.  to  be  six  months  or  two         1B00, 
months^    upon  a   mere   verbal   communication    betwe«[i  the      Barstow 
parties;  and  the  jury  found  the  mistake,  that  upon  filling  up  v. 

the  instrument  six  months  were  inserted  instead  of  two  months;  Kilvingtow.  , 
and  upon  that  verdict  relief  was  given.  D'OUiffe  had  given 
security  not  to  carry  goods  under  certain  circumstances ;  and 
if  information  should  be  given  within  six  months,  that  he  had 
done  so,  he  was  to  pay  certain  stated  damages.  Information 
was  given,  and  the  Company  brought  an  action ;  upon  which 
he  filed  the  bill,  alleging,  that  the  time  was  twp  months  in- 
stead of  six  months. 


Lord  Chancellob   stated    the    case,    and  delivered   his     Amg,  Xltkm 
opinion. 

I  cannot  entertain  a  moment's  doubt,  that  Mr.  Barskno  hk 
entitled  upon  the  letter  against  the  heir  of  Mrs«  Kihingtan  to 
hold  one-third  of  the  estate,  as  agreed  by  her  to  be  part  of 
the  portion  of  his  wife.  The  doubt,  that  struck  me,  was, 
whether  the  letter  could  go  farther,  and  could  aid  the  other 
Plaintiff,  the  second  son.  The  settlement  itself  is  certainly 
such  as  never  could  have  been  the  deliberate  intention  of  the 
parties  making  it.  There  are  evident  marks  of  great  inac- 
curacy and  great  want  of  skill  in  the  perscm,  who  drew  it* 
The  consideration  of  what  it  ought  to  be  leads  one  to  refer  to 
the  letter  of  the  mother.  She  declares,  her  agreement  was, 
that  the  estate  should  be  settled  equally  among  the  children 
for  ever. 

The  Attorney  General  has  furnished .  me  with  a  very  good 
note  (  96}  of  die  case  o{  Jenkins  v.  Quinchant;  which  is  confirm- 
ed by  Lord  Hardwicke'%  own  note.  It  is  almost  in  point :  but 
the  \M/st  pi  Jenkins  is  not  quite  so  strong  as  that  of  Mrs,  Kil- 
wngton  *in  this  case.  Upon  the  occasion  of  the  marriage  of  [  *6QS  ] 
one  of  her  children  she  thinks  £t  to  communjicate  to  the  in- 
tended  husband,  what  the  fortune  of  her  daughter  was :  and 
she  expressly  declares,  what  her  object  and  view  were  in  the 
settlement  made  on  her  marriage;  and  it  appears,  the  family 
had  construed  it  in  the  manner  her  intention  bore  that  it 
should  be  considered.  In  that  case  by  a  settlement  after 
insMrriage  the  husband  and  wife  conveyed  to  their  joint  ap- 
pointment^ 
(96)  Stated  ante,  in  a  note,  696. 


602  CASES  IN  CHANCERY. 

idop.  pointtnent ;  in  default  of  appointment,  to  them  for  life ;  and 

^  ^^^^^  after  the  decease  of  the  survivor  to  the  use  of  all  or  any  of 

m%  A  RSTO  W 

^  the  child  and  children  in  such  shares  and  proportions,  and  for 

KiLVJNGTON.    stich  estate  and  estates,  term  or  terms,  and  payable  at  such 

time  or  times  and  in  such  manner  and  form,  as  the  husband 
shoultl  by  deed  or  will  al^point;  and  in  default  thereof  to  the 
husband,  his  heirs  and  assigns  for  ever.  The  wife  died; 
leaving  one  son.  The  husband  and  wife  had  joined  in  a 
mortgage,  reciting  in  the  deed  this  settlement  verbatim.  The 
husband  died  without  appointment ;  and  under  the  last  limi- 
tation, to  him  and  his  heirs,  he  devised  to  his  second  wife,  the 
Defendant. 

The  note  goes  no  farther  than  that  point :  but  upon  looking 
into  Lord  Hardtviclce's  note  book  I  find,  the  point  was  raised 
by  himself;  for  the  cause  came  on  originally  by  a  bill  by  cre- 
ditors, creditors  of  the  husband,  against  the  widow  and  the 
son  of  the  first  marriage,  the  heir  at  law,  for  satisfaction  of 
their  debts  put  of  the  estate ;  and,  the  estate  being  subject  to 
a  mortgage,  the  mortgagee  was  a  party.  A  cross  bill  was 
filed  on  behalf  of  the  infant;  insisting,  that  upon  the  con- 
struction of  the  settlement  he  was  intended  to  have  this  estate ; 
because  the  words  *'  in  default  thereof*'  must  not  be  construed 
to  mean  in  default  of  appointment,  according  to  the  just  con- 
struction of  the  settlement,  being  made  upon  marriage;  but 
inust  be  in  default  of  issue.  In  the  course  of  the  cause  it  was 
stated  in  support  of  the  construction  of  the  infant,  that  there 
was  a  letter  written  by  the  husband,  directing  the  attorney,  who 
drew  the  settlement,  in  what  manner  the  settlement  should  be 
prepared;  and  that  letter  expressly  directed,  that  it  was  to  be  so 
drawn,  that  in  case  the  husband  should  die  without  issue  by  the 
wife,  he  himself  was  to  have  the  power  to  dispose  of  the  estate, 
but  in  no  other  case.  Lord  Hardwicke  at  first  very  much  felt 
the  circumstances  pressing  him :  but  also  feeling,  that  he  could 
not  put  that  construction  upon  the  settlement,  that  would  fiiTor 
the  case  of  the  infant,  he  directed  the  biU  to  be  amended; 
[  *603  ]      *  charging  the  letter;  and  making  that  the  ground  of  relief. 

There  were  a  great  many  points ;  and  Lord  Hardwicke  gave 
a  full  opinion,'  against  the  infant  as  to  the  construction  of 
the  settlement,  but  that  the  letter  controHed  the  settlement ; 
and  that  it  was  mistake  in  not  following  the  letter ;  and  there- 

fore 
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fore  that  the  effect  of  the  letter  was,  that  the  children  of  the         1800. 
marriage  must  take  the  estate ;  and  the  power  of  the  father  to      Barstow 
dispose  of  it* could  only  be,  if  there  should  be  no  children.  v. 

There  were  two  children.    Upon  the  adoption  of  that  letter,  Kilvingtok. 
as  controlling  the  settlement.  Lord  Hardwicke  decided  in  favor 
of  the  issue  against  the  devisee ;  observing  that  it  could  not 
affect  the  mortgagee,  if  the  parties  wished  it. 

The  cases  are  so  very  parallel :  there  is  only  this  difference : 
diat  was  a  letter  of  instruction  prior  to  the  settlement ;  which 
might  be  equivocal ;  as  there  might  be  an  intermediate  alter- 
ation of  the  intention:  but  this  is  a  declaration  made,  not 
loosely,  but  upon  the  marriage  of  one  of  the  children,  what 
the  wife's  intentions  were  in  an  existing  settlement ;  being  also 
one,  which  no  man  of  judgment  would  have  made.  Therefore 
I  have  no  difficulty  in  making  a  decree  in  favor  of  the  Plaintiff 
Henry  Medley  Kilvingfan  as  well  as  Mr.  and  Mrs.  Barstow. 
The  Plaintiff  Barstow  claims  as  a  creditor ;  and  therefore  ia 
entitled  to  costs  out  of  Mrs.  Kilvington^s  estate ;  for  the  letter 
bound  her,  and  those,  who  take  her  estate. 

Declare  according  to  the  prayer  of  the  bill,  that  the  settle-, 
ment  ought  to  be  rectified  according  to  the  declaration  of  the 
letter  of  Mrs.  Kihington  ;  whereby  the  Plaintiff  Barstow  in 
right  of  his  wife  is  entitled  to  one-third  of  the  estate  in  fee ; 
and  the  other  Plaintiff  Kihington  is  entitled  to  one  other 
third  of  the  estate ;  and  they  must  hold  and  enjoy,  till  the 
^n£Emt  comes  of  age ;  and  then  there  must  be  a  conveyance. 
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^^^^- .  ( 97)  BYNE  V.  VIVIAN. 

Jan.  28M,  ^      ' 

Aa  anoaily.  jaENRY  BYNE,  being  seised  of  premises  at  MUdum 
secured  by  a  in  the  county  of  Surrey  for  his  life,  granted  to  Josiah 

on     an  Vivian  an  annuity  of  15/.  a-year  during  the  life  of  the  grantor : 

b  *  ffvoid  the  *"^^  ^7  ^"d^'^^res,  dated  the  9th  oi  July^  1784^  Eyne  de- 
memorial  not  mis^  the  premises  at  JIfifcAam  to  Vivian,  his  executors>  ad- 
taking  notice  ndnistrators  and  assigns,  for  99  years,  if  Byne  should  so  long 
of  the  term,  live,  without  impeachment  of  waste,  to  secure  the  annuity  out 
and  the  clause  ^f  ||jg  rents  and  profits  or  by  sale  or  mortgage ;  with  a  proviso 
of  redemption,  g^^  redemption  upon  six  months  notice  on  payment  of  105^ 
t  f  Ik  ^'  ^^^  whole  annuity,  and  in  the  like  proportion  for  any  par^ 

JonsTdrration ""  ^^^  ^!^  ^^S^^  ^^^^^^^  «^  «i^«  »«^  *<>  '^^^n*'  ^^^  aU 
in  money,         ftrrears.     Byne  also  executed  a  bond  of  the  same  date  in  the 

though  it  was    penalty  of  210L  for  the  payment  of  the  annuity.     He  gave 

paid  by  draft,  a  receipt  at  the  same  time  for  105/.  therein  mentioned  to  har^ 

a  general  ac-    ijeen  the  consideration. 

count  was  de-      j^^  |.jrgg  ^.j^^  premises  were  conveyed  by  Byne  and  the  other 

. ,      ^.         persons  interested  in  them  to  Powell,  to  hold  to  him,  his  heirs 
consideration  ,       .        ^  .  , 

with  interest    ^^^  assigns  for  ever  upon  certain  uses  and  trusts. 

and  costs,  and  '^^^  ^^  ^^^  ^^^  ^^^  the  purpose  of  setting  aside  the 
of  all  money  annuity,  upon  two  olgections  to  the  memorial  of  the  indenture 
received  under  and  bond,  registered  under  the  Annuiiy  Ad (98):  first,  that 
the  annuity:  the  clause  of  redemption  was  not  contained  in  the  memo* 
the  balance  to  ^al  (  99  )  :  2dly,  that  the  •  consideration  was  not  truly 
T^f    A        'f    stated  (100);  being  expressed  to  be  paid  in  money;  whereas 

.     4U     '        it  was  paid  by  drafts  on  a  banker  ( 1  )«     A  third  objection 
any,  tiie  secu*  sr  ^  \    ^  ^ 

rities  delivered  ^** 

up,  and  a  con-      (97)  it  has  been  thought  con-  Steadman  v.  Purchase,   6  Term 

^        '             venient    to    deviate     from    the  Rep.  B.  R,  737.    Harris  v.  Sia- 

course  of  the  dates,  in  order  to  pleion,  7  Term  Rep.  B.  R.  205. 

briog  together  this  and  the  four  (100)  See  Rnmball Y.Murray, 

following  cases  upon  the  Annui-  3  Term  Rep.  B.  R.  298.    Berry 

ty  Act.    See    the    note,    ante,  y.  Bentley,  6  Term  Rep.  B.  R. 

Vol.  II,  36.  690,  and  the  references  in  the 

(98)  17  Geo.  Ill,  e.  26,  re-  note  to  the  next  case. 

pealed  by  statute  53  Geo.  Ill,  (1)  Buff   v.  Atkinson,    post, 

c  141.       See  the    note,  ante.  Vol.  VIII,   677,    as  to  drafts 

Vol.  II,  36.  drawn   by  a  third  person,  not 

(09)  Upon  this  objection,  see  mentioned  in  the  memoriaL 
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was  taken  at  the  bar,  that  the  term  was  not  noticed  in  the 
memorial. 

The  .  bill  charged,  that  the  Defendant  advanced  onl^ 
98/.  5s.  2d.  as  the  consideration.  The  answer  stated,  that  the 
Defendant  did  upon  the  9th  of  July.  1784  advance  105L  to 
the  Plaintiff  by  giving  him  a  draft  received  by  the  Defendant 
from  James  Potter  upon  *his  bankers.  The  annuity  was  paid 
down  to  1795 ;  from  which  time  it  was  in  arrear. 

The  bill  suggested,  that  the  Defendant  had  been  in  posses- 
sion of  the  premises. 

The  Attorney  GenertU,  for  the  Hainti£fs. 
The  memorial  does  not  state  the  term  of  99  years  at  aD^ 
nor  the  clause  of  redemption ;  nor  is  the  payment  of  the  con^ 
sideration  truly  stated.  All  these  objections  are  &taL  It  was 
determined  ( 2 )  by  Lord  Chief  Baron  Eyre  and  the  otiier 
Lords  Commissioners,  that  if  all  the  trusts  are  not  inserted  in 
the  memorial,  that  objection  is  fataL 

■  • 

Mr.  Mansfield,  for  the  Defendant. 

There  is  nothing  in  the  act  requiring  the-  insertion  of  all 
the  circumstances.  It  has  been  held  lately,  I  admit,  that  pay^ 
ment  of  the  consideration  by  a  draft  ought  to  be  mentioned. 
In  T/te  Duke  of  Queensberry's  Case  (  S  )  the  annuity  was  lost^ 
because  a  servant,  who  had  been  sent  to  a  banker's  with  a 
draft,  was  not  mentioned  in  the  memoriaL  Several  casei 
before  the  Court  of  King's  Bench  have  been  put  off  till  next 
Term,  in  the  hope,  that  an  Act  of  Parliament  will  be  passed 
to  relieve  in  fair  cases.  This  was  a  very  honest  transaction;. 
The  consideration  is  seven  years  purchase. 

Another  very  serious  consideration  is,  whether  this  Court 
will  entertain  a  bill  to  set  aside  an  annuity  upon  this  ground. 
It  is  ridiculous  tp  consider  this  as  a  bill  for  an  account.  There 
is  no  foundation  for  an  account  upon  the  J>iD  and  answer  (4). 

The 


6d4d 
leOD. 


(2)  Ahmj  v.  BurltoHf  ante, 
Vol.  II.  29.    4  Bro.  C.  C.  121- 

(3)  Post,  Vol.  VIII,  679. 

(4)  Mr.  Maddock  ($  Madd. 
4i7»)  states  from  the  Register's 
Book|  that  the  Ull  in  this  case 


oflTered  the  accoant  It  certainly 
does  not  appear  from  the  laii- 
gnage  both  of  the  Bar  and  the 
iCoart  to  have  beeo  so  under- 
stood. 


Byne 

VlVlAW, 


[♦605] 


Btne 
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laoo.  The  Defendant  states  the  sums  he  has  received  and  the  arrears 
due.  It  is  aU  consequential  upon  the  Court's  exercising  ju- 
risdiction by  setting  aside  the  annuity.    The  jurisdiction  is 

Vivian.  founded  upon  the  AnauityAcL  This  is  not  a  bill  to  set  aside 
a.  bond  or  any  instrument  on  account  of  a  corrupt  considera- 
tion, which  the  policy  of  the  law  condemns,  or  of  any  fraud  by 

;    .  the  person  obtaining  the  bond ;  but  upon  formal  objections 

under  the  act,  making  all  the  instruments  void ;  of  which  the 
person,  who  has  got  the  annuity,  never  can  make  the  least 
use ;  and  the  grantor  cannot  be  injured,  if  the  instruments  are 
suffered  to  subsist.     The  moment  any  attempt  is  made  to  en- 

[  ^606  }      force  the  annuity,  the  Court  will  declare  the  instrument*  void; 

and  if  it  should  go  to  trial,  the  moment  the  instrument  is 
produced  there  is  an  end  of  it.  The  demise  is  void.  The 
deed  itself  expressly  shews,  the  demise  was  made  merely  to 
aecnre  the  annuity.  Upon  an  ejectment  brought  upon  this 
deed  the  Court  might  immediately  under  the  .terms  of  the 
Act  interpose  on  motion.  It  is  impossible  to  stir  a  step 
upon  that  deed  without  proving  a  proper  memorial.  The 
Plaintiff  then  comes  into  Equity  to  do  that,  which  might 
be  done  on  motion,  if  any  proceeding  was  taken  to  enforce 
this  annuity. 

This  bill  is  wholly  different  from  a  bill  to  set  aside  a  bond 
or  any  other  instrument  given  upon  a  corrupt  consideration. 
Such  biUs  were  formerly  entertained  upon  this  ground ;  that 
the  corrupt  consideration  could  not  be  pleaded  at  law ;  that 
being  considered  an  averment  contrary  to  the  instrument :  but 
that'  has  been  held  by  the  Court  of  Common  Pleas  (5)  and 
afterwards  by  the  Court  of  King's  Bench  to  have  been  founded 
on  a  mistake  of  the  rule,  that  an  averment  cannot  be  made 
against  a  deed ;  for  that  only  shews  the  real  consideration ; 
and  there  is  no.  reason  why  the  party  should  not  avail  himself 
of  the  objection  at  law,  if  by  the  policy  of  the  law  the  instru- 
ment is  void.  Those  cases  however  are  very  different  firom 
this ;  proceeding  upon  a  clear  ground;  that  though  since  those 
determinations  the  party  might  avail  himself  of  the  objection 
at  law,  yet  the  evidence« might  be  lost!  the  witnesses  might 
die ;  and  it  would  be  uncertain,  whether  he  could  at  a  future 
period  prove  the  corrupt  consideration.     But  in  this  cAse  the 

proof 
(;^)  Comit$  V.  BlaiUtmi  2  Wils.  341. 


CASES  IN  CHANCERY. 


006 


proof  lies  upon  the  person,  who  wisheis  to  avaQ  himself  of  tile 
instrument.  He  must  produce  a  memorial;  and  if  he  does 
noty  the  other  party  may  get  a  copy  of  it  from  the  office. 
This  sort  of  case  therefore  afEords  nothing  of  the  princijde 
of  Quia  timeL  With  regard  eren  to  a  bond  Upon  a  corrupt 
consideration  your  Lordship  in  Franco  v.  BoUon  (  6  )  was  of 
opinion,  that  since  that  may  be  insisted  on  at  law,  the  necessity 
for  the  interposition  of  this  Court  is  gone ;  and  allowed  the 
demurrer.  But  in  this  instance  the  ground  for  the  interposi- 
tion of  this  Court  does  not  exist.-  The  instrument  is  not  only 
void  at  law,  but  the  party  to  be  eflfected  by  it  has  the  proof 
always  in  his  power.  *  There  is  no  pretence  for  an  account ; 
and  the  whole  foundation  of  the  biB  is^  that  the  grant  of  the 
annuity  is  void. ' 

The  Attorney  General^  in  Reply.  * 
Upon  all  the  grounds,  upon  which  this  Court  proceeds  in 
giving  this  species  of  relief,  a  decree  must  be  obtained  in  this 
case.  The  Court  of  King's  Bench  did  at  one  time  order  such 
instruments  to  befdelrrered  up  to  be  cancelled :  but  now  they 
disclaim  that  jurisdiction.  This  is  an  incumbrance  upon  the 
estate;  which  cannot  be  disposed  of,  till  this  term  is  disposed 
of.  A  Court  of  Equity  has  taken  jurisdiction  in  cases^  where 
the  security  has  been  void  at  law ;  as  upon  usurious  contracts. 
The  party  has  a  right  to  come  to  have  the  instrument  deli> 
vered  up.  The  reason  is,  that  he  has  a  right  to  have  the 
property  cleared ;  and  that  the  other  shall  not  retain  the 
security,  merely  to  keep  a  cloud  over  the  title.  In  hofdAher^ 
gdvenny's  Case^  the  bill  was  filed  for  the  purpose  of  getting 
rid  of  several  annuities.  The  consideration  was  really  paid, 
but  not  in  the  manner  expressed  in  the  memorial.  Your  Lord- 
ship had  that  point  determined  in  the  Court'of  King's  Bench; 
and  upon  the  decision  against  the  annuity  made  the  decree ; 
holding,  that  having  made  a  demise  of  his  estate  he  had 
a  right  to  have  it  cleared. 


1800. 


Bynb 
Viviah; 


[0071 


Lord"  Chancellor. 

That  is  the  case,  in  which  it  was  determined,  that,  if  the 

mode  of  paying  the  money  was  not  exactly  as  set  forth  in 

ike 
>  (6)  Ante,  Vol.  ITI,  308;  but  see  the  note,  871. 
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Bynb 
Vivian. 


ihie  memorial,  the  annuity  u  bad.  I  felt  a  doubt  upon  that*  If 
a  man  pays  by  his  clerk,  and  it  is  expressed  in  the  memorial 
to  be  paid  by  himself,  it  does  not  occur,  to  me,  that  it  would 
not  be  good  ( 7  )•  Would  it  not  be  as  well  to  revise  that 
determination?  It  seemed  to  me,  that  it  never  went  so  far 
as  that  the  bearer  of  the  note  should  be  considered  as  the 
payer.  Any  attempt  at  an  Act  of  Parfiament  will  be  found 
very  difficult. 

With  respect  to  this  question,  there  are,  I  apprehend, 
several  decrees.  There  can  be  no  doiibt,  that,  though  a 
Court,  of  Law  would  set  aside  the  judgment,  yet  if  they 
come  to  a  determination  not  to  meddle  with  the  other  securities 
I  must  take  away  the  incumbrances ;  and  this  Court  does  it 
upon  equitable  terms ;  considering  him  as  an  incumbrancer. 
It  is  clear,  they  would  be  nonsuited  in  an  ejectment :  but  still 
it  is  an  incumbrance.  An  estate  is  created ;  and  a  charge  of 
15^  a-year  during  the  life  of  the  Plaintiff.  He  must  pay  the 
principal,  interest,  and  costs  ( 8 ). 


[608  ] 


The  Attorney  General  said,  the  sums  actually  received  by 
the  Defendant  must  be  taken  into  the  account. 


Mr.  iliait{/{e&f,  for  the  Defendant, 
Insisted  on  the  contrary ;  observing,  that  the  annuity  was 
paid  down  to   1795;  and  the  Defendant  ran  the  risk   the 
whole  of  that  time. 


Where  an  an- 
nuity is  set 
aside,  and  an 
action  brought 
for  the  money, 
an  account  is 
always  taken 
of  all  money 
received  onder 
the  annuity. 


Lord  Chancellor. 
The  terms  of  the  redemption  must  be  an  account  of  what 
18  due.  I  consider  it  as  a  loan.  There  is  not  a. single  case, 
Inhere  an  .annuity  has  been  set  aside,  and  an  action  at  law  has 
b6en  brought  for  the  money,  in  which  the  account  has  not 
been  taken.  I  remember  several  actions ;  and  the  account 
has  aliv[ays  been  taken  ( &)• 


(7)  See  Dalmer  v.  Barnard^ 
1  Term  Rep.  B.  K.  248. 

(8)  Post,  Vol.  VIII,  186. 
iff)  In  Weddell  v  Lynam,  lEsp. 


N.  P.  Cases,  809,  Lord  Ken- 
yon  appears  to  have  mled,  that 
in  an  action  brought  by  the 
grantee  of  ah  annuity,  void  un- 
der 
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The  decree  directed  the  Master  to  take  an  account  of  what 
was  dxie  to  the  Defendant  for  principal  and  mterest,  in  respect 
of  the  sum  of  105/.  paid  for  the  purchase  of  the  annuity^  and 
to  tax  his  costs  of  this  suit;  an  account  of  all  sums  received 
by  the  Defendant  on  account  of  the  said  annuity ;  and  it  was 
ordered,  that  wha^  should  be  found  due  from  the  Defendant 
be  deducted  from  what  shall  be  found  due  to  him  for  principal, 
interest,  and  costs;  and  upon  the Plainti£P's  pajring  to  the 
Defendant  what,  if  any  thing,  shall  remain  due  te  the  Defend- 
ant for  principal,  interest,  and  costs,  within  three  months  after 
the  report,  or  in  case  it  shall  be  found,  that  the  Defendant 
hath  been  fully  satisfied,  it  was  ordered,  that  the  Defendant 
deliyer  to  the  Plaintiffs  the  said  indenture  and  bond  to  be 
cancelled ;  and  also  convey  the  premises  free  and  clear  of  all 
incumbrances  by  him  or  any  person  claiming  under  him,  out 
of  which  the  annuity  was  payable,  or  as  he  shall  appoint ;  and 
deliver  all  deeds,  &c. ;  and  in  case  it  shall  appear,  that  the 
Defendant  has  been  overpaid,  it  was  ordered,  that  he  pay 
such  overplus  to  the  Plaintiff;  and  if  the  Plaintiff  do  not  so 
pay  what,  if  any  thing,  shall  appear  to  be  due  to  the  De- 
fendant, it  was  ordered,  that  the  biU  should  be  dismissed  with 
costs  (10). 


1800. 


der  the  Act  (ot  defects  in  the 
memorial,  to  recover  the  con- 
sideration, the  grantof  is  en- 
titled under  the  general  issoe  to 
an  allowance  of  all  payments 
made  on  account  of  the  annuity 
and  all  expences  incurred  upon 
it.  But  in  the  previous  case  of 
Beauehamp  v.  Barret,  Peake^s 
N.  P.  Cages,  109,  his  Lordship 
is  stated  to  have  held,  that  the 
payments  under  the  annuity 
were  not  to  be  allowed.  Tbft 
case  probably  turned  upon  the 


special  agreemept.  In  Hiekt  r. 
Hicks,  3  East,  16,  they  wer^ 
considered  to  be  subject  to  the 
Statute  of  limitations,  if  the 
Plaintiff  by  his  replication  had 
claimed  the  beneGt'of  it  See 
post.  Vol.  VII,  23.  HoU/rookr. 
Skarpey,  XIX,  131. 

(10)  See  the  four  following 
cases,  the  note,  ante.  Vol.  II, 
30,  and  HoUifook  v.  Sharpeff, 
post,  XIX,  131,  in  which  case 
this  decree  was  taken  as  a  pre- 
eedenU 


Bynk 

Vivian. 
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W<>^-  BYNE  V.  POTTER. 

Miorck  eth. 
Bill  to  sot        TOY  indentures,  dated  the  2d  of  July  1784,  the  Haintiff 
aside  an  an-  Henry  Byne  granted  an  annuity  of  45i  a-year  to  James 

noity,  secu  Poster,  secured  as  in  the  preceding  case^  by  a  term  for  years 
da  ^^^  ^  bond.'  The  consideration  was  the  Plaintiff's  promisory 
bond,  upon  ob-  ^^*®  ^  ^^  Defendant  for  100/.  advanced  upon  the  15th  of 
jection^to  the  Juste  preceding  by  the  Defendant's  draft  on  his  banker, 
memorial  for  which  note  was  given  up,  a  draft  for  206/.  lis.  &/.,  and 
nbt  containing  g/.  8*.  4rf.  paid  to  the  attorney  fpr  the  expence  of  the  transac- 
a  clause  of  re-  ^^^     rpj^^  Plaintiff  also  entered  into  a  covenant  upon  the 

emp  on,    or   g^  ^^  ^  ,    ^^  renew  a  lease  to  the  Defendant  as  a  farther 
not  statmg  the  ^ 

oonsideraUon     scciu'ity. 

Imly,  and  -^^^  ^^  ^^  ^^^  against  the  executor  of  Potter  (11)  upon 

other  defects,    several  objections: 

the  Defendant  Ist,  That  a  clause  of  redemption  was  not  set  forth  in  the 
admitting,  he    memorial: 

**^  Ti'^wts  ^y*  ^'^^  consideration  stated  by  the  memorial  was  315/. 
dne  to  him  for  ^^  *  ^^  notice  being  taken  of  the  promisory  note,  that  was 
principal  and  i^^^^  ^P  i  ^^  ^^  ^^^  agreement  for  renewal ;  which  was  part 
interest,  the     of  the  consideration  (12): 

secarities  were      Sdly,  The  attorney's  bill  of  8/.  8^.  4J.  was  deducted  ( 13 ) : 
decreed  to  be      4flily,  The  Defendant  being  tenant   of  the  premises  de- 
delivered  up  to  ducted  the  annuity  out  of  his  rent;  by  which  means  he  was 

be  cancelled     _^.j  •      j 

P^d  m  advance. 

arifl*     costs  

The  decree  declared^  that,  the  Defendant  admitting,  he  had 
received  more  than  was  due  to  him  for  principal  and  interest, 
the  deed  and  bond,  dated  the  2d  of  July  1784,  and  the  deed 
of  covenant  of  the  9th  of  July  1784,  ought  to  be  set  aside 
and  delivered  up  to  be  cancelled,  and  all  papers,  &c.,  belong- 
ing to  the  Plaintiff;  and  that  the  Defendant  pay  the  Plaintiff 
the  costs  of  the  suit(  14). 

(11)  Ante,  305.  (18)  ITU?  Duke  of  Bohmi  v. 

(12)  Jaquei  v,  WUhy,  Skm>e  v.  William»,  ante,  Vol.  11,  188. 
Webb^  1  Term  Rep.  B.  R.  667,  (14)  See  the  preceding  and 
732.  Kirkman  v.  Price,  1  H.  the  three  following  cases.  The 
Black.  309.  Ex  parte  Ansett,  costs,  it  is  said,  were  given  in 
Morris  v.  Cesall,  1  Bos.  4r  Pul.  this  case  opon  a  special  ground 
92,  208,  and  tlie  references  io  arising  oat  of  the  circamstances, 
a  note  to  the  preceding  case.  that  the  Defendant  had  been  the 

attorney* 
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attoniej.   Post,  Bromley  v.  Hoi-  -oosU  ag  a  set-oflT  againat  the  ad-  18dO. 

hndf  Vol.  VII,  3,  upon  the  ap-  mitted  over-pajmeot.    In  Duff         -^^"^ 

peal ;  and  Holbrook  ▼.  Sharpey,  v.  Atkin$tm,  post,  VIII,  677,  the  J'** 

XIX,  131 ;  where  the  difference  Lard  Chantelhr  refused  cost^;      -PoTTBR; 

between  this  decree  and  that  of  the  grantor  not  taking  the  ob- 

Byne  v.J^ivian  is  accoanted  for  jection,  till  the  consideration  was 

by  supposing,  that  this  PlaintiflT  repaid,  and  the  chance  turned 

did  not  press  for  the   account;  against  him. 

but  was  contented  to  take  his 

r  610  ] 
_  Rolls. 

*  1800. 

BROMLEY  V.  HOLLAND.  30*4. 

JulyAik. 
13  Y  indentures,  dated  the  16th  of  May  1788,  the  Plaintiff    Annuity  Yoid, 

in  consideration  of  two  several  sums  of  300/.   granted  ^^  memorial 
two  annuities  of  50/.  each  to  Samuel  Greathead;  and   de-  "®*  containing 

mised  the  rectories  of  St.  Mildred  and  St.  Maty  ColechurjcK      . 

^-,  •  '  redemption, 

to  Tyrrell  for  ninety-nine  years  (15),  if  the  Plaintiff  should  so  ^^^  gtatinir  the 

long  live  and  continue  the  rector,  upon  trust,  among  other  consideration 

purposes,  to   secure   these   annuities.     The  deeds  contained  truly,  and  be- 

clauses  of  redemption;  and  it  was  provided,  that  the  expehce  ixig  otherwise 

of  the  deeds  and  writings  should  be  paid  by  the  Plaintiff;  and  defective,  was 

that  two  former  annuities  of  25/.  a-year  each,  granted  by  him  *®^  ***"*  "^ 

to  Golightly  and  Protd;  should  be  redeemed  out  of  the  pur-    ,     p.  .    ' 

chase-money.  ,  having  "failed 

In  April  1792  Greathectd  assigned  the  annuities  to  Thomas  in  two  applica- 
Peacock f  in  consideration  of  5Q0/.  and  a  farther  sum,  some-  tions  to  the 
what  less  than  the  arrears  then  due.     In  1794  the  Plaintiff  Court  of  King's 
moved  the  Court  of  King's  Bench  to  set  aside  the  annuity  ^«nch  upon 
upon  an  affidavit,  stating,  that  in  the  negociation  Tyrrell  ac-  *^"®  ?       ® 
quainted  him,  that  40/.  had  been  expended  in  soliciting  the  «     .       *  '  4k 
purchase  of  the  annuity ;  which  sum  was  deducted ;  and  the  interval  been  a 
consideration-money  was  not  paid  wholly  to  the  Plaintiff,  but  was  party  to  the 

participated  assignment   to 

(15)  This  term  was  aifter wards    that  Oakden  wm  in  the  receipt  * 

assigned  to  Flashman.    See  the     of  the  rents  and  profits  under  a  o      i 

-Ti  ^  ^    A  •       *  wr.  '       ^  ^**  confined 

Jieport  of  the  Appeal,  post.  Vol.     power  of  attorney.  ^  ^.     filing  of 

VII,  3;  and   it  appears  there,  ^^^  bill.    The 

Defendant  was  held  entitled  to  the  original  consideration,  though  exceed- 
ing the  sum  paid  on  the  i^ssignment. 

Vol.  V.  U  U 
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]^8rticipftt^  by  GoUghily  and  Prout ;  and  was  paid  by  the 
drafts  of  Tyrrell  i  and  neither  the  whok  purchase-money  nor 
either  of  the  sums  due  to  OoUghtly  and  Proui  were  offered 
to  the  Plaintiff.  A  rule  to  shew  cause  was  obtained ;  whidi 
was  afterwards  discharged  with  costs.  In  February  1795 
Peacoc%  assigned  to  Arabella  Holland;  and  by  indentures, 
dated  the  1st  oiJune  1795^  to  which  the  Plaintiff  was  a  {Murty, 
it  was  declared^  that  Richard  Oakden,  then  in  the  receipt  of 
the  profits  of  the  rectories  under  a  demise  ( 15  )9  dated  the 
20th  of  June  1794,  upon  trust  to  pay  an  annuity  of  50/.  a-year 
granted  by  the  Plaintiff  to  Ralph  Oakden,  should  apply  the 
profits,  aft^r  paying  the  curate's  salary,  in  satisfaction  of  the 
annuity  of  100/.  a-year,  assigned  to  Arabella  Holland^  as 
well  as  the  said  annuity  of  50/.  a-year* 

In  Michaelmas  Term  1797  the  Plaintiff  again  moved  the 
Court  of  King's  Bench  upon  grounds  in  substance  the  same 
a,s  before ;  ^  and  the  rule  obtained  by  him  on  that  occasion 
was  also  discharged  with  costs  ( 16  ). 

The  bill  was  filed  upon  the  18th  of  June  1798;  prajing, 
that  the  indentures  of  1788  and  the  bond  and  warrant  of  at- 
torney and  the  indentures  of  the  1st  of  June  1795,  secufing 
the  annuity  of  100/.  a-year,  may  be  declared  void,  and  decreed  to 
be  4eliyered  up ;  and  that  the  Defendants  Tyrrell  and  Richard 
Oakden  may  re-assign  the  trust  terms  they  hold  in  the  rectories 
for  payment  of  the  annuity :  the  Plaintiff  offering  to  pay  what,  if 
any  thing,  shall  remain  due  from  him  in  respect  of  the  sum 
originally  advanced  for  the  said  annuity  and  legal  interest. 
The  grounds,  upon  which  this  relief  was  sought  under  the 

Act  (17),  were,  as  stated  by  the  bill,  that  in  the  memorial  no 

« 

notice  was  taken  of  the  clause  of  redemption,  of  the  poundage 
reserved  to  Tyrrell  upon  collecting  the  profits,  the  agreement 
for  satisfying  the  ^xpences  of  the  negociation  and  the  inden- 
tures of  the  1st  of  June  1795;  that  the  indentures  and  the 
memorial  express  the  consideration  of  600/.  to  have  been 
paid  in  money ;  whereas  it  was  in  fact  paid  by  the  drafts  of 

Tyrrell: 


(15)  See  note  (15),  in  the  pre- 
ceding page.  . 

(16)  Greathead  v.  Bromley,  7 
T^rm  Rep.  B.  R.  456.  See  also 
Hart  V,  Lovelace,  6  Term  Rep, 


B.  R.  471.     Schumann  v.  IFeo- 
therhead,  I  East,  537. 

(17)  17  Geo.  Ill,  c.  26,  re- 
pealed  by  53  Cfeo.  Ill,  c.  141. 
See  the  note,,  ante.  Vol.  II,  36. 
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Tyrrell:  Greath^ad  having  left  the  house  before  the  deeds 
Were  executed ;  and  Tyrrell  giving  his  drafts  to  Oati'ghtly  for 
158/.  \\s.  6d.y  and  to  Prout  for  165/.  \6s.  for  their  purchase- 
motiey  and  arrears  f  which  two^  sums  were  part  of  the  consi^ 
deration  '  mentioned  in  the  indentures  to  be  paid  by  Great- 
head;  and  the  Plaiiitiff  received  from  Tyrrell  his  draft  foif 
375/.  ins.  6d.  being  the  residue  of  the  600/. ;  which  the  Plain- 
tiff received;  and  paid  thereout  40/.  either  to  Tyrrell,  Greai^ 
heacTs  attorney,  or  to  Creagh,  the  money-broker,  who  intro- 
duced the  Plaintiff  to  Tyrrell,  for  the  expence  and  prenuum 
of  the  negociationJ  The  bill  farther  stated,  that  the  drafts  of 
Tyrrell  are  not  specified  in  the  indentures  or  the  memoridl ; 
and  both  those  instruments  express  the  consideration  to  have 
been  paid  by  Great  head;  whereas  it  was  paid  by  Tyrrell,  as 
above-mentioned ;  and  they  also  state  it  to  have  been  wholly 
paid  to  the  Plamtiff. 

The  answers  stated,  as  to  the  payment  of  the  consideration, 
that  Greathead  delivered  two  bank-notes  for  300/.  each  to 
Tyrrell;  and  left  the  rooin,  before  the  deeds  were  executed. 
After  the  ♦  execution  Tyrrell  delivered  the  two  notes  to  the 
Plaintiff;  who  observed,  that  With  those  notes  the  respective 
considerations  could  not  be  distributed  to  each  party  without 
change ;  upon  which  the  mode  of  settling  it  by  TyrrelFs  drafts 
was  adopted,  and  approved  by  the  Plaintiff;  and  at  his  request 
and  to  accommodate  him  Tyrrell  received  201.  and  three 
guineas  for  his  bill  of  costs.  They  admitted,  that  there  wad 
no  memorial  of  the  deed  of  the  1st  of  June  1795;  that  the 
drafts  of  Tyrrell  are  not  specified  in  the  memorial;  that  it 
eitpressed  the  consideration  to  have  been  paid  in  money,  and 
by  Greathead,  and  wholly  to  the  Plaintiff;  and  that  it  does 
not  notice  the  clause  of  redemption,  nor  the  specific  trusts  of 
the  indenture,  nor  the  covenant  for  poundage  reserved  therein, 
nor  any  agreement  for  satisfying  the  expences  and  premium 
of  the  negociation. 


1800. 


Bromlbt 
Holland^ 


[  •eig  ] 


The  Master  of  the  Rolls  intimated  considerable  doubts 
as  to  the  jurisdiction  of  a  Court  of  Equity  upon  legal  ob- 
jections ;  especiaUy  after  the  applications,  that  had  been  made 
to  a  Court  of  Law. 


UU2 
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Bromlkt 
Holland. 


[  •613  ] 


Mr.  Piggoti  and  Mr.  Leach,  for  the  Plidniiff. 

The  application  to  the  Court  of  King's  Bench  was  merely 
upon  the  manner,  in  which  the  consideration  was  paid:  but 
that  application  had  no  reference  to  this  clear  objection,  re- 
peatedly decided,  which  is  admitted  by  the  answer;  that  the 
memorial  takes  no  notice  of  the  clause  of  redemption.  It  is 
not  necessary  to  go  beyond  that  plain,  palpable,  pbjection;. 
but  there  are  many  more,  besides  that,  which  was  the  subject 
of  the  application  to  the  Court  of  King's  Bench.  The  de- 
cision upon  the  omission  of  the  clause  of  redemption  in  the. 
memorial  took  place  after  the  PlaintifTs  first  appUcation  to 
the  Court  of  King's  Bench.  Steadman  ▼.  Purchase  {\%) 
was  determined  in  1796. 

With  respect  to  the  jurisdiction,  in  Forster  v.  Daven- 
port ( 19)  the  Plaintifis  were  the  grantors  of  an  annuity  of  SOL 
a-year ;  and  the  reUef  was  given ;  and  the  account  directed : 
though  the  grantors  had  moved  the  Court  of  King's  Bench 
to  set  aside  the  annuity;  and  the  rule  they  obtained  was  dis- 
charged after  a  full  hearing  of  the  merits ;  and  a  second  appli- 
cation was  also  discharged,  but  upon  precisely  the  same  ground 
as  in  this  case ;  that  *  one  summary  application  being  dis- 
charged, the  Court  would  not  entertain  a  second. .  Byne  v. 
Vivian {20}  and  Byne  v.  Potter  (21 )  are  decisive  authorities 
as  to  the  jurisdiction.  This  is  the  case  of  a  trust.  The 
deed  of  1795  comprises  many  other  trusts.  The  Plaintiff 
must  come  into  this  Court.  He  has  no  remedy  anywhere ' 
else.  The  interposition  of  this  Court  is  necessary  for  the 
indemnity  of  the  trustee.  The  incumbrance  upon  the  estate 
must  be  removed.  There  can  be  therefore  no  doubt  of  the 
jurisdiction. 

This  point,  upon  which  this  annuity  is  clearly  vqid,  has  agein 
been  under  the  view  of  the  Court  of  King's  Bench  in  Harris 
V.  Stapleton{22\  and  another  case  determined  upon  the  same 
ground  since.  In  Hood  v.  Burlton{2S)  Lord  Commissioner 
Eyre  lays  it  down,   that  all  the  instruments,  by  which  an 

annuity 

(18)  6  Term  Rep.  B.  R.  737.  (21)  Ante,  the  last  case. 

.  (19)  At  the  Rolls,  18th  ifairA,  (22)  7  Term  Rep.  B.  R.  205. 

1797.  (23)  4  Bro.  C.  C.  121.   Ante, 

(20)  Anta^  the  last  case  but  Vol  II,  29. 
one. 


CASES  IN  CHANCERY. 


613 


annuity  is  seeured^  ought  to  be  registered.  There  would 
otherwise  be  great  opportunily  of  colhision ;  for  the '  con- 
sequence of  confining  the  memorial  to  the  deed  granting  the 
annuity  would  be,  that  the  principal  deed  would  be  made  after 
the  enrolment.  The  object  of  the  Act  was,  that  it  should  be 
publicly  known,  how  the  party  was  dealt  with,  not  in  the  pay* 
ment  of  the  con:&ideration  only,  though  that  it  is  a  material 
ingredient,  but  also  in  every  circumstance  of  the  transaction. 
The  application  to  the  Court  of  King's  Bench  was  upon  the 
fourth  section  of  the  Act  respecting  the  40L  returned  to 
Tyrrell;  and  it  is  only  to  cases  upon  that  section  that  the 
summary  jurisdiction  of  the  Court  of  Law  applies.  But  thi^ 
is  another  objection,  upon  the  first  section.  In  T^e  Duke  of 
Bolton  ▼•  JViUiams  (24)  it  was  insisted,  that  only  the  deed,  as 
to  which  the  memorial  was  defective,  should  be  set  aside:  but 
the  Lord  Chancellor  held  the  contrary ;  and  the  whole  yas 
affected ;  and  all  the  securities,  being  one  assurance,  must 
be  delivered  up ;  and  that  has  been  followed  by  the  Court 
of  King's  Bench  in  Hart  v.  Lovelace  (25). 
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Mr.  Richards  and  Mr.  King,  for  the  Defendant. 
'This  bill  does  not  lie,  after  two  applications  to  the* Court  of 
King's  Bench  by  the  PlaintiflTupon  every  objection  he  thought 
material;  the  rule  in  both  having  been  discharged  with  costs. 
The  latter  application  was  made  a  considerable  time  after  the  de- 
cision otSteadman  v.  Purchase;  and  was  upon  the  same  grounds 
in  substance  as  the  former.  *This  bill  states  the  very  objections 
made  upon  those  applications.    Perhaps  the  objection  upon  the 
clause  of  redemption  was  not  expressly  taken :  but  it  appears  by* 
the  Report,  that  upon  the  second  application  the  Counsel  said, 
they  had  new  matters  to  ofier;  probably  alluding  Co  this  oIh 
jection.    This  is  a  species  of  appeal  trdm  the  decision*  of  the 
Court  of  King's  Bench ;  and  the  Plaintifi*  now  calls  upon  this 
Court  to  declare  that  void ;  which,  if  he  is  right,  the  law  has 
already  declared  void ;  for  upon  thb  objection  the  deeds  are 
void,  not  merely  voidable.    The  Court  of  King's  Bench  have 
declared    this  not  void.     Thb  Court  cannot  declare  it  void 
without  sending  it  to  law.    In  Davidson  y.  Lord  Foley  (S6), 

Lord 

(24)  Ante,  Vol.  II,  138.  (26)  3  Bro.  C.  C.  408.    2 

(25)  6  Term  Rep.  B.  R.  471.    Black.  12. 
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Lord  TAurhto  directed  a  motion  to  be  made  is  the  Court  of 
Common  Pleas  to  set  aside  the  warrant  of  attorney.  This  is  a 
legal,  not  an  equitable  question.  Foster  v.  Davenport  does 
not  apply  to  this  subject :  that  being  a  question  of  redemption ; 
and  there  was,  I  believei  an  agreement  afterwards  for  com- 
muting the  annuity  for  a  sum  of  money.  The  cases  oi  Bym$ 
T.  Vivian  and  Byne  v.  Potter  appear  extraordinary.  Where  np 
discovery  is  necessary,  which  draws  relief  with  it,  where  there 
is  nothing  but  a  dry  poin^  there  is  no  other  instance  of  such  a 
bilL  With  respect  to  the  deed  of  1795  has  it  ever  been  de* 
cidedi  that  if  the  grant  of  an  annuity  is  properly  registered, 
and  many  years  afterwards  another  deed  is  executed,  which 
is  not  regbtered,  that  shall  vitiate  the  whole?  Hood  v.  Burlton 
does  not  prove  any  diing  like  that. 


[  •eis  ] 


Mr.  Pfgrj^o//,  in  Reply. 
Upon  the  clause  of  the  Act  of  Parliament  it  is  plain, 
the  application  to  the  Court  of  King's  Bench  must  have 
been  upon  the  payment  of  the  consideration.  The  sum- 
mary application  to  a  Court  of  Law  is  given  in  specified 
cases,  and  no  others;  and  is  intended  for  the  benefit  of 
the  grantor ;  not  to  shield  the  grantee  from  any  other  appli- 
cation to  a  Court  of  Justice  upon  different  grounds ;  upon 
which  the  grantor  is  obliged  to  return  all  the  money  he  has 
received,  with  interest,  in  order  to  sustain  his  application; 
which  is  by  no  means  the  case  upon  the  summary  application. 
It  is  impossible  for  Courts  of  Law  to  give  any  direction  about 
the  securities:  their  power  to  give  up  the  securities  being 
confined  to  the  specified  cases  in  that  clausej  which  relates 
to  the  payment  of  the  consideration ;  and  has  no  reference 
to  this  objection.  They  can  vacate  the  judgment;  but  cannot 
^direct  the  securities  to  be  delivered  up,  except  in  the  spe- 
cified cases.  Appleby y.  Smith (27)  \  and  the  cades  stated  in 
the  note  to  that  case.  In  The  Duie  <^  BoUon  v.  Williams 
the  Lord  Chancellor  adopts  the  distincticm,  that  every  ori^ 
ginal  deed  securing  an  annuity  must  be  stated  in  the  me- 
morial ;  and  the  want  of  that  as  to  any  one  vacates  the  whole. 
It  is  clear  also  from  that  and  the  other  cases,  that  the  Court 
of  King's  Bench  can  exercise  no  such  jurisdiction  as  this 

bUl 
..  (27)  8  iai^r.  S65. 
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US  prays,  and  which  this  Cotlrt  fa  in  the  habii  of .  givingt 
What  is  there  to  be  ttied  at  kw?  The  fact  is  admitted  ^  and 
then  the  decree  follows  of  course :  Newman  v.  Milner  ( 28 )» 
Lisle  y.  Liddle{89):  a  trial  at  law  being  superfluous;  which 
would  have  been  the  utniost»  that  could  have  been  had)  if 
the  case  had  been  contradicted  by  the  answer.  The  lasl 
deed  is  a  security  for  an  annuity  granted  previously  i  mmL 
as  such  is  within  the  act.  The  Court  will  never  make  such 
a  construction  as  will  enaUe  parties  to  defeat  the  act  bjr 
making  a  subsequent  security  to  be  the  effectual  seCuriQr* 
If  that,  which  is  the  effectual  security,  is  net  within  the  actf 
because  not  coeval  in  point  of  date,  how  is  the  olyect,  to 
make  the  transaction  kno^,  to  be  obtained?  .  In  the  view 
of  the  act^^very  such  security  is  a  new  assurance. 

In  Franco  v«  Bolion  (30),  the  siiigle  authority  cited  in 
Byne  v.  Viman  against  the  jurisdiction,  the  Defendant  had 
pleaded  the  corrupt  consideration,  which  may  now  be 
done  ( 31 ) ;  and  the  bill  was  nothing  more  than  an  appeal 
from  the  verdict.  The  very  question  had  been  tried  at  law 
previpusly  to  the  institution  of  that  suit.  The  relief  sought 
here  is  beneficial  to  the  Defendant.  The  Plaintiff  cannot 
eome  without  doing  that  justice,  which  the  Defendant  could 
not  obtain  at  law(3S),  a  general  account  of ^  all  money  re* 
eeived  and  paid  und^  the  annuity. 


leoofc 
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The  Master  of  ike  Rolls. 
In  Forsier  v.  Datenpart  the  bill  was  founded  upon  the 
elause  of  redemption.  This  bill  seeks  to  set  aside  the  an- 
nuity upon  payment  of  principal  And  interest  only.  I  have! 
great  doubts  still,  whether  such  a  bill  as  this  can  be  sus« 
taitied.  This- Plaintiff  comes  upon  a  legal  objection  to  have 
these  seeurities  delivered  up,  after  two  unsuccessful  appli-^ 
cations  to  the  Court  of  King's  Bench.  He  shall  not  now 
avail  himself  of  any  objection,  that  was  the  ground  of  appU:* 
cation   to  the  Court  of  King's  Bench.    Byne  \.    Vivian  ia 

.  certainly 


(dB)  Ante,  Vol.  Ill,  483.  Jer^ 
tiM  V.  White,  post,  VII,  413. 

(29)  ZAmtr.  649. 

(90)  Ante,  Vcd.  Ill,  368.  See 
^.  DOt9»  371. 


(31)  ColUmM     V.     BUaUem^ 
3  Wik.  341. 

(32)  See  J^ae  v.  Fivuia,  ante, 
604,  and  the  notes* 
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certainly  a  very  strong  authority  in  favor  of  the  interposition 
of  this  Court ;  and  goes  farther  than  I  am  inclined  to  go. 
If  the  Court  does  interpose,  it  must  be  upon  iair  and  reason- 
able terms.  This  is  a  very  hard  case.  It  is  the  case  of  an 
assignee,  not  a  dealer  in  annuities,  having  advanced  her 
money  with  the  concurrence  of  the  Plaintiff;  who  after  two 
unsuccessful  attempts  at  law,  now  comes  upon  a  legal. ob- 
jection, as  to  which  great  doubts .  have  been  entertained ; 
though  the  point  must  now  be  considered  settled.  I  will  not 
disturb  any  piiyments  made,  before  the  bill  was  filed.  The 
decree  I  should  propose  to  make  is  to  direct  an  account  of 
the  sum  paid  by  the  Defendant  Arabella  Holland  upon  the 
assignment  of  the  annuity,  with  interest  from  the  time  of 
filing  the  biU,  and  an  account  of  the  sums  received  by  her 
since  that  time.  But  there  ean  be  no  justice  in  making  her 
repay  siuns  received,  before  the  objection  was  taken.  If 
Byne  v.  Vivian  had  not  been  cited,  I  should  not  have  gone 
do  far. 


July  4th. 


The  Master  of  the  Rolls. 

-This  was  in  effect  a  grant  of  an  annuity  ^f  100^.  aryear* 
in  consideration  of  600/.  No  objection  seems  to  have  been 
made,  at  least  none,  upon  which  there  can  be  any  foundation 
for  relief  in  this  Court,  with  regard  to  the  terms,  upon 
which  the  annuity  was  granted ;  six  years  purchase.  It  was 
unquestionably  a  very  good  bargain  to  the  purchaser:  but 
it  is  very  well  known,  that  is  about  the  market  price:  an- 
nuities being  scarcely  ever  granted  but  by  distressed  persons. 
There  is  no  foundation  therefore  for  relief  in  equity. on 
that  ground. 

The  annuity  was  paid,  or  at  least,  was  not  questioned^.till 
1794;  and  then  an  application  was  made  to  the  Court 
of  King's  Bench  under  the  Act  of  Parliament  for  several  in- 
fonqalities,  omissions  and  defects,  .  in  the  memorial.  Upon 
that  application,  without  entering  4hto  the  questions  before, 
the  Court  of  King's  Bench,  it  is  enough  to  say,  it  appears, 
the  Cdt^t  thought  fit,  to  reject  it;  and  subsequent  to  that 
rejection  the  transaction,  which  this  bill  seeks  to  impeach,  as 
against  the  Defendant  Hottand,  took  place ;  an  assignment 
to  her  in  consideration  of  a  less  sum  than  what  was  originally 

advanced: 
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advanced:  but  it  is  not  quite  clear,  what  that  sum  was.  It  1800. 
is  alleged  on  thef  one  part  to  be  less' than  600/.  and T  rather 
think  it  is  admitted  to  be  so  by  the  answer,  which  statesi 
that  the  first  assignee,  who  assigned  to  the  Defendant;  did 
not  give  the  •whole  sum  the  original  grantee  had  given,  but 
gave  only  500/.  and  a  farther  suni>  somewhat  less  than  the 
arrears  then  due.  Subsequent  to  this  assignment,  some  time 
after  it,  the  Plaintiff  himself  became  a  party  to. it  by  di- 
recting the  trustee  of  the  term  to  pay  the  profits  in  satis- 
&ction  of  this  annuity  also.  After  that  a  second  application 
was  made  to  the  Court  of  King's  Bench  either  upon  the  same 
or  other  grounds  (3^).  I  will  take  it,  that  the  second  appli- 
cation contained  no  other  ground.  This  bill  is  certainly  to 
be  considered,  not  as  seeking  to  set  aside  this  annuity  on 
the  grounds,  on  which  the  Court  of  King's  Bench  was  called 
upon;  at  least  I  will-  lay  those  totally  out  of  the  case;  but 
upon  grounds,  that  did  exist  at  that  time;  and,  instead  of 
going  to  that  or  any  other  Court  of  Law,  this  bill  is  filed  to 
set  aside  this  transaction  and  undo  it  from  beginning  to  end ; 
for  that  is  the  relief  prayed. 

As  far  aid  any  legal  objection  arises,  I  will  not  now  enter 
into  the  question,  how  far  the   result  of  a  summary  appli- 
cation to  set   aside  the   annuity   may  be  used  in  order  to 
repel  any  defence,  that  may  be  made  to  an  action  ^brought 
to  enforce  it:  but  I  am  of  opinion,  the  refusal  of  a  sumr 
mary  application  would  not   be  any  objection  to  the    sam«  ^^  ^  simimary 
ground  being  taken  again,  whenever  it  was  sought  to  enforce  ^PPli^tion  to 
the  annuity(S4).    But,  be  that  as  it  may,  this  bffl  is  now  ***""?*^*j^ 
brought,  not  only  to  take  away  the  right  to  enforce  the  an«^  .    7     ia  ih 
ntiity,  but  to  set  aside  the  transaction,  and  compel  the  De-  ^^^  around  * 
fimdant  to  reftmd.     If  tiie  case  otByne  v.  Vivian  had  not  being  taken 
been  produced,  I  confess,  I  should  have  thought,  that  upon  again  upon  an 
lAiiA  Act  the  remedy  ought  to  have  been  entirely  at  law;  •^^Mp*  toen- 
and  thb  Court  ought  not  to  have  interfered:  but  that  case.  ®"^  *^ 
does  unquestionably  ftimish  a  precedent  for  the  interference 
of  this  Court ;   and  in  conformity  to  that  authority  I  shall 

•  pA>ceed 

(i33)  There  was  some  dispute    Brst ;  but  so  it  was  adaiitted  in 
at  the  bar,  whether  the  seoond    the  answer, 
application  was    upon  grounds        (34)  AngtUyr.  Hodden^  2  Mer. 
in  substance  the  same  with  the    104. 


The  refusal 
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all  the  arrears  receired  upOn  this  transaction;  merely  be*         t8(MK 

cause  a  legal  objecticm  was  behind ;  which  was  not  brought 

forward,  till  after  those  applications  to  the  Court  of  King's 

Bench  had  failed,  and  those  arrears  were  incurred.   Apply  thd     HoixAkB* 

principle  of  that  case  in  the  Court  of  King's  Bench,  as  between 

participes  criminis,  as  it  may  be  said,  to  the  case  of  two  men 

dealing  bond  fide  for  valuable  consideration :    the  one  pur* 

chasinff,  the  other  sellincr ;  and  intendinir  at  the  time  to  sell 

an  annuity:  otherwise  he  would  be  gui^  of  .fraud.    I  do 

not  object  to  this  Plaintiff  shielding  himself  at  law  from  an 

action:   but,  when  he   comes  into  equity,  I  say  with  Xiord 

Kenyofif    the  transaction    is  not  against  conscience;  and,  if 

not»  unquestionably  a    Court   of  Ekjuity  will  not  interpose* 

Suppose,  money  had  been  paid  on  a  bill  of  exchange  not 

ijtamped:  would  this  Court  compel  repayment?    Could  such 

a  bill  be  endured  for  a  moment?    I  confess,  I  see  no  di& 

ference.     This  is   a  legal  objection;    ^and  the   same  rule      [  *619  ] 

would  apply  as  in  the  case  of  a  bill  of  exchange,  which  the 

party  might  have  avoided  paying,  because  not  drawn  upon 

the  proper  stamp.  '^ 

When  I  say  this,  it  is  with  a  view  to  shew,  why  I  do  not 
interpose  in  equity  to  give  the  whole  relief  prayed.  This 
Plaintiff  had  a  legal  objection  under  the  Act  If  he  had 
brought  that  forward,  before  he  had  made  any  payment 
I  am  bound  to  say  after  the  case  of  Byne  v.  Vivian^  that 
a  Court  of  Equity,  as  well  as  a  Court  of  Law,  would  inter*' 
fere;  and  in  this  case  I  am  told  it  is  necessary;  as  the  fras* 
tee  is  in  possession;  and  there  are  other  trusts;  to  which 
there  is  no  objection.  But  the  quiestion  is,  upon  what  terms^ 
always  in  equity  upon  doing  fair  justice  between  both  parties ; 
which  in  my  opinion  is  not  to  disturb  any  pajrment  band 
fick  made  before  notice.  Another  strong  ground  is,  that  tiiis 
is  the  case  of  an  assignee,  net  of  the  grantee.  Suppose, 
any  advantage  had  been  taken  of  distressj  or  any  improper 
bargain  made:  that  could  not  affect  the  assignee;  who  finds 
the  grantee  in  possession  of  the  annuity;  and  purchases  that; 
and  the  grantor  ratifies  and  Confirms  it;  and  undertakes  to 
pay.  He  has  a  very  slender  equity ;  saying,  he  ratified  th» 
^ignment ;  but  now  finds»'  the  original  grant  is  void.  This 
case  differs  from  Byne  v.  Vivian  in  that  circumstance.    That 
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WATS  the  case  of  the  grantee.  But  I  do  not  refuse  the 
lief  upon  that  ground ;  for  I  fear,  that  would  put  an  end 
to  the  policy  of  this  very  wise  Act;  as  the  annnity  would 
be.  assigned  over  in  order  to  put  an  end  to  any  objection. 
That  Act  is  very  useful ;  though  a  very  oppresnve  use  has 
been  made  of  it.  One  very  strong  argument,  which  I  wish 
to  be  noticed  as  one  of  the  grounds  of  my  judgment  is 
this.  The  reason  why  a  Court  of  Equity  ought  not  to  in- 
terfere in  such  cases  but  upon  doing  complete  justice,  and 
not  undoing  transactions,  that  have  taken  place  before  notice 
of  the  legal  objection,  is,  that  gross  injustice  might  arise; 
for  the  other  party  has  been  running  the  risk.  The  hie 
might  have  dropped.  Then  these  objections  would  not  have 
been  taken,  and  the  party  would  have  lost  all  his  money. 

I  have  changed  my  opinion  as  to  the  terms  of  the  relief;  for, 
I  think,  I  should  not  d6  justice,  unless  I  make  the  decree 
upon  repayment  of  the  whole  sum  of  600/. ;  though  there  b 
a  small  difference  between  that  and  the  sum  paid  upon  the 
assignment.  I  *  consider  it  is  an  assignment  of  an  annuity  of 
100/.  a-year,  redeemable  upon  the  repayment  of  600/.  with 
die  arrears  to  that  time.  I  consider  the  Defendsnt  as  hating 
purchased  that  annuity ;  and  all  payments,  made,  before  the 
objection  was  taken,  are  such  as  a  Court  of  Equity  cannot 
order  to  be  repaid.  There  was  nothing  illegal  or  immoral  in 
the  receipt  of  them  ;  though  the  payments  could  not  haTe 
been  enforced.  The  only  decree  I  feel  myself  at  liberty  to 
make  is  for  a  redemption  on  payment  of  the  whole  sum, 
unless'  the  Defendant  will  consent  to  take  the  money  ad- 
vanced  by  her  (37 ). 


'  The  Defendant  Holland  not  pressing  for  more  than  the  smo 
paid  by  her,  the  decree  directed  an  account  of'  all  suns  of 

mooej 


(37)  So  a  creditor,  who  boys 
in  an  inoumbraDce,  although  he 
does  not  give  the  full  valuer 
shall  be  allowed  the  ^hole,  eyen 
agaiost  another  incumbrancer: 
but  an  agent,  trustee,  heir  at 
law,  or  executor,  purcha^iog 
an  incumbrance,  shall  as  against 


a  subsequent  incombrancer  be 
allowed  only  what  was  actsaBj 
paid. 

The  general  rale,  laid  dowa 
in  WtUiams  v.  SprinQfieU^  1  Fcra. 
476,  is  thus  qualified,  3  Atk.  61, 
in  Morrei  ▼•  Pa$ke. 
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money  paid  by  her  as  the  confiideration  of  the  assi^ment  of 
the  annuity  to  her ;  with  interest  at  51.  per  cent,  from  the  time 
of  filing  the  bill  (  38  ) ;  and  an  account  of  all  sums  received  by 
her  or  for  her  use  on  account  of  the  annuity,,  since  the  time 
aforesaid ;  and  on  payment  of  the  balance  with  the .  costs 
of  the  suit  by  the  Plaintiff,  that  the  securities  should  be  de- 
livered up,  and  satisfaction  acknowledged,  &c. ;  and  in 
default  of  payment  within  six  months  the  bill  to  be  dis- 
missed (  39  ). 


18P0. 


(38)  Drummmd  v.  The  Duke 
of  Si,  Albattt,  sDte,  433;  post, 
as  to  the  limitations  of  the  ac- 
counts, and  the  note,  439. 

(38)  This  decree  was  reversed 


on  appeal  to  the  Lord  Chancellor, 
post.  Vol.  VIT,  3.  Coop.  9.  See 
the  two  preceding  and  two  fol- 
lowing cases. 


Bkomlet 
Holland. 


SHAW,  Ex  parte ; 
In  the  Matter  of  George  Graves,  Esq.  a  Lunatic. 

TQ Y  indentures,  dated  the  19th  of  August,  1793,  in  consi- 
deration of  2800/.  Graves  granted  to  the  petitioner 
an  annuity  of  400/.  a-year  for  the  Ufe  of  the  grantor,  subject 
to  a  clause  for  rc-purchase  at  the  sum  of  2900/.  The  an- 
nuity was  charged  upon  the  money  to  arise  by  the  sale  of  the 
estates,  and  the  stocks,  in  which  the  money  *  should  be  laid 
out,  the  rents  of  the  estates  remaining  unsold,  and  all  other 
the  real  and  personal  estate  of  Graves ;  and  it  was  provided, 
that  if  any  of  the  funds  sso  charged  should  be  laid  out  in  the 
purchase  of  land  by  order  of  the  Court  of  Chancery  or  other- 
wise, the  lands  purchased,  or  a  sufficient  part,  should  be 
charged  with  the  payment  of  the  annuity,  and  of  all  costs, 
charges,  damages,  and  expences,  to  be  occasioned  by.  thd 
non-payment  and  recovery  of  the  same  or  any  part  thereof; 
and  in  case  the  money  to  arise  by  the  sale  of  the  said  estates 
should  by  order  of  the  Court  be  directed  to  be  paid  to 
Graves,  the  same  or  a  competent  part  thereof  should  be 
invested  in  stock,  or  laid  out  in  lands  in  fee-simple ; 
and  the  interest  and  dividends,  rents  and  profits,  should 
from  time  to  time  be  applied  in  satisfaction  of  the 
annuity. 


1800. 
JvnefOtk. 
An  annuity 
being  void,  the 
memorial  not 
containing  a 
clause^  of 


the  grantee  was 
not  allowed  in 
the  account  the 
premioms  of 
insurance  of 
the  life  of  the 
grantor  and 
costs  incurred 
in  supporting 
the  annuity. 


■1 


^mi  CASES  IN  CHANC£RY; 

'tOOO.  Upon  the  applicatioH  of  the  petitioner  several  orders  were 

J^*^  made  under  this  deed  for  payment  to  him  of  the  dividends  df 

Es  varte,       ^^®  stock  purchased  with  the  money  arising  from  the  sale  of 

part  of  the  estates,  and  for  the  tenant  of  the  estates  remaining 
unsold  to  pay  the  rents  to  him. 

In  1797  upon  a  motion  by  the  petitioner  for  the  purpose  of 
obtoining  further  paymcfnts,  and  a  cross-motion^  that  the 
former  orders-  might  be  set  aside,  and  that  the  petitioner 
might  be  ordered  to  account  for  what  he  had  received, 
on  the  ground,  that  the  memorial  did  not  contain  the  clause 
of  re-purchase,  the  former  orders  were  discharged ;  and  it 
was.  ordered,  that  284/.  cash  in  Bank  and  the  Dividends  to 
accrue  upon  the  Bank  Annuities,  should  be  paid  to  Graves 
till  farther  order;  and  by  an  order  made  upori  the  11th  of 
August^  1797,  the  Master  was  directed  to  take  an  account  of 
the  debts  owing  by  the  lunatic. 

The  petitioner*  claimed  before  the  Master  as  a  creditor  to 
a  considerable  amount,  in  respect,  of  the  purchase-money, 
with  interest  from  the  [time,  it  was  advanced;  accounting 
for  what  he  had  received  in  respect  of  the  annuity.  He 
also  claimed  several  sums  for  insurance  of  the  life  of  the 
lunatic,  and  interest  upon  those  sums,  and  93/.  Is.  Sd,,  for 
the  costs  and  expences  incurred  by  him  in  respect  of  the 
said  sum  of  S800/1 
[  622  ]  The  Report  stated  the  sum  of  2200/.  to  be  due  to  the  peti- 

tioner :  but  the  Master  having  disallowed  the  claims  in  respect 
of  the  insurance  and  costs,  the  petitioner  took  Exceptions  to 
the  Report. 

Mr.  Mansfield  and  Mr.  Stratford,  in  support  of  the  Excep- 
tions cited  Gwynne  v.  Heaton  (40)  and  Heathcote  v,  Paig- 
iMm(41);  where  these  allowances  were  made;  though  die 
lumuities  were  set  aside  on  the  ground  of  imposition ;  observ- 
ing, that  this  being  a  mere  slip  in  the  memorial,  the  case  was 
much  more  favorable. 

The  Attorney  General  and  Mr.  Martiny  for  the  Report 

The  money  paid  for  insuring  the  life  of  the  grantor  was  for 

an  indemnity  to  the  grantee  himself.     He  could  bring  no  such 

action. 
(40)  1  Bra.  C.  C.  1.  (41)  2  Bro.  C.  C.  161. 


ir 
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IctioiL  Sadi  a  claim  ia  nerer  pennitCed  at  hw. .  The  sinbu 
clainied  by  way  of  costs  were,  I  suppose,  incurred  by  his 
appUcations  to  the  Court  and  by  supporting  his  daim  undei 
an  annuity,  of  which  he  admits  he  did  not  register  a  propei 
memorial,  and  which  therefore  he  admits  to  he  void*  Tha 
Master  could  not  possibly  allow  those  eosts.  Generally  speaks 
ing^  the  Court  has  not  thought  it  prudent  to  allow  such  oostss 
sometimes,  it  has  been  done,  where  a  bill  has  been  filed  by 
creditors,  and  several  have  come  in.  The  cases  cited  are  quite 
different 


wm. 


S9AW, 

ExpariCn 


Lord  Chanobllor« 
There  never  was  either  in  an  action. or  in  this  Court  an 
allowance   of  the  premiums  for  insuring  the  Ufe.     The  in-* 
aurance  is  part  of  the  speculation  (4A). 


The  Exceptions  were  over-ruled* 

(42)  Hoffman  v.  Cooke,  the  next  case;  where  the  premiams 
were  allowed  on  the  offer  in  the  bill  to  allow  any  fair  and  rea- 
sonable diemands :  see  the  three  preceding  cases.  r  gg«  -■ 

Rolls. 
1800. 
Dec.  lOik,  22d. 
1801. 
Jon.  IMA. 
JOHN  WALFORD  executed  a  bond,  dated  the  28th  of    Annuity  se- 
July  1790,  under  the  penalty  of  400(ML,  to  secure  an  an-  ciwcd  by  bond 
nuity  of  25SU.  a-year,  scdd  by  him  to  Aim  Cooke  in  consider*  "^"  •  *""*  ^} 


HOFFMAN  V.  COOKE. 


atioB 


rents  and  divi- 


dends being 

void,  the  memorial  omitting  a  clause  of  redemption,  and  the  trust,  and 
stating  the  consideration  untmly,  a  general  account  was  decreed  of  the 
porchase-meney  from  the  actual  payment,  which  was  sabsequent  to  the 
date  of  the  deeds*  and  of  the  premiams  paid  by  tha  grantee  for  insuring 
the  grantor's  life,  and  an  acconnt  of  all  sams  received  under  the  annuity ; 
with  interest  respectively :  on  payment  of  the  balaQce  and  the  costs  by  the 
Plaintiff*  the  secarities  to  be  delivered  up;  &c.:  the  bill  offering  to  pay 
principal  and  interest  and  any  other  fair  and  reasonable  demands.  A  let- 
ter from  the  grantor,  written  prior  to  the  grant,  in  the  course  of  another 
negociation  between  the  parties,  which  did  not  take  place,  was  admitted 
as  evidence,  bat  no  farther  than  that  he  had  apon  that  oscasion  proposed 
the  insurance  of  his  life  as  a  reasonable  term.  i 


% 


t    ' 


093 


1800. 


.Hoffman 

V, 
COOKB. 


[  624] 
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ation  of  2000/..;  and  by  indentures  of  the  same  date,  recitiiig 
the  agreement  for  the  purchase  of  the  annuity,  it  was  wit- 
nessedy  that  in  pursuance  of  the  said  agreement,  and  in  ccm- 
sideration  of  the  said  2000/.  Wakford  assigned  to  Aim  Cooke, 
her  executors,  &c.  for  his  life  all  the  rents,^  issues  and  profits, 
of  copyhold  and  leasehold  premises,  and  the  dividends,  and 
interests  of  trust  funds ;  to  which  estates  and  fimds  he^^was 
entitled  for  his  life  under  his  marriage  settlement;  and  it 
was  agreed,  that  Ann  Cooke  should  stand  possessed  of  the 
said  rents  and  dividends,  in  trust  to  permit  WcUford  to  receive 
the  same  untU  default  in  payment  of  the  annuity;  and  upon 
default  to  apply  the  same  in  satisfaction  of  the  annuity.  The 
deed  contained  the  usual  covenants  and  a  clause  of  redemp- 
tion; and  stated,  that  in  order  to  secure  the  more  regular  and 
punctual  payment  o£  the .  annuity.  Bridges  was  appointed 
receiver  as  to  the  copyhold  and  leasehold  premises;  with 
powers  of  removal  and  appointment  in  the  grantee  and  a 
provision  for  the  indemnity  of  the  receiver. 

The  annuity  was  paid  regularly  till  1794;  when  upon  de- 
fault judgment  was  entered  up ;  and  Bridges^  the  agent  of 
Ann  Cook^f  got  into  possession  and  receipt  of.  the  rents  and 
dividends  of  the  trust  estates  and  property.  In  1797  a  com- 
nussion  of  bankruptcy  issued  against  Waif  or  d;  and  the  bill 
was  filed  by  his  assignees  to  have  the  annuity  set  aside  upon 
the  following  objections : 

1st:  The  clause  of  redemption  was  not  stated  in  the  me- 
morial : 

2dly :  At  the  time  of  executing  the  securities  the  sum  of 
six  guineas  was  demanded  and  taken  by  Bridges^  the  agent  of 
the  grantee,  out  of  the  consideration^money  for  twenty-three 
days  interest  upon  2000/.,  the  time,  that  elapsed,  while  the 
annuity  was  negotiating.  Besides  that  sum  Bridges'a  bill  of 
costs  in  this  transaction,  to  the  amount  of  58/.  9«.  lOrf.,  and 
another  bill  for  other  business  done  by  him  for  Waffbrd, 
viz.  26/.  lls.Sd.  were  taken  out  of  the  ccnisideration-money. 

3dly:  Though  the  deeds  were  dated  the  28th  of  c/«/y,  they 
were  not  executed  till  the  4th  of  August ;  whence  the  grantee 
derived  a  farther  benefit : 

4thly :  The  deeds  stated,  that  the  consideration  of  2000/. 
was  paid  to  Walford  by  Ann  Cooke ;  whereas  the  considera- 
tion 
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tidft  wai  paid  hy  Bridges  on  bdialf  of  Atm  Cooke  /  wKoiras         fSOO; 
not  present.  "         « ^"^^^^ 

i.v,         X  «        1  .!,«..  HOFFMAK 

othly :  It  appears  by  the  memonai)  that  Bridges  was  a  party  i,, 

to  the  annuity  deed,  but  not,  what  his  interest  was,  and  for       Cooim. 
whom  he  was  a  tru8tee>  or  for  what  purpose  he  was  made  a 
party. 

6thly:  The  memorial  does  not  istate,  to  whom  the  con- 
sideration was  paid/  otherwise  than  by  setting  forth  the  receipt 
-indorsed  upon  the  bond>  with  the  addition,  that  the  consider- 
ation was  paid  and  advanced  to  or  for  the  Use  of  the  said 
John  Walford. 

Upon  these  grounds  the  bill  prayed;  that  the  Defendants 
may  transfer  the  trust  fund  of  77SOL  Ss,  lid.  Bank  Annuities 
to  the  Accountant  Oenerul;  and  that  the  dividends  and  i#> 
terest  and  the  rents  and  profits  of  the  copyhold  premises  and 
other  trust  property  during  the  Ufe  of  Walford  may  be  paid 
to  the  Plaintiffs ;  that  the  securities  may  be  delivered  up  to 
be  cancelled:  the  Plaintiffs  offering  to  allow  and  pay  to  the 
Defendants  what  shall  appear  to  be  coming  to  them  for  the 
consideration  and  purchase-money  paid  for  the  annuity,  with 
interest,  and  any  other  fair  and  reasonable  demands,  after  a 
deduction  of  what  has  been  paid  to  and  received  by  the  De- 
fendants*  ^ 

The  Defendant  Walford,  being  examined  for  the  Plaintiffs 
by  order,  deposed,  that  the  sums  stated  by  the  bill,  amount- 
ing in  the  whole  to  91/.  7s.  6d.,  were  taken  away  by  Bridges 
out  of  tl^e  whole  sum  of  2000/.,  which  was  laid  down  on  a 
table,  before  it  was  taken  up  by  the  deponent ;  and  he  only 
received  1908/.  IZs.  6d.  The  deponent  understailding  frbtii 
Bridges,  that  the  purchaser  of  the  annuity  would  neces- 
sarily'insure  his  life,  observed,  that,  in  case  he  should  re- 
deem the  annuity,  the  policy  should  be  assigned  to  him ;  in 
which  Bridges  acquiesced :  but  there  was  no  stipulation  by 
the  deponent,  that  the  purchaser  should  insure. 

The  Defendant  Bridges  being  also  examined  by  order  for 
the  other  Defendant  stated,  that  the  delay  in  concluding  the 
transaction  *from  the  5th  of  July,  the  day  originally  intended  [  ^625  ] 
for  the  commencement  of  the  annuity,  to  the  4th  of  August 
was  occasioned  by  Walford:  objections  being  taken  on  kis 
behalf  to  the  appointment  of  a  receiver  as  to  more  than  the 

Vol.  V.  XX  copyhold 
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copyhold  and  leasehold  estates,  and  upon  some  other  pokits.; 
and  the  sum  of  2000/.  was  lying  at  a  hanker*s  from  the  4th  of 
Jtdy.  The  deponent  farther  stated^  that  at  the  granting  of 
the  annuity  it  was  expressly  agreed  and  understood,  that  the 
deponent,  as  agent  for  the  Defendant  Cooke,  should  insure  the 
grantor*s  life.  The  several  premiums  paid  upon  that  msuranoe 
amount  to  846/.  \0s.  The  sum  of  3000/.  was  really  and 
b(md  fide  paid  as  the  consideration,  viz.  30/.  cash  and  the 
•residue  fai  bank  notes  to  the  best  of  the  deponent*s  recolr 
lection  and  belief  into,  the  hands  of  Walfordy  and  not  placed 
upon  a  table  only :  but  in  case  the  same  were  placed  upon  a 
table,  the  same  was  paid  in  such  manner  that  Walford  had 
full  power  and  dominion  over  the  same,  before  he  paid  the 
4ioney  to  the  dep<Hient  for  the  bills  of  costs,  &c.  The  bills 
Ivere  previously  examined  by  JVal/ord's  brother,  a  solicitor. 

The  objections  to  the  memorial  in  other  respects  were  ad- 
mitted; and  it  was  not  contended,  that  the  annuity  could  be 
sustained.  The  principal  question  was  as  to  the  mode  of 
taking  the  account :  the  Defendant  Cooke  insisting,  that  be- 
sides her  principal,  interest  and  costs,  the  several  premiums 
paid  for  the  insurance  of  Watford's  life  ought  to  be  allowed 
with  interest 

The  Defendant  Cooke  produced  a  letter  from  Wa^ford^ 
dated  in  1790,  but  written  previously  to  the  grant  of  the  an- 
nuity, and  in  the  course  of  a  negotiation  for  another  annuity 
between  the  same  parties,  which  did  not  take  place.  By  this 
letter  Walford,  speaking  of  the  insurance  of  his  life  as  one  of 
the  terms,  proposed,  that  upon  redeeming  the  annuity  the 
policy  should  be  assigned  to  him. 


Mr.  Piggott  and  Mr.  Hall,  for  the  Plaintifis,  objected  to 
reading  this  letter  in  evidence ;  insisting,  that  the  deed  was  con- 
clusive against  it ;  and  at  all  events  it  could  not  be  read  before 
it  was  stamped ;  whether  produced  only  as  evidence  of  a  con- 
tract, or  as  a  written  instrument  obligatory  upon  the  party  (4S). 


im] 


Mr.  Richards,  Mr.  RomUltf,  and  Mr.  JSetf,  for  the  De- 
fendants Cooke  and  Bri4ges. 
This  letter  shews,  that  it  is  impossible  for  Wa^ard  to  tay^ 

the 
(43)  SUt.  23  Geo.  Ill,  c.  58,  s.  1. 
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the  insurance  was  not  a  reasonable  term.  The  insurance 
was  effected  six  days  before  the  execution  of  the  deed,  im* 
medintely  upon  the  receipt  of  that  letter,  and  certainly  upon 
^e  indttcem^t  of  it* 


tm 


18(M>. 


Hoffman 
Cooxa. 


Master  of  the  Rolls. 
This  letter  is. not  oflfered  to  vary  the  agreement;  but  tp 
^hew,  what  Waffard  thought  reasonable  terms  for  another 
annuity.  -  It  is  not  produced  as  evidence  of  any  agreement 
ientered  into,  and  to  have  any  binding  effect,  but  to  shew,  thaC 
be  had  offered  to  make  another  agreem^it  different  from^thal^ 
which  has  been  executed.  If  it  was  produced  to  prove,  that 
the  deed  was  made  upon  terms  different  from  those  expressed, 
it  must  be  rejected.  But  the  question  now  is,  upon  what 
ireasoQable  terms,  different  from  those,  upon  which  the  annuity 
was  granted,  the  Court  shall  compel  a  redemption :  not  upon 
the  terms  of  the  deed;  for  the  bill  is  brought  to  set  aside 
those  terms,  and  to  obtain  others.  The  question  then  is, 
what  are  fair  and  reasonable  terms.  They  say,  they  will  shew 
under  Walforda  hand,  that  he  sufq^sed  tliey  would  insure 
his  life ;  and  made  an  offer  of  a  term,  to  be  added  to  those^ 
which  this  deed  expresses.  It  is  evidence  merely  of  an  ofifer, 
not  accepted,  if  you  will,  under  his  own  hand. 


The  letter  was  read. 


For  the  Plaintiffs. 
The  terms,  upon  which  annmties  are  set  aside,  are  alwayi 
upon  an  account  taken  each  v^y.;  uid  this  bill  makes  dmt 
offer :  but  the  Def^dant  claims  to  be  allowed  in  the  aceount 
the  sums  paid  for  the  insurance  of  Wa^or4^9  Itfe,  with  interest 
upon  those  sums,  to  the  ainount  of  above  1000/.  It  is  im* 
possible  to  support  the  claim.  There  is  no  written  agDoc^^ 
ment  of  any  kind  relative  to  this;  and  the  parol  agteemodt 
rests  upon  the  evidence  of  the  person,  who  negotiated  this 
transaction;  Waffard  stating,  that  he  merely  said,  looking 
forward  to  a  redemptioH,  that,  in  that  eviOit,  if  die  in* 
surance  should  be  made,  the  poticy  should  be  assigned  to 
him.    The  Defendant .  Cooke  was  at  perfect  liberty  to  make 
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1800.         the  insurance.     She  wanted  no  agreement  for  that  purpose* 
•It  was  at  her  expence.     An  agreement  with  the  grantor,  th«rt 
the  grantee  should  insure,  would  be  preposterous.     But  it 
CooKB.        «  would  be  impossible  to  read  any  agreement,  that  is  not  to 
[  *6S7  J      ]jQ    found  in   the  instruments;   unless  it  was  kept  out   by 

fraud;  of  which  there  is  no  pretence  in  this  case.  The 
general  doctrine  upon  that  is  perfectly  plain  from  the  cases  of 
Lord  Imham  v.  Child  (44  )  and  Lord  Portmore  v.  Morris  (  45  ). 
Secondly,  upon  the  positive  right  they  are  only  entitled  to 
legal  interest.  Latoley  v.  Hooper  (46),  which  was  long  before 
the  Annuity  Act,  is  an  instance  of  this  aIlowan(5e :  but  that  was 
upon  an  express  offer  in  the  bill.  This  bill  offers  only  any  &ir 
and  reasonable  demands  they  may  have.  In  general,  as  Lord 
Hardwicke  observes  in  that  case,  these  transactions  of  an- 
nuities with  clauses  of  redemption  are  only  modes  of  lending 
money  at  an  interest  exceeding  5  per  cent.  By  the  insurance 
the  Defendant  put  herself  in  a  state  of  security. 

For  the  Defendants  Cooke  and  £ridges. 
The  only  objections  to  this  transaction  consist  in  formal 
defects  in  the  memoriid.  It  is  not  alleged,  that  there  was  aiiy 
thing  improper  in  the  bills  of  costs  paid  out  of  the  con- 
sideration. The  question  is  as  to  the  terms,  upon  which  the 
Plaintifis  can  have  these  securities  delivered  up.  A  right  of 
redemption  is  reserved  by  the  grant  on  paying  the  original 
purchase-money  and  the  arrears  of  the  annuity.  That  was 
considered  reasonable  in  Bromley  v.  Holland  {4!7);  which 
case,  though  comprising  circumstances,  that  do  not  occur 
here,  is  in  principle  very  like  this.  The  Defendant  offers  by 
her  answer  to  give  up  the  deeds  upon  being  paid  her  principal, 
interest  and  costs,  and  the  premiums  paid  for  the  insurance, 
and  interest  upon  those  sums.  The  Plaintiffs  are  bound  by 
the  offer  in  their  bill  to  allow  any  fair  and  reasonable  demands. 
What  are  the  terms,  upon  which  this  ought  to  have  been  done! 
First,  Walford  agreed  to  the  insurance.  By  that  letter  in 
1790  Walford  himself  taking  it  for  granted,  that  the  insurance 
would  be  made,  proposes,  that  upon  redeeming  the  annuity 
the  policy  ^should  be  assigned  to  him.     Secondly,  if  there  was 

no 

(44)  I  Bro.  C.  C.  92.  '  (46)  3  Atk.  278.- 

(45)  2  Bro.  C.  C.  210.    .    ,  (47)  Ante,  610. 
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no  agreement,   it   is  reasonable ;  and  die  decisions  are  in 
fisivor  of  the  Defendant 

In  Gwynne  y.  Heatan  (4S)  this  questicm  was  discussed  and' 
determined.  That  was  the  grant  of  a  rent-charge  in  reversion: 
but  *  the  principle  is  the  same.  The  transaction  was  set  aside, 
not  upon  a  defect  of  form,  but  upon  fraud.  That  might  midce 
a  very  important  difference  as  to  the  terms*  The  party  was 
entitled  to  no  favor:  yet. Lord  Thurlow  held  even  in  that, 
the  'Strongest  case,  that  the  premiums  paid  for  the  insurance 
must  be  added,  with  interest;  and  though  the  transaction  was 
set  aside  as  dishonest,  yet  whatever  money  was  fairly  expended 
must  be  ^Uowedt  Upon  a  bill  to  be  relieved  against  an' 
usurious  contiracty  though  it  is  void  at  law,  yet  in  this  Court 
the  party  must  pay  what  is  really  due.  In  Heaihcote  v.. 
Paignan  (  40 )  also  the  premiums  paid  for  insurance  were  given' 
by  the  Master  of  the  Rolls,  with  interest;  and  that  decree' 
was  affirmed  by  Lord  Thurlow  on  appeaL  That  was  the  case 
of  an  annuity;  which  was  3et  aside  on  the  vice  of  the  trans** 
action.  That  case,  as  it  appears  in  the  Register's  Book  (50 )» 
is  much  stronger  than  upon  the  Report.  The  decree  made  by 
liord  Kenyon  agrees  with  the  Report;  declaring,  that  the 
price  paid  being  nearly  two-thirds  below  the  real  value  and 
one-fifth  below  the  market  price,  the  purchase  had  been  ob« 
taihed  by  taking  advantage  of  the  Plaintiff's  distress;  and* 
therefore  ought  to  be  set  aside.  It  appears.  Lord  Thurlow 
varied  the  decree  by  making  the  Plaintiff  pay  more  on  account* 
of  the  insurance.  Lord  Kenyon  had  directed  only  the  sums 
paid  by  John  Paignon,  the  original  grantee,  on  that  account 
to  be  repaid  with  interest.  Lord  Thurlow  following  the 
principle  gave  in  iaddition  the  premiums  of  insurance  paid 
by  the  executrix  of  Paignon  after  his  death.  The  variation 
is  material;  shewing,  that  Lord  Thurhw'n  attention  waa 
called  tp  it,  •« 

Jn  Sawyer  v.  Bence  (51 ),  upon  an  application  to  4he  Court 

of 


1800. 


(48)  I  Bro.  C.C.  1. 
(40)  2  Bro.  C.  C.  167. 

(50)  Register's  Book  A.  1786, 
fol.  343. 

(51)  In  the  Court  of  King's 
960oh,  Ea$terTerm,^Geo.  III. 


This  case  was  cited  from  the 
note  of  the  Attorney  General, 
afterwards  Lord  Ellenbor&ugh. 
See  1  Supphto  Vin.  246.  ffunt 
on  Annuities,  2d  edit.  74. 


HOP^HAN 

V. 
COOKB. 

[  ♦628] 


CASES  IN  CHANCERY. 


ffioo. 


Hoffman 

V. 
COOKB. 


[629] 


df  King's  Bench  to  set  aside  tlie  judgment  upon  objectiolM 
to  the  memorial  of  an  annuity,  one  of  the  objections  to 
the  memoriali  and  which  the  Court  considered  fkta\,  HfBs, 
tiiat  it  took  no  notice  of  an  agreement  indorsed  npon  the 
indenture,  and  made  after  the  execution  of  it,  for  redemp-* 
tion  upon  payment  of  the  principal  and  half  a-year*s  in- 
terest. This  was  in  the  nature  of  a  defeazance ;  and  the 
Court  thought,  it  ought  to  be  enrolled ;  and  they  set  it  aside 
on  payment  of  the  principal  and  interest  and  the  nkmey  paid 
finr  the  insurance. 

The  principle  therefore  upon  all  these  cases  is,  that  aD,  that 
has  been  bond  fide  paid,  must  be  repaid  with  interest*  It  must 
be  so  in  point  of  sense  and  reason*  The  purchase  of  the 
annuity  is  the  purchase  of  an  income  for  the  lifcf  of  the  grantor. 
To  make  it  of  any  value  the  life  must  be  insured.  It  is  for  the 
benefit  of  both  parties;  for  without  the  means  of  insuriiig  nio 
one  would  purchase  an  annuity  without  making  the  vendor  pay 
it  in  the  difference  of  the  price.  If  the  purchaser  cannot  go 
to  an  office,  he  must  be  his  own  insurer  by  varying  the  price. 
This  is  therefore  a  speculation,  by  which  the  grantor  is  be- 
nefited. This  Defendant  was  dealing  in  a  transaction  which 
every  one  knows  is  insured.  Can  it  be  just,  that  she  should 
be  so  considerable  a  loser  by  a  redemption  upon  the  terms  now 
proposed  ?  Why  are  not  these  reasonable  terms  ?  It  is  said,  the 
annuitant  was  put  in  a  state  of  security.  That  is  not  so ;  for 
tiiere  are  several  contingencies,  which  are  not  covered  by  the 
insurance.  But,  taking  it  to  be  so,  why  ^ould  she  not  be  put 
in  a  state  of  certainty?  This  is  the  case,  not  of  a  professed 
dealer  in  annuities,  but  of  a  widow,  wishing  to  increase  her 
income.  The  consequence  of  refusing  tiie  expence  of  in- 
surance will  be  to  tiirow  these  distressed  persons  into  the 
hands  of  mere  dealers  in  annuities. 

With  respect  to  the  costs  the  Plaintiffs  coming  for  the  assist- 
ance of  the  Court  under  such  circumstances  ought  to  pay  the 
eosts,  in  all  events  those  subsequent  to  the  answer;  whidi 
oflfered  to  give  up  the  annuity  on  payment  of  the  principa!, 
the  premiums  of  faisurance  and  interest.  All  grounds  for  im- 
peaching the  transaction  as  improper  are  now  abandoned.  Hie 
retaining  the  six  guineas  was  perfectly  fair :  tiie  transaction  not 
having  been  completed  so  isoon  as  it  ought ;  the  money  in  the 
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mterval  lying  at  a  bankeF's :  the  delay  being  created  on  behalf  i80a 
of  the  grantor;  who  for  that  reason  agreed  to  pay  diis  small  ,1  ^'^^'^ 
sum  of  interest.  The  bills  of  costs  also  are  unimpeadied.   The  ^^ 

ground  therefore  is  mere  form.     The  Act  is  so  strict  that  the        Coosak 
best  advice  has  not  been  found  equal  to  comply  with  all  the 
terms  of  it.    The  nature  of  this  bill  is  contrary  to  the  usual 
course  of  Equity;  the  general  province  of  which  is  to  temper 
the  strictness  of  (he  law. 

Mr.  Piggotif  in  Reply. 
It  is  sii^lar,  that  till  this  occasion  the  right  to  this  allow-* 
ance  should  have  escaped  all  the  Courts  of  Justice  *upon  ap*      [  ^6S0  ] 
plications  under  this  Act.    Except  Sawyer  v.  Bence,  which 
probably  turned  upon  the  recommendation  of  the  Judge^  there 
b  no  instance  either  at  law  or  in  Equity,  that  this  dum,  iS 
made,  has  succeeded.    In  Gtoynue  y.  Heaion  the  Defendant 
was  absolved  from  blame.     The  decree  was  founded  upon  the 
rule  of  policy,   protecting  expectant  heirs.     The  Defendant 
was  merely  the  acceptor  of  the  offer  of  an  expectant  heir; 
who  came  into  Court  to  set  aside  his  own  act  against  a  partjr 
blameless;  and  no  agreement  to  redeem  appearing  in  eithet 
that  case  or  HeatAcote  v.  Paignam*  Under  those  circumstances 
the  Court  certainly  had  power  to  say,  upon  what  terms  the 
redemption,  should  be ;  considering  it,  not  void,  but  voidable, 
upon  reasons  shewn  to  the  Court,  turning  it  into  a  mortgage* 
If  this  sort  of  transaction  is  encouraged,  particularly  with  an 
agreement  for  redemption,  the  consequence  will  be  enabling 
people  to  lend  money  at  more  than  5  per  centt  according  to 
Lord  Hardwieke'a  opinion  in  Lawley  v.  Hxioper^  that  these 
transactions  are  entered  into  with  that  view»    The  annuitant 
certainly  redeems  herself  from  risk  by  the  insurance.    All  the 
common  and  ordinary  risks  of  life  are   included   certainly. 
Suicide,  death  by  the  hands  of  justice,  and  death  upon  the 
seas,  are  the  only  contingencies  excluded.    The  letter  of  Wal^ 
ford  can  have  no  influence.    That  agreement  can  have  no 
iMhct  between  the  parties.    It  imports  no  obfigatiion  upon  them 
to  do  any  act,  of  which  he  could  have  the  benefit.    The  tenns> 
upon  which  they  contract,   must  be  looked  fer  in  the  in- 
struments.    It  b  a  mistake  to  assimilate  this  case  to  Gwynne 
V.  Heaton  and  Heaihcote  v.  Puignon.    This  bill  desires  the 
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1800,  •  Court  to  declare  instruments  yoid,  which  the  Act  declares  void 
to.  all  intents  and.  purposes.  The  Court  ^ only  executes  the 
law.  The  grantee  cannot  claim  any  benefit  under  this  con- 
tract. The  utmost  she  can  desire  is  to  have  her  money  back 
again.  That  is  the  measure  a  Court  of  Equity  will  hold 
out  in  executing  this  law,  by  declaring  these  instruments 
void,  giving  back  the  money  with  interest,  because  the  con- 
sideration failed. 

The  recent  case  before  the  Lord  Chancellor,  Ex  parte 
Shaw  (52)  cannot  possibly  be  distinguished  from  this.  In 
that  case  the  Lcfrd  Chancellor  determined,  that  in  the  account 
to  be  taken  each  way,  as  in  Byne  v*.  Vivian  (53)  and  Bjfne  v. 
Potter  (54),  the  premiums  paid  for  the  insurance  should  not  be 
[  ^  631  ]      allowed.    The  act  would  be  *  defeated,  if  a  Court  of  Equity 

deddii^  upon  it  goes  farther  than  recompensing  the  party; 
and  looks  beyond  the  contract  before  it  to  another  contract 
entered  into  by  the  grantee ;  into  which  she  thought  it  prudent 
to  enter,  to  secure  herself  against  all  the  ordinary  risks  at 
least  of  life,  to  secure  her  principal  with  a  much  larger  inte« 
rest  than  the  law  allows ;  a  contract,  over  which  the  grantor 
had  no  control.  This  is  certainly  a  new  case  upon  this  Act ; 
and  will  be  a  very  general  precedent,  and  very  operative  in  its 
consequences. 

.  The  bills  of  costs  are  not  disputed :  but  the  six  guineas 
for  interest  cannot  be  allowed. 


Master  of  the  Rolls. 
Certainly  I  shall  allow  interest  only  from  the  time  the  money 
was  actually  paid.     It  is  not  at  all  reasonable  to  allow  that 
sum  of  six  guineas. 


1801. 
/(BH,  19th. 


The  Master  of  the  Rolls  ( 55 ). 
The  only  Equity  of  the  bill  is  the  want  of  some 
required  by  the  Annuity  Act.  This  is  a  bill,  calling  upon  i| 
Court  of  Equity  to  exercise  its  jurisdiction,  without  any  pre* 
vious  application  to  a  Court  of  Law  to  set  aside  the  bond  and 
judgment;  aqd  the  bill  offers  to  pay  to  the  Defendants  what 
shall  appear  to  be  coming  to  them  for  the  consideration  paid 

for 
(52)  Ants,  6tU),   ^  (64). Ants,  600. 

(63)  Ants,  304«  (66)  The  judgmsnl  w  relatione. 
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for  the  annuity,  with  interest,  and  any  other  fidr  and  reason-*        1800, 
able  demands,  after  a  deduction  of  what  has.  been  received, 
by  the  Defendants, 

This  offer  is  made  three  times  in  the  biQ ;  which  ends  with 
that  offer ;  and  therefore  without  entering  into  the  question^: 
whether  in  any  case,  when  a  bill  is  filed  in  this  Court  without 
any  proceeding  at  law,  the  Court  will  enter  into  the  consider- 
ation of  the  terms  proposed  by  the  Defendants,  in  this  case" 
I  am  clearly  of  opinion,  that  on  the  offer  of  the  PlaintiffSf 
which  they  ought  not  now  to  be  permitted,  to  retract,  they  must 
make  this  allowance. 

The  terms  are  not  impeached.  The  Defendant  does  not 
appear  to  be  a  dealer  in  annuities.-  There  is  nothing  in  the 
transaction,  that  impeaches  the  conduct  of  the  purchaser  of 
this  annuity.  It  was  intended,  that  the  annuity  should  bear 
date  the  S8th  Jtdy;  but  the  transaction  did  not  take  place  till 
the  4th  oi  August.  The  circumstances  of  the  payment  ought 
to  have  been  stated  in  the  memorial.  The  clause  of  redemp- 
tion is  also  omitted ;  and  the  trust  of  the  real  estate,  and  the 
interest  of  Bridges.  These  are  fatal  objections  under  the 
Act:  *but  the  transaction  was  not  inequitable.  .  The  Plaintiffs  [  ^632  ] 
however  desire  to  have  the  deeds  cancelled  on  reasonable 
terms ;  and  the  question  is,  what  are  reasonable  terms ;  and  I 
am  glad  to  find,  a  Court  of  Law  has  done  the  same  thing, 
wherever  it  could.  The  insurance  is  not  a  complete  indem- 
nity; for  there  are  many  exceptions  in  the  poUcy.  There  is 
nothing  malum  in  se  in  the  purchase  of  an  annuity.  The 
Defendant  says, ''  I  am  ready  to  give  up  the  annuity.    Make 

me  whole.     Repay  me  all  I  have  paid  in  respect  of  this 

annuity ;  and  that  is  all  I  ask.'* 

The  cases  of  Gwynne  v.  Heaton  anAHeatheate  v.  Paigtum 
were  upon  bills  to  set  aside  annuities  for  fraud  and  imposition 
or  undue  advantage  taken :  yet  the  Coiurt  thought,  that, 
though  the  Defendants  should  not  have  the  advantage  of  their, 
contracts,  they  should  only  be  set  aside  on  receiving  a  complete 
return  of  all,  that  had  been  paid.  In  Sawyer  v.  Benee, 
Easier  TtTm,  38  Geo.  Ill,  it  is  said,  the  Counsel  consented 
to  what  was  proposed  by  Lord  Kenyan;  which  gives  the  money 
paid  for  insurance.  Here  I  consider  the  Plaintiffs  as  offering ; 
and  the  Court  take  them  upon  their  offer..  One  of  thd  Judges 
ii^orms  me^  be  believes,  upon  an  action  for  money  had  and 

received 
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received  in  the  account  the  insurance  money  has  be«K  aOowedl; 
and  the  Officer  of  the  Court  of  King's  Bench  (  Mr.  Forsier  )  to 
whom  I  have  sent,  teUs  me^  in  the  account  the  money  paid  for 
insurance  hm  been  allowed  again  and  again  :  but,  whether  by 
the  author!^  of  the  Court,  or  by  consent,  I  am  not  accuraldj 
informed. 

One  case  has  been  produced  an  the  other  side,  to  whidi 
I  ought  to  pay  the  highest  respect.  It  was  an  appBcatioii  to 
the  Lard  Chancellor  in  Jmly  last.  In  that  case  the  grantor  of 
the  annuity  was  a  huiatic;  and  several  orders  had  been  nuider 
for  payment  of  the  annuity.  An  application  being  made  bj 
the  grantee  for  farther  pa3mients,  and  another  applicatimi  to 
set  aside  those  orders,  they  were  discharged ;  and  the  MiMter 
in  taking  the  account  refusing  to  allow  the  insurance  UMmey, 
exceptions  were  taken  to  the  *  report.  The  Lord  ChameelUir 
over-ruled  the  exceptions.  The  grantor  did  not  make  the 
application  ( 56  X  or  offer  the  terms  ;  as  is  the  case  here. 
The  terms  of  paying  the  insurance  are  fitir.  The  PUtiwtiffk 
must  allow  the  insurance  and  pay  the  costs.  The  offer  is  to 
allow  fair  and  reasonable  demands.  I  think,  these  are  fair 
and  reasonable. 


By  the  decree  an  account  was  directed  of  what  was  due  iron 
the  Plaintiffs  in  respect  of  the  principal  sum  of  \9dSL  14m.f 
the  consideration  paid  for  the  annuity  of  25S/.  a-year,  with 
interest  at  5  per  cent,  from  the  4th  of  August ^  1790  ;  an 
account  of  all  stuns  of  money  actually  paid  for  the  insurance 
of  the  life  of  the  Defendant  Walford^  and  an  account  of  all 
Slims  received  by  the  Defendant  Cooke  on  account  of  the 
annuity.  It  was  directed,  that  the  Master  should  make  rests 
upon  the  payment  of  each  sum  paid  for  the  insurance  and 
also  upon  each  sum  paid  to  the  Defendant  Cooke  on  account 
of  the  annuity ;  and  compute  interest  upon  every  such  pay- 
ment at  5  per  cent* ;  and  the  Plaintiffs  paying  to  the  Defeiidant 
Cooke  what  shall  be  found  due  upon  the  balance  of  the  said 
accounts,  it  was  ordered,  that  satisfaction  should  be  entered 
upon  the  judgment,  and  the  annuity  and  the  policy  of  insur* 
ance  be  re-assigned.  An  account  was  directed  of  the  rents 
and  profits,  dividends  and  interest,  of  the  estates  and  funds 
received  by  jBruiJ^f;  and  a  conveyance  and  assignment  from 
him  to  new  trustees. 

(d6)  There  were  cross  applications  in  that  case. 
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PETITION  being  presented  to  his  Majesty^  in  Coonei!   The  preroga- 

to  grant  a  eomntisedon  of  review  of  a  sentence  of  the  live  of  graotiog 

Court  of  Delegates  ( 57 )  against  a  testamentary  instrument  ^  commission 

Ito  the  last  will  of  Edward  Campion,  deceased,  was  referred  ®f  review  is  to 

to  iSie  Lord  Chancellor  to  report  his  opinion  thereon  ( 58  ).        ^  exercUed 

The  will  in  question  was  as  foHows:  [634]  ^    ,. 

^  pecnuar 

•*  I  Edward  Campion  of  Earl  Street  Blackfifiar$  London  do  circumstances 
^make  and  publish  this  my  last  will  and  testament  in  the  and  the  import- 
manner  following :   Imprimis,  I  give  and  bequeath  Elinor  ance  of  die 
Campion  of  Waietford  in  the  kingdom  of  Ireland  the  whole  case.    In  this 
of  my  personal  and  real  estate  for  and  during  her  natural  instance,  a  sen- 
"  Mfe  and  no  longer ;   and  after  her  decease  I  bequeath  to  ^"^^  ^  ^® 

**  Ann  Garrick  for  the  support  of  her  and  children  five  hun*     ^ 

^'^  gates  settmg 

**  dred  pounds,  and  also  to  Sarah  Bates  five  hundred  pounds ;  ^^^ j^  ^  ^m 

^  and  it  is  my  will  and  intention,  that  Mr.  Henry  Fearon  be  the  report  of 

''  my  6ole  executor;  and  that  this  house,  estates,  fiimiture,  &0r  the  Lmd  Cham- 

^'  be  sold  and  thrown  into  money  for  the  purpose  within  men-  ceUor  was 

tioned.    I  desnre,  that  my  fiineral  expences  may  not  exceed  •^n»^  ^he  ap- 

flfty  pounds.     Finally  I  do  hereby  revoke  aU  former  wills,  j""^^^""  J"^ 

^'  In  witness  whereof  I  the  said  Edward  Campion  set  my  band  ^ 

^^  •'  carriDg  upon 

•^  and  seal  this  9th  day  of  F^j^rwory  1789.  the  evidence, 

.   **  Edward  Campion.  Edward  Campion^  ( L.S. )  that  the  will 

**  Signed  sealed  and  published  by  the  was  obtained, 

"  said  testator  in  the  presence  of  otsn  alteration 

"us  who  at  his  request  and  in  the  prevented,  by 

'*  presence  of  each  other  have  sub-  "°  "^  *°  !*" 

"  scribed  our  names  as  whnesses  ^^  ^^^  ^^ 

"  thereto  qoesUon  of 

"J.  Welbakx,  law.    Upon 

^  Ja*  Little,  this  proceed- 

'*  Ja«  Beedham."  ing  no  costs 

The  testator  died  on  the  28th  of  the  same  month  of  Pe-  •"  P^*°* 
bruary.    A  caveat  MKg  entered  in  the  Prerogative  Court  of 

Oanterbmry 

(57)  The  Conrt  of  Delegateii  Marrioi,  Doctor  Fisher,  Doctor 

consisted  of  Sir  William  Henry  Letwrence,  snd  Doctor  Swaheyi 

jIMurst,  Sir  Beanmoni  Hofham,  (5B)  As  to  the  mode  of  pi^ 

Mr.  Justice  Heath,    Sir  Jamts  ceeding  see  ante,  Vol.  IV,  211. 
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1800*  fof  he  meant  to  leave  eyery  thing  to  bar.  Sine  went,  find  ataU 
Fearon  ^^  ^^  ^7  ^  desire  the  whole  of  the  36th.  He  received 
Efforte^  hiv  in  the  ^nost  affectionate  manaer ;  and  sevenl  tii^eB  men- 
tioned bsfi  intention  to  make  an  addition  to  the  aaid  laeiBDp 
randum  in  Fearan*B  poaseasion,  thereby  to  give  all  hia  poopertjr 
to  .her ;  desiring  her  to  make  herself  easy,  but  not  to  mention 
at  to  any  ]>ensoi]i  in  the  house.  Fearom  drank  t^  4herc(p 
After  Carrtci  had  taken  away  the  tearthings  she  left  ijbe  door 
syar.  The  deceased  desired  Fearon  to  shut  it ;  complidBing 
that  the  people  about  him  were  listening  and  prying  about. 
He  then  asked  Fearon  for  the  memorandum ;  saying,  **  I  want 
*'  to  make  this  child's  mind  easy."  No  other  person  waa  19 
the  room  with  them  but  Fearon ;  who  saying,  he  had  left 
it  at  home,  the  deceased  added,  **  I  desire  you  will  write  hi 
^'  addition  to  the  memorandum,  that  I  make  hejr  my  sole  heir, 
[  ^637  ]      .''  and  leave  ^  her  every  thing  that  I  haye  in  the  world;*  and 

he  desired  Fearon  to  bring  him  the  memorandum  to  s^, 
after  the  said  addition  was  made ;  which  he  begged  might  be 
done  that  night,  and  brought  to  him  next  morning.  Fearon 
appeared  confused;  and  he  hedM^ted  a  good  deal  $  upon  which 
the  deceased  repeated  what  he  had  said ;  asking  Fearon  if  be 
understood  him.  Fearon  thai  proposed  tp.  fetch  Hoeier  for 
that  purpose,  fih^  deceased  assented ;  saying,  he  did  not  cars 
who  did  it,  so  it  was  d(me  that  night,  and  brou^t  to  him 
in  the  moniing  to  sign;  charging  them  again  with  secrecy. 
Fearon  seemed  tP  acquiesce.  Upon  the  S7th  of  Fehntmry  the 
depopent  remonstrated  with  Fearon  for  not  writing  tfie  addi* 
tion  to  the  memorandum.  He  said  he  bad  written  it ;  but  it 
was  not  completed ;  and  he  and  Hosier  waited  the  orders  of 
Campion  for  that  purpose.  Mrs.  Farmer  also  reproajcbed 
Fearon.  He  kept  out  of  the  way  all  Saturday,  till  on  acooimt 
of  the  approach  of  the  testator's  death  it  was  too  late, 
Fearon  did  propose  to  the  deceased  upon  the  .2iih  in  -the 
presence  of  the  degponent  to  make  a  provision  for  :her  and 
her  ahildren.  The  deceased  answered,  he  did  intend  it; 
but  desired  not  to  be  teazed  at  that  time. 

William  Holland,  the  husband  of  Sara/^  Holland,  depogsed, 
that  upon  the  20th  of  February,  when  his  wife  was  with  her 
father,  the  deponent  staid  below ;  and  she  came  down  widi 
/^mron;.  whp  in  the  presence  of  Gim>£  wished  him  jay;  sayn 

ing 
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ing  something  handsome  was  now  going  to  be  done.    Hie  con-         IBOt. 
firmed  his  wife's  depositions,  that  Fearan  at  one  time  said,  he      ^  "^^"^^  . 
bad  written  the  addition  to  the  will ;  but  in  answer  to  a  ^piea-      ^  martt^ 
tion  as  to  that  at  another  time  he  said,  he  had  not  written  tbe 
paper ;  but,  as  he  was  sole  executor,  and  knew  the  intenficm 
of  the  deceased  to  benefit  the  deponent's  children,  it  would  be 
in  his  power  to  do  so. 

Mrs.  Farmer  stated,  that  the  deceased  was  at  first  attended 
hy  Fearom  only;  but  during  the  latter  part  of  his  fliness  he  was 
also  attended  by  the  deponent's  husband  and  Welbank ;  and 
that  he  was  frequently  delirious  for  some  time  before  his  deaA. 
She  confirmed  the  deposition  of  Sar€th  HoUamd  as  to  the 
reconciliation,  &c.  Farmer^  the  apothecary,  also  deposed, 
that  the  deceased  was  delirious  at  times,  and  at  odber  times 
censiUe;  and  that  he  was  not  apprehensive  of  being  .in  danges. 
One  of  the  witnesses  also  stated,  that  the  deceased  had  an 
olgection  to  have  an  attomegr  employed  ;  not  liking  form  and 
ceremony. 

The  only  point  decided  in  the  Prerogatiye  Court  was  the  [  638  ] 
preliminary  question,  whether  parol  evidence  could  be.  received 
to  shew,  the  deceased  intended,  Fearon  should  be  only  a  nude 
oxecutor ;  and  should  not  take  the  residue  as  such ;  upon  dw 
allegation  of  Mrs.  Cooke f  the  executrix  of  Mrs.  Campion,  de- 
ceased, of  representations  to  the  deceased  Edward  Campion 
by  PearoA,  that  he  diould  not  take  any  beneficial  interest  by 
being  named  executor,  and  declarations  of  the.  deceased, 
4hat  he  so  understood  the  law.  From  the  judgment  of 
Six  William  Wynne  upon  that  question,  that  such  evidence 
could  not  be  received,  Mrs.  Cooke  appealed  to  the  Court  of 
-Delegates:  who  permitted  the  evidence  to  be  taken  de  bene 
esse;  leaving  the  point  open  to  argument;  and  afterwards, 
when  the  cause  was  heard  before  them^  pronounced  a  sentence 
'settii^  aside  the  will;  that  the  deceased  died  intestate;  and 
that  administration  should  be  granted  to  .Mrs«  Cooke :  b|it 
costs  were  not  given. 

Dr.  Battine,  The  King's  Advocate  in  the  Admiraliy,  in 
support  of  the  Petition. 
On  the  admission  of  the  allegation  in  the  Prerogative  Court, 
Sir  William  Wynne  was  of  opinion,   that  parol  testimony  was 

....  .  ^^ot 
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1600.         Bot  admissible  'to.  shew,  what  the  testator's  faitehtion  was  in 

.^^""^  the  appointment  of   executor  in  contradiction  to  the   legal 

Xkvarte       operation.     The. Court   of   Delegates  considered    it  a  new 

/^question ;  but  said,  they  would  give  no  opinion  then,  but  con- 
sider the  law,  when  they  should  try  the  fact.     The  will  is 

.sufficiently  evinced.  Besides  that,  there  are  declarations  and 
recognitions  of  the  deceased,  admitted  by  the  adverse  party, 
that  it  was  his  will,  but  only  wanted  the  addition  of  a  codicil. 

.Supposing  that  to  be  the  case,  can  that  evidence  be  admitted 
to  set  aside  the  will  in  direct  opposition  to  the  Statute  of 
Frauds  (59)?  The  Statute  declares,  that  a  written  will  shall 
not  be  revoked,  altered  or  changed^  by  word  of  mouth,  ex- 
cept the  same  shall  in  the  Ufe-time  of  the  testator  be  reduced 
to  writing,  read  to  and  allowed  by  him,  and  proved  to  be  so 
done  by  three  witnesses  at  least  (60  )•  Suppose  actual  fraud 
proved,  with  a  view  to  prevent  an  addition  to  or  alteration  (^ 

.the  will,  by  no  means  admitting,  that  the  attestation  of  the 

subscribing  witnesses  is  not  fully  sufficient  to  establish  it,  or 

that  the  testator  ever  intended  to  make  a  codicil,  yet  the  will 

cannot  therefore  be  set  aside  consistently  with  the  Statute. 

[  ^639  ]      This  b  not  a  case  of  general  incapacity,  with  lucid  *  intervals, 

but  of  general  capacity  with  occasional  delirium,  proceeding 
from  disorder.    That  is  the  result  of  the  evidence;  and  that 

;  throws  the  proof  upon  the  adverse  party. 

The  case  of  Cole  v.  Mordaunt  (  61 )  gave  rise  to  the  Statute 

.of  Frauds.  The  object  of  this  clause  is  to  prevent  the  eflfect 
of  the  gossiping  of  female  relations  and  friends.  The  fraud 
imputed  in  this  case  is  not  as  to  the  will,  but  in  preventing 
a  codicil  from  being  made.  I  will  put  this  case ;  a  vrill,  giving 
considerable  legacies,  and  appointing  an  executor:  the  tes- 

«tator  afterwards  intending  to  give  a  legacy  of  1000/.  by 
codicil  is  prevented  from    executing  that   intention  by  the 

•fraud  of  a  person,  to  whom  a  legacy  of  50/.  is  given  by  the 
will:  can  the  will  be  set  aside  as  to  all  the  legatees,  the  ap- 
pointment of  an  executor,  &c.  because  that  legatee  of  50^ 
has  been  guilty  of  a  fraud  in  preventing  the  execution  of 
die  codicil?  If  parol  evidence  of  the  fraud  could  be  ad- 
mitted, from  what  fund  is  the  intended  legacy  of  lOOOA  to 

come: 

(59)  29  Char.  II,  c.  8.  (61)  Staled  ante,  VoL  IV,  196^  a. 

(60)  Sec.  22.  in  Mathewi  v.  Warner. 
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come:  the  person  committing  the  fraud  being  a  legatee  of         1800. 
50/,  only?    Is  it  to  come  out  of  the  other  legacies?  Whether      p  '^^ 
any  reHef  could  be  given  in  equity  is  not  now  the  question :       j^  parte* 
but  it  would  be  impossible  to  set  aside  the  will  consistently 
with  the  statute ;  which  your  Lordship  would  not  be  willing 
to  impeach  in  any  respect* 

When  this  will  was  before  the  Delegates,  the  Advocate 
General  proposed  to  expunge  the  clause  appointing  the  exe- 
cutor, and  let  the   rest  stand ;  and  in  support  of  that  cited 
Barton  Y.Robins;  in  which  the  testatrix  was  an  old  woman; 
who  had  nearly  lost  her  sight :  the  attorney  inserted  a  bequest' 
of  the  residue  to  himself:  she  having  got  scent  of  this  sent 
for  him :  but  he  avoided  going  to  her ;  and  she  could  never 
get  the  will  from  him.     The  Delegates  under  those  circum- 
stances struck  out  the  disposition  of  the  residue.     She  had 
declared  in  her  life-time,  that  it  was  contraiy  to  her  inten- 
tion;     Three  other    cases    cited  were   exactly  of  the  same 
nature ;   Parmenter  v.  More,  Garnet  v.  Sellers,  and  Price  v. 
Bamsley :  all  cases  of  fraud ;  a  residuary  clause  being  sur* 
reptitiously  inserted ;  and  the  Delegates  in  all  of  them  held; 
thati  where  the  clause  is  fraudulently  inserted,  evidence  may 
be  given  for  the  purpose  of  striking  it  out.  Another  case  of 
a  dijSerent  nature  was  cited :  where  evidence  was  admitted, 
that  such  clause  was  inserted  by  mistake:  Bridge  v.  Arnold. 
The  surplus  was  given  in  trust:  •and  the  scrivener  by  mis-      [  *840  ] 
take   introduced  the  words    ^^for  his  ovon  oum  use.*'    This 
was  the  error  of  the  writer,  not  of  the  testator;   and  parol 
evidence  was  admitted  to  shew  the  mistake.     These  are  the 
only  cases,  in  which   the  Spiritual   Courts  have  taken  upon 
themselves  to  expunge  from  a  will  any  matter  whatever. 

But  in  this  case  there  is  no  pretence  for  striking  out  one 
part  of  the  will  more  than  another.  To  do  what  was  pro- 
posed the  Court  must  add  to  the  will  instead  of  striking  out ; 
viz.  by  declaring  the  appointment  of  executor  a  bare  and 
nude  trust,  and  not  passing  any  beneficial  interest.  There 
are  only  two  cases,  in  which  an  addition  has  been  made  to  a 
will :  one  upon  the  will  of  Doctor  Gerard  in  1789.  He  left 
a  wife  and  a  daughter.  He  had  given  directions  to  an  attor- 
ney to  make  his  will.  A  few  months  afterwards  he  wrote  to 
the  attorney  to  appoint  another  executor;  and  directing  his 
Vofr.V.  YY  wife's 


&  parte. 
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1800.         wife's  niune  to  be  inserted  as  residuary  legatee.    The  attorney 
^^"""^  forgot  her.  christian  name  and  therefore  left  a  blank  foriier 

^ ^J       name ;  and  the   will  being  returned  to  the  testator  he  did 

not  fill  up  the  blank :  but  her  name  appeared  in  the  instruc* 
fions.  The  omission  being  accounted  for,  the  will,  together 
with  the  instructions,  was  pronounced  for  as  the  last  will 
•f  the  deceased. 

The  other  case  was  upon  the  will  of  a  Mr.  Janssen ;  con* 
taining  a  provision  for  his  two  daughters,  and  giving  instruc* 
t^ons  to  his  attorney  for  giving  the  residue  to  one  of  them. 
That  direction  was  at  the  top  of  the  instructions.  The 
attorney  thought  it  better  to  put  the  residuary  clause  at  the 
end ;  but,  when  he  got  to  the  end  he  forgot  it ;  and  the 
testator  did  not  observe  the  omission^  The  Delegates  es- 
tabhshed  the  appointment  in  favor  of  the  daughter  as  re* 
siduary  legatee. 

An  objection  will  probably  be  made  from  the  time,  since 
this  sentence  was  pronounced ;  i^nd  perhaps  it  will  be  said, 
suits  have  been  instituted  in  this  Court  in  consequence  of 
^at  decbion:  that  would  make  no  difference  farther  than 
a  mer^  change  in  the.  name  of  the  Defendant  in  those  suits. 
But  the  real  question  is,  whether  a  sentence  ought  not  to 
be  reviewed,  that  appears  to  operate  against  the  Statute 
of  Frauds. 


t  641  ]  Mr.  Parke f  in  support  of  the  sentence. 

This  sort  of  application  was  new  till  your  Lordship*s  judg- 
ment in  Mathews  y.  Warner  {62),  Since  that  there  can  be 
fio  doubt  about  the  prerogative.  Your  Lordship  stated,  that 
after  a  grave  inquiry  before  a  respectable  Court  of  Delegates 
a  mere  doubt  would  not  be  a  suflScient  ground  for  granting 
the  application ;  and  in  reporting  your  opinion  stated  as  the 
ground,  that  the  points  of  law  arising  on  the  proceedings 
appear  to  be  so  important  to  the  public,  that  it  is  fit  tfaey 
should  be  heard  and  determined  in  the  most  solemn  man- 
ner. In  this  case  tiiere  was  a  very  long  argument  befoie  die 
Delegates,  but  not  a  moment's  hesitation  or  delay  in  the 
decision,  setting  aside  this  will.  The  cause  was  decUed  in 
May  1797.     Upon  such  an  application  it  is  for  your  Lord* 

ship  s 

(02)  Ante,  Vol.  IV,  ISO.     Sec  the  note,  211. 
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^ip's  di8<:retioh  to  determine,  considering  the  amount  of  -tbe         1800; 
property,    &c.     I  do  not   say,    that  if  there  was  a  serious      _,  ^^^^^^ 
question  of  law  behind,    that  would  not  be  a   reason    for       firiwrf*. 
granting  this  application. 

As  to  the  merits,  the  greatest  part  of  what  has  been  sub- 
mitted to  your  Lordship  never  came  in  question.  We  applied 
upon  totally  different  grounds.  It  was  never  contended,  that 
the  will  was  not  formally  executed.  In  many  cases  the 
formal  execution  has  not  been  in  question  upon  the  issue 
**  devisamt  vel  von  ?"  Bates  v.  Graves  (  63  )  was  cited  before 
the  Delegates.  Your  Lordship  there  says,  "  The  issue, 
^*  *  devisacit  vel  non '  always  implies  in  it,  where  the  execu- 
tion is  not  the  point  of  the  issue,  a  question  of  the  ca- 
pacity of  the  testator ;  that  is,  either  his  absolute  capacity, 
or  his  relative  capacity,  where  it  is  supposed,  the  particular 
**  instrument  was  the  effect  of  that  undue  influence,  which 
^*  necessarily  implies  a  degree  of  weakness  at  the  time,  and 
**  quoad  that  instrument,  making  it  not  an  instrument  arising 
**  from  the  fair  bias  of  his  own  mind,  but  from  the  exercise 
*•*  of  that  improper  influence." 

•  We  never  intended  to  impeach  the  statute,  or  to  say,  that, 
generally  speaking,  a  will  duly  executed  could  be  revoked, 
except  in  the  manner  described  }>y  the  statute:  but  under  all 
the  circumstances,  considering  the  situation  of  this  man,  above 
eighty  years  of  age,  according  to  one  witness,  a  sea-f\iring 
man,  rough,  ignorant,  and  illiterate,  that  he  was  in  the 
power  of  the  persons  about  him  from  the  moment  his  im- 
fortunate  daughter  quitted  his  house,  not  from  •improper  [  •Stt  } 
conduct,  but  living  with  her  mother  till  her  marriage,  which 
certainly  was  offensive  to  her  father,  that  Fearon  never  knew 
the  deceased  till  three  months  after  she  left  his  house,  the 
influence  appearing  in  O'Meara's  evidence,  that  the  only 
way  of  prevailing  on  the  deceased  to  dine  out  was  by  asking 
Fearon^  the  surgeon  attending  him  writing  the  will  with  his 
own  hand,  the  circumstances,  under  which  the  will  was  ob- 
tained, it  cannot  be  permitted  to  stand.  We  use  the  circum- 
stance of  Fearon  making  himself  a  nude  executor  with  the 
other  circumstances.  How  is  it  possible  to  suppose,  this  man 
coiild  know,  the  executor  would  have   the   residue;  though 

Fearou 
(63)  Ant**,  Vol.  II,  «tt7. 
YY« 
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1800,  FeMton  did  not  know  it  ?    By  the  force  of  hia   natural  MSir 

^^^^^  ties,  as  Hosier  represents  it !    It  was  a  breach   of  confidence 

„  *       in  FearaUf   asking  an  opinion  upon  the   effect   of  tke   wilL 

'       Upon  a  minute  attention    to   the  evidence,   the  whole    is  a 
continuation  of  the  same  plan  to  deceive^    It  is  singular,  that 
Fearan  coming  to  the  house  upon   the  day  the  reconcifiation 
took  place,  should  propose  this,  and  that  he  should  not  pro- 
pose   it  afterwards.     The   deceased  was  very   uneasy,    least 
Mrs.  Carrick  or  the  other  persons  in  the  house  should  kncnr 
any  thing  of  his  intention  in  favor  of  his    daughter.     No 
doubt,  Fearon  took    the  moihent,   when   Mrs.    Carrick  was 
in  the  room,  to  make  the  proposal,  with  a  view  to   defeat 
it,  in  direct  contradiction  to  the  deceased's  wish.     The  mo- 
ment the  proposal  was  made  by  the  deceased  to  make  an  ad« 
dition    to  the  will  in  favor  of  his  daughter,  Fearon  insists 
upon  having  an  attorney  ( 64 ) ;  though  he  knew  the  objec- 
tion of  the  deceased  to  have  one.     It  is  positively  sworn,  that 
Fearon  said,  he  had  written  the  paper,  but  not  completed  it. 
Your  Lordship  asked,  whether  that  could   not    have    been 
exhibited.     It  is  now  said,  they  thought  it  better  to  rest  upon 
the  case,  as  it  stood.     But  Holland,    the  husband,  states, 
that  Fearon  said,  he  had  not  written  the  paper ;  but,  as  he 
was  sole  executor,  and  knew  the  deceased's  intention,  it  would 
be  in  his  power  to  execute  it.    The  executor,  when  taking 
probate,  is  obliged  to  swear,  that  is   the  only  testamentary 
paper,  that  has  come  to  his  knowledge. 

The  whole  result  of  the  evidence  is  undue  influence  to 
a  great  degree.  No  attempt  was  made  upon  any  side  to  dis- 
pute any  question  of  law.  We  did  not  seek  to  overturn  the 
statute  by  the  introduction  of  parol  evidence :  but  we  put  it 
[  ^643  ]  upon  the  general  ground  ^of  circumvention,  either  in  ob- 
taining the  will  or  in  preventing  the  alteration.  It  was  com- 
pared to  the  cases  of  fraud  in  this  Court :  Tajflour  t.  Rock' 
ford {65)f  also  the  case  of  a  surgeon;  at  whose  conduct  the 
Court  expressed  grea^  indignation.  It  was  compared  to 
other  cases  in  Swinburne;  which,  though  long  before  the 
statute,  were  relied  on  at  the  bar,  and  quoted  by  the  Judges. 
The  Ecclesiastical  Court  are  judges  of  fraud  in  cases  of 
wills  of  personal  estate.    Swinburne  in  the  Seventh  Part  lays 

down 
(64)  Hagicr  was  not  an  aUorney.  (66)  2Vcs.  281. 
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down  all  the  cases^  in  which  wills  may  be  ayoided  either  from         )800. 
the  beginning  or  by  matter  subsequent.     Even  in  the  sum-      «,  ^^"^ 
mary  of  this  chapter  ( 66 )  he  states,  it  as  a  general  propo-        «        *  * 
sition,  that  a  will  free  from  fault  in  the  original  may  afterwards 
become  void   in  various  ways.     One  case  he  puts  is,  where 
the  party  is  in  the  government  of  another.     This  case  there- 
fore was  foreseen  by  him.     Some  of  the  evidence  is  exactly 
according  to  the  book  in  another  part,  speaking  of  prohibiting 
alteration;    shewing  practice   used    to  prevent  an   intended 
alteration. 

Doctor  Battinef  in  Reply. 

The  animus  testandi  b  certainly  proved.  The  witnesses 
signed  in  consequence  of  something  particularly  pressed  by 
the  testator.  It  was  not  a  mere  mechanical  execution.  To 
the  last  moment  of  his  existence  he  recognized  this  paper. 
It  has  been  objected,  that  the  will  was  drawn  by  a  medical 
man  attending  the  deceased  professionally;  but  there  is  no 
rule  in  law  to  impeach  such  will,  as  in  the  case  of  a  guardian, 
before  he  has  made  up  his  accounts:  there,  or  in  the  case 
of  a  person  under  duress,  there  is  a  general  rule  of  poUcy, 
which  forbids  such  conveyances  to  stand,  though  made  with 
good  faith. 

In  the  case  of  Coghlan  v.  Coghlan  a  will  signed  by  the 
testator,  who  had  been  insane,  upon  the  application  of  his 
keeper  was  established  by  the  Delegates;  but  on  some  occa- 
sion Lord  TAurlow  said,  that  case  was  not  law;  going  farther 
than  the  general  rule  of  policy,  that  such  a  person  shall  not 
be  a  witness  or  be  present;  the  will  in  that  instance  being 
signed  upon  the  appUcation  of  the  keeper.  Swinburne  in 
speaking  of  a  testament,  which  the  deceased  intends  entirely 
to  revoke,  and  he  is  prevented  fraudulently  ^om  making 
another.  In  that  instance  the  will  is  void.  But  if  he  does 
not  mean  to  revoke  the  testament  entirely,  intending  merely 
to  make  an  addition  or  alteration,  the  whole  will  is  not  to 
be  set  ^  aside  merely  on  account  of  an  intention  to  make  a  [  ^644  ] 
codicil.  Taylour  v.  Bochford  does  not  apply  to  this  case« 
That  was  a  case  of  direct  and  positive  fraud  upon  a  poor 
9|ulor,  conveying  al}  ^is  property  for  a  very  inadequate  con- 
sideration. 
{W)  Page  451,  5t!i  edit. 
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1800.         sidcration.    It  is  too  much  the  way  to  argue,    that   a  inH 
''*^^*'  regular  according  to  the  statute  is  to  be  set  aside  merely  on 

i!L^r^'  suspicion  of  fraud.  One  great  principle  in  the  Testamentary 
Courts  as  to  imperfect  papers  is,  that,  if  the  testator  declares 
an  intention  as  to  property,  and  has  time  afterwards  to 
put  that  in  writing,  and  does  not,  the  presumption  is,  that 
either  he  had  not  made  up  his  mind,  or  that  he  had  aban- 
doned the  intention.  That  rule  operated  in  Griffim^s 
Case{Cn).  The  decision  of  the  Court  of  Delegates  upon 
this  will  certainly  could  not  have  gone  upon  fraud ;  for  costs 
were  not  given ;  which  must  have  been  the  consequence. 

With  respect  to  the  length  of  time,  that  has  elapsed  since 
the  decision,  at  that  time  no  commission  of  review  had  been 
granted   for  above  a  century;  and  it  was  not  thought  ad- 
visable to  make  the  application.     As  to  the  suits,  that  have 
been  instituted,  they  were  not  instituted  in- consequence  of 
intestacy;    but  would   have   been  instituted  equally   against 
Fearon  as  against  Bainbridge.   With  respect  to  the  amount 
of  the  property  we  are  at  issue;    and  Fearon  has  exhibited 
an  inventory  to  a  considerable  amount.    Ih  this  ease  by  the 
course  it  has  taken  there  has  been  in  fact  but  one  sentence; 
the  cause  being  removed  from  the  Prerogative  Court  before 
the  final  sentence. 

Lord  Chancellor. 
This  petition  is  presented  upon  a  suggestion,  that  the 
determination  of  the  Court  of  Delegates  turned  upon  a  new 
imd  very  important  question  of  law;  whether  parol  evidence 
could  be  admitted  to  shew,  that  a  testator  did  not  mean, 
that  the  executor  should  take  the  residue  by  virtue  of  the 
appointment  of  executor ;  and  on  the  other  hand,  that  the 
testator  was  acquainted  with  the  operation  of  law ;  which  by 
intendment  would,  vest  the  residue  in  the  executor.  The 
only  way,  in  which  that  question  could  be  stated,  would  be 
by  an  objection  to  the  admissibility  of  the  libel  ( 68 ).  That 
question  therefore  certainly  has  not  occurred.  Something  of 
argument,  that  bears  some  affinity  to  it,  arose  in  the  discus* 
sion ;  and  it  was  very  ably  argued. 

(67)  SUted,    ante,    Vol.   IV,        (68)    See  Browne's   View   4 
197}  in  MatheMTs  v.  Warner.  the  Ecdesuaiical  Law,  vol.  i^ 

101,  dx. 


CASES  IN  CHANCERY.  045 


I  do  not  hold,  that  a  petition  for  a  Comniission  of  Review  1800. 

ought  always  to  prevail ;   upon  this  plain  and  very  obvious  ^^"^   . 

ground :  a  determination  in  the  ordinary  course  of  law  has  ^  vartL 
been  obtained ;  and  it  is  upon  the  peculiar  circumstances  and 
the  importance  of  the  case,  that  his  Majesty  should  exercise 
his  prerogative.  It  is  true,  here  tho#e  has  been  but  one 
judgment  upon  it.  The  Judge  in  the  first  instance  had  not 
pronounced  sentence.  That  is  certainly  a  circumstance  in 
favor  of  the  petition ;  and  if  I  could  find  in  the  best  consider-* 
ation  I  can  give  this  case  a  question  of  law,  particularly  a 
question  of  so  much  importance,  involving  the  consideration 
of  the  Statute  of  Frauds^  I  should  pause  in  determining, 
whether  upon  the  peculiar  circumstance  of  the  case,  tlie 
length  of  time,  and  the  conduct  of  the  parties,  there  should 
not  be  farther  consideration.  But  I  cannot  find  any  question 
of  law  here ;  and  it  appears  to  me  to  be  merely  the  same  cas* 
as  an  application  for  a  new  trial.  It  was  put  upon  two  groundd 
by  the  Counsel  in  support  of  the  sentence ;  that  the  will  was 
impeached,  either  as  having  been  obtained  by  undue  influence^ 
or,  as  a  separate  and  dbtinct  consideration,  that  the  deceased 
had  an  intention  to  alter  the  will ;  from  executing  which  pur« 
pose  he  was  prevented,  being  beset  by  the  people  about  him; 
and  farther  they  state  a  settled  and  precise  alteration. 

As  to  the  second  consideration,  the  conduct  of  the  parties^ 
which  affords  evidence  as  to  the  first,  this  executor  had  got 
the  testator  to  put  him  in  a  condition  by  the  will  to  benefit 
himself  greatly,  by  appointing  him  a  nude  executor.  It  turns 
therefore  upon  the  question,  whether  there  is  evidence  of  such 
management  and  holding  round  the  testator,  after  what  is  mok% 
distinctly  in  evidence,  his  intention  to  alter  the  will.  That  is 
no  question  of  law  ;  for,  bound  as  the  Court  is  by  the  Statute 
of  Frauds f  this  Court  has  directed  an  issue  to  try,  whether  a 
will  has  been  obtained  by  fraud ;  and  there  has  been  also  thia 
issue  directed ;  whether  the  testator  has  been  hindered  by  a 
person,  and  not  a  person  claiming  a  direct  benefit  under  the 
will,  from  altering  it.  That  issue,  I  remember,  was  tried  at 
the  assizes  before  Lord  Chief  Justice  Eyre ;  though  I  do  not 
recollect  the  circumstances  of  the  case.  Both  these  issues  are 
perfectly  consistent  with  the  law  and  the  full  observance  of  the 
statute.    It  happens  here,  the  evidence  is  given  by  deposition* 

It 
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1800.  It  would  be  more  satisfactory,  if  it  was  by  a  vivd  voce  exami- 

Fk^^roh       nation.     The  course  of  the  Court  does  not  admit  of  that.     If 
part§.       ^  ^^^^  ^  doubt,  M^hether  I  coukl  to  the  full  extent  adopt  the 
conclusion  of  the  Court  of  Delegates,  I  am  strongly  inclined 
to  thinky  I  should  not  be  warranted  by  that  doubt  to  say,  it 
is  fit,  a  new  trial  should  be  granted  by  the  operation  of  a 
Commission  of  Review.     I  have  not  examined  the  evidence 
with  the  same  care  the  Delegates  did:,  but,  so  far  as  I  have 
examined  the  evidence,  upon  both  points  I  concur  with  the 
Delegates,  that  the  weight  of  evidence  preponderates,    that 
the  will  was  obtained   by  dominion  gained  over  this  person. 
It  is  much  stronger  upon  the  second  point ;  as  to  which  the 
evidence  confirms  the  first ;  that  he,  who  gained  that  situation 
of  benefit  to  himself  by  the  will,  hindered  by  a  continuation 
of  the  same  conduct  that  to  be  done,  which  the  testator  had 
directed  him  to  do ;  which  was  the  plainest  of  all  things  :  vix. 
to  declare  a  trust  of  the  residue  for  a  particular  person.     It 
goes  farther ;  for  there  is  the  evidence  of  three  witnesses,  that 
he  declared,  he  had  executed  the  intention  by  malung  a  writ- 
ing.    The  situation  of  this  testator  is  very  different  from  that 
of  Griffin  in  the  case  cited*     That  man  had  gone  about  the 
world  about  his  affairs  after  writing  that  paper :  this  testator 
was  bed-ridden.     He  did  not  fancy  himself  in  the  situation, 
in  which  he  was.     It   is  incident  to  that  disorder  to  feel  a 
considerable  degree  of  hope,    a  warmth  of  mind.     He  had 
no  communication,  no  constant  and  easy  communication,  ex-! 
cept  with    the   persons  about  him;    always  excepting    that 
communication  by  Mrs.  Farmer's  forcing  his  daughter  into  his 
presence. 

'  I  shall  report  against  the  application,  for  this  reason,  that 
there  is  no  question  of  law :  but  ppon  the  evidence,  upon  the 
result  I  am  far  from  being  dissatisfied:  but  if  I  did  feel  a 
doubt,  suppose,  it  was  an  application  for  a  new  trial  before 
a  Jury,  I  should  send  it  to  a  new  trial  before  the  same 
tribunal. 

Mr.  Parke  applied  for  costs ;  comparing  it  to  the  case 
of  a  motion  for  a  new  trial  refused ;  upon  which,  he  said, 
costs  are  always  taxed  of  course  in  the  Court  of  King*s 
^tfich. 
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-     Lord  Chancellor.  1800. 

There  have  been  so  few  applications  of  this  sort,  that  I  do  p^TiTXif 

not    know  where   to   find   an    instance.     Besides    *  I   have  jgt^  parte. 

no  cause  before  me.     I  have  no   officer  to  tax  the  costs.  r  #647  1 
The  application   is  not  made  to  me:    it  is   to  hb  Majesty 
in  Council ;  and  by  an  order  of  Council  it  is  referred  to  me« 


No  costs  were  given. 

The  Lord  Chancellor  added,  that  this  case  affords  a 
strong  instance  of  the  inconvenience  of  that  determination 
of  Kerrich  v.  Bransby  (69)  that  this  Court  cannot  take 
cognizance  of  wills  of  personal  estate  as  to  matter  of  fraud; 
and  that  in  this  Court  there  could  have  been  no  difficulty : 
the  executor  would  by  his  answer  have  confessed  the  trust  aa 
to  the  residue. 

(09)  3  Bro.  C.  C.  358.    James  Post,  Vol.  XIII,  297.     1  Foil*. 

V.  Greaves,  2  P.  Wms.  270.  Ben-  Tr.  Eq.  13,  68.      This  is  the 

nett  V.  Vade,   Webb  v.  Claverden,  only  instance,  in  which  Courts 

2  Atk,  324,  424.    Anon.  3  Atk.  of  Equity  disclaim  a  concarrent 

17*     Bates  V.  Graves,  ante.  Vol.  jarisdiction  upon  fraud. 
ir,  287;     and  the  note,    293. 
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Nov.  \2ik. 
nnHE  bill  was  filed  for  specific  performance  of  an  agree-    A  purchaser 

ment  for  the  sale  of  an  estate  to  the  Defendant.     Ex-  not  compelled 

ceptions  were  taken,  founded  upon  objections  to  the  title,  in-  ^otakeadoubt- 

volving  several  very  doubtful  questions  upon  the  point,  whe-  ***"*■••* '^^'^ 

ther  the  limitations  after  the  estate  for  Ufe  of  the  Plaintiff  ,.      ^   .      .^. 

.    ,  _     .  1     T^,  .    .^  directed  with- 

were. contingent  remamders  or  executory  devises :  the  Flamtin  ^^  ^:^  ^^^^  , 

contending,  that  they  were  contingent  remainders ;  and  rest-  gent.    The 

ing  his  title  upon  the  destruction  pf  those  estates ;   there  Court  «lso  he* 

being  no  estate  in   trustees   to  support    the   contingent  re-  sitated  upon 

pwinders.  gi'^wg  ^^ 

lion  to  a  title 

founded  on  the  destruction  of  contipgent  remainders  by  the  teiiaiii  for  life} 

there  being  no  trustees  to  support  them. 
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ISOO*  ]^jj»^  Lloyd  and   Mr.  Alexander^  for    the  Defendant,    in- 

KoAKB        sistedy  that  a  purchaser  could  not  be  compelled  to  take  so 
V.  doubtful  a  title  (70). 

Mr.  Richards  mid  Mr.  Wear^  for  tbe  Flaintiify  observing^ 
that  this  was  a  legal  question^  desired,  that  a  case  might  be 
directed;  as  in  Chevekjf*s  Case,  lately. 

[  648  ]  Lord  Chancellor. 

In  that  case  the  patty  was  not  adverse.  If  in  this  case  the 
purchaser  was  willing  to  have  the  opinion  of  a  Court  of  Law, 
I  would  very  willingly  send  it  to  law :  biit  I  do  not  know  how 
to  compel  a  purcluiso:  to  take  a  title  he  must  go  to  law  for 
immediately.  I  do  not  much  like  a  tenant  for  life  destroying 
contingent  remainders,  taking  advantage  of  the  want  of  trus* 
tees  in  the  will,  and  then  coming  to  this  Court  to  give  a 
sanction  to  that  title.  Has  a  case  ever  occurred,  in  which  this 
Court  has  established  such  a  title,  and  forced  a  purchaser  to 
take  it  ? 

The  exceptions  were  allowed. 

The  I^ord  Chancellor  observed,  that  it  had  been  intended 
to  bring  a  bill  into  Parliament  to  prevent  the  necessity  of 
trustees  to  preserve  contingent  remainders ;  but  tliat  intentiun 
never  was  carried  into  effect. 

(70)  Marhw  v.  Smith,  2  Pi  WntM.  108.  Shapland  v.  Smith. 
1  Bro,  C,  C  75.  Cooper  v.  Denne,  ante,  Vol.  I,  5G5,  and  the  note, 
<>e7. 


1«00.  .    • 

Nav.UthMth,  KNOLLYS  r.  ALCOCK. 

Agreement  finr   TpRANCIS   KNOLL  YS   and  Lietitia    Pranhard,   being 
a  partition  seised  as   co-parceners  of  estates  in  the   counties   of 

iiAtahKsliiMl 

.    ^  Berhs,  Lincoln  and  Oxford,  under  a  judgment  in  their  fa- 

asamftt  a  con*  *         ,  t    • 

and    ^^^^  ^  *^  ejectment  brought  by  them  as  co-heirs  at  law  of 

agahiat  a  de-    ^^  Francis  KnoUys,  Baronet,  in  November  1795  entered  into 

tfaor;  operating  ^be  following  agreement,  signed  by  them  both,  and  by  The 

as  a  rovoca-  Reverend 

tion  by  depriving  the  testatrix  of  all  iutcrcst  in  the  estate  dovispd. 
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Reverend  JoJm  King  and  the  Reverend  Thomas  Martin^  as         180Q« 
witnesses : 

*'  We,  whose  names  are  under  written,  do  hereby  agree  to 
**  divide  the  estates,  which  we  now  enjoy  as  joint  heirs  of  the* 
**  late  Sir  Francis  KnoUys^  Bart,  in  two  equal  and  separate 
parts  and  shares :  the  Berishire  estate  to  be  enjoyed  solely 
by  me  Francis  Knollys ;  and  the  Lincolnshire  estate  by  me 
**  Lcetiiia  Prankard ;  the  difference  in  value,  whatever  \t 
*^  may  be,  to  be  made  up  out  of  the  Oxfordshire  estate ;  and 
*^  we  do  jointly  agree  to  use  measures  to  expedite  the  same, 
*'  and  to  share  the  necessary  expences  attending  the  same 
"  between  us," 

•  In  the  month  of  May  preceding  the  execution  of  this  agree-  [  640  ] 
ment  Mrs.  Prankard  had  conveyed  all  her  real  estates  in  the 
counties  of  Lincoln  and  Oxford  to  Joseph  Alcock^  his  heirs 
and  assigns  for  ever.  The  consideration  stated  in  that  con- 
veyance was  divers  siuns  of  money  laid  out  and  expended  by 
Alcock  on  account  of  Mrs.  Prankard^  services  rendered  to 
her,  a  release  given  by  him  to  her,  the  esteem,  which  she  had 
for  him,  and  10^. 

Mrs.  Prankard  died  in  April  1797 ;  and  by  her  will,  dated 

the  9th  otJune  1795,  reciting  the  conveyance  to  Alcock,  she 

ratified  and  confirmed  the  said  conveyance*  and  assurance  and 

the  estates  and  premises  therein  mentioned  to  Joseph  Alcock, 

his  heirs  and  assigns  for  ever.    She  devised  one  fiill  half  of 

her  undivided  moiety  of  the  Berkshire  estate  to  the  use  of 

Doctor  Martin^  his  heirs  and  assigns  for  ever ;   and  the  other 

half  part  she  devised  to  him  and  his  heirs ;  upon  trust  to  re^ 

ceive  the  rents  and  profits  for  the  use  of  himself  and  his  wi^ 

^lind  the  survivor  and  the  heirs  of  the  survivor  during  the 

minority  of  John  Martin  Longmire;  and  to  the  use  of  John 

Martin  Longmire  at  the  age  of  twenty-one  for  life ;  with 

remainders  in  strict  settlement  to  his  sons  and  daughters,  and 

other  remainders  over  for  the  benefit  of  the  Martin  family ; 

and  it  was  provided,  that  if  Doctor  Martin  or  hi»  heirs  should 

during  the  minority  of  Longmire  think  proper  to  enter  into  a 

deed  of  partition  with  Knollys,  or  to  divide  her  said  undivided 

nioiety  of  the  Berkshire  estate  from  his  moiety,  or  dispose  of 

her  moiety,  it  should  be  lawful  ibr  him  to  do  so ;  and  in  Ak 

event  of  a  sale  of  her  moiety  she  directed,  that  die  produce 

should 
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should  belaid  out  in  other  freehold  estates^  to  be  settled  to 
the  same  uses.  She  gave  Doctor  Martin  and  Mrs.  StraHon 
aH  the  rest  and  residue  of  her  estates  and  effects  equally, 
share  and  share  alike ;  and  she  appointed  them  executor  and 
executrix. 

•  The  bill  was  filed  by  Mr.  KnoUys,  claiming  under  the 
agreement,  and  also  as  heir  at  law  of  Mrs.  Praniard;  and 
the  bill  prayed,  that  the  Defendants  may  be  compelled  spe- 
cifically to  perform  the  agreement ;  that  for  that  purpose  the 
value  of  the  Lincolnshire  estate  may  be  ascertained ;  and  if 
it  shall  appear,  that  the  value  of  the  Lincolnshire  estate  is 
more  than  that  of  the  Berkshire  estate,  then  that  the  differ- 
ence may  be  made  up  out  of  the  Oxfordshire  estate  according 
to  the  agreement ;  that  it  may  be  declared,  that  the  will,  as 
far  as  it  relates  to  the  Berkshire  estate,  was  revoked  *  by  the 
agreement;  that  a  partition  may  be  made  of  the  Lmcok^ 
shire  estate  and  the  residue  of  the  Oxfordshire  estate, 
after  setting  apart  so  much  as  the  Plaintiff  or  Alcock  shall 
appear  entitled  to  under  the  agreement ;  and  that  one  moiety 
of  the  said  premises  may  be  conveyed  to  the  PlaintifiT  and 
bis  heirs :  the  other  to  Alcock  and  his  heirs ;  and  that  the 
Defendants  may  produce  all  deeds  and  writings ;  and  deliver 
up  those  relating  solely  to  the  Berkshire  estate,  and  the  other 
estates,  to  be  conveyed  to  the  PlaintilS*  in  severalty. 

The  bill  stated,  that  soon  after  the  execution  of  the  agree- 
ment the  Plaintiff  in  pursuance  of  it  caused  a  valuation  of  the 
Berkshire  estate  to  be  made ;  and  Mrs.  Prankard  refused  to 
consent  to  a  valuation  of  the  other  estates :  but  through  the 
J)efendants  Alcock  and  Martin  it  was  proposed,  that  the 
Plaintiff  should  keep  the  Berkshire  estate,  and  Mrs.  Praniard 
hold  the  other  two  ;  which  proposal  the  Plaintiff  refused. 
The  bill  alleged,  that  the  Plaintiff  at  the  execution  of  the 
agreement  had  no  notice  of  the  conveyance  to  Alcock, 

The  Defendants  Martin  and  his  family  insisted  by  their 
answers,  that  the  will  was  not  revoked  by  this  agreement  for 
an  exchange,  never  executed ;  and  which  the  testatrix  had 
no  right  to  make ;  Alcock  not  being  a  party  to  it. 

The  Defendant  Alcock  set  lip  thQ  conveyance  to  him  in 
opposition  to  the  agreement*  His  answer  stated;  that  he  and 
.bis  brother  John  Alcock   had  discovered  the  right  ^of  the 

PUiintiff 
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Plaintiff  and  Mrs.  Prankard  as  co-heirs  of  Sir  Francis  KnoUyif 
that  they  had  been  at  great  trouble  and  expemse  in  making 
out  the  title;  and  admitted,  that  the  conveyance  was  made 
as  a  compensation  for  that.  He  stated,  that  by  a  former  willf 
executed  in  1794,  Mrs.  Prankard  had  devised- a  moiety  of 
her  real  estates  in  Berkshire,  Lincolnshire,  and  Oxfordshire^ 
to  him :  but  being  informed,  that  if  he  should  die  before  her, 
that  moiety  would  not  after  his  death  go  among  his  wife  and 
children,  as  she  particularly  wished,  but  would  descend  to  his 
eldest  son,  therefore,  and  to  enable  him  to  make  an  arrange- 
ment for  the  benefit  of  his  wife  and  children,  she  executed 
the  conveyance;  and  cancelled  that  will.  The  Defendant 
acted  as  owner  after  the  conveyance;  taking  possession  of 
the  Lincolnshire  and  Oxfordshire  estates  and  the  title-deeds; 
and  receiving  the  rents ;  ^  and  his  name  being  substituted  in 
the  assessments  to  the  taxes.  The  Defendant  never  heard  of 
the  agreement  between  Mrs.  Prankard  and  the  Plaintiff,  till 
informed  of  it  by  Doctor  Martin;  and  then  declared,  he 
would  not  consent  to  it ;  but  offered  the  Plaintiff  his  choice 
of  either  the  Berkshire  estate  alone  or  the  Lincolnshire  and 
Oxfordshire  estates  together;  the  value  of  the  former  being 
nearly  equal  to  the  two  latter ;  and  the  Lincolnshire  estate 
liable  to  damage;  being  on  the  sea-coast;  and  he  ofiered  to 
convey  his  share  of  those  estates,  on  condition,  that  a  moiety 
of  the  Berks/Ure  estate  should  be  conveyed  to  him ;  which  was 
refused  by  the  Plaintiff;  who  insisted  on  having  the  Oxford-^ 
shire  estate  in  addition  to  the  Berkshire,  or  an  equal  rentali 
without  any  consideration  of  the  circumstances  diminishing 
the  value  of  the  Lincolnshire  estate.  The  Defendant  advised 
Mrs.  Prankard  not  to .  enter  into  any  agreement  with  the 
Plaintiff,  till  he  had  made  up  his  mind  upon  the  proposal  to 
take  either  the  Berkshire  estate  only  or  the  two  others  united. 
The  Plaintiff  had  notice  of  the  conveyance  previously  to  the 
agreement;  the  Defendant  having  made  applications  to  the 
Pladntiff  to  join  him  in  necessary  acts.  The  valuation  of  die 
Berkshire  estate  by  the  Plaintiff  was  only  with  a  view  to 
raising  the  rents. 

The  answer  stating,  that  the  title-deeds  of  the  Berkshire 
estate  remained  with  the  Defendant's  brother  John  Alcock, 
who  was .  the  solicitor  employed  in  the  ejectment,  the  bill  was 

amended ; 
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funeiided ;  and  he  was  siade  a  Defendaat.    Th6  amended  bill 
charged,  that  Mrs.  Prankard  had  paid  Joseph  Aleock  ample 
consideration  for  all  his  trouble  and  expence  in  making  out 
the  title;  and  that  several  sums  .were  charged  in  John  Ah 
cocV^  bills  of  costs,  as  paid  to  his  brother  on  that  account  i 
Wd  that  the  Plaintiff  and  Mrs»  Prankard  each  gave  JohM 
Aleock  SOOO/.  above  his  bill  of  costs  for  his  and  his  brother's 
trouble ;  a  considerable  part  of  which  sum  he  paid  to  Joseph 
Alcoek. 

.  The  answers  of  the  Alcdcks  to  the  amended  bill  denied,  that 
they  had  received  the  two  sums  of  2000/.  beyond  the  costs  :  but 
they  admitted  having  received  some  small  sums  as  presentsi 
The  answers  were  supported  by  the  depositions  of  the  De« 
fendants  Doctor  Martin  and  John  Alcoek  t  and  letters  of 
Joseph  Alcoek  were  produced  as  evidence  of  his  having  acted 
as  owner ;  and  that  the  Plaintiff  had  notice. 


[  653] 


The  Attorney  Oenercd^  Solicitor  General,  and  Mr.  Harti 
for  the  Plaintiff. 
With  respect  to  the  objection  raised  by  Alcoek  against  the 
execution  of  this  agreement,  as  interfering  with  the  previous 
conveyance  to  him,  the  only  consideration  he  alleges  is  his 
services,  and  the  expence  he  was  put  to  on  account  of 
Mrs.  Prankard  f  which  were  compensated  to  him  and  brother 
m  another  way :  those  services  and  that  expence  being  made 
the  subject  of  charge  against  the  Plaintiff  atid  Mrs.  Prankard. 
He  also  states  the  conveyance  to  have  been  a  substitution  for 
BXi  intended  devise.  It  is  impossible  therefore  to  support  it  as 
9  conveyance  for  valuable  consideration ;  and  Aleock  can  claim 
tiothing,  except  so  fisur  as  the  will  operates :  the  deed,  if  it 
can  be  considered  fit  to  stand,  being  merely  a  voluntary  in- 
strument ;  and  void  therefore  against  the  Plaintifi^  as  far  as 
he  b  a  purchaser;  though  the  Defendant  may  prevail  against 
him  as  heir. 

'  Sdly,  As  to  the  claim  of  the  Martins  under  the  devise  of 
the  moiety  of  the  Berkshire  estate,  how  can  it  be  argued,  that 
by  that  will  she  deprived  herself  of  the  power  of  making 
the  agreement  as  to  that  estate?  Of  necessity  the  agree- 
ment revokes  the  will,  so  far  as  it  is  inconsistent  with  that 
will.    The  argument  must  go  the  length  of  contending,  that 

the 
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the  testatrix  could  not  agree  for  a  sale  any  more  than  for 
an  exchange.  .         - 

The  Lord  Chancellor  stopped  the  argument;  declaring 
himself  utterly  at  a  iosa  to  conceive,  what  case  could  he  made 
agunst  the  bilL  ;:; 
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M r«  Piggoii,  Mn  Fonblanque^  and  Mr.  W.  Agar^  for  the 
Defendants,  the  AlcocJu. 
The  first  objection  to  this  bill  is^  that  the  Plaintiff  treated, 
knowing,  there  was  a  person  behind,  entitled,  I  may  admit,  by 
a  voluntary  conveyance ;   for  it  is  not  necessary  to  contend, 
that  it  could  he  insisted  on  against  creditors :  this  Plaintiff 
claiming,  not  in  that  character,  but  as  heir  at  law.    The  agree- 
ment professes  to  treat  as  to  the  whole  estate ;  and  was  ob- 
jected to  as  defective ;  Alcock  not  having  acceded  to  it.     The 
Plaintiff  lay  by  during  the  life  of  Mrs.  Prankard;  and  after 
her  death  comes  to  disappoint  all  claiming  under  her.    The 
substitution  of  the  conveyance  for  the  devise  b  accounted  for 
by  her  wish  to  put  it  in  his  power  to  provide  for  his  family 
immediately.     By  the  delay  of  this  claim  till  after  her  death 
there  is  no  opportunity  ♦  of  substituting  what  she  might  have      [  •CSJ  j 
got  from  the  Plaintiff.     There  is  no  agreement  for  an  ex- 
change.    It  appears,  that  Mrs.  Prankard  was  perfectly  satis- 
fied with  what  she  had  done.     Notwithstanding  her  advanced 
age  there  is  no  ground  for  saying,  her  intellects  were  weak. 
The  evidence  is  all  the  other  way.     An  insuperable  objection 
jfco  the  execution  of  the  agreement  is,  that  a  person  having  an 
interest  was  not  made  a  party.    Unquestionably,  simply  speak- 
ing, a  partition  is  the  right  of  the  party:    but  why  is  llie 
Court  to  go  out  of  its  course  to  give  it  in  a  particular  form^ 
and  against  this  Defendant,  claiming  under  this  solemn  act| 
confirmed  by  the  will;   having  taken  possession;  with  every 
mark  of  ownership  ? 

Mr.  Richards  and  Mr.  Slanletf^  for  the  Defendants  the 

Martins* 

It  b  clear,  Mrs.  Prankard  never  intended  to  throw  any 

imputation  on  this  deed ;  and  if  she  did  not  disapprove  it,  no 

*person  claiming  under  her  can.    Her  acts  have  disqualified 

her 
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her  h^r  irom  disputing  it  To  make  the  agreement  valid, 
Alcock  was  a  necessary  party.  It  is  clear,  she  intended  to 
give  these  devisees  a  benefit ;  against  whom  the  PhuntiflT's 
clainii  if  successful,  will  baVe  a  very  unfortunate  effect.  She  in- 
tended to  give  to  this  family  all  her  interest,  except  what  passed 
to  Alcock;  and  the  act  done  is  only  an  equitable  act,  exe- 
cutory; which  neither  revokes,  nor  was  intended  to  revoke, 
her  will.  This  Court  in  executing  agreements  acta  upon 
principles  of  sound  discretioa  on  eqiutable  terms. 


[  •664] 


Lord  ChakcbLlor. 
1  cannot  conceive  the  doubt  in  this  cause.    This  conveyance 
could  not  be  set  up  against  any  person  claiming   under  a 
transaction  a. Court  of  Equity  or  af  Law  would  enforce;  as  a 
partition  is.     But,  taking  it  to  have  been  a  conveyance  for 
valuable  consideration,  that  conveyance  could  not   interfere 
with  her  act  afterward^,  agreeing  with  her  coparcener,  that  he 
should  take  specifically  one  part  of  the  estate ;  that  she  should 
take  another  specific  part ;   and  that  upon  the  whole  there 
should  be  an  equal  partition  between  them  according  to  the 
value.     By  her  act,  subsequent  to  the  conveyance,  entering 
into  this  agreement,  with  the  privity  and  concurrence  of  Mt^^, 
tin,  one  of  the  witnesses  to  that  deed,   she  appears  not  to 
have  considered  herself  disabled  from  contracting  with. respect 
to  that  estate :  nor  was  she.     The  will  establishes  the    con- 
veyance :  but,  till  the  will  took  effect,  she  could  contract,  with 
respect  to  this  estate,  as  she  pleased.     This  was  not  in  my 
conception  such  a  conveyance  as  disabled  her  from  •  entering 
into  any  contract  as  to  the  estate.     Evidently  the  parties  did 
not  think  so;  for,  though  they  dbputed  as  to  the  execution  of 
the  agreement,  they  never  contended,  that  she  could  not  enter 
into  an  agreement.    The  will  only  gave  what  the  deed  gave ; 
the  moiety  of  a  Coparcener  of  the  Lincolnshire  and  Oxford" 
ihire  estates.     She  conveys  according  to  her  interest ;  and 
the  will  operates    upon    it.     Her  interest  was  an  undivided 
moiety :  she  could  not  by  her  conveyance  of  the  Lincolnshire 
and  Oxfordshire  estates  destroy  the  right  to  an  equality  of 
partition,  that  the  Plaintiff  had.     The  Plaintiff  had  a  right 
to  a  partition  of  the  whole  estate.    The  agreement,  except 
fixing  the  choice  for  him  of  the  Berkshire  estate,  and  for 

her 
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her  of  the  Lincolnshire  estate,  goes  no  farther  than  to  make  1800. 

equal  partition. 

With  respect  to  the  Martins,  this  is  a  hard  case ;  and  if  you 

can  find  any  ground  against  the  heir,  because  the  intention  of 

the  testatrix  has  failed,  I  should  be  glad, .  I  do  hot  know,  that . 

the  Plaintiff  is  heir  at  law.    Suppose,  another  person  to  be  ' 

heir,  there  can- be  no  doubt,, an  agreement  to  make  partitiop 

by  allotting  part  of  the  estate  is  a  revocation  of  the  devise  of 

that  part  of  the  estate  (71 ).     It  would  not  bear  an  argument. 

If  a  writ  of  partition  had  been  executed,  and  the  whole  Berk^ 

shire  estate  had  been  allotted  to  the  Plaintiff,  that  would  have 

revpked  the  will ;   and  her  agreement,   that  the  whole  of  it 

should  remain  to  him,  as  part  of  his  moiety,  has  the  same 

effect.     So  it  is,  where  an  estate  is  divided  specifically ;  and 

is  afterwards  sold  by  the  testator  by  a  contract  executory :  ▼oked  by  a 

the  estate  goes  from  the  devisee.  contract  for 

sale. 


Devise  rc- 


The  decree  declared,  that  the  agreement  ought  to  be  speci- 
fically performed :  and  directed  an  inquiry  to  ascertain  the  value 
of  the  estates  in  the  counties  o{  Bei-ks,  Lincoln,  and  Oxford; 
and,  if  the  Berkshire  estate  is  of  less  value  than  the  Lincolnshire 
estate,  that  the  Oxfordshire  estate,  or  so  much  thereof  as  will  be 
necessary  to  make  the  Berkshire  estate  equal  with  the  Lincoln* 
shire,  shall  be  allotted  to  the  Plaintiff;  and  for  that  purpose  a 
Commission  was  directed  to  allot  and  set  out  the  same.  It  was 
declared,  that  the  devise  to  the  *  Defendants  the  Martins  of 
the  Berkshire  estate  was  revoked  by  the  agreement ;  and  that 
they  should  join  in  conveying  the  same  to  the  Plamtiff  and  his 
heirs.  An  account  was  directed  of  the  rents  and  profits  of  the 
Berkshire  estate,  come  to  the  hands  of  Thomfu  Martin :  the 
balance  to  be  paid  to  the  Plaintiff;  deducting  the  costs  of 
the  Martins :  the  Martins  and  the  Alcocks  to  produce  all 
deeds^  &c. ;  and  the  Plaintiff's  costs  to  be  paid  by  Joseph 
Alcock{72).  ' 


[•655  ] 


(71)  Rider  v.  Wager,  Cotter 
v.  Layer,  2  P.  Wmu  328,  622, 
Ante,  Vol.  II,  436.  Vawter  v. 
Jeffrey,  post,  XVI,  610. 


(72)  This  decree  was  affirn^ei^ 
upon  a  re-hesring,  on  the  peti- 
tion of,  the  Defendant  Martin, 
by  Lord  Eldon^  C.  Post,  Vol. 
VII,  668. 
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1800.  j^j^Yj.  ^   LORD  NORTHWICK. 

Biddings opw-  ^R.  RAYNSFORD  moved   to  open  biddings   upon  an 
ed  bja  peraoo,  advance  of  SOOk  on  523601.;  oflfering  any  farther  ad- 

^kL^Ju"  ^^'"^^^^  ^^^  ^^  Court  should  think  proper;  and  stating,  that 
the  person,  on  whose  behalf  the  motion  was  made,  was  pre- 
vented from  bidding  at  the  sale;  having  emplojred  a  sur- 
veyor to  value  the  estate,  whom  upon  going  to  the  sale  he 
found  to  his  surprise  attending,  as  agent,  bidding  for  the 
purchaser. 

The  sale  took  place  in  Sqpiember.    Nothing  more  had 
been  done  than  confimung  the  report  nia(7S). 

Mr.  Stanley^  for  the  Purchaser. 
This  bill  is  filed  by  creditors  by  ample  contract;  who 
have  been  long  kept  out  of  their  money.  This  is  not  an 
insolvent  estate :  there  is  no  defidency.  It  is  not  a  matter 
of  course  to  open  biddings  merely  upon  ofl!eiing  a  small 
advance.  In  Somner  v.  Charlton  your  Lordship  refused  to 
open  the  biddings  on  the  ground,  that  the  person,  on  whose 
behalf  the  motion  was  made,  had  attended  the  8ale(74}. 
These  estates  have  been  sold  above  their  value. 

Lord  Chavcellor« 
The  estate  is  sold  for  payment  of  creditors.  I  cannot  con- 
clude, that  there  is  no  deficiency.  It  is  a  judicial  sale^  and 
for  the  purpose  of  distribution*  It  is  not  a  matter  of  vohm- 
taiy  contract  between  the  parties  themselves.  Then  if  die 
application  is  made  in  reasonable  time,  it  is  proper  to  opoi 
the  biddings  upon  the  usual  terms  (  75 ). 

(73)  After  the  report   abso-  v.  Caibaek,  3  ilfadii.  314.  Tftsm- 

lately  eonOrmed    biddings  are  hUl  v.  namkUi,  2Jae^^WM* 

•not  opened  withont  special  cir-  347. 

camstances :    WaUom  v.  Birch,       (76)  The  terms  are  making  a 

ante.  Vol.  II,  61.   Sea  the  note,  reasonable  deposit,  and  paying 

'65.  the  pnrehaser  all  costs,  chargsi 


(74)  See  Rigbif  v.  M*Ntamaru,    and    expenees,  oeeasioned   by 
Mt,  Vol.  Vi^  117.    ifCulkeh    his  bidding. 
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1800. 

IN  August    the  Defendant  had  obtained    an  order  upon    After  an  or« 
the  second  application  for  three  weeks  time  to  answer.  "®'  ^®'  *'"®  *® 

Upon  the  3d  of  November  by  a  motion  of  course  he  ob-  ,        ^ 

'^  ^  .      •         may  be  refer* 

tained  an  order  to  refer  the  bill  for  scandal  aiid  impertinence.     ^.^ ^  ^^^  scan- 
dal, but  not  for 
Mr.  Xf/byct/for  the  Plaintiff,  impertinence. 

'  Moved  to  discharge  that  order ;  observing^  that  the  order 
obtained  in  August,  by  which  the  Defendant  had  got  over 
the  vacation,  was  to  be  peremptory ;  and  insisting,  that  ac- 
cording to  the  case  before  Lord /Zarcftricit^(  76 ),  the  appli- 
cation was  too  late  after  a  submission  to  answer. 

Mr.  Scqfe,  for  the  Defendant,  said,  that  according  to 
Lord  Harduncke'9  opinion  in  that  case  the  reference  for 
scandal  may  be  at  any  time ;  and  observed,  that  the  bill  was 
Very  long,  and  the  demand  of  very  trifling  value. 

The  Lord  Chancellor  seemed  inclined  to  let  the  order 
stand:  but  the  Attorney  General  (amicus  curia)  saying, 
that  after  an  order  for  time  you  cannot  refer  for  imper- 
tinence (  77  ),  the  order  was  confined  to  the  scandal  ( 78  ). 

(70)   Anonynums,  2  Ves.  631.  the  application  of  anyone,  whe- 

Reference      for     impertinence  ther  a  party,  or  not,  and  even 

waived   by  a  sabseqaent  refer-  without  a  motion.   Post,  Coffin 

enoe  for  insufficiency.  Pellew  v.  v.  Cooper,  Vol.  VI,  514,  bat  see 

?,  post,  Vol.  VI,  466.  the  note;    and  upon   any  pro- 

(77)  See  Kmworthy  v.  AUen,  ceeding :  In  Bankruptcy,  Ex 
1  Bro,  C  C.  400,  as  to  referring  parte  Simpson,  XV,  476;  3Fe«. 
the  answer  for  impertinence  SfBea,93,  Ex  parte  Leigh,  Buck, 
after  notice  of  motion  to  dismiss.  132:   In   Lunacy,  Ex  parte  Le 

(78)  Woodward  v.  AstUy,  Bunb.  Hevp,  XVIII,  22 1 :  on  proceed- 
304.  In  Lady  Abergavenny  v.  ings  before  the  Master :  Erskine 
Lady  Abergavenny,  2  P.  Wms,  v.  Gar/^Aorc^  post.  Vol.  XVIII, 
311,  the  order  was  refused  as  to  114.  Price  v.  Shaw,  2  Cox,  184. 
scandal  after  answer ;  the  Lord  Costs  as  between  attorney  and 
Chancellor  professing  to  alter  client,  Ex  parte  Simpson,  XV, 
the  practice  in  that  respect.  Re-  476,  and  the  note,  478. 
fslrence  for  scandal  may  be  npon 
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defisee. 


1800.  BAXTER  V.  DYER. 

A  devise  is       TpRANCES  HERRIES  was  seised  in  fee  of  the  manor 
not  revoked  and  estates  of  Westhope  m  the  county  of  Salop,  sub- 

bjr  a  mortgage  jg^t  to  a  term  of  500  years,  vested  in  Lord  and  Lady  Kim- 
in  fee  to  tue    ^^^^j  (q^  securing  the  sum  of  5336/.  6*.  8d.  and  interest,  and 

also  to  another  term  for  300  years.    The  term  of  500  years 
was  originally  created  upon  a  mortgage  for  8000/.  to  (rrifflm 
Ransom;  which  was  assigned  upon  the  19th  oi  April,   1797, 
to  Lord  and  Lady  Kinnaird. 
[  657  ]  Frances  Herries,  being  so  seised,  and  the  mortgage  having 

become  absolute  at  law,  by  her  will,  dated  the  4th  of  October, 
1790,  gave  devised  and  bequeathed,  all  her  estates,  both  real 
and  personal,  and  of  what  nature  or  kind  soever,  and  where- 
soever, unto  and  to  the  use  of  Sir  John  Swinnerton  Dyer, 
his  heirs,  executors,  administrators  and  assigns,  subject  to 
the  payment  of  her  debts,  and  also  to  some  annuities 
and  legacies ;  and  she  appointed  Sir  John  Dyer  her  sole 
executor. 

In  June,  1791,  the  testatrix  sold  a  small  part  of  the  real 
estate ;  and  with  the  money  produced  by  the  sale  she  reduced 
the  mortgage  to  4000/.  By  indentures  of  lease  and  release, 
dated  the  ^d  and  S^th  of  June,  1791,  in  consideration  cf 
4000/.  paid  to  Lord  and  Lady  Kinnaird  by  Sir  John  Dyer  at 
the  request  of  Frances  Herries  she  conveyed  the  said  estates 
to  the  use  of  Sir  John  Dyer^  his  heirs  and  assigns  for  ever, 
by  way  of  mortgage,  for  securing,  and  subject  to  redemption 
upon  pajonent  by  Frances  Herries^  her  heirs,  executors,  ad- 
ministrators or  assigns,  unto  Sir  John  Dyer^  his  executors, 
administrators  or  assigns,  of,  the  sum  of  4000/.  with  interest; 
and  the  remainder  of  the  term  of  500  years  was  by  the  said 
indenture  assigned  by  Lord  and  Lady  Kinnard  to  Thomas 
Dyer  in  trust  for  Sir  John  Dyer  and  to  attend  the  inheritance ; 
and  the  remainder  of  the  term  of  300  years  was  also  assigned 
to  a  trustee  for  Sir  John  Dyer  upon  the  same  trusts^ 

The  testatrix  died  in  November  1792.  Sir  John  Dyer  en- 
tered ;  and  levied  a  fine.  The  bill  was  filed  by  a  nephew  of 
the  testatrix,  and  co-heir  at  law  with  her  niece  Ann  James; 
who  released  her  claim  to  Sir  John  Dyer.    The  prayer  of  the 

biU 
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bill  was,  that  it  may  be  declared,  that  the  indentures  of  June 
1791,  are  a  revocation  of  the  will;  and  that  the  Plaintiff  is 
entitled  to  redeem  one  moiety  of  the  estates. 

Mr.  Mansfield,  Mr.  Alexander,  and  Mr.  Hart,  for  the 
Plaintiff. 
A  mortgage  in  fee,  though  a  revocation  of  the  devise  at 
law,  certainly  has  not  that  effect  in  this  Court,  where  made  to 
a  stranger;  being  considered  as  a  pledge  only,  not  an  absolute 
conveyance.  But  where  the  mortgage  is  made  to  the  devisee 
himself,  the  contrary  is  established ;  and  an  inconsistent  estate 
being  given  immediately  by  the  operation  of  the  deed,  it  is  a 
necessary  revocation.  The  very  point  was  decided  by  Lord 
Maccle^eld  in  *  Harkness  v.  Bayley  ( 79 ),  a  much  weaker 
case,  upon  a  mortgage  for  years ;  which  circumstance  is  th6 
only  difference.  That  authority  is  recognized  in  all  the  Equity 
books,  that  have  followed.  Cooke  y.  Bullock  {SQ),  which  is 
referred  to  in  that  case,  is  very  strong.  The  Court. will  not 
extend  the  exception  to  the  rule  farther  than  they  are  com- 
pelled by  the  authorities.  A  person  can  no  more  be  a  mort- 
gagee than  .  a  lessee  of  his  own  estate.  In  Lord  LimcoliCs 
Case  ( 81  )  the  Court  had  a  strong  inclination  against  the 
revocation  :  but  it  prevailed ;  and  that  has  always  been  consi- 
dered as  law.  The  fine,  that  has  been  levied,  is  no  objection; 
the  Defendant  being  no  more  than  a  mortgagee* 


1800. 


Baxter 
Dyer. 


[  •658  ] 


The  Solicitor  General,  Mr.  RomiUy,  and  Mr.  Wooddeson, 
for  the  Defendant. 

The  Plaintiff  declines  any  discussion  of  the  general  prin* 
ciple,  upon  which  it  has  been  held,  that  in  general  a  mortgage 
is  no  revocation  of  a  devise ;  and  rests  upon  the  authority  of 
a  single  case  ;  by  which  it  is  contended  the  Court  is  bound.  It 
IS  necessary,  or  at  least  useful,  to  go  into  the  general  prin- 
ciple. There  are  two  sorts  of  revocation  known  in  the  law: 
one  by  an  alteration  of  the  estate  the  devisor  had;  which 
operates  altogether  independent*  of  his  actual  intention,  and 
may  sometimes  in  direct  opposition  to  his  known  intention : 
the  other  proceeds  upon  actual  intention,  appearing  by  acts 

directly 

(79)  Pre.  Ch.  614.  (81)  I  Eq.  Ca.  Ab.  411.  SAoir. 

OO)  Cro.  Jam.  49.  P.  C.  154. 
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1800.         directly  inconsistent  with  the  will.    It  is  undoubtedly  true  at 
Baxter       ^^'  ^^^^  ^  ^^^  alteration  has  taken  place  in  the  estate  the  de- 
V.  visor  had  at  the  time  of  executing  the  will,  it  cannot  pass.  It  ia 

Dyer.  equally  true,  that  a  mortgage  in  fee  at  law  creates  a  total  alter- 
ation of  the  estate.  It  is  an  alienation '  to  all  btenta  and 
purposes  after  the  forfeiture.  The  doctrine  upon  that  subject 
cannot  be  stated  better  than  it  is  stated  by  your  LfOrdship  (82) 
in  the  judgment  in  Brydges  v.  TT^  Duchess  of  Chandott 
treating  of  the  exceptions  to  the  general  rule.  Aa  far  as 
respects  mere  alteration  of  the  estate,  it  is  precisely  the  samCi 
whether  the  mortgage  is  made  to  the  devisee  or  to  another 
person.  It  cannot  therefore  rest  upon  that  distinction;  &r 
the  estate  passes  away  equally  at  law. 

The  question  then  is,  whether  there  is  a  greater  indicatioD 

of  intention  in  the  one  case  than  the  other.     What  is  there 

in  any  degree  inconsistent  in  these  two  things:  an  intention  of 

[  *  659  ]      the  testatrix,  *  that  after  her  death  Sir  John  Dyer  shall  take 

the  estate  absolutely  for  his  own  use,  and  her  borrowing  from 
him  a  sum  of  money,  for  which  she  has  present  oocasioi^ 
giving  him  a  pledge  upon  that  estate ;  which  was  her's,  and 
was  to  continue  her's  during  the  whole  of  her  life  :  a  pledge 
available  in  her  life-time ;  even  though  she  should  have  altered 
the  devise  ?  Could  she  not  make  use  of  her  estate  for  that 
purpose?  They  must  shew  something,  that  precludes  her 
intention  to  make  him  her  devisee :  proving,  that  with  that  ii^ 
tention  she  could  not  borrow  money  from  him  on  that  security. 
Why  not  from  him  as  well  as  any  other  person  ? 

With  respect  to  the  authorities  themselves,  if  thete  is  any 
point,  that  can  be  looked  upon  as  clearly  settied  at  this  day, 
it  is,  that  a  mortgage  is  not  in  this  Court  a  revocation  of  a 
devise,  generally;  which  is  clearly  estabUshed  by  a  variety  of 
cases.  The  object  of  this  bill  is  to  let  in  a  new  distinction ; 
an  exception  out  of  an  exception.  The  law,  instead  of  rest- 
ing upon  9  general  principle,  will  be  done  away  by  nice  and 
subtie  distinctions.  The  Court  will  require  a  precise  authority 
upon  good  grounds.  Harkness  v.  Bayley  professes  to  rest 
upon  another  case ;  which  is  no  autiiority  for  it :  the  decisioD 
is  in  three  lines,  and  by  whom  it  was  pronounced  does  not 
appear.     If  Coke  v.  Bullock  were  to  be  decided  at  this  day, 

perfaapt 
(82)  Ante,  Vol.  II,  428.     See  the  note,  437. 
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perhaps  the  grouiid,  upon  which  it  stands,  wouU  not  be  iis^         18O0L 
sidered  valid :  but  the  ground  is  expressly  deehred  to  be,  that       ^ 
the  lease  for  years  b  to  begin  at  the  death,  the  same  moment 
with  the  will ;  not  upon  the  general  proposidon,  that  a  lease        Brui* 
to  a  deTisee  is  a  rerocation,  but  upon  evid^ice  of  actual  inten- 
tion.    In  HodgHnsofme  r.  Whood(8S)  the  same  distinction 
is  recognised.    In  Coke  v.  Buttock  it  is  laid  down,  Aat ''  if  it 
''  had  been  made  unto  her  to  begin  presently  or  liiturely  in  his 
''  life-time,  that  had  not  been  any  rerocation ;  for  it  migjht 
^  have  determined  in  his  life-time,  and  hare  w^ll  stood  with 
''  his  win.*'    Even  at  law  a  mortgage  for  years  is  nbt-a^Mfa) 
revocation.    In  this  case  it  is  not  of  necessity,  Aat  the  mort- 
gage should  co-exist  with  the  devise ;  for  it  nu^t  have  been 
paid  off  in  the  life  of  the  testatrix.    The  circumstances  of 
Harkne9s  v.  Batfley,  if  any  other  comment  upon  it  i^  neoessary^ 
are  different ;  and  it  may  be  said;  that  in  this  respect  it  is 
brought  somewhat  *  within  Coke  v.  Buttock;  that  it  might      [^6G9  ] 
have  been  contended,  that  the  mortgage  was  necessarily  to 
begin  after  the  mother's    death.     This  case    differs   from 
Harkness    v.  Bayley  in    this;    that   this  mortgage  was   a 
subsbting  mortgage,    when    the  wiU   was  made;    and  was 
afterw^ds   transferred.      Stripped    of  the   artificial  reas<»- 
ing,      nothing     can    more    strongly    shew    the    intendoi^ 
that  the  estate  should  continue  his.    The  case  of  Hcn-knen 
V.  Bayley  has  received  no  confirmation  since.    In  Vittiers  v. 
Vittiers  ( 84 )  the  proposition  it  contains  is  denied  by  Lord 
Hardwicke ;  who  states  the  distinction  between  that  case  and 
€Ioke  V.  Buttock  ;  that  in  the  latter  the  term  was  not  to  com- 
mence till  after  the  death  of  the  testator.    There  is  no  inconr 
sistency  in  the  supposition  of  two  fees  in  the  same  person ;.  of 
which  there  are  many  instances;  as  the  legal  and  equitable 
fees,  the  fees  ex  parte  patemd  et  nkxten^,  &c 

Mr^  Mafufield,  in  Reply. 
It  is  impossible  to  reason  upon  the  doctrine  of  revocation  ' 
in  any  of  the  cases ;  in  which  such  a  conveyance  has  been  held 
a  revocation,  though  the  uses  were  not  altered,  and  there  was 
nothing  denoting  an  intention  to  revoke,  contrary  to  reason 
and  common  sense.  Without  doubt  a  mortgage  is  a  revoca- 
tion at  law :  but  Courts  of  Equity  perceiving ,  the  absurdity 

took 
(83)  Cro.  Ch.  23.  (84)  2Aik.ll. 
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•IWDO.         took  hold  of  the  case  of  a  mortgage :  but  that  was  quite  arbi- 
-^^^^'^  trary,  founded  upon  the  strong  disposition  to  get  rid  of  the 

^.  monstrous  absurdity^  that  had  been  the  consequence  of  those 

•Dyer.  decisions.  Then  came  Harkness  v.  Bayley.  Certainly  it  is 
not  exactly  similar  in  circumstances.  There  is  nothing  in  the 
objection,  that  the  mortgage  was  not  necessarily  redeemable 
till  the  death  of  the  mother ;  for  the  revocation  must  be  imme- 
diately upon  the  conveyance ;  the  operation  of  which  could 
not  be  efibcted  by  that  provision.  The  question  depended 
upon  the  passing  of  the  estate  to  the  devisee.  As  to  the 
distinction,  that  in  this  case  it  was  not  a  new  mortgage^  but  a 
subsisting  mortgage  at  the  execution  of  the  will,  it  did  subsist 
in  some  sense :  but  upon  the  transaction  it  was  in  substance 
a  new  mortgage ;  for  part  was  paid  off.  The  sum  was  reduced 
to  4000/. ;  and  instead  of  an  assignment  a  new  mortgage  was 
inade  in  fee ;  and  the  term  was  assigned  to  a  trustee  to  protect 
the  conveyance  in  fee.  It  was  to  all  intents  a  conveyance  m 
fee  upon  the  terms  of  reserring  a  right  of  redemption  to 
[  ^661  ]  the  ♦  testatrix  and  her  heirs.  Such  a  conveyance  with  that 
reservation  certainly  implies,  that  the  devisee  is  not  intended 
to  have  the  right  of  redemption.  That  reservation  being 
Inconsistent  with  the  will,  the  construction  is  not  so  extra* 
ordinary. 

Lord  Chancellor. 

I  wish  to  look  into  the  Register's  Book  as  to  that  case 
of  Harkness  v.  Bayley.     Every  principle  is  against  it. 

Though  the  revocation  by  an  alteration  of  the  estate  con- 
tradicts the  intention  in  most  cases,  it  seems  to  be  a  necessary 
consequence  of  the  idea  the  law  of  England  has  entertained 
of  an  act  testamentary  as  to  real  estate.  It  is  not  in  trudi 
a  will.  It  cannot  carry  all  the  devisor  may  possess  at  his 
death.  That  is  quite  settled.  It  is  an  appointment  of  the 
person,  who  shall  take  the  specific  land  at  the  death  of  the 
person  making  that    appcnntment  ( 85 ).      That  is    attended 

witii 

(85)  See  ante,  Vol.  IF,  427,  discussed,  ante,  WiUidmM  r. 
the  jadgment  in  Brydges  v.  The  Owens^,  Vol.  11^  695.  CWee  v. 
Buckets  of  Chdndos,  The  law  of  Uoiford,  Ooodliile  v.  Otwtty 
revocatioD    is    also  very  mpcbi    11,  G04,  n.   Ill,  650.    I  Bm^ 
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with  many  consequehces';  and    it*  would  not  be  qidte  con-         1800. 
sistent,  if  the  subsequent  act  waff  not  held  a  destruction  of      b^^i» 
the  estate.  «•         « 

Lord  Chancellor. 

I  am    entirely  discharged  of   that  case    of  Harkness  v.      Nov.  25lL 
Bayley.    It  did  not  occur  to  me ;  but  I  found  I  had  the  de- 
cree ;  and  it  is  totally  mis-reported.    The  note  I  had  made 
upon  ity  after  the  statement  of  the  case,  is  this : 

"This  b  very  improperly  called  a  mortgage.  The  fact, 
**  as  it  appears  from  the  decree,  was,  that  after  the  date  of 
*'  the  will  the  mother  and  son  conveyed  the  estate  for  the 
"  term  of  500  years  to  the  daughter :  proviso,  that  if  the 
"mother  or  son  shall  pay  during  the  life  of  the  mother 
"  100/.  a-year  to  the  daughter,  and  the  son  after  the  mother's 
"  death  shall  pay  to  his  sister  4000/.,  then  the  term  shall 
"cease  and  be  void.  This  conveyance  was  clearly  incoh- 
"  *8istent  with  the  devise ;  and  it  was  also  clear,  the  mother 
*\  intended  the  estate  to  descend  to  the  son.  He  covenants 
"  to  pay  4000/.  to  his  sister  after  the  mother's  death ;  and 
"  he  also  covenants  during  the  mother's  life  with  the  mother 
**  to  pay  the  100/.  a-year.  The  intention  was  to  revoke  the 
"will;  and  *it  does  not  warrant  the  distinction  between  a  [  *662  ] 
"  mortgage  to  the  devisee  and  to  a  stranger.** 

Then  I  have    added,  "  Vide  Peach  v.  Philips^    13  Dee. 
"1777." 

I  cannot  find  that  case:  but  I  suppose  I  liad  some  reascto 
for  the  reference.  I  read  over  the  case  of  Harkness  V» 
Bat/ley  in  the  Register's  Book ;  and  I  am  inclined  to  think 
it  a  depree  of  the  Master  of  the  Rolls.  I  am  also  inclined  to 
think,  that  if  we  had  all  the  facts,  that  the  decree  indicates, 
it  mu3t  have  turned  probably  upon  a  quite  different  point; 
for  in  the  answers,  the  answer  otBayley,  of  Finch,  a  mort- 
gagee, and  of  another  Defendant,  a  derivative  mortgagee 
from  him,  it  seems,  as  if  the  estate  was  really  the  estate  of 
the  son,  and. not  of  the  mother;  for  the  statement ■  is,  that 

the 
Put  576.  1  Term  Rep,  B.  R.  supports  his  opinion  in  TTt/Ztamf 
309.  JE/ariTtood  v.  0^/ait(/er,  post,  y.  Owens:  Wilt  WQ.  For  tifd 
Vdl^  VI,  199;  where  Lord  AU  subseqnent  aulhorities,  see  the 
vanky,  then  Nailer  of  the  Rolls,    Dote»,  Vol.  VI,  201.    I,  437, 
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lew.         the  fa&er  Richard  Bayky^  made  Uswill  in  1675,  tfie  AS- 
-D^^^"^ ^      ^^^  ^^^  infiudts,  and  the  wife  enmaU;  and  that  child  ww 
t^,  bom  after  his  death;  so  that  it  appears  he  must  ha^e  died 

I>TBK«         Tery  soon  after  the  wiD.    He  had  a  considerable  estate  at 
Homngham  in  the  county  o{  Norfolk.    His  inteieat   in  that 
estate  was  a  forecloeed  mortgage;  the  tenn  SOOO  years.    The 
answer  olBayley,  the  daugjiter,  states  the  will  of  the  lather; 
that  he  had  left  portions  to  his  younger  children^    to   At 
amount  of  40002. ;  to  which  she  was  entitled,  being  the  only 
younger  child,  that  lived  to  she  entitled  to  the  portioii ;  and 
that  he  had  made  his  wife  executrix  in  tmst.     It  does  not 
state,  what  the  trust  was.    The  mother  after  th^  pmrcfaased 
die  revermon  in  fee ;  and  she  took  the  conveyance  of  tibe 
reversion  in  the  name  of  her  son.    In  1702,  long  after  that 
will,  a  mortgage  was  made  for  10002.  b)r  &  term  for  yeai& 
It  was  therefore  prohably  before  she  had  acquired  the  rever* 
sion  in  fee.    In  1710,  I  think,  but  after  the  date  of  the  wiD, 
^le  son  and  the  mother  upon  &  transfer  of  that  mortage 
convey  the  estate  to  die  new  mortgagee  Finch;   and  thea 
diere  is  a  conveyance  immediately  after  to  secure  tbe  4000L, 
the  portion  of  the  daughter,  and  the  100/L  a-year  to  her 
during  the  mother's  life.    The  Plaintifis  were  mortgagees  of 
a  leasehold   estate    for 'lives   in  Itadnar$hire,  the  property 
of   the  son,   and  also  bond  creditors.     The  Welch   estate 
was  not  sufficient  for  Iheir  debts;  and  iJierefore  diey  filed 
the  bill  against  the  daughter,  to  whom  the  son  left  aD,  for 
satis&ction  of  their  debts.    The  Defendant,  the  daughlor, 
set  up  the  will  of  the  mother.    The  first  incumbrance  ia 
[  ^  G63  ]      the  arrangement  of  the  decree  is  that  mortgage  in  ^  1701^; 

which  then  stood  charged  upon  the  estate  of  the  mothet 
and  the  son.  The  fee  was  in  iJie  son.  They  make  the  mort- 
gage as  owners  of  the  estate;  and  then  as  owners  they  join  in 
the  security  to  the  daughter.  It  is  most  probable,  it  struck  the 
Court,  that  this  could  be  only  taken  in  the  name  of  the  son; 
and  the  mother  purchasing  in  the  name  of  the  son  was  exe- 
rting the  father's  wilL  She  had  no  such  estate.  The  decree 
w^,  that  the  sum  of  1000/.  was  first  to  be  paid:  then  the 
second  incumbrahce,  the  4000/. :  then  the  specialty  debts  of 
the  son.  It  was  a .  voy.  proper  and  regular  decree.  Hie 
confusion  arises  from  the  Report  treating  it  merdy  as  a 
mortgage  made  by  the  mother. 


CASES  IN  CHANCERY.  m$ 

I  have  no  trace  of  Peaeh  v.  PAj%w(86).    There  is  no         1800. 
printed  Report  of  it    I  take  it  for  granted^  that  it  was  a 
case  before  Lord  Batkurst,  in  which  Harknest  v.  Bnyley  was 
cited.  Dtbr* 

The  consequence  is,  this  bill  must  be  dismissed.    Till  tiiis 
case  is  blotted  out,  I  cannot  give  costs. 


Baxtbk 


Immediately  after  this  determination  the  case  of  Kenebel  v.    Whether  a 
Scrafton  occurred ;  in  which  the  question  was,  whether  a  will  ^"^  ^**  '^ 
was  revoked  by  marriage  and  the  birth  of  children :  the  mother  ^®         ^-i^Tl 
having  lived  with  the  testator  and  had  a  child  by  him  before  . -^   ^     j^t. 
the  marriage ;  which  took  place  soon  after  the  execution  of  the  under  particn- 
will :  an  annuity  of  150/.  a-year  being  given  by  tiie  will  to  the  lar   ciroum- 
mother;  and  a  provision  of  3000/.  being  made  for  the  children  stanoesyQiMBrt, 
he  might  have  by  her ;  and  the  testator  gave  the  residue  to 
his  father  and  his  half-brother  and  sister. 

The  will  also  contained  a  charge  for  the  payment  of  debts. 
Parol  evidence  of  the  intention  not  to  revoke  tiie  will  was 
produced. 

It  was  contended,  that  the  reasoning  in  the  general  case 
of  implied  revocation  by  marriage  and  tiie  birth  of  a  child 
does  not  apply  to  a  case  under  such  circumstances;  and 
that  if  a  clause  for  the  payment  of  debts  had  occurred  in 
any  of  these  cases,  the  effect  of  it  in  this  respect  had  not 
been  attended  to. 

Lord  Chancellor  thought  the  case  new  in  both  respects,        [  664  ] 
It  stood  over  for  farther  consideration,  and  for  the  purpose  of 
inquiring  into  the  nature  of  the  estates  devised ;  which  were 
alleged  to  be  copyhold  estates,  not  surrendered  to  the  use  of 
the  will,  but  surrendered  to  the  use  of  a  mortgagee  in  fee. 

Upon  the  19th  oi  February,  1801,  the  Lord  Chancellor  di- 
rected a  case  for  the  opinion  of  the  Court  of  King's  Bench ; 
observing,  that  the  parol  evidence  did  not  wc^gh  at  all ;  being 
only  conversation,  and  not  amounting  to  a  republication,  a 
Court  of  Law  would  pay  no  regard  to  it  (87). 

(86)  See  next  page,  664.  See  Oibboks  ▼.  Cauni,  ante,yol. 

(87)  Reported    2  Ea$t,   530.    IV,  840,  and  tbc^  notes,  848. 
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In  thie  course  of  the  discussion  in  this  cause  the  Lord  Chan- 
cellor gave  the  following  farther  account  of  the  caise  of  Peach 
V.  Philips  : 

JVith  respect  to  the  case  of  Peach  v.  Philips^  which  I  men- 
tioned in  Baxter  v.  Dyer^  I  can  only  find  in  the  Register's 
Book^  that  the  bill  was  dismissed ;  in  which  case  they  make  no 
other  entry :  but  Mr.  Ainge  having  been  in  the  cause  with 
Lord  Tl^urlow  and  me  has  sent  me  his  brief;  and  it  is  pre- 
cisely the  case.  The  bill  was  filed  by  Peachy  as  heir  at  law  of 
the  mortgagor  for  a  redemption  of  the  estate,  that  was  in  mort- 
gage to  Philips,  the  devisee  of  the  estate.  Therefore  it  was 
precisely  what  Harkness  v.  Bayley  was  supposed  to  have  been ; 
and  the  bill  was  dismissed.  There  was  another  point  in  it; 
whether  the  devise  was  in  fee :  there  not  being  to  all  the 
estates  words  of  inheritance.  Upon  that  there  was  some  ar- 
gument ;  and  Lord  Bathurst  was  of  opinion,  very  rightly,  that 
it  was  a  fee.  It  was  determined  in  1776;  but  the  question 
arose  between  1765  and   1767 ;  and  cases  were   laid   before 

Mr.  York,    Mr.  Edward  Wilmot,   Mr.  G ,  and   Mr.  De 

Grey.  Harkness  v.  Bayley  was  stated  in  the  case  laid  before 
them ;  and  the  answer  from  all,  without  taking  notice  of  that 
case,  was,  that  a  mortgage  in  fee  to  the  devisee  did  not  revoke 
the  win.  From  their  taking  no  notice  of  the  case  of  Harkness 
Bayley,  though  laid  before  them,  I  take  it,  that  before  that 
time  it  had  been  either  explained,  or  was  entirely  scouted  as 
an  authority.  I  thought  it  right  to  mention  this;  lest  that 
case  being  found  in  a  book  of  considerable  authority  might 
mislead  again. 


[  665] 
1800. 
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THE  BANK  OF  ENGLAND  v.  PARSONS. 

TPRANCIS  CRANE  PARSONS,  having  650/.  5  per  cent. 

Navy  Annuities,   and   1500/.   3  per  cent.   Consolidated 

Bank  Annuities  standing  in  his  name,  by  his  will,  dated  the 

1st  oi  March  1795,  after  devising  a  real  estate  to  his  wife  for 

Ufe,  with  remainders  over^  gave  and  devised  all  other  his  real 

and 


therefore  cannot  prevent  the   executor  from  selling  out  or  transferring 
stock  into  bis  own  name. 
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and  personal  estate  whatsoever  .  or  wheresoever,  tfot  therein 
before  mentioned  and  devised,  unto  his  said  wife ;  in  trust  to 
sell  and  dispose  of  his  estate  at  Yeovil  and  Weston  Zoytand, 
and  also  other  real  or  personal  estate  he  was  possessed  of  or 
entitled  to  under  the  will  of  George  Evered,  at  such  times  and 
in  such  manner  as  she  should  think  proper ;  and  to  divide  the 
monies  arising  from  such  sales,  together  with  all  other  monies 
as  might  be  due  to  him  upon  securities  or  otherwise,  unto  and 
among  all  and  every  his  younger  children,  sons  and  daughters, 
in  equal  shares  and  proportions;  and  to  be  paid  to  them 
respectively  at  such  time  or  times  as  his  said  wife  in  her 
judgment  and  discretion  should  think  proper;  and  be  ap« 
pointed  her  sole  executrix. 

By  a  codicil,  dated  the  9th  of  June  1796,  reciting,  that  by 
his  will  he  had  given  and  bequeathed  all  his  real  and  personal 
estate  and  effects,  except  his  capital  messuage  at  Sammrton- 
and  house  at  Bridgewater,  to  and  among  all  his  younger 
children  share  and  share  alike,  the  testator  declared,  that,  as 
he  did  advance  and  give  his  two  eldest  daughters  Jane  and 
EUxabeth  at  their  respective  marriages  the  sum  of  5002. 
a-piece,  he  revoked  any  claim  they  might  have  upon  hir 
said  effects  after  the  decease  of  his  wife;  and  he  gave- 
theiti  only  an  equal  share  of  the  residuum  of  his  effects,  after 
all  their  younger  brothers  and  sisters  should  have  been  paid* 
500/h.  a-piece ;  as  they  were  at  their  marriages ;  arid  farther 
reciting,  that  he  had  advanced  his  daughter  Susanna  at  her 
marriage  the  like  sum.  of  500/.,  he  revoked  any  claim  she  might 
have  upon  his  said  effects  after  the  decease  of  his  wife  ;  stating^ 
tliat  he  did  give  her  the  sum  of  500/.  in  lieu  of  any  claim  or 
demand  she  might  have  upon  his  said  effects ;  and  for  which 
he  gave  a  security  at  her  said  marriage^ 

A  farther  testamentary  paper,  dated  the  1st  of  September 
1797,  began  as  follows : 

*^  Directions  and  the  plain  meaning  of  my  will,  and  which 
*^  I  liiope  will  be  adhered  to  without  any  disputes  among 
"  my  chiklren :  viz.  that  my  wife  shall  receive  the  rents  and 
*'  profits  of  all  my  estates  together  with  all  interest  of  monies 
"  in  the  funds  or  other  securities  during  her  life.  If  ai» 
"  opportunity  offers  of  marrying  any  of  her  children  wouldi 
"  advise  her  to  advance  500/.  towards  their  portions  the 
**  same  as  I  gave  my  other  daughters  upon  their  respective 
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This  paper  contained  some  farther  directions.  The  testator 
died  in  March  1798;  leaving  several  children  besides  those, 
who  wete  married.  The  testator's  widow,  having  taken  Pro* 
bate  of  all  these  testamentary  papers,  applied  at  the  Bank  finr 
liberty  to  sell  out  the  said  two  sums  of  Bank  Annoitiesj  with- 
out assigning  any  reason.  The  Bank  refused  to  comply  with 
this  application,  as  she  had  only  the  interest  for  life,  and  on 
account  of  the  ulterior  trust  for  the  younger  chQdren.  The 
widow  brought  an  action  against  the  Bank;  upon  which  the 
bill  was  filed ;  praying  an  injunction ;  and  charging,  that  the 
Plaintiffs  were  bound  to,  and  did  at  tiie  requisition  of  the 
Defendant,  the  widow  of  the  testator,  enter  so  much  of  the 
will  as  relates  to  the  Annuities  in  the  proper  Offices ;  and  are 
thereby  chargeable  with  the  interest  of  the  younger  children; 
that  the  ancient  practice  of  the  Bank,  where  a  partial  interest 
or  fQ(  life  only  in  any  stock  has  been  devised  with  the  ulterior 
interest  is  not  to  permit  a  transfer  of  such  stock  during  the 
life  of  the  person  entitied  for  life  without  the  direction  of  a 
Court  of  Equity;  especially,  where  such  stock  has  not  been 
devised  to  special  trustees  in  trust  for  the  equitable  trusts 
and  limitations,  and  with  special  powers  to  sell  out,  transfer 
and  exchange. 

The  testator's  widow  by  her  answer  stated,  that  she  desired 
to  transfer  the  stock  into  her  own  name ;  that  previously  to 
her  application  she  caused  the  registry  of  the  Probate  to  be 
made  in  compliance  with  the  practice  of  the  Bank.  She  did 
not  assign  any  particular  reason  for  her  request^  except  upon 
one  application ;  when  it  was  stated  on  her  behalf,  that  lOOL, 
part  of  the  650/.  5  per  cent.  Annuities,  was  purchased  by 
the  testator  out  of  the  *  trust  money  under  the  will  of  Jokm 
Evered,  given  to  Susanna  Philpot,  to  be  paid  at  the  age  of 
twentyH>ne  or  marriage;  and  that  it  would  become  payable  in 
December  next.  The  Defendant  submitted,  that  the  refusal 
was  not  warranted ;  as  she  is  sole  executrix;  and  as  there  is  no 
specific  fplt  of  the  stock;  and  as  the  testamentary  paper 
mentions  the  testator's  money  in  the  fimds  in  general  terms ; 
and  that  paper  is  not  attested  by  any  witness ;  and  she  insists, 
she  has  an  absolute  right  and  power  to  sell  and  transfer;  and 
is  alone  answerable  for  the  application. 
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Mr.  Mamfield,  Mr«  PiggaU,  and  Mn  WooMemm,  ia 

support  of  die  motion  for  the  InjuncdoiL 
The  Defendant  does  not  state,  that  she  wants  this  stock  tat 
debts.  The  Bank  protects  the  fund  for  those  entitled  after 
the  death  of  the  Defendant;  who  are  all  of  age  except  one. 
Though  there  has  been  an  executor,  also  entitled  to  the  stodc 
for  life,  the  Bank  have  never  permitted  him  to  make  a  transfer 
on  account  of  his  legal  title,  to  dispose  of  it  to  the  prejudice  of 
the  persons  entided  afterwards.  They  dp  permit  the  executor 
to  transfer  to  a  specific  l^^atee  of  the  stock,  but  not  to  anj 
other  person,  nor  to  himself.  The  Act  of  Parliament  ( 88 ) 
directs  the  Bank  to  enter  the  clause  of  the  will  in  dieir  books; 
and  the  circumstance  of  two  witnesses  to  the  will  is  not  at- 
tended to.  The  last  testamentary  paper  akine  rdates  to  thi& 
One  consequence  of  transferring  into  the  name  of  the  DeiiBiii- 
dant  would  be,  that  it  would  go  to  ber  representative:  who 
mij^t  not  be  his.  The  only  reason  assigned  is,  that  lOOLf 
part  of  the  stock,  is  the  property  of  one  of  the  children ;  who 
will  be  of  age  in  a  month.  That  may  be  a  ^reason  for  trans« 
foning  so  much  to  that  person;  but  is  no  reason  for  transfer- 
ring that,  much  less  the  whole,  to  the  executrix  hersdf  or  to  any 
other  person.  Many  families  have  been  saved  from  nun  bydiQ 
interposition  of  the  Bank.  One  of  these  children  is  an  infant; 
and  three  are  married  women.  They  consent:  but  your  Lord^ 
will  not  attend  to  their  consent  upon  this  application. 


1800. 


The  Bank  of 

EMOLAMn 
PABaOMS. 


The  Attorney  General  and  Mr.  Harpey^  for  the  Defen^ 
dant. 
This  case  is  totally  out  of  the  rule,  upon  which  the  Banl^ 
formerly  went.  Mr.  Jackson^  formerly  Counsel  to  the  Bank, 
used  to  say,  that,  where  there  was  a  specific  bequest  of  stock 
attested  by  two  *  witnesses,  the  Act  of  Parliament  had  taken 
the  stock  to  a  degree  out  of  the  general  assets:  and  milde  it 
doubtful,  whether  the  assent  of  die  executor  was  necessary. 
The  assent  of  the  executor  is  necessary  even  to  a  specifi<5 
bequest    The  report  of  The  Bank  of  England  v.  Moffai  ( 89  ) 


IS 


(88)  Stat  1  Gto.  \.  Uni.  2, 
e.  19,  f .  0, 12. 

(89)  3  Bro.  C.  C.  260.     The 
fallowing  note  of  the  decision  in 


that  case  was  taken  by  the  At^ 
tomof  Oenerali 

*'  The  ChanceUor  thongfal,  the 
''  operation  of  the  Acts  was  to 

''enable 


[•ed8] 
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Is  not  accurate.    Lord  Thurlow  said  in  that  case,  t^his  iid  of 
Parliament  could  not  be  intended  to  take  the  case  even  of  a 
specific  legiacy  out  of  the  general  rule ;  that  the  assent  of  the 
executor  must  be  necessary;   and  it  must  be   applicable  as 
assets;  and  his  Lordship  asked^  how  the  executor  could  de* 
fend  himself  upon  plene  €uiministr(wii,  this  stock  being  in  the 
Bank :  but  he  distinguished  that  asrthe  case  of  a  residue,  and 
therefore  not  in  its  nature  specific.    That  case  is  not  to  be 
distinguished  from  this.  .  The  last  paper,  which  is  not  attested, 
is  not  a  specific  bequest  of  money  in  the  public  funds,   but  a 
mere  explanatory  direction  as  to  what  he  had  done  before.     It 
is  no  more  specific  as  to  the  stock  than  as  to  all  his  other 
securities.    Suppose,  he  had  debts  secured  to  him  by  bond : 
upon  this  argument  the.  obligors  could  not  safely  pay  his  ex- 
ecutrix#    It  applies  in  the  same  manner  to  navigation  shares 
and  property  of  every  description.    The  Bank  therefore  can- 
not interfere.    Their  interference  has  sometimes  defeated  the 
object.    In  one  instance  a  legacy  of  100/.  S  per  cenis.  was 
given  to  place  out  a  poor  child  apprentice.    The  Bank  refused 
a  transfer  without  the  authority  of  this  Court.    A  suit  eooU 
not  be  instituted;  and  the  consequence  was^  die  intendon  was 
defeated. 

A  reference  to  the  Act  of  King  WiUiam  woidd  explain  die 
difficulty.  The  Bank  suppose  themselves  trustees.  They  are 
not  so  in  any  case :  they  are  mere  debtors  to  the  estate.  If 
they  were  trustees,  they  would,  as  any  other  trustees,  be  liable 
equally  upon  a  general  as  upon  a  specific  bequest.  They  wiD 
not  notice  any  trust  by  deed.  It  was  never  intended,  that 
they  should  notice  any  trust.    By  the  first  Act  (.90)^  previous 

to 


**  enable  the  proprietor  of  stocks 
**  to  make  specific  bequests  of 
'^  thein  notwithstandiDg  the  pre- 
**  vious  negative  words  in  the 
**  Act ;  and  therefore  the  assent 
**  of  the  execators  is  necessary 
*'  to  the  validity  of  the  beqnest 
**  in  the  same  manner  as  their 


tt 


«< 


''  sent  the  action  of  the  execa- 
tors remained ;  and  he  thoQgbly 
the  injunction  must  be  dii- 
"  solved : 

"  Order  pronounced  aooord- 
**  ingly  de  bene  esie,  IQth  Jkae, 
''  1791.  The  order  was  dehyed 
''  a  great  while :  the  CKoaeelbr 
''  saying,  he  wished  to  consslt 


"  assent  would  be  necessary  to 

**  thopvalidity  of  the  bequest,  of    ''  Lord  Kenyan.** 

*'  a  leasehold  estate,  bond-debts,        (90)  4  TT.^  ilf.  c  3,  s.  10. 

**  &c,;   and  therefore  until  as- 


CASES  IN  CHANCERY. 


0QI 


to  the  establishment  of  the  Bank,  the  transaction  was  at  the 
Exchequer ;  where  the  annuities  were  payable ;  and  the  will 
is  directed  to  be  entered  in  the  Receipt  Office  at  the  Ex- 
chequer. By  a  subsequent  statute  ( 91  )  in  the  same  reign  the 
Bank  was  incorporated*  The  Acts  of  Queen  Ann  and  King 
George  I  (92)  declare  the  annuities  to  be  personal  estate, 
introduce  the  circumstance  of  the  attestation  by  two  witnesses, 
and  direct  the  will  to  be  entered  at  the  Bank,  But  in  no  case 
has  the  Bank  substituted  the  name  of  the  legatee,  in  'the 
plainest  case  of  a  specific  bequest  the  transfer  has  always  been 
by  the  executor. 


1000. 


The  Bank  of 
England 

V. 

Parsojns. 


•Mr.  Mansfield,  in  Reply. 
The  Bank  do  not  look  at  trusts  in  the  full  extent  of  that 
word:   but  their  practice  is  to  look  at  specific  bequests  of 
stock.    They  have  always  refused  to  transfer,  except  to  the 
specific  legatee. 


Lord  Chancellor. 
I  should  do  a  great  prejudice  to  the  Bank  by  supporting 
this  injunction^  Every  other  debtor  to  the  estate  would  have 
the  same  right  to  file  a  bill;  and  upon  a  specific  legacy  of  a 
specific  debt  the  debtor  might  say  to  the  executor,  **  I  will 
**  not  pay  you."  I  cannot  find  a  principle  to  stand  upon.  But 
there  is  no  specific  bequest  of  the  stock  in  this  case.  I  cannot 
istop,  where  the  Bank  do ;  for  if  they  look  beyond  the  legal 
title^  and  take  notice  of  the  trusts  of  the  will,  they  must  take 
notice  throughout;  and  stand  the  consequence  of  resulting 
trusts,  and  such  as  would  be  raised  by  this  Court.  If' the 
Legislature  had  made  any  particular  provision  to  guard  this 
species  of  property ;  perhaps  it  might  have  been  expedient 
and  wellt  but  I  cannot  find  any  consistent  ground,  upon  which 
the  Bank  can  take  notice  so  far  and  no  farther.  .    ) 


The  order  was,  that  the  Bank  permitting  the  transfer,  and 
paying  to  the  Defendant  the  costs  at  Law  and  in  Equity,  the 

action  should  be  discontinued  ( 93  )• 

•  * 

(91)  5W.Sr  M.  c.  20,  f.  20.  (93)  See  Bartga  v.  The  Bank 

(M)  1  Aim.  e.  1,  t.  12,  62.    of  England,  ante,  Vol.  Ill,  M; 
1  600. 1,  itat  2,  e.  19,  f .  9, 12.       and  the  note,  58. 
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1800.  WARING  V.  WARD. 

Ac.lsf. 
Beqoeal  of        f^^  indentures  of  lease  and  release,    dated  the  S7th  uni 
penonalesUte  gSth  of  February^   1771,  reciting  a  mortgage  in  fi^  in 

exempt  from  1753  ^f  jj,e  manor  of  Ince  with  tlie  appurtenances,  by  Sir 
debts  by  mort-  Q^^g^  ffr^^^  ^  r^j^  and  Margaret  Trevor  for  12,000/., 
^^'of  th  ^  ^'^^^^  ^^'^  Atf/A  Trevor^  her  executors,  &c.,  and  also  atatiog 
enemptioQ  was  ^  ^^^^i^^y  made  in  1764,  directing  those  and  other  estates  of 
eoafiaed  to  ^^i^  George  Wytmey  to  be  sold,  and  that  the  said  manor  and 
that  legatee;  hereditaments  comprised  in  the  mortgage  were. sold  to  Richard 
and  failed;  the  Hill  Waring  for  80,500/.;  and  other  premises  for  20001.  more; 
bequest  having  ^^j  farther  reciting,  that  by  a  subsequent  order,  made  in  1769, 

ISIth* of^th*^  **^'"*  ^^^^^'  ^^**  ^^'  Waring  had  paid  12,500A  ;  and  Sir 
lentee  in  th  ^^^^  Cunliffe  was  willing  to  advance  the  remaining  20,00011 
life  of  the  tes-  "P^"  mortgage  of  the  premises,  it  was  ordered,  that  upoa 
lalor.  payment  by  Sir  Robert  Cunliffe  into  the  Bank  of  thmt  sum  is 

dbcharge  of  the  purchase-money.  Waring  should  be  let  into 
possession ;    which  was  done  accordingly ;   and  stating,  that 
17,852/.  12«.  9d.f  reported  due  to  Arabella  Trevor  upon  Jier 
mortgage,  was  paid  to  her  upon  her  executing  an  aaaignment; 
it  was  witnessed,  that  in  consideration  of  20,000/.    so  paid  by 
Shr  Robert  Ctinliffe   and  the  12,500/.  paid  by  Waring^  tbe 
several  parties  did  by  the  appointment  of  Waring    and  bis 
wife  conyey  the  premises  to  Sir  Robert  CunUffe,  his  heirs  ami 
assigns,  subject  to  redemption  by  Waring^  his  Imrs,  executon 
or  administrators,  on  payment  of  the  said  20,000/L  with  intersft 
on  the  15th  of  October  1771.    The  deed  contained  the  ususi 
covenant  on  the  part  of  Mr.  Waring  for  payment  by  him,  hii 
heirs,  executors,  or  administrators,  of  tbe  mortgage-money 
and  interest ;  and  he  also  executed  a  bond  of  the  same  dste^ 
By  indentures  of  lease  and  release,  dated  the  14th  «nd  Ifitb 
o(  February f  1786,  on  assignment  of  that  mortgage  the  pre- 
mises were  conveyed  to  Sir  John  Hadley  D*Oyky  and  Jokm 
Scott  Waring^  their  heirs  and  assigns  for  ever,  subject  to  s 
proviso  or  covenant  on  the  part  of  Richard  Hitt  Warimg  tot 
redemption  on  payment  of  the  20,000/.  and  interest ;  and  he 
also  executed  a  bond  on  that  occasion. 

By  iiidentures    of  lease  and  release,    dated  the    1 5th  of 
Augu$t^   179i,  upon  a  further  advance  of  lO/KXML   by  Sir 

Mm 
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John  HmUey  VOyley  and  John  Scott  Waring  to  Richard 
Hill  Waring  h^  granted,  released,  and  confirmed,  to  them, 
their  heirs  and  assigns,  the  said  premises,  freed  and  dis- 
charged from  the  proviso  for  redemption  in  the  indentures 
of  1786,  but  subject  to  a  proviso  and  covenant  on  the  part 
of  Richard  ttiU  Waring  for  payment  by  him,  his  heirs,  exe- 
cutors or  administratolrs,  of  the  said  sum  of  80,000/.  with 
interest.  He  also  executed  a  bond  of  the  same  date  in  the 
penalty  of  60,000/.  for  payment  of  the  said  30,000/.  agreeably 
to  the  covenant; 

Richard  tiill  Waring  by  his  will,  datied  the  16th  of  Janu- 
ary,  1779,  after  giving  two  annuities^  and  reciting,  that  since 
his  marriage  he  had  purchased  to  him  ahd  his  heirs  the  manor 
of  Ince,  but  to  enable  him  to  do  so  had  mortgaged  the  same 
and  other  lands  and  premises,  devised  all  his  estate  and  interest 
therein,  subject  to  the  said  annuities,  and  such  other  annuitiea, 
bequests  and  directions,  as  by  his  said  will  or  any  codicil  he 
might  gixfif  expressly  charging  his  said  estate  of  Ince  there- 
with, to  his  wife  for  life  without  impeachment  of  waste ;  and 
alter  her  death  to  such  uses  and  purposes  as  she  b^ing 
aole  and  unmarried  should  by  will,  or  otherwise,  as  therein 
mentioned,  appoint,  subject  as  aforesaid :  so  as  such  appoint- 
ment should  not  take  effect,  till  such  parts  of  his  lands  in 
Shrewsbury  as  were  in  mortgage  to  Mary  Owen  should  be  dis* 
eharged  therefrom ;  and  in  default  of  such  appointment  then 
to  his  own  right  heirs,  subject  as  aforesaid ;  and  farther  re^* 
citing,  tfiat  before  his  marriage  with  his  then  wife  she  had 
conveyed  all  or  a  considerable  part  of  her  messuages, 
lands,  &c.  in  the  county  of  Flint  to  trustees  upon  trust,  that 
they  should,  so  soon  as  the  testator  should  require,  by  mort- 
gage thereof  raise  9000/.,  to  be  applied  in  the  first  place  i4 
t>aj  off  the  principal  and  interest  of  a  mortgage  of  185011 
upon  his  estate  at  Oswestry,  such  mortgage  to  be  thereupon 
assigned  in  trust  to-  attend  the  inheritance  of  the  premises 
therein^  comprised  for  the  benefit  of  the  person,  to  whom  thi6 
same  was  by  the  same  indentures  limited,  the  residue  of  whieh 
8000/.  was  to  be  paid  to  the  testator,  his  executors,  adminis^ 
tntoni  ao4  assigns,  he  thereby  directed,  unless  as  diereifnafter 
provided,  that  the  trustees  should  as  soon  as  convenient,  rais^ 
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•uch  3000/.  and  therewith  discharge  the  mortgage,  and  paiy  to 
his  wife  the  residue  of  the  said  3000/. ;  which  he  gave  to  hec, 
together  with  all  the  rest  of  his  personal  estate ;  upon  trust  to 
discharge  all  his  debts,  for  which  at  the  time  of  his  decease 
he  should  not  have  given  real  securities,  and  all  such  bequ^sU 
and  annuities  ( not  including  those  before  mentioned  )  as  he 
should  therein  or  •  by  codicil  give,  and  with  which  be  should 
not  expressly  charge  his  estate  in  Ince ;  and  to  keep  the 
residue  of  the  said  3000/.  and  of  all  other  his  personal  estate 
to  her  own  use :  provided,  that  if  she  should  by  any  other 
means  discharge  the  said  mortgage  and  his  said  debts,  and 
should  pay  aU  such  bequests  and  annuities^  ( 7K>t  indudiDg 
those  before  granted^)  the  said  3000/.  need  not  be  raised,  at 
aforesaid. 

By  indentures  of  lease  and  release,  dated  the  i3th  and  I4di 
of  Marchy  1797,  declaring,  that  the  sum  of  30,000/.  was  the 
money,  not  of  Sir  John  D'Oyley  and  John  Scott  IVarimgf 
but  of  Mrs.  Hastings f  they  by  her  direction  ass^^  20^0004 
to  Charles  Imhoff,  son  of  Mrs.  Hastings^  and  two  thirds  of 
the  premises  comprised  in  the  indentures  of  1791  subject  to 
redemption;  and  by  lease  and  release^  dated  the  11th  and' 
12th  of  il/ay,  1797,  the  remaining  interest  in  the  mortgage, 
as  to  10|000/«,  was  assigned  to  %\v  John  D'Oyley  and  other 
persons. 

The  testator's  wife  Margdretf  the  daughter  and  heir  at  lav 
of  Sir  George  Wynne^  died  in  the  testator's  life ;  and  he 
married  again.  He  died  upon  the  SOth  of  October^  1796 1 
leaving  John  Seott  Waring,  his  heir  at  law.  The  testator's 
widow  took  out  adminbtration  with  the  will  annexed ;  and  she 

married  Ward.     The  bill  was  filed  by  the  heir  at  kw; 

charging!  that  the  mortgage  was  not  the  old  burthen  upon  the 
estate,  when  the  testator  purchased ;  but  that  he  mortgaged 
the  same  in  manner  aforesaid ;  and  he  persetudly  borrowed 
90fl00l. ;  and  pledged  the  estate  as  a  collateral  security  ibr 
repayment ;  and  did  not  purchase  the  said  estate  or. any  part- 
thereof  subject  to  such  debt;  and  praying,  'that  the  real  estate 
might  be  exonerated. 

vThe  Defendant  ^^rtf  and  his  wife  by  their  answer  claimed 
the  personal  estate.  '       r . 
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Mr.  Lloydy  Mr.  Richards^  and  Mr.  Short,  for  the  Plaintiff. 
i.  in  this  sort  of  question,  between  an  hefr  at  law  and  the 
administrator,  it  is  very  important  to  see,  what  was  the  under- 
istanding  of  the  party  himself.  The  result  of  the  transaction 
is,  that  Mr.  Waring  purchased  all  the  interest  in  the  estate ; 
borrowing  ^,000/.  for  that  purpose ;  and  was  to  give  a  mort^ 
gage  for  it.  How  is  it  possible  to  consider  this  as  only  a 
purchase  of  the  equity  of  redemption  ?  He  afterwards  bor- 
rows the  farther  sum  of  10,000/.  on  this  estate.  •  He  clearly 
considered  this  his  own  estate  subject  to  the  mortgage.  The 
recital  in  his  will  shews  it  plainly;  that  he  had  purchased  this 
estate  to  him  and  his  heirs ;  but  to  enable  him  to  do  so  had 
mortgaged  the  same.  The  expression  ^'  subject  as  aforesaid" 
applies  only  to  the  annuities ;  clearly  not  to  the  mortgage. 
The  will  affords  no  inference  of  an  exemption  of  the  personal 
estate  in  favor  of  the  next  of  kin.  The  recitals  of  the  convey- 
ance and  the  order  are  to  the  same  effect.  That  mortgage  to 
Sir  Robert  Cunliffe  is  dearly  an  incumbrance  imposed  by  the 
testator  himself;  and  if  so,  the  personal  estate  is  first  liable ; 
unless  there  is  something  in  the  will  making  an  alteration^ 
Perhaps  he  might  have  .intended  his  personal  estate  to  go  to 
his  wife  discharged  from  the  incumbrances :  but  by  her  death 
in  his  life  that  bequest  lapsed.  The  personal  estate  therefore 
is  not  disposed  of  by  the  will ;  and  must  be  applicable  to  this 
debt  imposed  by  the  testator  himself.  There  was  no  idea  of 
leaving  any  mortgage  existing  upon  the  estate ;  which  under 
the  decree  was  to  be  sold  out  and  out ;  and  the  money  to  be 
paid  into  Court ;  and  under  that  decree  Mr.  Waring  was  re- 
ported to  be  the  purchaser  of  those  estates.  It  was  obviously 
a  purchase  of  the  whole  inheritanccj^  not  of  an  equity  of  re- 
demption ;  and  out  of  the  purchase-money  the  former  mort- 
gages were  paid  off.  In  all  the  subsequent  transactions  there 
are  new  provisoes  for  redemption,  and  bonds  given  by  him ; 
which  is  a  material  ingredient  in  all  these  cases.  Though 
there  is  no  covenant  or  bond  to  pay  the  money  every  mortgage 
hnplies  a  loan  and  every  loan  inipUes  a  debt ;  and  therefore  the 
personal  estate  is  liable  ( 94  )• 


1800. 


.  (94)  King  v.  King,  3  P.Wm$. 
358.  .  5  .Bac.  il^r.  edition  by 
Ur.  GwilUm,  tit.  Mortgage,  23. 
Cope  V.  Cope,  2  Salk.  449;   1  Eq. 


Ca.  Ah.  269,  pi.  2.  MeyneU  r. 
Howard,  Pre.  Ch.  61.  Sec 
Floyer  v.  Lavington,  1  P.  Wmt. 
268. 
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Mr.  Sutton  and  Mr.  Steek^  for  the  Defendants. 
First,  the  effect  of  the  will  is  expressly  to  cbai^e  die  resl 
estate,  and  exempt  the  personal  estate :  but  if  the  Court  k 
against  the  Pefendanta  upon  that,  secondly,  the  mm  of 
17,852/.  I2s.  9d.  was  the  old  incumbrance  on  the  estate  at 
the  time  of  the  testator's  purchase ;  an4  thetrefbre  the  per^ 
sonal  estate  is  not  applicable  to  that. 

Upon  thb  will  there  is  no  doubt,  that,  if  the  teatatcvr's  wife 
had  survived  him  a  single  day,  the  personal  estate  would  haie 
been  exempted.  In  none  of  the  cases,  in  which  personal 
estate  in  the.  hands  of  the  next  of  kin  in  consequence  of  a 
lapse  has  been  held  *not  exempt,  has  there  been  such  an 
express  purpose  of  exemption  as  in  this  will,  and  a  trost  fat 
all  the  debts  except  such  as  are  charged  upon  bis  real  eststs* 
Upon  that  the  intention  is  express,  that  the  heir  at  knr  shsl 
not  have  this  benefit  against  the  next  of  kin. 

Secondly,  as  to  so  much  of  the  debt  as  was  upon  the  eatets 

ft  the  time  of  Waring's  purchase;    and  which   has  merely 

changed   hands    by  being   assigned  to  Sir  Robert  Cuml^e^ 

strengthened  only  by  Waring'^  covenant,  that  nerer  was  Us 

0ebt.    As  to  that,  the  Trevors  requiring  tibeir  money »  Sir  JSo* 

bert  Cunliffe  was   only  assignee  of  the  old  mortgagee,  and 

Waring  only  the  purchaser  of  the  equity  of  redemption;  and 

then  the  question  is,  whether  he  intended  to  convert  so  much 

pf  his  personal  estate  as  includes  the  amount  of  the  mortgage 

and  the  equity  of  redemption  into  real.    When  the  money  was 

paid  can  make  no  difference.     Bagoi  v.  Ougtton  (95)  has 

never  been  disputed.    In  all  those  cases  of  a  transfier  of  a 

mortgage  the  mortgagee  lends  his  money  upon  a  bett^  se-f 

curity  than  the  owner  of  the  equity  of  redemption  ean  give 

him,  upon  a  paramount  old  mortgage ;  and  the  oovmiant  of 

the  owner  of  the  equity  of  redemption  can  only  be  to  str^igthen 

the  security.    The  question  is  not,  whether  the  personal  estate 

is  benefited ;  though  it  is  impossible  to  say,  that  the  effect  of 

paying  off  the  Trevors  with  Sir  Robert  Cunliffe*^  money  has 

had  the  effect  of  a  benefit  to  Waring'n  personal  estate.    The 

mortgage  was   transferred  to  Sir.  Robert  Cunliffe ;    and  the 

equity  of    redemption    only  conveyed  to  Waring  f    without 

doubt  he  was  declared  the  purchaser  of  the  whole  estate :  but 


(05)  1  P.  Wm9. 047. 
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he  paid  only  part  of  the  purchase-money ;  and  the  remainder 
advanced  by  Sir  Robert  Cunliffe,    was    not   lent   to    Waring 
upon  his  credit,    but  on  the  credit  of  the  estate ;    and  the- 
greater   part  was   applied   in  paying  off*  the  old  mortgage. 
That    money  being   paid    into  Court  by  order,   the  Court- 
would  never   have  parted  with   it  without  notice  to  Sir  Ro^ 
bert  Cunliffe  till  the  conveyance.     The  transaction  was   inn 
perfect ;   a  treaty  for  a  purchase  of  the  estate ;  and  it  ended 
in  Sir  Robert  Cunliffe's  getting  a  transfer  of  the  old  mortgage, 
and  Waring  getting  the  equity  of  redemption.     In  Tweddell 
V.    TweddeU{96)i   as   in  this  case,    the  party  in  point  .of 
form  agrees  to  pay  the  whole  purchase-money,  but  in  fact 
pays  no  more  than  was   necessary  to  make  up  the  whole 
*  sum ;  and  yet  he  was  held  only  a  purchaser  of  the  equity  of 
redemption;  and  therefore  not  to  be  exonerated  by  the  per* 
sonal  estate ;  and  there  is  a  variety  of  authority  ( 97  ),  that  the 
circumstance  of  a  covenant  or  bond  for  the  money  will  not  vary 
the  case ;  if  it  amounts  only  to  a  purchase  of  the  equity  of 
redemption ;  being  considered  to  be  only  for  the  convenience 
of  the  transfer :  the  charge  remaining  substantially  the  same« 
Where  the  transaction  shews,  the  real  estate  is  the  primary 
fund,  the  personal  estate  shall  be  only  auxiliary ;  though  th« 
party  has  made  himself  personally  liable.     This  testator  know* 
ing,   he  was  by  law  liable  to  this,   might  speak  of  it  as  bitf 
mortgage.     I  admit,  his  saying,  that  his  heir  should  take  sub* 
ject  to  the  mortgage,  would  not  do  alone :  but  in  this  will  the 
particular  intention  appears  by  express  direction  as  to  what 
charges  he  intended  to  lay  upon  his  personal  estate.    If  his 
wife  had  lived,  there  could  have  been  no  doubt ;  and  his  next 
of  kin  are  substituted  in  this  respect.     Intending  to  marry 
again  he  might  think,  his  will  would  dp. 


WAaiii# 
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]VIr.  Lloydy  in  Reply,  was  stopped  by  the  Court. 


The  Master  of  the  Rolls. 
The  only  question  before  me  now  is  upon  the  will ;  whether 
the  personal  estate  is  discharged   from   the  testator's  debts 

secured 

(96)  2  Bra.  C.C.  101,  152.        YoL  II,  62.    Woods  v.  Hunting- 

(97)  See  Mr.  Car's  note  to  fard.  III,  128.  Butkr  v.  Bntr 
Eoebfn  v.  Evelifn,  2  P^Wnu*  ier,  ante,  534;  and  the  note,  I^ 
659.    Ante,  Hamilton  v.  Worky;    187. 
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■eciired  by  mortgage.  I  have  a  pretty  strong  opinion  upon 
the  other  pbint  ( 98 ),  that  has  been  argued :  but  it  would  be 
improper  to  decide  that^  till  it  is  ascertained,  whether  the 
personal  estate  is  sufficient  for  those  charges,  to  which  under 
the  circumstances  it  is  clearly  liable. 

•  With- respect  to  the  question  now  to  be  determined,  I  hare 
no  difficulty  in  declaring,  that  it  is  impossible  upon  this  will 
to  raise  any  presumption,  that  the  testator  meant  to  exempt 
the  personal  estate  in  favor  of  this  Defendant  from  those  debts, 
which,  if  there  is  no  exemption,  will  be  a  charge  upon  it.    I 
eould  refer  to  many  cases,  and  one  before  Lord  Thurlow,  that 
is  quite   analogous,  in  which  this  has  been  determined :  but 
upon  principle,  without  referring  to  the  authorities,  nothii^  is 
more  clear,  than  that  if  there  is  any  gift  in  favor  of  a  particular 
legatee,   and  he  dies,   no  benefit   that   legatee    could   have 
claimed,  if  he  had  survived,  can  be  set  up  against  the  persons, 
to  whom  the  estate  would  come  subject  to  the  disposition  in 
favor  of  that  legatee,  if  he  had  Uved»    If  for  instance  an  estate 
^  had  been  given  to  A.  and  the  personal  estate  to  B.  exempt 
from  debts,  that  exemption  is  to  be  considered  as  intended 
only  for  the  benefit  of  B.y  that  he  shall  not  pay  those  debts^ 
to  which  he  would  be  liable,  if  no  such  provision   had  been 
made ;  and  is  not  a  general  exemption  of  the  personal  'estate. 
The  case  of  Pickering  v.  Lord  Stamford  ( 99 )  is  very  analogous 
in  principle.     My  first  decree  was  against  the   right  of  the 
widow ;  considering  her  barred  in  all  events :  but  I  changed 
my  opinion  upon  a  rehearing ;  and  the  decree,  as  then  varied, 
was  affirmed  upon  appeal  by  the  Lord  Chancellor.     Nothing 
IS  more  clear  than  that  where  an  exemption  is  created  for 
the  benefit  of  a  particular  person,  not  for  the  benefit  of  the 
estate  generally,  if  that  person  cannot  take  it,  the  benefit 
never  arises. 

The  testator  has  never  expressly  charged  the  personal  estate 
with  these  debts.  He  gives  the  estate  he  had  purchased, 
charged  with  annuities  and  such  other  annuities,  bequests,  and 
directions,  as  he  might  afterwards  give,  to  his  wife  for  life, 
with  a  po\irer  of  appointment.    He  afterwards  gives  her  the 

personal 
'    (98)  Decided  by  Lord  Eldm,  post,  Vol.  VII,  332,  that  the  reil 
Estate  was  exonerated  byUie  personal. 
«'^  (09)  Ante,  Vol.  II,  2TO,  681.     III^  382,  492. 
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personal  estate  not  in  words  of  exemption^  but  with  wordd  of 
charge,  that  are  upon  fair  inference  equivalent  to  words  of 
exemption,  from  debts,  for  which  he  should  at  the  time  of  his 
decease  have  given  real  securities.  I  admit  therefore,  the  first 
Mrs.  Wearing  would  have  taken  the  personal  estate  discharged 
firom  those  debts.  The  clear  effect  in  point  of  law  is  a  gift  to. 
her  of  the  personal  estate  with  the  benefit  of  this  exemption^ 
and  there  is  no  inference,  upon  which  any  one  else  can  claim, 
the  benefit  of  it.  Upon  the  true  construction  of  this,  will 
therefore  this  discharge  of  the  personal  estate  could  operate 
only  in  favor  of  the  first  wife ;  and  unfortunately  the  testator 
not  having  republished  his  will,  or  made  any  other  disposition, 
it  is  the  same  as  if  he  had  never  made  any  disposition  as  to  the. 
effect  of  the  securities,  to  which  his  real  estate  was  liable; 
itnd  it  must  be  admitted  under  the  circumstances,  that  there 
is  a  charge,  with  respect  to  which  the  heir  at  law  has  a  right, 
to  an  account. 

^  Declare,  tliat  the  bequest  of  the  residue  of  the  personal 
estate  to  the  testator's  wife  became  lapsed  by  her  death  in  hin 
life.  Direct  an  account  of  the  debts,  and  how  they  are  secured, 
and  of  the  personal  estate;  and  reserve  the  consideration, 
whether  the  Plaintiff*  is  entitled  to  have  the  estate  descended 
to  him  exonerated  from  the  money  due  by  mortgage  to 
Mrs.  Trevor  at  the  date  of  the  indentures  of  the  27th  and 
aSth  of  February,  mi, 


1000. 


Waring 
Ward.. 


ISHERWOOD  r.  PAYNE, 
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ROLtS. 

1800. 

Dec.  2d. 

The  testator 


nnHE  testator  by  his  will  gave  t6  his  wife  400/.  a-year  for  her 

life  or  during  widowhood,  in  addition  to  what  she  was  having  given 
entitled  to  by  hi^  settlement;  and  he  directed*  that  it  should  his  wife,  the 
be  in  her  option  so  long  as  she  should  continue  his  widow,  ^P  '^ .  • ,  ^^ 


until  his  present,  or  in  case  of  his  death  his  next  eldest 'spuj 
*  sfhould 


capy  his  booaei' 
at  a  cer^lill 
roDtffiDd  if  she. 

should  choose  to  do  so,  declared,  she  should  have  the  use  of  the  furqitare,, 
hy  codicil,  revuking  the  heqaest  of  an  annaity  to  her,  gave  her  a  legacy^ 
to  provide  furriitiire  ip  case  she  shoaid  pot  choose  to  occupy  bis  house  ,pr 
for  any  otUer  purpose  she  shoaid  think  proper.  She  opcapied  the  house  and^ 
furniture  till  her  d«atb;  and  her  executor  was  htsid  ootitled  ta  the  lesacy,  ' 
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V, 


fibould  arrive  at  tiie  age  of  twenty-one  yearg,  Co  occnpy  bk 
mansion-house^  land  and  premises^  at  Old  Windsor  /  paying  u,, 
yearly  rent  c^  100/.  only  for  the  same.    He  also  deelared,  tluit. 
if  she  should  choose  to  occupy  the  house  and  preituaea  at. 
Old  Windsor  during  his  eldest  son's  minority  upon  the  tenni 
before  mentioned,  she  should  have  the  use  of  all  the  goods 
and  furniture  therein  and  belonging  thereto  without   paying 
any  farther  rent  or  consideration  for  the  same. 

By  a  codicil  the  testator  revoked  the  annuity  of  400A  m^year 
given  to  bb  wife;  stating  the  circumstance,  that  he  had  tbea 
five  children  ^  and  he  gave  her  500/L  to  provide  fiiniiture  in 
case  she  should  not  choose  to  occupy  his  house  at  Old  Wirndsar 
or  for  any  other  purpose  she  should  think  proper. 

After  the  death  of  the  testator  his  widow  occupied  the  hoiiae> 
and  furniture  till  her  death;  which  took  place  idbout  a-yeac 
after  that  of  her  husband. 

Upon  the  bill  of  tlie  cliildren  against  the  executors  the  only 
question  arose  upon  the  claim  of  the  legacy  of  5001.  by  the 
executor  of  the  widow. 


Mr.  RomiUy  and  Mr.  Owen  for  the  I^aintiffa  mud  it 
clear,  the  widow  was  not  entitled  to  that  legacy. 


The  Master  of  the  Rolls  was  clearly  of  opinion,  that  she 
was  entitled  to  that  legacy :  the  fair  construction  being,  that 
if  she  should  not  want  it  for  furniture,  she  should  have  it  for 
any  other  purpose ;  and  the  Court  refused  to  make  any  de- 
claration upon  it  in  the  decree ;  though  pressed  by  the  Coun- 
sel under  an  apprehension,  that  the  question  would  be  raised 
before  the  Master. 
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There  is  no 

rale,  that  a 

trostee  to  sell 

cannot  be  the 

pnrohaser:  but, 

however  fair  the  transaction,  it  must  be  subject  to  an  option  in  the  cetlnjf 

fae  Imsl,  if  he  comes  in  a  reasonable  time,  to  have  a  re-sale;  unless  the 

tmaloe,  io  prevent  that,  purchases  under  an  application  to  the  Court. 


CAMPBELL  V.  WALKER. 

jCJZ)  WARD  HALL  by  his  will  gave  all  his  freehold,  copy- 
hold and  leasehold,  estates,  and  all  liis  personal  estate* 
with  some  exceptions,  to  have  and  to  hold  unto  John  Walker 

and 
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and  William  Clarke 9  their  heirsi  executors,  and  administrators^ 
upon  trust,  as  soon  as  conveniently  may  be  after  his  decease  to 
sell  for  the  best  prices,  that  can  reasonably  be  had ;  to  the 
intent  that  all  his  estate  and  effects  may  be  turned  into  money, 
as  soon  as  conveniently  may  be  after  his  decease;  and  for  the 
facilitating  and  corroborating  any  sale  or  sales,  that  may  be 
made,  the  testator  declared,  the  receipt  of  his  said  trustees 
should  be  a  discharge  to  the  purchasers.  He  then  gave  par- 
ticular directions  for  selling  his  estates  in  lots,  in  case  his  said 
trustees  and  executors  shall  not  see  cause  to  the  contrary:  thd 
Link  Farm  to  be  one  lot ;  the  Quarry  Brewhouse  another. 
Then  after  several  legacies  the  testator  gave  all  the  residue 
among  the  Plaintiffs  at  their  ages  of  twentyK)ne. 

The  tnistees  in  execution  pf  the  will  proceeded  to  sell  the 
premises;  putting  up  the  Link  Farm,  and  afterwards  the 
Quarry  Brewhouse  in  separate  lots  and  at  different  times* 
The  Link  Farm  was  purchased  hy  John  Clarke  in  trust  for 
William  Clarke,  the  trustee,  for  1450/.,  being  10?.  more  than 
he  was  directed  to  bid :  but  William  CU$rke  agreed  to  tAit  it* 
At  a  subsequent  auction  John  Clarke  purchased  the  Quarry 
Brewhouse  in  trust  for  John  Walker  and  William  Clarkt 
for  6310/. 

The  bill  was  filed  on  behalf  of  the  residuary  legatees,  still 
under  age ;  praying,  that  the  sales  might  be  set  aside,  and  the 
premises  resold.  Upon  the  evidence  the  sales  were  perfectly 
fair  and  open.  It  was  declared  immediately  afterwards,  who 
were  the  purchasers.  The  premises  were  duly  advertised ; 
and  several  bidders  were  present  at  the  sales.  It  was  also  in 
evidence,  that  the  trustees  endeavoured  to  persuade  the 
tenant  of  the  Quarry  Brewhouse  to  purchase  it.  At  a  pre- 
vious  sale  the  trustees  had  bought  that  lot  for  6040/.:  but 
they  had  it  put  up  again ;  determining  to  pay  that  sum,  if  tl 
should  not  produce  more. 


leoe. 


Campbku 

Walkkb. 


Mr.  Lloyd  and  Mr.  Steele,  for  the  Plauitifts  cited  WAelp^      [  679  ] 
dale   v.  Cookson  ( 100 ),    Fox  v.  Mackreih  ( 1 ),    Crowe  v. 

Ballard, 

(100)  1  Ves.  9,  stated  from  the  Register's  Book  at  the  cod  of 
Ibis  case. 
(I)  2  Bro.  C.  C.  400. 
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Ballard  (2),  and  Whtcbcote  r.  Lawrence  (3);    rely  pardcn- 
larly  upon  the  Lord  C/t^ncellors  doctrine  in  the  last  case.  * 

Mr.  Richards  and  Mr.  Hubbersty^  for  the  Defendants. 
It  is  not  now  disputed,  that  the  trustee  may  be  the  piir« 
chaser.     The  trustee  may  possibly  give  a  great  deal  more  than 
the  value,  pretium  affectionU.     The  Court  would   not  order  a 
release,  if  it  should  plainly  appear  to  be  for  the  benefit  of  the 
Cestuy-  que  trusty  that  it  should  not  be  resold.  The  rule  there- 
fore 18  not  universal :  but  the  Court  will  require  the  trustee  to 
shew,  that  it  is  not  for  the  benefit  of  the  Cestuy  que  irusi^  thsl 
there  should  be  a  resale.  Whichcote  v.  Lawrence  is  a  very  par- 
ticular case.  The  Plaintiffs  there  produced  positive  evidence  of 
fraud ;  add  there  is  no  case  of  this  sort,  in  which  the  allega- 
tions of  the  bill  have  not  been  sustained  by  evidence.     In  thii 
case  no  evidence  is. produced  by  the  Plaintiffs;   and  the  bom 
JideSf  with  which  the  Defendants  have  acted^  is  clearly  made 
out  by  them.    The  Court  will  look  at  the  transaction  with  grett 
jealousy ;  and  the  principle  is  certainly  of  great  importadee 
to    the    pubUc :    but   upon   the  principles  laid  down  by  the 
'Lord  Chancellor  in  that  case,   if  it  is  made  CRit,    that  the 
trustees  have  given  the  utmost,  that  can  be  got,  they  are  not 
within  the  rule*    This  is  a  case  of  that  sort.    £very  thihg  has 
been  done,  that  could  be  done,  for  the  advantage  of  the  estate; 
and   the  trustees  have  given  more    than  any  other  person 
would  give.    The  trustees  employed  a  person  to  bid  for  them, 
merely  ta  avoid  the  inconvenience  of  deterring  other  persons 
from  bidding  against  them.   The  will  gives  special  directions 
to  sell ;  and  the  testator  himself  marks  out  the  lots.    It  wat 
very  material  to  sell  in  that  way.    If  this  purchase  is  not  esta- 
blished imder  these  circumstances,  trustees   will  feel  it  ei- 
tremely  dangerous  to  act  in  any  degree* 

Master  of  the  Rolls. 
I  take  the  result  of  the  evidence  in  this  cause  to  be,  that 
this  was. .a  fair  bond  fide  side,  liable  to  be  impeached  only 
firom  the  circumstance,  that  the  purchasers  were  the  *  trustees ; 

and 


(2)  3  Bro.  C.  C.  120.    Ante, 
Vol.  I,  215. 

(3)  Ante,  Vol.  Ill,  740,  and 
the  note,  762.    Ex  parte  Rey- 


noldi,  post,  707.  As  to  contncti^ 
between  attorney  and  client,  km 
Newman  v.  Paffne,  ante,  II,  109, 
and  the  note,  204. 
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and  then  it  is  a  very  important  question.    It  is  said  fat  the  • 
Defendants^  there  is  no  case  of  this  kind  without  evidence 
to  impeach  the  sale  in  itself.  Whether  that  is.  so,  or  not,  the 
question   is,   whether   th^re  is  any  principle  for  such  a  biU 
as  this,  filed  on  behalf  of  infants,  calling  upon  the  trustees 
under  a  will  to  permit  a  resale  of  premises,    of  which  they 
became  purchasers ;  alleging,  that  the  premises  were  not  ncid 
at   the  utmost  value  ;    and  that  more  might  have  been  got*' 
That  they  allege ;  but  have  not  proved ;  for  they  hkve  prcH 
duced  no  evidence.  The  Defendants  admit,  they  were  trustees 
and  purcha^rs^  but  at  a  fair,  open,  sale;  and  they  say^  they 
gave  as  ^nuch  as  the  premises  appeared  to  be  worth,  aind  aff  - 
much  as  any  one  else  wbuld  give ;  and  no  fraud)  mismanage-*  - 
ment,  or  negligence,  appears    before  the  Court.     Still  the 
PLaintifis  insist,  that  according  to  the  principle^  which  haa 
prevailed    in  these  cases,    th^  Cestujf  que  trust,  has  a  right 
to  put  an  end  to  this  sale ;  and  I  am  of  opinion,  the  rule;  of 
the  Court  does  go  to  that  extents    It  is  not  necessary  for  the 
Plaintiffs    to    oppose    the  case  of  Whichcote  v.  Lawrence* 
According  to  the  principle  adopted  by  the  Lord  C/iahceUat 
in.  that  case  ho  trustee  shall  ever  be  permitted  to  gain  aii 
advantage  by  selling  to  himself:  if  he  had  resold,  and  got 
anything  by  the  resale,    he  should  not  have  the  benefit  of 
thati    What  is  the  benefit  of  retilining  the  premises?    If.it  is  - 
for  the  benefit  of  the  infants,  that  they  should  be  resold,  .the 
difference  is  equally  gained  by  the  trustee.     The  Lard  Ckan^ 
ceUors    doctrine   in   that  case  certainly  applies  to  4i  sale  of 
premises,   of  which   the  trustee  is  still  in  possession.     The* 
question  will  always  be,  whether  the  Cestuy  que  trust  htM^ 
lain  by ;  or  whether  there  has  been  any  ratification.     I'  will 
lay  down  the  rule  as  broad  as  this ;    and  I  wish  trustees  to 
understand  it ;  that  any  trustee  purchasing  the  trust  property 
is  liable  to  have  the  purchase  set  aside,  if  in  any  reasonable 
time  the  Cestuy  que  trust  chooses  to  say,  he  is  not  satisfiedr 
with  it.     The  trustee  purchases,  subject  to  that  equity ;  that 
if  the  Cestuys  que  trust  come  in  a  reasonable  time,  they  may: 
call  to  have  the  estate  resold.     I  will  lay  down  the  rule  as^ 
broad  as  that.    The  consequencewill.be,  that  trustees^neven 
will  purchase  but  under  certain  circumstances ; '  which  I  will 
mention. 
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These   trustees  were  bound  to  seU^   if    they  could  get  a 
reasonable  price*    They  did  every  thing  proper  to  pare  tbe 
way  for  a  sale.     They  had  a  valuation  made ;  and  they  deter- 
nined,  as  was  their  ^duty,  not  to  let  the  premises  go  for  lot 
Aan  that  vahiatiom    Then  they  find>  no  one  goes  np  to  that 
price ;  and  they  purchased ;  and  they  are  very  right,  prorided 
ttiey  bought  subject  to  the  equity  I  mentioned.     Tbey  Bunt 
buy  with  that  dog.    The  only  thing  a  trustee  can  do  to  protect 
his  purchase  is,  if  he  sees, .  that  it  is  absolutely  necessary.  At 
estate  should  be  sold,    and  he  is  ready  to  giTe   taare  dm 
any  one  else,  that  a  biD  should  be  filed,  and  he  should  apply 
to  this  Court  by  motion  to  let  him  be  the  purchaser.    Tfaal 
is  the  only  way  he  can  protect  himself;  and  there  are  cases,  ife 
which  the  Court  would  permit  it ;  and  if  only  500/.  was  offisred; 
and  the  trustee  will  give  KXXM.    The  consequence  would  be^ 
the  Court  would  do  thati  which  this  rule   is   calculated  tt 
procure.     The  Court  would  divest  him  of  the   character  of 
trustee ;  and  prevent  all  the  consequences  of  his  aeting  bolk 
for  himself  and  for  the  Cestuy  que  trust  i  for  the  reason  of 
the  rule  is,  that  no  man  shall  sell  to  himself:  a  case,  in  which 
H  is  impossible  for  the  Court  to  know,  that  he  did  not  do 
all  he  ought  to  have  done.    These  infiuits  had  not  the  guard 
they  ought  to  have  had  ;    that  the  trustee  should  not  act 
for  his  own  benefit;  and  the  two  characters  should  not  be 
tuiited.    hi  no  other  way,  that  I  can  figure  to  myself,  except 
that  I  have  menticmed,  can  the  trustee  become  the  purduKicr 
without  being  liable  to  be  called  upon  to  give  up  the  purchase* 
t  perfectly  agree  with  the  Lord  Chancellor ^     It  was  a  perver- 
iioti  of  the  rule  to  say,  no  trustee  should  buy.^    There  mens 
was  such  a  rule* 

I  remember  a  case,  though  I  do  not  know  what  became  of 
it.  Price  v«  Bym  /  in  which  the  Cestuy  que  irmsi  wanted 
to  impeach  a  sale  before  the  Master  of  ground-rents,  sold 
twenty-years  before,  and  bought  by  the  trustee  without  die 
sanction  of  the  Court.  Upon  that  case  I  said>  if  it  had  beea 
impeached  in  a  reasonable .  time,  perhaps  even  in  the  case 
of  ground-rents  I  should  have  set  it  aside ;  and  consider  die 
case  of  ground-rents.  They  speak  for  themselves.  The 
question  b,  how  many  years  purchase  they  are  worth.  Theie^ 
fore  it  is  impossible  for  the  trustee  to  have  any  managemeirt 
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as  to  the  value.      But  m  that  case   after  such  a  length  of 
time  I  would  not  set  it  aside. 

But  see,  how  dangerous  this  is.    It  is  impossible  to  know, 
whether  any  advantage  has  been  gained*    According  to  the 
Lord  Chancellor  the  only  question,  when  a  bill  was  £3ed,   is 
.whether  any  advantage  has  been  gained  by  the  trustee ;  and  if 
.^so,  he  shall  not  retain.     In  this  ease  therefore,  without  im- 
|>eaching  the  character  of  these  trustees,  and  admitting,  iiul 
they  acted  bond  fide ^  I  must  hold,  diat  they  purchased  subject 
to  the  equity  called  for  by  this  bilL     I  know,  it  very  often 
jtums  to  the  disadvantage  of  the  infiuits:  but  I  cannot  help 
that.    It  is  better  to  adhere  to  the  general  rule.    If  Cesiujf§ 
que  trust  shoidd  come  after  a  great  length  of  time,  findn^ 
\i  a  gaining  bargain,  I  would  dismiss  the  bill.    But  in  this  case 
they  are  infiuits  stilL     I  wish  it  to  be  understood,  upon  wha| 
terms  trustees  may  purchase,   so  as  to  be  protected  finom  this 
Equity ;  and  I  repeat,  there  is  no  other  way  than  that  I  have 
mentioned ;  a  bill  filed ;  and  the  trustee  sajring^  so  much  is 
bid ;  and  he  will  give  more.     The  Court  would  examine  into 
the  circumstances ;  ask,  who  had  the  conduct  of  the  transac-> 
tion ;  whether  there  is  any  reason  to  suppose,  the  premises 
could  be  sold  better ;  and  upon  the  result  of  that  inquiry  would 
let  another  person  prepare  the  particular,  and  let  the  trustee 
bid*     This    decision  has  no  reflection  whatsoever  upon  the 
conduct  of  these  trustees ;  and  I  do  not  wish  to  have  it  under^ 
stood,  that  the  resale  is  a  reflection  upon  them ;  or  that  tfacy 
have  not  acted  bond  fide.    But  the  only  ground  of  my  deter^ 
mtnation  is,  that  they  are  still  trustees  for  the  Plaintifls ;  and 
if  the  Piaintiffis  choose  to  have  die  premises  resold,  they  must 
be  resold ;  for  the  trustees  must  not  gain  any  advantage  by  the 
transaction. 

Let  it  be  referred  to  the  Master  to  inquire,  whether  it  is 
for  the  benefit  of  the  Plaintifis,  that  these  premises  shall  be 
resold ;  and  if  the  Master  shall  be  of  opinion,  that  it  will 
be  for  their  benefit,  declare,  that  they  shall  be  resold.  Let 
the  trustees  have  all  just  allowances ;  and  reserve  the  consr^ 
deration  of  costs  (4). 
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(4)  Sanderum  v.  Walker,  CampbeUv.  Walker,  post,  Vol.  XIIT,00l. 
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"    Mr.  Alexander    ( amicus    curue )   produced    th6    following 
statement  of  Whelpdale  v.  Cooksonf  taken  from  the  Register's 

Book(5).  .         ; 

There  was  no  charge  in  the  bill  to  this  pcHnt.  The  biO 
was  .filed  by  a  creditor  against  the  Defendants,  as  against 
executors  and  trustees.  The  Defendants  in  their  answer 
state  the  purchase  by  pubUc  auction;  and  the  Court  as  to 
this  part  of  the  case  order  the  creditors  to  elect,  whether 
they  will  abide  by  the  purchase.  If  the  majority  of  them 
elect  not  to  abide  by  the  purchase,  then  it  was  to  be  piit 
up  again,  *and  sold  before  the  Master:  the  trustee  to  ac^ 
count  for  the  profits;  and  to  be  allowed  his  principal 
moneys  with  interest  lit  4  per  cent,  if  the  majority  elect  to 
abide .  by  the  purchase^  thie  trustee  was  to  account  for  the 
purchase-money  with  interests  ' 


Th^  Master  of  the  Rolls  upon  looking  at  this    statement 
said,  it  was  exactly  his  opinion. 

(5)  Reg.  Lib.  B.  1748,  folio  552.    See  Mr.  BeWs  Supplemeni  to 
i  Vet.  9.     Post,  Vol.  VI,  628.    VIII,  340.    X,  393. 


1800. 
Dec.  4tk. 
Upon  a  motion 
for  a  commis- 
sion to  take 
Defendant's 
examiaation 
the  time  b  left 
to  the  Master, 
not  limited  by 
the  order; 


HAIRBY  r.  EMMET. 

l^TR.  W.  AGAR  moved  for  a  commission  to  take  the  eX* 
amihation  of  the  Defendant;  stating,  that  the  prac- 
tiee  upon  a  motion  for  this  purpose  of  limiting  the  time  hy 
the  order  had  been  altered  lately  by  the  Master  of  the  Ralb; 
who  thought  the  Master  the  proper  judge  as  to  that. 

Ziord  Chancellor  approving  that   alteration,   the   order 
was  made  generally  for  a  commission. 
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LfiWES  r.  SUTTON.  1800. 

Dec,  5th. 
gIR    WAT  KIN   LEWES,    claiming    as  Bailiff   of   the    Bill  by  tb© 

borough  of  Southwark  under  an  appointment  in  17845  Bailiff  of  tbe 
by  the  mayor,   commonalty    and    citizens,   of  London,   who  city  of  Londtm^ 
were  entitled  under  letters  patent  4th  Edw.  VI,  confirmed  by  entitled  under 
several  charters  and  acts  of  Parliament  (6),  to  the  execution  Vf"vT     r 
and  return  of  all  writs  and  other  process  of  the  King  in  the.  *u     ' 
borough,  filed  the  bill  against  the  sheriff  of  the  county  of  ^^j^  return  of 
Surrey ;  praying  a  discovery  and  accoimt  of  the  fees  received  all  process  in 
on  account  of  any  writs  or  process  executed  within  the  said  the  borough  of 
liberty  in  the  course  of  his  shrievalty.  Southwark, 

In  1791  the  corporation  of  London  brought  an  action  in  ■g»'nst  tbe 

the  Court  of  Common  Pleas  against Byne,  who  was  then  '  ®"  ' 

sheriff,   for  infringing  their  franchise  by  executing  writs  ^f         *    r  •!, 
^eri  facias.   ♦  The  Defendant  pleaded  the  general  issue ;  and  j^^^  dismissed, 
upon  the  trial  before  Lord  Loughborough  the  Plaintiffs  were      r  •684  1 
nonsuited  upon   a   defect  in  the  declaration.      They  after- 
wards hrought  another  action  against  the  same  sheriff;  in 
which  he  suffered  judgment  to  go  by  default.  Notices  were 
fixed  up,  stating  the  right  of  the  city ;  that  the  writs  must  be 
sued  out  without  the  clause  of  **  Non  omittas  propter  aliquam 
'*  Ubertatem,   &c.**  and  lodged  with  the  sheriff;  who  was  to 
make  his  precept  to   the  baiUff;  and  that  in  case  any  writs 
containing  that    clause  should  hereafter  be    sued   out  uuid 
executed,  before  the  precept  issued  to  the  bailiff,   actions 
would  be  brought 

In  the  29th  year  of  King  Charles  II,  a  writ  de  Uberiatibus^ 
allocandis  was  directed  to  the  sheriff;  reciting  the  grant  of 
King  Edward  VI,  and  the  confirmation  of  it  by  King 
Charles  II;  and  commanding  the  ^  sheriff  to  allow  the 
mayor,  &c.  of  London  to  use  and  enjoy  their  liberties  and 
franchises.  To  this  writ  the  return  of  the  sheriff  was,  that 
the  liberties  and  franchises  were  allowed.  A  similar  writ 
issued,  and  the  same  return  was  made,  in  1710;  and  another 
afterwards.  In  Easter  Term,  12  Geo.  II,  an  action  was 
brought  in  the  Court  of  Common  Pleas  by  the  City  of  London 

against 
(6)  29  Eliz.  c.  4.     29  Char.  II,  c.  4.    3  Geo.  I,  c.  11. 
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agdnst  TwellSf  an  officer  of  the  sheriff,  for  executing  a  writ 
o{  Jieri  facicuf ;  in  which  action  a  verdict  was  obtained  at 
the  assizes  for  the  Plaintiffs. 

The  answer  contained  a  schedule  of  writs,  executed  by 
the  sheriffs,  some  with  and  some  without  the  clause  of 
**  non  omiitcis^  &c. ;  and  stated,  that,  wherever  the  precept 
to  the  baiUff^  was  applied  for,  the  sheriffs  always  issued  it 
The  writs  were  made  out  to  some  officer  of  the  sheriflf, 
named  by  the  party.  No  claim  was  made  by  the  city  for  many 
years  before  1791.  A  salary  is  paid  to  the  Plaintiff  by  the 
city  in  lieu  of  the  profits :  therefore  the  mayor,  &c.  ought  to 
be  Plaintiffs.  No  officers  were  appointed  by  the  Plaintiff, 
to  whom  process  might  be  directed.  The  Defendant  inasts, 
that  the  remedy  is  at  law,  if  the  right  is  infringed. 

The  Defendant  by  a  farther  answer  admitted,  that  the 
common  practice,  since  the  writ  of  inquiry  upon  the  judg- 
ment by  default,  has  been  to  sue  out  writs  with  the  clause 
of  *^  non  omitiaSf^  &c.  in  the  first  instance,  without  any 
default  of  the  FlaintifF  or  his  o£Scers. 


1 685  ]  The  Attorney    General^    the    SoUdtor     General^    and 

Mr.  Cox  J  for  the  Plaintiff^ 
This  bill  is  in  conformity  to  what  has  been  done  in  other 
cai^s;  where,  the  right  having  been  established  at  law,  tbe 
beneficial  enjoyment  of  that  right  has  been  given  in  equity. 
The  clause  of  "  non  omittas^^  would  not  warrant  the  practice 
of  the  sheriffs ;  who  must  have  known,  the  Plaintiff  wis 
ready  to  execute  the  process ;  and  the  insertion  of  that  clause 
only  gives  them  power  to  proceed,  if  they  have  any  reason 
to  apprehend  default  in  the  bailiff.  But  in  many  instances 
there  was  no  insertion  of  that  clause :  as  to  those  the  De- 
fendant has  no  pretence ;  and  he  does  not  distinguish  betweoi 
them.  Upon  the  objection,  that  this  is  not  a  case  for  i 
Court  of  Equity,  for  a  variety  of  purposes,  where  a  rigbt 
of  this  nature  has  been  established  at  law,  so  that  the  Court 
sees,  that  the  party  is  entitled  to  the  benefit  of  a  legal  grant, 
which  is  defeated  by  contrivance,  and  the  remedy  at  law  must 
consist  of  a  multiplicity  of  actions  very  diflteuit  to  sustun, 
and  a  discovei7  necessary^  Equity  will  interfere.     In  the  case 

of 
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oT  the  Oyster  Meters  ( 7 )  the  Court  of  Exchequer  proceeded 
the  whole  length  of  this  relief  in  a  case  very  similar.  Un* 
doubtedly  there  was  a  remedy  at  law :  but  discovery  was  es- 
sential to  the  relief;  and  the  nature  of  the  case  made  it  the 
proper  subject  of  an  account ;  and  so  b  this  case.  In  The, 
Mayor  and  Commonalty  and  Citizens  of  London  v.  Per^ 
kins  (8),  which  is  also  something  similar  to  this,  the  Court  of 
Exchequer  had  no  doubt  of  their  jurisdiction ;  but  *  thought 
it  necessary  first  to  direct  an  issue :  but  that  was  reversed 
on  appeal ;  and  an  account  was  decreed.  Upon  that  case  it 
is  clear,  that  this  is  a  proper  subject  for  a  Court  of  Equity* 
Other  cases  might  be  mentioned.  The  jurisdiction  is  aux- 
iliary to  the  law;  giving  an  easier  and  less  trqublesome 
remedy  by  directing    an    account  instead  of  a  number  of 

actions, 

(7)  MiLBOUftN  and  several  others  v.  Fisher  and  several  others; 
In  the  Coart  of  Exchequer,  13th  May,  1783. 

The    PlaintiflTs  were    depaty    score  bashels  for  the  first  100 


IBOO. 

Lewes 

Sutton. 
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Upon  a  bill 
bashels,  and  4s,  per  score  for  by  the  Depaty 
the  remainder  of  the  cargo,  may  Meters  of  oys- 
be  oon firmed.  .  iers  VLtBiUings" 

The  Court  of  Exchequer  di^  gote.  appointed 
rected  %n  issae  to  try,  whether  *>y  ^'^o  ^'^^y  ®^ 
bill  against  persons,  who  brought  *  the  allowance  claimed  was  tea^  London,  the 
the  cargoes  to  BiUingsgate   for    sonabie.    Upon  the  trial  of  that  allowance 

issae  before  Lord  Chief  BaroA  ^^*'""®'*    ^""^ 

meteage,  &c. 


day-meters  of  oysters  at  Bih 
Ungsgate,  ander  the  appointment 
of  the  Cfly  of  London^  and  the 
i^epresetitatives  of  others,  who 
were  dead;  and  they  filed  the 


the  purpose  of  sale,  and  the  re- 
presentatives of  those  deceased ; 
praying  an  account  of  all  boats 
or  vessels    laden  with  oysters 
since   1775  sent  to  market  for 
sale,  disUngaishing  the  number 
or  quantity    of  bashels,  which 
each  vessel  contained,  and  which 
were  shovelied,    unladen,    and 
delivered,  by  the  Plaintiff's,  and 
the  late  deputy-meters;  a  dis- 
covery, to  whom  the  vessels  be- 
longed ;  how  much  was  due  for 
the  arrears ;   an  account  of  the 
assets  of  the  parties  deceased; 
and  that  the  right  of  the  Plain- 
tifls  to  an  allowance  ef  8#.  per 

3B3 


Skynner  and  a  Special  Jury  at    ^  , 

of  the  cargoes 

Guildhall  the  claim  to  that  al-  ,         , .   . 

brought  to 

lowance  was  established  by  the  jj,j,rket   being 

▼«^d"c^-  established    as 

The  cause  coming  on  upon  reasonable  by 
the  equity  reserved  in  the  Sit-  the  verdict 
tings    after  Hilary  Term  1784  upon  an  issue, 
was  referred  to  the  Deputy  Re-  an  account  and 
membrancer  to  take  an  account  payment  of  the 
of   the    arrears    accrued;    and  arrears  were 
upon  the  report,  stating  the  kr-  decreed, 
rears  due  to   the  Plaintiff's  to 
amount  to  6023/.  lOf.,  the  de- 
cree was  made  for  payment. 
(8)  4  Bro.  P.  C,  157. 
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aictioni^i  to  recover  in  damages  that,  to  which  the  Plairitifiv 
are  entitled  specifically.  The  city  o(  London  might  have  been 
parties  to  this  suit :  but  they  are  not  necessary  parties ;  and 
in  the  case  of  the  oyster-meters  they  were  riot  parties.  The 
effect  of  the  sheriffs  conduct  is  totally  to  defeat  this  grant. 

Mr.  Mansfield f  for  the  Defendant. 
This  is  merely  an  a^^n  for  breach  6f  the  franehise.   Thescf 
grants  are  expoimded  in  a  singular  manner*     The  charter 
giving  thefn  the  Complete  execution  and  return  of  writs,  and 
directing  expressly,  that  no  sheriff  shall  intermeddle,  it  is  an 
extraordinary  interpretation,   that  the  sheriff  shaU  grant  the 
warrant  to  the  bailiff:  the  sheriff  executing  the  writ-  by  the 
bailiff.     If  the  practice  as  to  the   clause  of  ^'  non  omiiUuT 
was  irregular,  application  ought  to  be  made  to   the  Court, 
out  of  which  the  writ  issues.    The  sheriff  seeing  the  writ 
must  obey  it     This  Court  never  entertained  such  a  suit  as 
this.    The  city  o(  London  ought  to  be  Plaintiffs,  complainiag 
of  the  innovation  of  their  firanchise.    This  is  not  analogous 
to  any  proceeding,  that  has   taken  place  in  this  Court.    I 
admit,   in  the  case  of  an  office^  to  which  particular  duties 
with  partieidat  fees  are  annexed/   as  in  •  the  case    of  the 
oyster-meters,  this  CoiM;  will  entertain  jurisdiction,  :to  prevent 
a  multiplicity  of  actions ;  especially,  some  of  tiie  parties  being 
dead!  the  subject  being  mere  matter  of  account;  and  the 
complaint,  withholding  from  the  officer  certain  fees,  to  which 
he  is  entitled.     So  iti  the  case  in  the  House  of  Liords,  upon 
the  duties  clalmcfd    for    weighing  cheese,  an  account    was 
wanted.    The  demand  was  simply  fou&ddd  upon    the    Cus- 
tomary payment  due.    This  t^kdntiff  does  not  come  for  any 
customary  payment  due  to  him;    but  to  recover   from  the 
sheriff  in  the  form  of  an  account    that,  which  belongs^  as 
between  tiie  sheriff  and  the  person  aggrieved,    if  any  one, 
to  the  city  for  an  innovation  upon  their  franchise.     No  action 
could  be  maintained  by  the  city  except  ^or  an  innovation 
upon  their   franchise.    They  coidd  not  maintain  an    aetioo 
for  money  had  and  received.     If  the   suit  could  be  main-? 
•toined,  *a  great  deal  more  ought  to  be  proved  by  the  Plain- 
tiff: 1st,  that  he  had  officers  known  to  the  sheri£F^  ready  to 
execute  the  process.     That  is  not  proved.    Then  there  has 

been 
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)>een  a  perfect  acquiescence,  till  tJiis  bill  was  filed,  since  that 
action.  No  demand  since  has  been  proved.  He  ought  to 
have  given  notice,  that  he  should  consider  the  sheriffs  liable. 
There  is  no  instance  of  an  account,  where  the  money  was  not 
due  to  the  Plaintiff  and  due  from  the  Defendant  eo  nomine. 
This  is  simply  a  demand  for  the  violation  of  the  franchise; 
and  the  city  only  can  sustain  the  suit. 


IdOO. 


Lbwbs 

V. 

Sutton^ 


Lord  Chancellor. 
-  There  are  many  of  these  franchises  inYorkshire;  which^are 
very  inconvenient.  The  effect  of  the  grant  according  to  the 
letter  of  it  is  to  take  the  Bailiwick  out  of  the  County.  There 
is  a  considerable  inconvenience,  if  two  applications  are  neces- 
sary. Where  the  time  for  the  return  of  the  writ  expires,  the 
sheriff  discharges  himself  by  saying,  the  bailiff  has  givep  no 
answer.  Then  there  must  ~  be  another  writ  with  the  clause  of 
non  omiiias :  whereas  otherwise  an  attachment  woidd  go  im- 
mediately. The  question  now  is^  whetl^er  I  have  any  sufficient 
establishment  of  the  legal  right.  Unless  the  Plaintiff  could 
maintain  an  action  fbt  money  had  and  veceived  against  t}ie 
sheriff,  I  cannot  decree  an  account  (9).  The  difficulty  is  a 
strong  one  upon  the  jurisdiction;  that  I  am  making  an  in- 
dividual sheriff,  whom  you  catch  among  many  successive  she- 
riffs, fight  the  battle  for  all  sheriffs  of  the  county  of  Surrey. 
Then,  can  I  make  the  sheriff  account  for  the  neglect  of  his 
officers. 

The  Attorney  OenercU^  in  Reply. 
In  Cary  v.  Bacchus  (10)  it  was  held>  that  an  action  would 
lie.'  The  answer  admits,  that  where  the  precept  was  ap- 
plied for,  it  was  issued.  With  respect  to  your  Lordship's 
last  observation  it  is  to  be  observed^  that  the  sheriff  receives 
the  benefit 


Lord  Chancellor. 
He  may,  or  may  not.    The  ground  of  eoming  here  is  con- 
venience, to  prevent  a  multiplicity  of  actions :  but  it  would  be 
gross  injustice  in  the  particular  case;  for  I  should  be  making 

the 
O)  The  Corporation  of  Carlisk  v.  Wilson,  post,  Vol.  XIII,  278. 
^iO)  Show.  .n. 
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die  sherifi'  account  for  all  the  defaults  arising  by  the  iie> 
gleet  of  his  officers.  Then  the  account  must  be  of  all  the  ex- 
*  penditure  by  him  in  his  office,  all  the  escapes  he  has  war 
swered  for«  The  sheriff  cannot  possibly  know,  if  they  choose 
to  take  out  a  writ  with  the  Non  omitias  clause  in  the  fint 
instance.  Then  I  am  making  the  sheriff  answer  for  the  defiuilt 
of  his  officers  in  a  Court  of  Equity ;  making  him  answer  fcr 
the  receipts  of  those  officers,  whom  he  is  obliged  to  appoint; 
and  can  only  take  security.  It  brings  it  all  back  agun  to 
this;  that  it  is  only  damages  for  the  violation  of  the  firan* 
chise.    I  think,  I  can  do  nothing  upon  this  bill. 


The  bill  was  dismissed. 


1800. 
Dec.  bth. 
iDJaDction  to 
restrain  the 
laDdlord  from 
cutting  orna- 
mental trees  in 
a  lawn  daring 
the  term,  upon 
his    condact ; 
amonnting  to  a 
consent  to  the 
tenant*s  plan  of 
improvement, 
laying  out  the 
lawn,  &c. 

A  deed  not  to 
be  varied  by 
parol  evidence 
of  the  actual 
agreement. 

Sending  a  sur- 
reyor  to  mark 
out  trees  is  a 
sufficient 
ground  for  an 
iojunctioD. 


JACKSON  r.  CATOR. 

^T^HE  Plaintiff  was.  assignee  of  a  lease,  dated  the  24th  of 
October  1794,  of  certam  fields,  adjoining  his  dwelling- 
house  at  Beclcenham  in  Kent^  for  thirty  years;  granted  by  the 
Defendant;  reserving  all  trees  and  timber-like  trees  and  pol- 
lards and  all  plants  and  shrubs,  that  are  or  may  be  planted. 
In  1795  or  1796  the  Plaintiff  laid  part  of  the  premises,  to  tk 
extent  of  eleven  or  twelve  acres,  into  a  lawn  and  pleasure 
ground;  and  for  that  purpose  removed  a  kitchen-garden  and 
hedge-rows  at  a  considerable  expence;  planting  shrubberies, 
fUid  making  walks,  &c. 

The  bill  prayed  ah  injunction  to  restrain  the  Defendant  from 
cutting  down  any  of  the  trees  upon  the  demised  premises  for 
the  remainder  of  the  term. 

The  Defendant  by  his  answer  admitted,  he  was  informed  by 
the  Plaintiff  of  his  intention  to  make  such  alterations;  that  be 
(the  Defendant)  saw  the  grounds,  while  the  alterations  were 
making;  and  at  the  request  of  the  Plaintiff  met  his  surveyor; 
and  he  stated,  that  to  oblige  the  Plaintiff,  he  consented,  that 
the  trees  the  surveyor  considered  necessary  to  be  cut  accord- 
ing to  the  plan  should  be  cut;  and  he  consented  generally 
to  .  such  alterations  as  the  Plaintiff  pleased ;  and  the  trees 
cut  were  carried  away  by  the  Defendant  as  owner. 
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The  surveyor  proved  the  alterations ;  that  the  land  was  con- 
verted from  fields  into  a  lawn  and  paddock,  &c. ;  and  that  the 
^  cutting  down  the  trees  now  left  in  clumps  would  destroy  the 
beauty  of  the  grounds ;  that  the  Defendant  met  him  upon  the 
premises;  and  consented  to  cutting  down  sotne  trees  and 
leaving  others  in  clumps;  as  the  Plaintiff* should  please;  and 
itemed  pleased  with  the  plan. 

.  An  injunction  had  been  obtained;  and  continued  to  the 
hearing.  The  bill  also  took  another  ground ;  insisting,  that  the 
right  of  the  landlord  to  enter,  cut,  and  carry  away  the  trees, 
was  not  according  to  the  original  agreement,  in  support  of 
which  the  Plaintiff  went  into  parol  evidence  of  a  conversation 
previous  to  the  execution  of  the  lease ;  in  which  the  Defeqdant 
assured  the  lessee,  he  should  not  cut  the  timber;  and  only 
reserved  it,  in  order  that  that  lease  might  be  uniform  with  his 
other  leases.  That  part  of  the  bill  was  given  up  at  the  hearing ; 
and  the  reUef  sought  was  confined  to  the  ornamental  trees 
up'on  the  lawn,  &c. ;  which  wai^  laid  out  in  the  view  and  with 
the  consent  of  the  Defendant.  The  Defendant  denied  having 
an  intention  of  cutting  the  trees :  but  he  had  sent  a  surveyor 
(o  mark  them. 


1800. 


Jackson 

Cator. 
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The  Attorney  Genercd^  Mr.  RomUlif,  and  Mr.  Bellt  for 
the  Plaintiff. 
The  principle  of  Equity  is,  that,  when  a  person  has  stood 
by,  seeing  the  act  done,  or  has  consented  to  it,  he  shall  not 
(exercise  his  legal  right  in  opposition  to  that  permission.  The 
East  India  Company  v.  Vincent  (11).  Stiles  v.  Cotcper  ( 12). 
In  Brydges  v.  Kilhume  (13),  an  injunction  to  restrain  waste 
was  refused  under  the  following  circumstances.  In  1735  a 
lease  had  been  granted ;  and  a  logwoods-mill  was  erected.  In 
1775  the  lease  was  renewed;  and  in  the  renewed  lease  the 
mill  was  included  under  the  description  of  a  Ipgwood<-miH. 
Afterwards  the  lessee  altered  it  to  a  cotton«min  of  great  valiie. 
The  bill  was  filed  by  the  landlord;  coptending^  that  the  9ir 
deration  of  the  logwood-mill  to  a  cotton-mill,  diough  of  great 

▼alue> 


(11)  2  il#Jk.  83. 

(12)  3  Atk.  002.   ^ 

(13)  Jime  0, 1702,  citedlfrom 
a  maooscript  npte,  upon  a  mo- 


tion  for  an  iojtuiclion  to  restrain 
waste,  before  Mr.  Jastice  Bulieft 
sitting  for  the  Lord  Ckaneellar ; 
cited  also,  pott,  YoL  VI,  :107. 
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value,  was  waste ;  and  praying  an  injunction.  '  There  was  do 
stipulation  in  the  lease  of  1725  as  to  what  the  mOl  should  be. 
Upon  the  conduct  of  the  Plaintiff  in  lying  by,  and  sedng  die 
cotton-mill  erected,  and  afterwards  approving  of  the  Defend- 
ant's planting  about  the  mill  Mr.  Justice  BuUer  refused  the 
*  injunction ;  and  mentioned  The  King  v.  The  InhcMtamU  if 
Butierton(l4f),  and  other  express  authorities,  that  where  t 
man  encourages  another  to  lay  out  money  upon  the  suppoatkn, 
that  he  never  means  to  exercise  his  legal  rights,  this  Court  w3l 
not  permit  him  to  exercise  them.  That  was  also  the  opiman 
of  the  Court  of  Exchequer  in  Hardc€utle  v.  Shqfto  (15). 
This  injunction  therefore  ought  to  be  continued  during  the 
remainder  of  the  term ;  and  the  decree  ought  to  be  made 
with  costs ;  except  as  to  that  part  of  the  bill,  for  which  it  is 
admitted  there  is  no  ground* 


Lord  Chancellor. 
There  was  a  case,  I  do  not  know,  whether  it  eame  to'a  ds* 
oree,  against  Mr.  George  Clavering;  in  which  some  pefson 
was  carrying  on  a  project  of  a  colliery ;  and  had  sunk  a  diaft 
at  a  considerable  expence.  Mr.  Clavering  saw  the  thing 
going  on ;  and  in  the  execution  of  that  plan  it  was  very  dear, 
the  colliery  was  not  worth  a  farthing  without  a  road  over  his 
ground ;  and,  when  the  work  was  begun,  he  said,  he  would 
not  give  the  road.  The .  end  of  it  was,  that  he  was  w^^*i» 
sensible,  I  do  not  know  whether  by  a  decree  or  not,  ^^^  be 
was  to  give  the  road  at  a  fiur  value. 

For  the  Plaintiff. 
In  the  case. of  Mr.  jRusseU,  another  case  of  a  coIKery,  your 
Lordship  restrained  the  proceedings  upon  the  same  around. 


Mr.  Mansfield  and  Mr.  Richards,  for  the  Defendant. 
.  The  cases  cited  are  not  applicable.  They  all  go  upon 
this:  that  the  party  was  availing  himself  of  money  laid  out; 
having  permitted  the  other  to  act,  as  if  the  lease  he  bad 
ivas  a  good  lease.  In  the  case  of  the  cotton-mill  the  answer 
wais,  that  the  Plaintiff  had  suffered  the  Defendant  to  lay 
put  his  money  upon  that  project;  and  therefore  should  let 

it 
(14)  6  r€rsi  Rep.  B.  R.  ^54.  (Id)  1  An^  184. 
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It  go  on.  In  this  case  the  Plaintiff  knew,  this  Defendant 
could  exercise  this  right  Contemplating  these  improvements 
why  did  not  he  enter  into  some  communication  upon  the  sub- 
ject? Not  a  word  passes.  The  right  remains  in  exactly  the 
same  state.  It  is  his  own  fault  for  not  stipulating,  that  these 
trees  never  should  be  cut.  A  decree  restraining  this  clear 
legal  right,  as  to  which  no  treaty  ever  took  place,  would  go 
farther  than  the  Court  has  ever  gone.  There  is  no  evidence 
that  the  Plaintiff  *  would  not  have  made  a  lawn,  if  these  trees 
had  not  been  on  the  land.  It  does  not  appear,  therefore,  that 
expence  has  been  incurred  in  respect  of  the  supposed  engage- 
ment of  the  Defendant  not  to  cut  the  trees;  and  in  diat  point 
this  case  is  distinguished  firom  all  the  others.  There  can  be 
no  objection  to  taking  an  account  of  these  trees.  The  evi- 
dence does  not  go  farther  than  that :  it  is  not  said,  that  there 
is  any  intention  to  cut  them ;  and  the  Defendant  denies  such 
intention.  The  ground  of  the  bill  therefore  is,  quia  timet, 
without  reason.  Much  the  greatest  part  of  the  bill  is  that, 
now  given  up,  attempting  to  correct  the  lease  b^parot'ev}^ 
dence* 


1800. 
Jackson 

V, 

Cator. 


[  •691  ] 


The  Attorney  General,  in  Reply. 
In  Bridges  v.  Kilburne  the  Plaintiff  sustained  a  real  injury ; 
for  his  house  had  a  view  of  the  water  in  Beddington  Park; 
which  was  intercepted  by  the  cotton-mill :  but  as  he  had  suf- 
fered  the  thing  to  go  on,  that  did  not  prevaiL  Why*  did  not 
this  Defendant  say,  he  would  cut  these  trees. 


Lord  Chance^x^or. 

I  never  ask  more  upon  an  application  for  an  injunction  thap 
that  a  surveyor  has  been  sent  to  mark  out  trees.  I  do  not 
wait,  till  they  are  cut  down. 

I  do  not  feel,  that  there  is  any  distinction,  that  would  take 
the  case  out  of  the  principle  of  «11  these  cases,  that  have  been 
alluded  to ;  and  more  particularly  that  o(  Brydge$  v.  Kilbutnem 
That  case  comes  very  nearly  up  to  this ;  for  there  was  a  demise 
of  the  logwood-mill  at  a  given  rent.  Without  doubt  Brvdges 
had  a  right  to  say,  the  Defendant  should  not  put  a  cotton- 
mill  there;  for  it  might  be  extremely  prejudicial;  bringing 
a  manufacture  there  that  might  be  extremely  burthensome  to 

the 
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the  parish.  The  absolute  right  in  this  case  goes  as  well  to  cut 
down  ally  that  the  Plaintiff  plants.  The  reseiration  of  the  tim- 
ber is  in  very  ample  terms.  It  would  be  wrong :  that  proposi* 
tion  strikes  every  one  forcibly;  not,  that  it  would  be  ungende- 
man-like,  but,  dishonestj  morally  wrong ;  binding  a  man  of  a 
much  coarser  nature  than  this  Defendant.  In  the  case  of  the 
cotton-mill  it  was  taking  advantage  of  an  interest  created.  Is 
it  not  just  as  competent,  to  the  Court  to  prevent  an  injury 
arising  from  mere  spite  as  to  prevent  him  from  doing  it  in  order 
to  put  money  in  his  pocket  ?  The  objection,  that  the  Plaintiff 
knew  the  infirmity  of  the  title,  and  should  have  taken  a  se> 
curity,  applies  to  all  the  cases:  but  it  is  very  strong  here; 
^for  he  must  have  seen,  his  intention  to  beautify  the  place 
could  not  be  executed  without  the  assent  of  the  Defendant 
He  act^  upon  it ;  sends  his  surveyor;  and  it  is  a  solid  improve- 
ment of  the  estf^tCf  The  Defendant  has  the  benefit  of  it; 
ameliorating,  not  merely  beautifying.  The  only  question  is, 
whether  he  shall  be  allowed  to  indulge  his  humour  to  exercise 
that  right  under  such  circumstances.  I  have  no  difficulty  in 
enjoining  him :  but  it  is  upon  his  conduct  since  the  execution 
of  the  lease,  not  upon  the  evidence  of  the  conversation  as  to 
the  agreement  ( 16 ). 


Both  parties  pressing  for  costs,  the  Lord  ChanceUar  said, 
.^e  decree  must  be  without  costs  undoubtedly ;  the  other  part 
pf  the  bill  being  clearly  wrong ;  and  it  would  be  better  to  give 
po  costs  on  either  side  than  to  inflame  them  farther  by  giving 
costs  each  way. 

(16)  Post,  DoMi  y.  Spurrier,  Vol.  VIT,  231.   Birmingham  Com/ 
Company  v.  Lloyd,  XVIII,  515. 


^^^\  MORE*  V.  HUISH. 

The  Court  re- ' ^NN  BENT,  entitled  under  the  will  of  her  grand-fathcr, 
foscd  to  en-  ^j,q  g^ye  all  his  real  and  personal  estate  to  lluisi  and 

n^JenteCld  ''''^**^'  in  trust  for  her  benefit,  married  T/wmas   Taylor, 
profits,  settled  ^^ 

in  tnist  to  recejve  and  pay  them  yearly  as  received  to  the  separate  nae  of  a 
married  woman ;  and  upon  the  circumstances  dismissed  the  bill  with  costs. 
(8ej>  note  (22),  page  604.) 
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both  of  them  being  infants,  without  the  knowledge  of  the 

trustees.  Afterwards  the  trustees  gave  up  part  of  the  personal 

estate  to  Thomas  Taylor^  upon  his  attaimng  the  age  of  twenty- 

one,  in  consideration  of  his  executing  articles,  covenanting 

within  six  months  after  Ann  Taylor  should  attain  twenty-one 

to  settle  the  freehold  estates;   and  accordingly  in  1790  the 

estates  were  conveyed  to  Huish  and  Wright,  to  the  use  t)f 

them,  their  heirs  and  assigns,  upon  trust  to  receive  and  take 

the  rents,  issues,  and  profits,  of  the  said  premises  yearly  and 

every  year,  and  pay  the  same,  when  and  as  they  were  received, 

unto  Ann  the  wife  of  Thomas  Taylor  \   or  otherwise  in  their 

discretion  to  permit  her  to  receive  the  same  and  her  assigns, 

for  and  during  her  natural  life  to  and  for  her  sole  and  separate 

use  and  benefit  notwithstanding  her  then  present  or  any  future 

coverture;  and  her  receipt  alone  to  be  a  good  and  sufficient 

discharge  for  the  same ;  to  the  intent  and  purpose  that  the 

same  should  not  be- subject  or  liable  to  the  control,  debts,  or 

engagements,  of  her  then  or  may  future  husband ;  but  to  be 

solely  at  her  Own  disposal ;  and  *  from  and  after  her  decease 

to  pay  the  said  rents  and  profits  to  Thomas  Taylor  and  his 

assigns  for  Ufa ;  and  after  his  decease  to  convey  the  estates 

among  all  the  children  and  the  heirs  of  their  bodies  as  tenants 

in  common ;   and  for  default  of  all  such  issue  to  the  survivot 

of  Taylor  and  his  wife,  his  or  her  heirs  or  assigns. 

In  1798  Taylor  and  his  wife  granted  an  annuity  of  45£ 
a-year  to  Mores,  secured  upon  the  said  estates  for  the  lives  of 
Taylor  and  his  wife  and  the  survivor,  by  indentures,  dated 
the  8th  of  May,  1798,  and  a  fine  levied,  in  consideration  of 
300/. ;  out  of  which  40/.  was  paid  to  the  solicitor  of  Mores  for 
the  expences  of  the  transaction,  and  9/«  to  John  King  as  com- 
mission. Previously  to  the  execution  of  the  deeds  the  soli- 
citor for  the  grantee  wrote  to  Wright,  to  know,  if  there  was 
any  impediment  to  Taylor  and  his  wife  making  a  good  security. 
Wright  being  dead,  Huish  wrote  an  answer;  stating,  that 
Taylor  had  renounced  all  right  to  the  real  estate  in  consider- 
ation of  a  large  sum  of  money ;  which  he  had  squandered 
idly  and  extravagantly :  that  he  and  his  wife  could  give  no 
security ;  that  he  {Huish)  never  would  give  his  consent  to  any 
mortgage  or  alienation ;  for,  if  Taylor  was  possessed  of  thtf 
whole,  his  wife  and  children  would  soon  come  to  the  parish ; 

and 


1800. 


MORBS 
V, 

Huish* 
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1800.         and  that  he(Huish)  could  say  a  great  deal.  iBore  to  deler 
j^r^         Mores  from  having  any  pecuniary  connection  with  Taylor. 

V.  Notwithstanding  this  caution  the  transaction  was  concluded ; 

.Hyifiil*  and  HuUh  refusing  th^  first  quarterly  payment  of  the  annui^, 
tho  bill  was  filed  against  the  trustees,  and  Taylor  and  his  wife; 
praying,  that  the  payment  already  accrued  and  the  future  pay- 
ments may  be  made  good  out  of  the  rents  and  profits- 
Mr.  Romilly,  and  Mr.  HoUisi,  for  the  Defendants,  referring 
to  Whistler  v.  Newman  (  17  )  insisted,  that  fmder  the  circiiDh 
«tances  this  security  could  not  be  sustained ;  and  also  relied 
on  an  objection  to  the  memorial  registered  under  the  Anniiit| 
Act  ( 18)  for  not  stating  the  trusts  sufficiently!  19 > 

Lord  Chancellor  expressed  great  doubt  as  to  the  power 
of  Mrs.  Taylor  to  ^ve  such  a  security ;  whether  a  trust  to  pay 
to  the  separate  use  of  a  married  woman  rents  and  profits  fioi 
tune  to  time  is  a  trust  to  pay  by  anticipation. 

[  694  ]  Mr.  Richards  and  Mr.  Hart,  for  die  Plaintiff;  referced  to 

Pylms  V.  Smyth  {^\  EUis  y.  Atkinson (21),  and  the  ofiier 
cases  of  that  class ;  and  observed,  that  the  words  '*  fixmi  time 
to  time"  do  not  occur  in  this  case ;  though  perhaps  there  msj 
be  found  what  is  equivalent  i  but,  if  the  direction,  that  the 
rekits  and  profits  shall  be  at  her  own  disposal,  does  not  imply 
ft  power  oi  appointment,  it  is  nugatpry, 

Lord  Chancellor. 
In  Whistler  v.  Newman  t  made  the  trustees  answer  for  a 
breach  of  trust :  the  subject  being  the  interest  pf  the  wife  for 
life.  .  The  difierence  of  Pybus  v.  Smith  and  the  other  case  k, 
that  in  those  the  wife  had  a  power  of  appoiqtment :  that  is 
a  mere  trust  to  receive  the  rents  and  profits,  and  pay  them 
from  tip^  tQ  time  to  t)ie  septate  u^  qf  t)ie  wife.    In  Pybms  ▼. 

Smiik 

(17)  Ante,  Vol.  IV,  129.    See        (19)  See  Bromhy  t.  Holkad, 
also  MUnes  t.  Busk^  II,  488.  ante,  610,  and  the  refereocei. 

(18)  17  Geo.  HI,  c.  26 ;   re-        (20)  8  Bro.  C.  C.  340.  Ante, 
pealed  by  53  Geo.  Ill,  c.  141.  Vol.  1, 189. 

See  the  note,  ante,  Vol.  U,  36.  (21)  3  Bro.  C.  C.  347,  note. 

565. 


CASES  IN  CHANCERY. 


.6»4 


Sndih  ttere  wete  several  cases,  and  the  {Murties  h&dati  aspect 
to  it  in  the  settlement^  in  which  she  might  e^^cute  the  power 
of  appointment  of  the  whole.     She  might  for.  children* 

What  right  have  I  to  call  upon  the  trustees  ?  There  is  no 
person  before  mey  who  can  indemnify  them^  or  pay  them 
their  costs,  except  the  Plaintiffl  He -has  notice  firom  the 
trustees,  that  this  b  a  bad  bargain,  the  fullest  notice^  This  is 
not  a  creditor  endeavouring  to  get  a  security^  such  ;as  he  can 
for  a  just  bond  fide  debt;  but  .the  purchaser  of  an.  annuity, 
charged  upon  the  interest  of  the  wife;  applying  to  the  tniSir 
tees ;  hliving  notice  firom  them,  that  the  husband  was  a  niined 
man,  and  the  fund  secured  for  the  separate  use  of  the  wife^ 
who,  that  being  taken  away,  must  go  upon  the  parish ;  and 
this  person  a  creditor  by  an  annuity  of  45/L  ap-year,  purchased 
for  300A ;  out  of  which  40/.  was  deducted  for  the  expence 
of  the  deeds,  ahd  a  fine;  which  was  quite  unnecessary,  and 
only  for  the  purpose  of  swelling  the  expence;  and  9/.  for 
commission.  This  is  an  odd  suit  for  a  Court  of  Equity  to 
entertain  against  trusteed.  I  must  applaud  the  trustees,  in- 
stead of  condemning  them,  for.not  doing  that^  which,  if  they 
had  done,  would  have  involved  them  in  a  breach  of  trust.  I 
am  inclined  to  dismiss  this  biU  with  costs.  I  should  be  very 
glad,  if  you  would  appeal.  I  wish  to  have. these  cases. better 
considered. 


1880. 


^^ 


The  bill  was  dismissed  with  costs  (  SS  )• . 

(22)  The  authority  of  this  case  and  Whistler    v.  Newman  has 
been  impeached.     See  the  note,  ante,  p.  17. 


MOBBS 
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1800. 
Dtfc.  8/A. 
"DY  a  settlement  dated  the  ISth  AprU,  1788,  recituig  the    Bond  npon 
intended  marriage  of  John  Leigh  and  ISusanHd  Studdff,  marriage  to 
m  consideration  of  the  triarriage  and  500/.,    paid  down  to  P*3^  *  ■""  ®' 

Leigh  "^T^  ,^«  ^^"^ 
^     hasbsnd ; 

which  upon  certain  contingencies,  to  he  determined  upon  his  death,  wa» 

declared  to  be  subject  to  the  trusts  of  the  settlement  for  bis  wife  and  cliiU 

dren.    Upon  his  bankruptcy  payment  was  decreed  to  the  assignees. 


Studdy 

9. 
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1800.         Leigh  hyJohn  Siuddtf,  Leigh  granted  \QOOL,    to  be  nlsed 
tmt  of  all  his  real  and  personal  estate,  to  tnutees  ;  to  lunre  and 
to  hold  die  said  10002.  immediately  from  and  after  the  decease 
TiNocoMBE.   or  failure  in  trkde  of  Leigh  upon  trust,  that,  if  tbe  toBiAge 

ahall  take  effect,  and  Leigh  shall  fail  in  trade  or  bo^eM,  or 
become  insolvent,  or  shall  die  in  the  life  of  Susanna  StudAf 
leaving  one  or  tnore  child  or  children  by  her,  or  tvhich  shaH 
afterwards  be  hotn  alive,  then  the  trustees  and  thesun^ 
Tor,  &c.  shall  pay  t£e  interest  and  dividends  of  the  1000/L  to 
Susanna  Studdy  for  life  in  lieu  of  jointure  and  bar  of  dower; 
and  after  her  decease  in  trust  for  all  and  every  tbe  child  and 
children  of  John  Leigh  by  Susanna  Studdy  at  the  time  of  her 
decease,  or  the  issue  of  any, '  that  shidl  die  before  her ;  die 
grand-child  or  grand-children  to  be  entitled  to  the  paxen^k 
share^  payable  to  them  respectively  share  and  share  alike  at 
the  age  of  twenty*one;  and  if  Leigh  shall  die  iti  Ihe  fife 
of  Susanna  Studdy,  leaving  no  issue  by  her,  nor  leaVing  hir 
With  child,  then  that  they  shall  pay  her  500/.,  half  of  the  said 
1000/.,  within  three  months  after  the  decease  of  John  Leigk^ 
and  pay  the  interest  of  the  remaining  5002.  to  Snsammk 
Studdy  for  life,  and  after  her  decease  pay  the  said  sum  of 
BOOL  unto  the  executors,  administrators  and  assigns  of  Lei^f 
land  if  Susanna  Studdy  shall  die  in  the  life  o{  John  Xe%i, 
leaving  any  child  or  children  by  him,  then  that  the  trustees 
shall  immediately  upon  his  decease  be  seised  of  and  pay  the 
said  siun  of  1000/.  unto  such  child  or  children  and  the  issae 
of  any  deceased  in  his,  her  or  their,  father's  life,  share  and 
ishare  alike,  at  the  age  of  twenty-one  respectively ;  and  pay 
the  interest  in  the  mean  time  towards  maintenance,  &c« 

The  setdement  contaihed  a  covenant  by  Leigh,  that  if 
Susanna  Studdy  shall  be  living  at  his  decease,  or  if  there 
shaU  be  any  child  or  children  or  grand-children,  of  him  by 
her  then  living.  Ids  heirs,  executors,  or  administrators,  shaU 
within  three  months  after  his  decease  or  failure  in  trade  pay 
to  the  trustees  the  said  sum  of  1000/.  upon  such  trusts. 
£  696  ]  The  settlement  then,  after  reciting,  that  it  had  been  fiutber 

agreed,  that  if  the  marriage  should  take  effect,  John  Leigh 
should  be  entitled  to  have  the  farther  sum  of  500/.,  as  an 
addition  to  his  wife's  fortune,  upon  the  death  of  John 
Studdy y  to  be  paid  within  six  calendar  months  then  after,  as 

is 
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is  expressed  by  the  bond  of  John  Stmddy  to  Leigh  of  thif  1800. 
same  date,  declared  the  true  intent  and  meaning  of  these  a^^"^ 
presents  to  be,  that  if  John  Leigh  shall  become  possessed  of  ^^ 

the  said  500/.,  and  die  in  the  life-time  of  Susanna  Studdy,  TiNocoMia& 
leaving  a  child  or  children  behind  himi  she  shall  be  entitlecl  tio 
receive  the  interest  thereof  during  so  niany  years  as  she  shall 
continue  a  widow ;  and  upon  her  marriage  or  death  the  same 
shall  immediately  become  the  property  of  any  child  or  children 
of  her  by  Leigh,  to  be  shared  among  them,  as  before^men- 
tioned ;  and  if  John  Leigh  shall  happen  to  die  childless  in  the 
life  of  Susanna  Siuddy,  that  the  said  last-mentioned  50012. 
shall  be  immediately  paid  by  the  heirs,  executors,  or  adminis- 
trators, of  Leigh  to  Susanna  Studdy,  her  executors,  &c.  iox 
her  own  use  and  benefit. 

By  the  bond  of  John  Siuddy,  referred  to  in  the  s^ttlemetft, 
in   the   penalty  of  10002.   reciting,   that  beyond  the  sum  of 
5002.  paid  John  Leigh  would  be  entitled  to  the  farther  sum  of 
500/.  upon  the  death  of  John  Studdy,  to  be  paid  to  JolmLdslh 
hb  executors,  administrators  or  assigns,  within  six  calendar 
months  after  the  decease  of  Studdy,  it  was  declared,  that,  if 
the  marriage  should  take  effect,  and  John  Leigh  and  Susanna 
Leigh  should  both  survive  John  Studdy,  or  if  John  Leigh 
should  be  living  at  the  death  of  John  Siuddy,  having  a  child 
or  children  by  her  then  living ;  or  if  she  should  be  then  living, 
having  one  or  more  child  or  children  by  John  Leigh,  or  whicH 
should  afterwards  be  born  alive ;  or  if  John  Leigh  and  Sti^ 
sanna  should  both  happen  to  die  in  the   life-time  of  Johii 
Studdyy  leaving  a  child  or  children  of  their  bodies  lawfully 
begotten  behind  them,  then  if  the  heirs,   executors,  &c.  of 
Studdy  should  pay  the  full  sum  of  500/.  to  the  said  John  Leigh} 
his    executors  or  administrators,  within  six  calendar  months 
after  the    decease  of  John  Studdy;    or  if  Susanna  Leigh 
should  happen  to  die  childless  in  the  life-time  of  John  Leighf 
then  if  the  heirs,  &c.  of  Studdy  should  pay  to  John  Leigh] 
his  executors,  administrators  or  assigns,   the  annual  sum  of 
^/.  by  equal  quarterly  payments  from  the  decease  of  Studdy 
during  the  life  of  John  Leigh  ;   or  if  John  •  Leigh  should       [  ^  697^  j 
happen  to  die  in  the  life-time  of  John  Studdy ,  leaving  no 
issue,  nor  leaving  Susanna  Leigh  wiih  child  at  his  decease^ 
then  if  the  heirs,  &c.  of  Johu  Studdy  should  pay  the  said 

sum 
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sum  of  600/.  to  her,  her  executors,  administrators  or  assigns, 
within  six  calendar  months  after  the  death  of  John  Siuddy ; 
in  either  of  the  cases  aforesmd  the  bond  should  be  voicL 

The  miffriage  took  effect.  In  November  1788  J'ohn  Siuddy 
died.  In  Januart/  1789  John  Leigh  beeame  a  bankrupt. 
7he  bill  was  filed  on  behalf  of  the  three  infant  children  of 
John  and  Susanna  Leigh  and  hy  their  mother  and  the  exe-. 
cutors  of  John  Studdy  against  the  assignees  of  the  bankrupt; 
praying  that  the  sum  of  500/.  may  be  raised  out  of  the 
assets  of  Studdy ^  and  secured  for  the  benefit  of  the  wife 
and  children  of  the  bankrupt;  and  that  the  bond  might 
be  delivered  up. 

The  assignees  claimed  that  sum  of  SOO/.,  for  which  they 
brought  an  action,  as  the  property  of  the  bankrupt ;  on  the 
ground,  that  the  event,  upon  which  the  interests  of  his  wife 
and  children  were  to  arise,  had  not  taken  place. 


Mr.  Mansfield  and  Mr.  Cox^  for  the  Plainti^. 
In  the  event,  that  has  happened,  the  wife  and   childKd 
are  entitled  ;  being  the  objects  of  the  settlement^  as  well  as 
that  he  should  enjoy  for  his  life.    There  is  no  doubt^  that 
if  he  lived,  and  continued  solvent,  it  was  intended^  that  he 
should  have  the  use  of  it;   but  under  these  circumatances 
this  sum  ought  to  be  secured  for  the  benefit  of  the  Plaintiffs, 
to  wait  the  contingencies,  which  will  be  determined  at  the 
death  of  the  bankrupt.    The  bond  provides  for  this  sum  be- 
coming payable :  but  it  does  not  rest  upon  the  bond  alone; 
for  there  is  the  settlement  and  the  covenant  of  the  husband 
With  the  trustees.    An  event  has  now  happened,    in    con* 
sequence  of   which  he  never   can  make  any  security  with 
regard  to  this  sum :  therefore  if  upon  these  instruments  the 
intention  appeared  to  be,  that  his  executors  were   to  pay  it, 
and  the  Plaintiffs  were  to  take  his  security,  it  does  not  follow, 
that  the  Court  will  not  interpose.     If  it  goes  to  the  assignees, 
it  will  go  to  the  creditors.     Suppose,  he  had  put  this  sum 
apart:  your  Lordship  would  not  have  held  it  part  of  his 
assets.     If  he    had  set    it    apart  in  the  name   of  trustees, 
that  would   have    been  considered    a  sufficient   destination; 
and  in  this  instance  he  is  himself  the  trustee  for   his  wife 
and  children. 


CASES  IN  CHANCERY. 


v^eep 


The  Attorney    General   and    Mr,  Short,    for  .the  De-        .  1800. 
fendants,  the  Assignees  of  the  Bankrupt.  STODDy 

The  question  is,  whether  the  Court  can  alter  the  settle-  v. 

ment:  otherwise  the  rights  are  clear  i  and  rest  upon  an  .Tingcombb. 
infinite  number  of  cases.  No  action  would  have  lain  against 
Leigh.  The  debt  does  not  arise  till  his  death.  The  cer- 
tificate will  be  no  bar  to  the  demand  in  respect  of  this  fund. 
The  object  of  the  settlement  was,  that  it  should  be  paid  to 
him.  Then  the  right  of  action  accrues  against  hb  executors 
upon  his  death,  and  not  before.  It  is  merely  a  contingent 
debt.  The  question  was  decided  in  Ex  parte  Mit/ord(  23  ). 
Lord  Thurlow  directed  a  value  to  be  set  upon  an  interest  in 
a  life  annuity;  distinguishing  between  a  certain  debt  and  a 
debt  in  contingency.  As  to  the  latter  there  is  no  such  equity. 
The  Court  cannot  enter  into  the  question,  whether  Leigh  ip 
solvent  or  insolvent.  There  is  nothing  in  this  contract 
creating  a  lien :  no  covenant,  that  it  shall  be  paid  to  trustees, 
or  binding  it  in  any  way:  but  the  provision  b,  that  Leigh 
shall  receive  the  money.  The  wife  and  children  could  nod 
)iave  filed  a  bill  to  impound  the  money.  Supposing,  he  had 
set  apart  this  money,  it  would  be  a  perfectly  different  question. 
If  after  the  marriage  he  had  given  an  engagement,  that  it 
should  be  laid  out  in  the  funds  and  settled,  the  question 
then  would  be,  whether  as  a  voluntary  settlement  it  should 
stand.  The  settlement  makes  no  difference.  During  his 
life  this  money  was  to  remain  absolutely  in  his  hands ;  and 
at  his  death  upon  certain  events,  and  those  events  only^ 
hb  assets  were  to  become  debtor.  The  debt  is  quite  Qon« 
tingent ;  and  cannot  be  proved  under  the  bankruptcy  (34). 


Lord  Chancellor. 
The  only  question  is,  whether  the  debt  in  the  bond  is  qua- 
lified with  a  trust.  If  qualified  with  a  trust,  I  could  have 
made  him  settle  it.  Suppose,  he  had  continued  solvent :  could 
I  have  decreed  him  to  pay  over  this  sum  to  the  trustees? 
I  do  not  know»  how  I  could  follow  a  sum  of  500/.  paid  to 
him.  It  must  have  been  hb  act.  I  cannot  put  an  ear->. 
mark  upon  money  gainst  hb  creditors.  It  is  certainly 
contingent. 

(23)  1  Bro.  C.  C.  308.  (24)  1  Cooke  B.  L.  212,  4th  ed. 
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Studdy  ^  contingent  debt  cannot  be  provedi  I  admit.     This  it 

V.  not  a  strict   technical  trust :   but  the  object  of  the  settle- 

TiNGCOMBB.    ment  was,  that  the  wile  and  children  surviving  should  have 

[  *  699  ]      « the  benefit  of  this  sum  of  500/. ;  and  the  husband  certainljr 

was  to  have  the  use  of  it ;  but  bound  by  every  moral  con- 
sideration to  leave  it  behind  him.  An  event  has  now  hap- 
pened, in  consequence  of  which,  if  paid  to  him,  it  muat  be  lost 
to  the  wife  and  children*  Therefore  the  Court  ought  to  secme 
it;  giving  the  interest  only  to  the  assignees ;  by  analogy  to  thie 
cases,  in  which  this  Court  interposes  to  secure  property  in 
danger.  The  Court  now  protects  contingent  rights;  wUdi 
formerly  were  not  thought  a  suflScient  ground  for  interpoaiDg. 
The  case  cited  is  not  like  this.  This  sum  of  money  intaodsd 
to  be  trusted  to  the  bankrupt  never  got  to  his  hands. 

Lord  Chancellor. 

The  case  before  Lord  Tlmrlow  is  rather  strcmger ;  for  he 
would  not  permit  trustees  to  retain  trust-stock  to  answer  a  coo* 
tingent  debt  Here  the  debt  upon  the  bond  is  absoliilei 
The  property  was  the  propierty  of  the  husband ;  that  is^  of 
his  creditors.  The  debt  due  from  him  is  purely  contingent; 
and  as  such  it  must  abide  the  chance  of  his  leaving  aaselii 
It  is  not  recoverable  by  any  action.  I  can  do  nothbig  in  it 
I  do  not  Mame  the  trustees  for  making  diis  question. 

Direct  an  account  of  the  principal  and  interest  due  upos 
the  bond ;  and  let  the  Plaintifis,  the  executors  of  Studdy,  pay 
over  the  money  to  the  assignees ;  retaining  their  own  costs; 
and  on  payment  let  the  bond  be  delivered  up. 


1800. 
jDee.9liL 

The  simple 
fact  that  the 
PlainUff  is 
gone  abroad, 
is  not  a  suf- 
ficient ground 
to  compel  him 
to  give  security 
for  costs. 


HOBY  V.  HITCHCOCK  (25). 

TiJ"R.   W.  AGAR,  on  the  part  of  the  Defendant,  moved, 
that  the  Plaintiff  may  be  ordei^  to  give  security  for 
the  costs ;  and  in  the  mean  time  that  all  proceedings  may  be 
staid. 

The  affidavit  of  the  Defendant's  solicitor  in  support  of  the 
motion  stated,  that  the  deponent  having  been  informed,  that 

the 
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the  Plaintiff  intended  to  go  abroad^  inquired  at  his  late  resi-  1800. 

dence^  where  he  saw  the  PlaintiflTs  brother ;   who  informed 

him^  that  the  Plaintiff  was  gone  abroad;  and  was  then  on  his 

▼oyage  to  the  West  Jndiiss.  Hitchcock. 

Lord  Chancellor  expressed  a  doubt,  whether  he  could        [  700  ] 
make  a  man,  who  was  gone  abroad,  give  security  for  costs. 

Ixi  support  of  the  motion  it  was  said  to  be  of  course,  if  the 
Plaintiff  is  resident  abroad,  to  stay  proceedings,  till  he  gives 
security. 

Lord  Chancellor,  applying  to  the  Bar  to  know,  if  it  had 
ever  been  decided,  that  a  Plaintiff  going  abroad  shotdd  give 
security  for  costs,  Mr.  Richards  said,  he  did  not  know,  that 
it  ever  had  been  so  decided.  Mr.  Thomson  said.  Lord  7%«r- 
low  had  decided,  that  he  must  be  resident  abroad. 

Mr.  Agar. 
In  Oreen  v.  Chamock  (S6 ),  the  case  alluded  to,  though 
Lord  Thurlow  intimated  such  an  opinion,  the  point  was  not 
decided :  security  being  given  by  consent.  In  the  late  case  of 
Seilax  v.  Hansen  (37)  your  Lordship  made, the  order,  where 
the  Plaintiff  was  sent  out  of  the  kingdom  under  the  Alien 

Aet. 

Lord  Chancellor. 
That  case  is  different ;  as  he  could  not  return.    In  this  case 
the  Plaintiff  may  return  before  the  cause  is  heard.    I  cannot 
nake  a  Plaintiff  only  going  abroad  give  security  for  costs. 


The  motion  was  refused. 

(26)  Ante,  Vol.  I,  306.  (27)  Ante,  261. 
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Wih. 
Declarations 
of  a  party  to  a 
deed   previoas 
to   the  execu- 
tion a'dmitted 
in  support  of 
the   deed 
against  imputa- 
tions of  fraud : 
declarations 
subsequent, 
impeaching  the 
deed, 

were     *-         •■ 
rejected. 


CONOLLY  V.  Lord  HOMHE. 
The  Countess  of  BUCKINGHAMSHIRE  v.  CONOLLY. 

nnHE  object  of  the  bill  in  the  first  of  these  causes  was  to 
obtain  the  benefit  of  a  deed,  executed  by  Lady  Am 
ConoUtf,  the  mother  of  the  Plaintifi^;  by  which  she  made  an 
appointment  in  his  favor  of  estates  in  Bedfordshire,  dim^harged 
from  the  sum  of  40,000/.;  with  which  they  stood  charged  bj 
settlement  for  the  Countess  o{  Buckinghamshire  and  his  other 
sisters. 

The  other  bill  was  filed  by  Lady  Buckinghamshire  and  the 
other  sisters  of  Mr.  ConoUy;  praying,  that  this  deed  of 
appointment  might  be  set  aside,  as  having  been  obtained  bjr 
fraud. 

In  support  of  the  deed  Mr.  ConoUy  read  in  evidenc^e  a  con- 
versation between  Lord  Ross  and  Lady  Ann  ConoUy^  upon  the 
8th  and  16th  oiJune;  in  the  course  of  which  she  said,  she  had 
made  her  son  a  noble  present:  she  had  given  him  72,O0QiL; 
meaning,  as  Mr.  ConoUy  insisted,  the  Bedfordshire  estates  dif- 
charged  from  the  sum  of  40,000/.  The  deed  was  executed 
upon  the  19th  of  the  same  month  of  June. 
:  The  Plaintiffs  in  the  other  cause  offered  evidence  of  variooi 
declarations  by  Lady  Ann  ConoUy ^  subsequent  to  the  ^xe^ 
cution  of  the  deed,  that  she  had  been  imposed  upon ;  and  the 
deed  had  not  been  read  over  to  her. 


The  Attorney  General  for  the  Plaintifi^  in  the  first  cause 
objected  to  this  evidence ;  insisting,  that  her  dechurations,  after 
the  instrument  was  in  dispute,  of  the  grounds,  upon  which 
she  disputed  it,  could  not  be  given  in  evidence  to  invalidate 
the  instrument. 


The  Soticitor  General  and  Mr.  Mansfield  for  the  Phun- 
tifis  in  the  second  cause. 
These   declarations  of  Lady  Ann  ConoUy  ought  to  be  ad- 
mitted ;  especially  in  such  a  case ;  for  she  could  not  have  any 
immediate,  direct,  benefit  by  her  declarations  one  way  or  the 
other.     This  evidence  is  m  answer  to'  that,  which  has  been 

read 
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read  in  support  of  the  deed.     In  Filmer  v.  Gott  ( 28 )  this  1800. 

point  was  much  Bgiti^ted   both   in    this  Court   and  in   the      covIoLly 
House  of  Lords ;  and  it  was  held,  that  as  the  declarations  i,. 

of  Mrs.  Gott  of  her  satisfaction  with  the  bargain  had  been  Lord  Howb.  ' 
given  in  evidence,  her  declarations  of  dissatisfaction  with 
it  must  also  be  admitted.  So  in  this  case  the  declarations 
of  Lady  Ann  ConoUy  having  been  resorted  to 'in  support 
of  this  deed,  her  declarations  must  also  be  received  to  im- 
peach it 

The  Attorney  General^  in  Reply,  observed,  that  the  de- 
clarations now  offered  were  quite  of  a  different  kind  from 
those,  that  have  been  read.  If  Lady  Ann  ConoUy  had  been 
Plaintiff,  she  could  not  read  any  declarations  of  her  own  to 
invalidate  her  own  deed. 

Lord  Chancellor. 
This  case  is  very  different  from  that  of  Filmer  v.  Gott. 
There  the  conversation  with  Mr.  Filmer  went  to  this ;  that 
she  supposed^  she  was  getting  the  best  price  she  could  *  for  the  [  *  '^^  ] 
estate.  The  intent  of  the  evidence  was  to  throw  the  reality 
of  the  consideration  of  natural  love  and  affection  out  of  the 
case ;  and  then  the  introduction  of  it  was  such  a  fraud,  that 
the  bargain  was  to  be  set  aside,  without  considering,  whether 
the  price  was  fair  or  not. 


The  evidence  was  rejected  ( 29  )• 

Upon  a  frdl  investigation  of  the  circumstances  of  thb  trans- 
action the  Lord  Chancellor  was  of  opinion,  that  it  was  not 
liable  to  any  imputation  of  fraud :  the  object  of  Mr.  ConoUy 
appearing  to  be  only  jto  enable  himself  to  sell  the  Bedfordshire 
estate  for  the  purpose  of  paying  his  debts;  intending  to  make 
good  the  charge  in  another  way.  His  Lordship  observed, 
that  an  effectual  security  must  be  given ;  and  with  that  view 
directed  a  reference  to  the  Master. 

Previously  to  the  institution  of  the  suit  Mr.  ConoUy  offered 
to  secure  the  charge  upon  his  Irish  estates ;  which  offer  was 
rejected. 

(28)  7  Bto.  P.  C  70.  Siangroom,  post.  Vol.  VI,  328. 

(29)  MarckUmcss  Townskendv.    See  the  note,  ante,  III,  38. 
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Aug.lUk,  PICKETT  v.  LOGGON. 

Dec.  12th. 
Th«  Coart  re-    A  PETITION  was  presented  on  the  28th  of  July  by  Jofci 

fdsed  to  vacate  Pickett  and  Mary^  his  wife ;  stating  the  foUowing  df- 

the  enrolment    cumstances,  supported  by  their  affidavit, 
of  a  decree,  ^he  Petitioner  Mary  Pickett,  kte  Mary  Ware,  and  ElUoh 

dumissiiig  e  ^^  Kerman  were  co-heiresses  at  law,  and  according  to  the 
b  d  f  nit-  and  c^^^tom,  of  William  Loggan;  who  in  October  1787  died  in- 
afterwards  testate  and  without  issue,  seised  of  freehold  and  copyhold 
upon  a  new  estates  of  the  annual  value  of  217^  and  upwards*  His  widow 
bill  for  the  Dinah  Loggan  took  possession  of  the  estates  upon  his  deadi; 
same  purpose  ^nd  in  1788  advertised  for  the  heir.  Mary  Pickeii  and  ber 
granted  a  mo-  ^j^^^  husband  David  Ware  and  Elizabeth  Kermam  and  her 

..,  husband  were  then  in  the  lowest  circumstances ;  day-Iabourefit 
to  answer  notii  ^ 

a  month  after  the  former  in  YorAr^Atr^;  the  latter  in  ZftncofiwAir^/  ondKerwum, 
payment  of  the  the  husband,  then  a  prisoner  under  sentence  of  transportatiflii. 
costs  of  the  Mary  Pickett  and  EKxabeth  Kerman  on  being  informed  of  the 
other  caose;  death  of  Loggon,  and  liaving  received  no  intelligence  otJekn 
adepong  the     Carr  for  twenty-five  years  and  upwards,  who,  if  living,  wooU 

T*7(S*r  ^"'^  ^"  **  heir. went toZiomfon;  and  applied  -to  the  tt* 
''  -^      ney  of  Dinah  Loggon;  when  they  were  informed  of  the  dtoath 

of  William  Loggon  :  but  they  were  also  told,  tiiey  were  not  ea* 
titled  as  co-heiresses;  as  they  were  notable  to  prove  the  death 
of  Carr;  and  at  length,  advantage  being  taken  of  dieir 
ignorance  and  poverty,  being  at  that  time  totally  destitute^ 
they  were  drawn  in  by  false  suggestion  and  suppression  of  the 
truth  to  sign  an  agreement,  not  previously  perused  by  any 
person  on  their  behalf,  and  afterwards  upon  the  19th  of  Oe- 
iober  1788  to  execute  deeds,  founded  upon  such  agreenenl^ 
conveying  all  their  interest  in  the  said  estates  to  or  in  trust  fiir 
Dinah  Loggon  and  Grogan,  her  attorney,  or  one  of  thenif  fiir 
a  very  inadequate  consideration ;  which  dee48  were  also  exe* 
cuted  at  Portsmouth  by  Kerman,  then  about  to  sail  for  JBaUmy 
Bay.  Mary  Pickett  executed  by  her  mark,  and  under  a 
misrepresentation  of  their  rights,  &c.  No  account  was  pro* 
duced  of  the  rents  and  profits  received  by  Mrs.  Loggan  ;  and 
all  information  was  withheld. 

In  1792  Pickett  and  his  wife  filed  the  bill  against  Mrs.  Leg* 
gon  and  Grogan;  praying,  that  the  cooveytfoees  may  be  de* 

daiBi 
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dared  to  have  been  obtained  by  fraudi  and  set  amde,  &c.  The 
cause  proceeded  to  the  examination  of  witnesses :  die  subpcsna 
tp  hear  judgment  was  served;  and  briefi  were  prepared,  but 
not  delivered.  The  soficitor  for  the  Plaintiffs  demanded  402. 
to  fee  Counsel;  which  the  petitioners  rabed  by  borroiung  and 
pledging  their  apparel.  They  rejected  an  ofier  of  250L  (ox 
their  daim;  and  Marjf  Pieieii  calling  upon  the  solicitor  to 
know,  when  the  cause  would  be  heard,  was  informed  by  hinif 
that  he  would  not  lay  out  any  mote  money;  and  unless -they 
would  bring  him  50^  more  for  Counsel,  he  could  not  carry  the 
cause  into  Court;  and  he  recommended  them  to  accept  the 
otBdT  of  the  Defendants;  which  they  refused:  but,  being 
unable  to  comply  with  his  demand,  he  suflbred  the  cause  U> 
qome  on  without  appearing  by  Couiisel  upon  the  9th  of  Fek* 
ruary  1796;  when  the  bill  was  dismissed  with  costs;  and 
upon  the  4th  of  November  following  the  order  of  dismissal 
was  enrolled  nunc  pro  tune,  to  prevent  Ae  Plaintiffi  from 
hearing  the  cause. 

The  petitioners  then  suggesting,  that  they  are  now  of  abiEty 
to  hear  the  cause  through  the  assbtance  of  friends,  and  having 
received  a  smaU  sum  of  money,  prayed,  that  under  the  circnuH 
stances,  and  *as  the  merits  have  never  been  discussed,  the 
enrolment  may  be  vacated  upon  payment  of  costs ;  and  that 
diey  may  be  at  liberty  to  sue  out  a  Mubpcena  to  hear  judg- 
ment, &c. 


1800. 


PlCKlKTT 
LOGOOII. 


[♦70*1 


The  Attorney  General^  Mr.  RornUly,  and  Mr.  Short,  in 
support  of  the  Petition. 
In  this  case  the  Court  will  exercise  a  discretion  to  vacate  die 
enrcdment  between  these  parties.  It  is  not  a  miere  question  ef 
expedience.  It  is  quite  out  of  the  power  of  the  Plaintiffs  to 
institute  another  suit.  The  dday  of  iour  years  was  occasioned 
by  their  extreme  poverty.  This  is  a  purchase  from  an  heir, 
not  informed  of  his  rights,  by  a  person  quite  a  stranger.  In 
Kemp  V.  Squire  (30)  this  discretion  was  exercised,  and  in  a 
case  there  mentioned,  before  Lord  King;  which  is  very  like 
this ;  though  there  is  in  this  instance  the  circmnstance,  that 
the  solicitor  refused  to  proceed:  but  that  was  under  the  very 
distressed  situation  of  these  parties.    This  is  a  case  of  great 

indigence 
(30)  iFei.  206.    1  Dick.  131. 


t04 


CASES  IN  CHANCERY.' 


I8O0: 


PiCKBTT 
LOGGON.  *^ 


indigence  in  the  Plaintiffs^  and  the  conveyance  of  estateii' 
proved  to  be  of  thb  value,  obtained  for  less  than  five  yean* 
purchase.  It  is  impossible,  that  it  can  be  a  fair  contract  upon 
equal  terms.  They  could  not  have  sold  as  •persons  conusant 
of  their  rights.  The  Defendant  has  taken  advantage  of  having 
possession  of  the  title-deeds  and  estates,  to  which  she  had  no 
right.  She  could  not  even  demand  dower  as  long  as  she  held 
the  deeds  from  the  heir.  The  form  of  the  conveyance  is  ab- 
solute, with  an  absolute  covenant  for  title.  It  is  evident,  the 
Defendants  bargained  only  for  a  contingency.  It  appears  in 
evidence,  that  no  rental  or  particular  was  produced  at  the 
time  of  the  conveyance.  The  form  therefore  onght  not  to 
interfere;  and  upon  paying  the  costs  of  the  enrolment  and 
such  other  costs  as  the  Court  shall  think  proper  the  cause 
ought  to  be  set  down. 


[•705  ] 


Mr.  Man^Jield,  Mr.  Richards^  and  Mr.  Alexander,  for 
the  Defendants. 
Every  thing  your  Lordship  has  heard,  except  what  is  staled 
in  Kemp  v.  Squire  as  to  the  practice  of  the  Court,  is  totally  out 
of  the  question.     If  the  merits  are  to  form  any  part  of  yoor 
Lordship's .  consideration,  the  cause  must  be   heard.     Upon 
this  petition,  which  the  Plaintiffs  do  not  appear  to  support  in 
a  regular  way,  it  is  impossible,  that  suoh  a  question  can  depend 
upon  the  meijts :  but  the  merits  are  misrepresented.     There  b 
no  instance  of  doing  such  a  thing  upon  such  grounds :  the 
poverty  of  the  •  party;  and  that  the  solicitor  would  not  go  on 
without  money;  and  this  is  desired  at  a  distance  of   time, 
that  would  almost    bar  an  appeal.     Kemp  v.  Squire  went 
entirely  upon  infancy.     Poverty  is  no  ground.     The  law  has 
provided  a  mode,  in  which  such  persons  may  sue.     In  JSemsem 
V.  Vernon  (SI  )  it  was  clear,  the  person  was  a  lunatic     No 
irregularity  or    improper    conduct  in  the  Defendants  with 
reference  to  this  decree  is  pretended. 


Lord  Chancellor. 
No  complaint  is  preferred  agamst  the  solicitor.    With  re- 
spect to   the  Defendants,    no  misbehaviour  in  the  cause  is 
imputed  to  them.    I  cannot  go  into  the  merits  at  all.     I  must 

take 
(31)  4  Bro.  P.  C.  540,  cited  1  Vu.  206. 
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take  it  for  granted,  that  there  is  a  substantial  reason  for  de- 
siring,  that  this  cause  may  be  heard :  but  I  must  give  you 
credit  for  that.  I  cannot  enter  into  a  judgment  of  the  merits. 
It  is  put  certainly  upon  the  ground  of  the  refusal  of  the  soli- 
citor to  go  on  without  more  money.  That  was  a  great  breach  of 
duty.  I  do  not  mean,  that  he  was  bound  to  advance  money: 
but  when  the  cause  had  got  this  length,  there  was  a  very 
obvious  method,  to  go  on  in  formd  pauperis.  It  was  the  duty 
of  the  solicitor  to  put  them  in  that  course.  Then  there  would 
have  been  the  guard  upon  a  cause  carried  on  by  a  pauper, 
putting  other  parties  to  expence :  there  must  have  been  the 
opinion  of  Counsel  upon  the  title. 

In  the  case  in  Vesey  and  that  before  Lord  King  there  was 
very  gross  neglect  of  an  unprotected  interest.  The  case  in  the 
House  of  Lords  went  a  good  deal  upon  the  irregularity. 
Though  the  petition  prays  nothing  with  respect  to  the  soli- 
citor ;  and  states  no  direct  complaint,  he  should  have  notice 
of  this  petition.  This  is  a  very  delicate  exercise  of  authority. 
A  judgment,  while  it  remains  in  paper,  may  be  vacated  by  the 
Court :  but  when  it  is  made  into  a  record,  it  cannot  be  set 
aside.  I  do  not  see,  upon  what  ground  I  can  set  aside  this 
enrolment,  except  by  imputing  to  the  solicitor,  that  he  has 
betrayed  his  clients,  according  to  the  suggestion  in  the  peti- 
tion, because  they  would  not  take  an  offer  he  thought  a  rea- 
sonable one.  All  the  proceedings  are  perfectly  regular.  No 
misconduct  in  the  cause  is  imputed  to  the  Defendants. 


1800. 


Pickett 

LOOOON. 


A  judgment 
may  be  va- 
cated, while  in 
paper;  but  not, 
when  made  a 
record. 


No  order  was  made  (32). 


The  Plaintiffs  afterwards  filed  another  bill;  praying  the 
same  relief,  upon  which  the  Defendants  presented  the  bill 
of  costs  of  the  former  cause  ;  which  were  taxed  at  280/. 


[  706] 


Mr.  Mansfield^  Mr.  Lloyd,  and  Mr.  Hood,  moved,  that  the 
Defendants  may  have  time  to  answer  the  bill  till  the  end  of  one 
month  after  the  Plaintiff  shall  have  paid  the  costs  of  the 
former  suit;  and  that  all  process  for  contempt  in  the  mean 
time  may  be  staid ;  alleging  in  support  of  the  motion  the  rule 
at  law  in  case  of  a  nonsuit  (  33 ). 

(32)    Cliorman    v.    Charrnan,    obtained  by  surprise,  vacated, 
post.  Vol.  XVI,  115.    Stevens  y.        Qi3)  Lord  Raym,  IdOQ.    Mel- 
Gyypy,  \Tum.  178 :  Enrolment,    chart  v.  JSTabey,  ^WiU.  149. 


Pickett 
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IdMK  The  Aitamey  General,  Mr,  RomUfy,  and  BJr.  SAari,  bi 

the  Plaintiffs  said,  it  was  done  at  law  only  in  cases  of  cgeei- 

ment ;  and  no  case  was  to  be  found  in  this  Courts  except  Hoi- 

I^OGGON.      brook  V.  Craeraft  ( 34  )  and  in  that  case  the  hiU  was  dismined 

upon  the  merits,  not,  as  in  this  instance,  by  de&ult. 

Lard  Chancellor  granted  the  motion ;  adopting  the  pnc- 
tiee  at  law(S5). 

(34)  Holbrooke  v«  Cracroft  ;  In  Chancery,  18th  mfrnme,  1796^ 

Demurrer  al-       The  Defendant  demurred  to  and  upon  reading  the  <Mder  of 

lowed  in  the    the  biU  in  the  Court  of  Exche-  the  Court  of  Exchequer  that  tht 

Ezeheqaer  *       qner  between  the  same  parties ;  Court  ordered,    that    the    De- 

vpon  argument  ^^ j  ^p^Q  arguing  the  demurrer  fendant   should    hare   time   la 

with30f.coste:  ^  was  allowed,  with  30«.  cosU.  answer  the  PhdnUff'a   biU  ua- 

?■  Ch*^*'  *"*      Upon  motion  in  this  Court  to  til  the  PlalnUff  should  haye  pmdl 

1°             o/      *^^  proceedings,  and  for  time  the  costs  of  the  bill  In  the  Si- 

.         to  answer,    until    the  Plaintiff   chequer  pursuant  to  the  order 

same  parues       . 

and  to  the  same  "^^  P""*  *^®  cosU  directed  by    of  that  C^ourt:  but   that  ordtf 

effect  tt  was     ^®  order  of  the  Court  of  Ex-    was  to  be  without  prejudice  to 

ordered  on        ehequer,    Uie  Counsel  for  the    the  Defendant's  applying  to  this 

motion,  that      Pkintiff  admitted,  that  the  bill    Court  to   ha^e    the     Plainliffii 

the  Defendant  here  was  to  the  same  effect  as    bill  dismused.    BtUry  Bookg  A* 

■honld  have      that  filed    in  the    Exchequer ;    1705,  fo.  437. 

time  to  answer  and  it  was  upon  this  allegation 

till  payment  of     (35)  wnd  v.  Htd^iom,  iVe$.  4^  Bea.  105.    See  Beamed   en  Cml$, 

those  costs,  but  210   211. 

without  preja- 

dioe  to  an  application  to  dismiss  the  bilK 


^  ^®^-  SMITH,  Ex  parte. 


Order  in  bank-  QN  a   petition  in  bankruptcy  to  tax  the  solicitor'a  biH  of 
niptcy  to  tax  ^     ^osts, 
the  sohcitor's 

bill  for  striking       -m^      ^^        .  *   , 

the  docket  and  *      ^^'  ^  support  of  the  petition,  said,  that  the  onlf 


a  jour-p  doubt  made  was,  whether  the  Lord  Chancellor  sittii^  ».  »,i»» 

sey  to  ^        J  ruptcy  is  ^  a  Court  within  the  Act  of  Parliament  (96);  and 
get  an  aflSdavit  cfeaily 

of  debt;  being  (86)  t  Geo.  II,  c.  23.  *•  22.    6  Gee.  IV,  c  Id.  a.  14. 

business  re- 
lating to  the  bankraptcy,  thoogh  preYiott»4ent. 
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dearly  hk  Lordship  has  authority  to  make  the  cnAa  within 
the  words  of  that  act ;  which  are  very  large. 

Mr.  PembertaUf  corUrd,  made  another  ohjecdon;  that  tibia 
bill  was  not  for  business  done  in  the  bankruptcy,  but  pre- 
viously: viz.  striking  the  docket,  and  a  journey  to  Maid^ 
stone  to  get  an  affidavit  of  debt* 

Lord  Chancellor. 
If  a  solicitor  charges  lOQL  for  striking  a  docket,  shall  I 
allow  that  ?    It  is  business  relating  to  the  bankruptcy  ( 37  )• 


1800. 


Smith^ 


The  order  was  made. 

(37)  Post,  Ex  parte  7%c  Earl 
of  Uxbridge,  Vol.  VI,  426.  Ex 
parte  Arrowitnitk^  XIII,  124. 
Ex  parte  Westatt,  3  Ve$.  Sf 
Bea.  141.  Ex  parte  Neale  Sf 
iiman,  Buck,  III,  129.     See 


several  instances  collected  by 
Mr.  Beamet  on  Costt^  330 :  but 
it  is  not  of  coarse:  particular 
objections  mast  be  stated :  Ex 
parte  Suttak  Sf  Brereton,  AMadd. 
395,  479. 


REYNOLDS,  Ex  parte.  laoo. 

J9ec.  24liL 
nPHE  prayer  of  this  petition  was,  that  the  assignees  under    Assignees  of 

the  conmiission  of  bankruptcy  might  be  removed ;   on  ^  bankrupt  re- 

the  ground,  that  one  of  them  had  himself  purchased  the  ™®^®d  on  the 

estates  of  the  bankrupt  under  the  commission  by  auction.  fStonua,  tb#t 

one  of  thein 

had  porchased 
Mr.  RomiUy,  in  support  of  the  petition,  said,  that  accord-  ||^^  bankmpt^ 

ing  to  the  rule  now  established  by  WMchcote  v.  Lawrence  {88)  estates  under 

and  CampbeU  v.  WaUcer{S9)  the  assignees  cannot  be  the  pur-  the  commis- 

chasers;  even  supposing  their  conduct  to  be  perfectly  fidr;  wen  for  him* 

which  he  denied.  »«^f^  J^  ^-^^ 

wasdirecfad; 

(38)  Ante,  Vol.  Ill,  740  ;  see  the  note,  752.  (39)  Ante,  678.  and  the  'pur- 

chaser to  ac* 
coant  for  a  profit  gained  by  him  upon  a  re-sale  of  part:  but  he  was 
di^^charged  from  the  purcliase  only  conditionally ;  in  case  the  re-sale  should 
prodace  more. 
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180D.  The  Attorney  General,  for  the  Assignee,  who  purchased; 

^^^^^  insisted,  that  the  conduct  of  the  assignees  was  fair;  but  ad- 

Ex  vart€. '     Glutted,  that  according  to  the  rule  now  established  they  could 

not  be  the  purchasers.   . 

Lord  Chancellor  said,  clearly  they  could  not;  and  or- 
dered that  they  should  be  removed. 

Mr.  Piggott  for  the  other  Assignee,  who  did  not  purchase, 
contended  that  the  order  ought  not  to  extend  to  him. 

Lord  Chancellor. 

He  permitted  his  co-assignee  to  purchase;  and  being  a 
[  ^  708  ]      party  in  the  business,  it  is  not  fit  he  should  manage  ^  the 

afiairs  of  the  creditors.  Therefore  both  of  them  must  be 
discharged. 

Direct  the  estates  to  be  resold ;  and  this  petition  to  stand 
over  in  the  mean  time ;  for  if  the  estates  should  not  sell  tx 
more  than  the  assignee  has  given,  I  shall  hold  him  to  bis 
purchase;  and  as  it  appears,  that  he  has  sold  part  for  75L 
more  than  he  gave  for  it,  he  must  also  account  for  that*  I 
set  aside  the  purchase  only  conditionally ;  in  case  the  future 
sale  shall  produce  more  (40). 

(40)  Ex  parte  Serk,  1  GlynSfJam.  187.  ExparU  Bage,  AMadd. 
459. 


IBOO.  JAMES,  Ex  parte. 

Dec^Ath. 

Upon  a  bank-  Tjf  December  1799  the  petitioner  purchased  from  George 

ruptcy  proof      •■•     pi^^  ^n  annuity  of  100/.  a-year  m  consideration  of  500t 

f*^^®     '*'*.'  The  annuity  was  secured  by  the  bond   of  Field  and  other 

..  persons.    In  January  1800  the  petitioner  purchased  another 

rejected  on  annuity 

the  groand,  that,  a  bill  accepted  for  the  arrear  not  being  dishononred  till 
after  the  bankruptcy,  the  bonds  were  not  forfeited  at  tbe  bankruptcy.  The 
bonds  being  void  noder  tbe  Annuity  Act,  there  being  no  enrolment  of  one 
and  the  consideration  of  tbe  other  not  being  truly  stated,  petition  to  be 
admitted  a  creditor  for  the  sums  advanced  was  dismissed  on  the  ground, 
that,  the  petitioner  having  insisted  on  his  securities  at  the  dale  of  the  com* 
mission,  it  was  not  the  same  debt. 
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annuity  of  100/.  a-year  from  Field  in  consideration  also  of         ^^Q^* 
500/.  and  secured  by  the  bond  of  the  same  persons.  James, 

Upon  the  31st  of  May  1800,  one  quarter's  arrear  upon  Ex  parte. 
these  annuities  being  then  due,  the  petitioner  drew  upon 
Field  for  50/.  at  twenty-five  days  dkte.  Field  accepted  the 
bill:  but  before  it  became  due  he  stopped  payment;  and 
upon  the  19th  of  June  a  commission  of  bankruptcy  issued 
against  him.    The  bill  therefore  was  not  paid. 

The  petitioner  offered  to  prove  his  debt  under  the  com- 
mission :  but  the  proof  was  rejected  on  the  ground,  that  the 
bill  must  be  considered  as  payment  of  the  arrears;  and  the 
bill  not  being  dishonoured  at  the  date  of  the  bankrupteyy 
no  arrear  was  then  due;  and  therefore  the  bonds  were  not 
forfeited. 

The  bonds  being  clearly  void  und^  the  Annuity  Act:(  41 ) 
the  consideration  of  the  first  not  being  truly  stated  in  the 
memorial  (42),  and  there  being  no  enrolment  of  the  other, 
die  prayer  of  the  petition  was,  that  the  petitioner  may  be 
admitted  a  creditor  under  the  commission  for  the  sums, 
actually  advanced  by  him;  and  that  the  bankrupt's  certificate 
may  be  staid. 

Mr.  Cox^  in  support  of  the  Petition. — Mr.  Romllff  and        [  709  ] 
Mr.  Bellf  for  the  Assignees. 

Lord  Chancellor  dismissed  the  petition,  on  the  ground, 
that  the  petitioner,  having  insisted  on  his  securities  at. the 
date  of  the  commission,  it  was  not  tiie  same  debt  (43). 

(41)  17  Geo.  I[I»  c.  26.  Re-  c.l61,  #.  64,  the  Valae  of  an  an- 
pealed  by  53  Geo.  Ill,  c.  141.  naity  may  be  proved.  See  the 
See  the  note,  ante,  Vol.  II,  30.  mode  of  esUmatiag  it,  Expmri€ 

(42)  See  Byne  v.  Vivian,  ante,  Whiiekead, .  post,  Vol.  XIX, 
004,  and  the  references.  557^    1  Ifer.  10,  127.     2  Jtoie, 

(43)  By  sUtate  6  Geo.  IV,  258. 
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1801.  BUTTERWORTH  v.  ROBINSON  (  44  ). 

Injunction         TifR*  ALEXANDER,  for  the  PkintiflP,  moved,  upon* 
•S^*^   A  tificate  of  the  bill  filed,  for  an  injonctioa  to  restrain  tlit 

Ab  'd  t  f  ^'^^^'^^^^^  ^™  selling  a  work,  entitled  *'  An  Abridgment  of 
the  TiSi^'L^  "  ^«  ^e^  «°d  determined  in  the  Courta  of  Law,  Ac- 
ports,  among  until  answer  or  further  order.  A  copy  of  the  work  was 
other  Law  Be-  hsoided  up  to  the  Lard  Chancellor. 

ports  till  an-  In  support  of  the  motion  it  was  stated,  that  this  work  was 
swer  or  for-    \gyxko  means  a  fiur  abridgment;   that,  except  in  cxdonraUjr 

er  oraer       leavinff  out  some  parts  of  the  cases,  such  as  the  arinimenta  of 
upon  certifi-     ^    ^,    .  '^  ,   ..       i.  i  ^    ^     « 

oate  of  the       Counsel^  it  was  a  mere  copy  verbatim  of  several  of  me  Re^ 

bill  filed,  ports  of  Cases  in  the  Courts  of  Law,  and  among  them  of  die 

Tenn  Reports ;  of  Which  the  Plaintiff  is  proprietor ;  com- 
prising, not  a  few  eases  only,  but  all  the  cases  ]mbliahed  in 
diat  work ;  the  duronological  order  of  the  original  wovk  braig 
artfully  changed  to  an  alphabetical  arrangement  under  heads 
and  titles ;  to  give  it  the  appearance  of  a  new  work. 
In  support  of  the  motion  BeU  v.  Walker  (  45  )  waa  cited. 


Lord  Chancellor. 
I  have  looked  at  one  or  two  cases,  with  which  I  am  pretty 
well  acquainted;  and  it  appears  to  me  an  extremely  illibenl 
publication.  Take  the  injunction  upon  the  certificate  of  the 
bffl  fiJed;  to  give  them  an  opportunity  of  stating  what  theyosn 
iqponit. 

It  was  not  brought  before  the  Court  again  ( 46  )• 

(44)  Reg.  Book,  A.  1800,  fo.  aBridgment,  was  stopped  by  in- 
180.  jonction :  Ve$e9f  v.  Swe^.  Afbr 

(45)  1  Bro.  C.  C  451,  a  reference  to  the  Master,  as  in 

(46)  2  Atk.   143.    Doddeg  v.  Caman  v.  BoufleM,  2  Brp.  C.  C. 

KninertUy,  Amh.  403.     4  Esp.    80,  and ▼.  LeadheiUr, 

168.  1  Camph.  04.     After  7W-  ante,  VoL  IV,  681,  the  Defea- 

nity  Term  1823,  a  piracy  of  this  dant  gave  np  all  the  copies  to  be 

work,    under   the    pretence  of  cancelled. 
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Rolls. 

1801. 

CLOUGH  V.  CLOUGH.  Jan.26ik. 

Feb.Sd. 
"DY  articles,  previous  to  Ae  marriage  afSieiard  Claugh  an^    Articles  ott 
Paiiy  ButUr^  an  infant,  it  was  witnessed,  that  in  eonaiderr  marriage  to 
ation  of  the  marriage  and  of  the  settlement  thereinafter  agreed  ••*"•  estates 
to  be  made  hy  Richard  Clough  of  part  of  his  real  estates  in  the  ^^^^  !l     *?^^ 
county  of  Denbigh,  Patty  Bvtier  with  her  guardians  consented        ni   ni      * 
and  agreqd,  and  Richard  Clough  covenanted  and  agreed  with  gt^ct  settle- 
Sir  Charles  Gould  and  Thomas  Clough^  that  Patty  Butlet  ment,  snd  pro- 
and  Richard  Clough  would  convey  her  moiety  of  all  the  estates  viding   por- 
of  her  lather  deceased  according  to  contracts  entered  into  for  tions:  the 
sale,  and  would  assign  her  moiety  of  the  money  to  be  received  ^"^j*  •  estate 
therefrom  and  from  the  personal  estate  of  her  father  according        ^  T  j 
to  her  appointment  by  deed  or  will;  and  that  in  consideration  n  the 

of  the  marriage,  and  for  making  some  provision  for  Patty  <»roand  of  her 
Butler  and  her  issue  by  Richard  Clough,  and  for  limiting  and  infancy,  the 
eettling,  as  well  her  moiety  of  the  real  estates  of  her  fistther  as  yoonger  chil- 
also  the  whole  of  the  copyhold  estates,  her  said  guardians  dren  were  con- 
consented  and  agreed,  and  Richard  Clough  covenanted  and  fin«d>>«  against 
agreed,  that  Patty  Butler  and  Richard  Clough  and  aU  and  ?^  j-®^®*^  ^ 
every  other  person  or  persons  claiming  by,  under,  or  in  trust  . .     .  fu      -a: 
for,  them  would,  in  case  the  said  intended  marriage  should  ^j^^  providinfr 
take  effect,  and  Patty  Butler  should  live  to  attain  the  age  of  in  the  event  of 
twenty-one,  within  three  months  after  she  should  have  attained  no  issae  male, 
that  age,  convey  all  her  moiety  of  the  residue  and  remainder  in  which  case 
of  the  said  manors,  tenements  and  hereditaments,  as  well  free«  ^^  estates 
hold  as  copyhold  and  leasehold,  late  the  estates  of  her  fieither,  ^^^  ^  sepa- 
which  should  not  be  decreed  to  be  conveyed  in  performanee  ^  u  Ji^  t^ 
die  said  contracts,  to  which  she  was  entitled  as  one  of  his  two  moiety ;  though 
daughters,  co-heiresses,  in  the  county  of  Sussex,  and  the  whole  they  also  con- 
of  the  copyhold  estate  within  <he  manor  oi  Amherley,  to  which  templated   the 
she  had  been  admitted  ( as  the  youngest  child,  according  to  <^>>®  ^^  ^® 
the  custom  )  to  and  upon  the  several  uses  and  trusts,  &c.  after*  ^"®  *  refusal 

mentioned;  BXiA Richard  dough  covenanted,  that  he  and  his         ...  * 

-      providmg 
heirs  and  all  persons  claiming  under  him  would  within  twelve  Ij-^q.*  |^  i^- 

months  from  the  date  of  the  articles  convey  such  part  of  his  ^^  forfeitore 

real  estate  in  the  county  of  D^i^A  as  should  be  equal  in  of  her  interest* 

value  to  her  said  moiety  to  and  upon  the  same  uses  and 

trusts. 
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The  articles  then  proceeded  to  declare  the  uses  and  trusts: 
viz.  to  the  use  of  Sir  Charles  Gould  and  Thomas  Clough^  their 
executors,  ^  &c.  for  ninety-nine  years,  in  trust  for  raising  and 
paying  an  annuity  of  300/.  a-year  to  Patty  Butler  during  their 
joint-lives,  payable  out  of  the  rents  and  profits  of  the  said 
several  estates,  to  her  separate  usef  and,  subject  thereto,  to 
the  use  of  Richard  Clough  for  life,  with  power  to  cut  timber 
and  a  provision  for  supporting  contingent  remainders;  and 
after  his  decease,  as  to  her  moiety  of  the  mansion-house  and 
premises  called  Warminghurst  Park,  that  the  same  should 
be  settled  for  the  use  of  Patty  Butler  for  life ;  and  aa  to  aD 

f 

the  residue  of  the  said  estates,  thereby  agreed  to  be  setded, 
to  the  intent  that  she  might  out  of  the  rents  and   profits 
of  all  the  said  estates,   except  only  the  moiety  of  .the  said 
mansion-house,  receive  an  annuity  of  1000/.  a-year,  to  be  se- 
cured by  a  term  of  200  years,  as  a  jointure,  in  bar  of  dower; 
and  after  the  decease  of  Richard  Clough,  then  as  to  all  and 
every  the  said  estates  so  to  be  settled,  except  the  said  man- 
sion-house, charged  with  the  said  annuity  of  1000/.  a-year,  to 
the  use  of  trustees  for  500  years;  and  subject  thereto  and 
to  the  said  annuity,  to  the  use  of  the  first  and  other  sous 
in  tail  male;  remainder  to  trustees  for  a  term  of  1000  years ; 
and  subject  thereto,  as  to  the  moiety  of  Patty  Builer  of  aD 
the  said  manors,  &c.,  late  of  her  father,  and  the  copyhold 
estate  at  Amberley,  in  case  of  failure  of  issue  male,  as  afore- 
said, and  she  should  survive  Richard  Clovgh,  to  the  use  of 
Patty  Butler,  her  heirs  and  assigns ;  and  in  case  he  should 
survive  her,  and  there  should  be  such  failure  of  issue  mak, 
as  aforesaid,  then  to  the  use  of  all  and  every  the  daughter  and 
daughters,  if  more  than  one,  equally,  as  tenants  in  common 
in  tail  general ;  with  cross-remainders ;  and  in  defiiult  of  sudi 
issue  to  the  use  of  such  persons,  and  for  such  estates,  &c, 
as  she  should  appoint,  notwithstanding  coverture;    and  for 
want  of  appointment,  and  as  to  such  parts,  whereof  there 
should  be  no  complete  appointment,  to  the  use  of  her  right 
heirs  for  ever. 

As  to  the  estates  of  Richard  Chough  so  agreed  to  be  settled, 
in  case  of  fiulure  of  such  issue  male,  as  aforesaid,  and  Hichard 
Clough  should  survive  Patty  Butler,  the  use  was  declared 
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to  be  for  him  and  his  heirs;  but>  in  case  she  should  sur- 
vive him,  then  to  the  daughters,  &c.,  with  limitations  similar 
to  those  of  her  estates ;  and  in  default  of  such  issue,  to  the 
use  of  Richard  Chtigh,  his  heirs  and  assigns. 

The  trust  of  the  "term  of  500  years  of  the  said  manors,  &c. 
( except  the  moiety  of  the  mansion-house,  &c.,  called  War- 
minghurst  Park }  was  declared  to  be,  that  ip  case  there  sho'uld 
be  one  or  more  child  or  children  of  Riclmrd  Clough  and 
Patty  Butler^  whether  male  or  female,  besides  an  eldest  or 
only  son,  the  trustees  should  in  the  Ufe-time  of  iZi cAari/  Clough 
and  Patty  Butler  with  their  consent^  or  else  not  till  their 
decease,  by  leasing,  selling,  or  mortgaging,  the  said 
manors,  &c.,  or  a  competent  part  thereof,  raise  the  Sums  of 
money  for  the  portion  or  portions  of  such  younger  child  or 
children,  as  aftermentioned :  that  is  to  say ;  if  there  should  be 
but  one  such  younger  child,  then  such  younger  child  should 
have  the  sum  of  6000/.  for  his  or  their  portion ;  and  in  case 
there  should  be  two  or  more  such  younger  children,  should 
the  same  be  a  son  or  sons,  daughter  or  daughters,  or  both, 
then  such  two  or  more  children  should  have  the  sum  of 
12,000/.,  and  no  more,  for  their  portions ;  to  be  paid  as 
Richard  Clough  or  Patty  Butler  or  the  survivor  should 
appoint  by  deed  or  will,  and  for  want  of  appointment,  equally 
to  be  divided  between  them,  share  and  share  alike,  to  a  son 
or  sons  at  the  age  of  twenty-one ;  and  to  a  daughter  or 
daughters  at  that  age  or  marriage;  with  a  clause  of  survivor- 
ship, in  case  any  younger  son  should  become  an  eldest,  or 
any  younger  son  or  daughter  should  die,  before  his  or  her 
portion  should  be  payable ;  with  a  provision  for  maintenance 
and  education,  and  for  advancement. 

The  trust  of  the  term  for  1000  years  was  declared  to  be,  in 
case  there  should  be  no  issue  male,  or,  being  such,  all  of  them 
should  die  without  issue  nude,  and  at  the  time  of  the  failure 
of  such  issue  male  there  should  be  one  or  mor€  daughter 
or  daughters,  with  the  like  consent  and  in  the  same  manner 
to  raise  the  following  sums  of  money  for  the  portion  or  por- 
tions of  all  and  every  such  daughter  and  daughters :  that  is  to 

• 

say ;  if  but  one,  6000/. ;   if  two  or  more,    1S,000/.,    and  no 

more,  for  her  or  their  portion  or  portions;  to  be  paid  as 

Richard  Clough  or  Patty  Butler  or  the  survivor  should  appoint 

Vol.  V.  3D  by 


1801. 

Clough 

v, 
Clough. 

[  712] 


712 


CASES  IN  CHANCERY. 


lBo^. 


Clough 

o. 
Clough. 

« 

[  ♦TIS  ] 


by  deed  or  will;  and,  in  default  of  appointment,  equally,  share 
and  share  alike,  at  the  age  of  twenty-one  or  marriage ;  which 
should  first  happen  after  their  deaths;  or  in  their  lives  with 
their  consent  or  that  of  the  survivor :  so  as  that  one  moiety 
of  such  portion  or  portions,  so  to  be  raised  and  paid,  be 
*  raised  and  paid  by  and  out  of  the  moiety  or  half  part  of 
her  the  said  Patty  Butler  of  and  in  the  said  manors,  &c., 
and  premises,  so  intended  to  be  limited  and  settled,  as  herein 
before  mentioned,  or  some  part  thereof;  and  the  other 
moiety,  out  of  the  said  lands  of  Richard  Clough  in  the; 
county  of  Denbigh  so  to  be  limited  and  settled,  as  herein 
before  mentioned ;  with  a  clause  of  survivorship,  if  any 
daughter  should  die,  before  her  portion  should  be  (payable ; 
or  if  all  die,  before  any  of  their  portions  should  become  pay- 
able, then  the  said  portion  was  not  to  be  raised  and  paid; 
and  upon  fai*ther  trust,  in  case  there  should  be  no  issue 
male,  and  there  should  be  one  or  more  daughter  or  daugh- 
ters, for  providing  maintenance,  not  exceeding  the  interest 
at  4  per  cent, :  one  moiety  of  such  yearly  3um  to  be  raised 
out  of  the  rents  and  profits  of  the  moiety  of  Patty  Butler 
in  the  said  hereditaments  and  premises  so  intended  to  be 
limited  and  settled;  and  the  other  moiety  out  of  the  rents 
and  profits  of  the  sHid  other  lands  of  lUchard  Clough^  so 
agreed  to  be  settled,  in  like  manner  as  the  portions. 
•  It  was  farther  agreed,  that,  if  at  any  time  after  Patty 
Butler  should  have  attained  the  age  of  twenty-one  she  should 
refuse  or  neglect  to  join  in  settling  the  said  moiety  of  the 
real  estates  of  her  father,  &c.  then  tlie  use  or  estate  agreed 
to  be  limited  to  her  after  the  decease  o{  fiic/iard  Clougk, 
if  she  should  survive  him,  of  and  in  the  said  hereditameDts 
and  premises  of  Richard  Clough  in  the  county  of  Denbigh 
for  her  life,  as  part  of  her  jointure,  should  be  void  ;  and  she 
should  take  no  benefit  or  interest  under  such  said  limitation 
of  those  estates  in  the  county  of  Denbigh  for  her  life ;  and 
the  said  estate  should  go  over  to  the  use  of  such  person  or 
persons  as  if  she  were  dead. 

The  marriage  took  place  soon  afterwards:  but  no  settle- 
ment was  ever  executed.  Richard  Clough  died  intestate  in 
1784;  leaving  three  sons,  the  only  issue  of  the  marriage. 
The  esrtatcs   in  the  county   of  Denbigh  'were    encumbered, 
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60  that  it  was  found  impracticable  to  make  a  conveyance  of 
any  part  according  to  the  articles.  The  performance  of 
the  articles  on  the  part  o{  Richard  Clough  being  therefore 
suspended,  Mrs.  Clough  on  that  account  and  on  the  ground 
of  her  infancy  at  the  date  of  the  articles,  and  not  having 
done  any  act  in  affirmance  of  them  since  she  attained  twenty- 
one,  which  was  previous  to  the  death  of  her  husband,  de- 
clined performing  her  part.  In  1785  a  bill  was  filed  on 
behalf  of  the  children  *  against  their  mother ;  praying'  an 
execution  of  the  articles.  By  a  decree  made  by  Lord  Thur^ 
Iqw  in  that  cause  it  was  declared,  that  Mrs.  Clough  was  not 
bound  by  the  articles;  and  the  bill  was  dismissed (47). 
■  This  bill  was  filed  by  the  two  younger  sons,  the  eldest 
of  whom,  of  the  age  of  eighteen,  was  in  the  army,  and  the 
other,  of  the  age  of  seventeen,  was  desirous  of  entering 
with  a  merchant,  against  the  eldest  son,  entitled  as  heir  at 
law  to  the  estates  of  his  father,  and  against  the  trustees  in 
the  articles  and  the  widow;  praying,  that  the  articles,  and 
the  covenants  therein,  or  such  of  them  as  are  capable  of  being 
performed,  may  be  executed;  and  that  the  Plaintiffs  may 
be  declared  entitled  out  of  their  father  s  estates  subject  to 
the  articles  to  have  the  interest  of  12,000/.  applied  for  their 
maintenance,  &c.;  or  if  the  Court  shall  be  of  opinion,  that 
upon  attaining  the  age  of  twenty-one  they  will  be  entitled 
only  to  the  sum  of  3000/.  each,  then  a  similar  direction 
as  to  the  interest  of  that  sum ;  and  that  a  proper  sum  may 
.   be  raised  and  applied  for  their  advancement. 


IftOl. 
Clough 
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Clough. 
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Mr.  Richards  and  Mr.  Roupel,  for  the  Plaintiffs. 
Tlie  question  is,  whether  the  Plaintiffs  are  entitled  to 
12,000/.,  to  6000/.,  or  to  any  thiiig.  Under  the  language  of 
these  articles  all  and  every  part  of  the  estates  are  subject 
to  them.  They  are  as  much  en  tided  to  the  sum  of  12,O0OL 
out  of  their  father's  estates,  though  their  mother's  estate  is 
gone  out  of  the  settlement,  as  if  her  estate  had  been  re- 
covered by  a  paramount  title.  Where  one  estate  only  b 
to.  be  liable,  the  articles  shew  that  intention.  Then  the 
words  must  have  their  proper  effect,  where  no  such  inten- 
tion b  expressed.     The  parties  stand  in  equal  rights,  and 

have 
(47)  See  3  Wooddes.  403.  4  Bra.  C.  C.  &l0. 
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by  deed  or  will;  and,  in  default  of  appointment,  equally,  shsure 
and  share  alike,  at  the  age  of  twenty-one  or  marriage ;  w  liich 
should  first  happen  after  their  deaths ;  or  in  their  lives  with 
their  consent   or  tliat  of  the  survivor :  so  as  that  one  moiety 
of  such  portion  or  portions,  so  to  be  raised    and    paid,    be 
*  raised  and   paid  by  and  out  of  the  moiety  or  half  part  of 
her  the  said  Patty  Butler  of  and  in   the  said   manors,  &&, 
and  premises,  so  intended  to  be  limited  and  settled,  as  herein 
before   mentioned,    or    some    part   thereof;    and     the   other 
moiety,    out   of   the   said  lands   of  Richard   Clough    in    the; 
county  of  Denbigh  so   to  be  limited   and   settled,    as  herein 
before    mentioned ;    with    a    clause    of   survivorship,    if    any 
daughter  should  die,  before  her  portion  should  be  payable; 
or  if  all  die,  befoi*e  any  of  their  portions  should  become  pay- 
able, then    the  said  portion  was  not  to  be  raised    and  paid; 
and  upon  farther  trust,   in   case   there    should  be    no   issue 
male,  and  there  should  be  one  or  more  daughter  or  daugh- 
ters,  for  providing  maintenance,  not  exceeding  the  interest 
at  4  per  cent. :  one  moiety  of  such  yearly  sum  to   be  raised 
out  of  the  rents  and  profits  of  the  moiety  of  Patty  BtUler 
in  the   said  hereditaments   and  premises  so  intended   to  be 
limited   and  settled ;  and  the  other  moiety  out  of  the  rents 
and   profits  of  the  sHid   other  lands  of  Richard  Clough^  so 
agreed  to  be  settled,  in  like  manner  as  the  portions. 
'  It  was  farther  agreed,  that,    if  at  any   time   after   Paiitf 
Butler  should  have  attained  the  age  of  twenty-one  she  should 
refuse  or  neglect  to  join  in  settling  the   said  raoiety  of  the 
real  estates  of  her  father,  &c.  then  the  use  or  estate  agreed 
to  be  limited  to  her  after  the   decease  o(  ftichard  Clough^ 
if  she  should  survive  him,  of  and  in  the  said   liereditameDts 
and   premises  o(  Richard  Clough  in  the  county  of  Denbigh 
for  her  life,  as  part  of  her  jointure,  should  be  void  ;  and  she 
should  take  no  benefit  or  interest  under  such  said  limitation 
of  those  estates  in  the  county  of  Denbigh  for  her  life ;  and 
the  said  estate  should  go  over  to  the  use  of  such  person  or 
persons  as  if  she  were  dead. 

The  marriage  took  place  soon  afterwards :  but  no  settle- 
ment was  ever  executed.  Richard  Clough  died  intestate  in 
1784;  leaving  three  sons,  the  only  issue  of  the  marriage. 
The  estates   in  the  county   of  Denbigh  were    encumbered. 
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so  that  it  was  found  impracticable  to  make  a  conveyance  of  IP.Ol. 

any  part   according  to    the    articles.      The   performance   of       c     r   » 
the  articles  on  the  part  o{  Richard  Clough  being  therefore  „. 

suspended,  Mrs.  Clottgh  on  that  account  and  on  the  ground  Clough. 
of  her  infancy  at  the  date  of  the  articles,  and  not  having 
done  any  act  in  affirmance  of  them  since  she  attained  twenty- 
one,  which  was  previous  to  the  death  of  her  husband,  de- 
clined performing  her  part.  In  1785  a  bill  was  filed  on 
behalf  of  the  children  ♦against  their  mother;  praying'  an  [  *7I't  ] 
execution  of  the  articles.  By  a  decree  made  by  Lord  Thur- 
low  in  that  cause  it  was  declared,  that  Mrs.  Clough  was  not 
bound  by  the  articles ;  and  the  bill  was  dismissed  ( 47  ). 

This  bill  was  filed  by  the  two  younger  sons,  the  eldest 
of  whom,  of  tlie  age  of  eighteen,  was  in  the  army,  and  the 
other,  of  the  age  of  seventeen,  was  desirous  of  entering 
with  a  merchant,  against  the  eldest  son,  entitled  as  heir  at 
law  to  the  estates  of  his  father,  and  against  the  trustees  in 
the  articles  and  the  widow;  prtiying,  that  the  articles,  and 
the  covenants  therein,  or  such  of  them  as  are  capable  of  being 
performed,  may  be  executed;  and  that  the  Plaintiffs  may 
be  dccljircd  entitled  out  of  their  father's  estates  subject  to 
the  articles  to  have  the  interest  of  \%OQ0l,  applied  for  their 
maintenance,  &c.;  or  if  the  Court  shall  be  of  opinion,  that 
upon  attaining  the  age  of  twenty-one  they  will  be  entitled 
only  to  the  sum  of  3000/.  each,  then  a  similar  direction 
as  to  the  interest  of  that  sum ;  and  that  a  proper  sum  maj 
be  raised  and  applied  for  their  advancement. 

Mr.  Richards  and  Mr.  Roupel^  for  the  Plaintiffs. 
The  question  is,    whether  the    Plaintiffs  are    entitled  to 
12,000/.,  to  GOOO/.,  or  to  any  thing.   Under  the  language  of 
these   articles  all   and  every  part  of  the  estates  are  subject 
to  tliem.     Tiicy  are  as  much  entitled  to  the  sum  o(1^(jO0L 
out  of  their  father's  estates,  though  their  mothers  estate  is 
gone  out  of  the   settlement,  as  if  her  estate  h»d  been  re- 
covered by   a  paramount  title.    Where  oae  estate  only   is 
to   be  liable,   the  articles  sheir  tbut  mioiiioo.      Then   the 
words   must  have  their  proper  cfe^  "^'^  "^  *."^'^   >>^ten. 
lion  is  expressed.     The  partks  stMod  w  equal   rights,   and 

liave 
(47)  See  8  WcdA^  4»4**^^  *'*• 
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by  deed  or  will;  and,  in  default  of  appointment,  equally,  share 
and  share  alike,  at  the  age  of  twenty-one  or  marriage ;  w  hich 
should  first  happen  after  their  deaths ;  or  in  their  lives  with 
their  consent   or  that  of  the  survivor :  so  as  that  one  moiety 
of  such  portion  or  portions,  so  to  be  raised    and    paid,    be 
*  raised  and   paid  by  and  out  of  the  moiety  or  half  part  of 
her  the  said  Patty  Butler  of  and  in   the  said   manors,  &c., 
and  premises,  so  intended  to  be  limited  and  settled,  as  herein 
before   mentioned,    or    some    part  thereof;    and     the   other 
moiety,    out   of  the   said  lands   of  Richard   Clough    in    th& 
county  of  Denbigh  so   to  be  limited   and   settled,    as  herein 
before    mentioned ;    with    a    clause    of  survivorship,    if    any 
daughter  should  die,  before  her  portion  should  be  payable; 
or  if  all  die,  befoi*e  any  of  their  portions  should  become  pay- 
able, then   the  said  portion  was  not  to  be  raised   and  paid; 
and  upon  farther   trust,   in   case   there    should  be    no    issue 
male,  and  there  should  be  one  or  more  daughter  or  daugh- 
ters,  for  providing  maintenance,  not  exceeding  the  interest 
at  4  per  cent, :  one  moiety  of  such  yearly  sum  to   be  raised 
out  of  the  rents  and  profits  of  the  moiety  of  Patty  Butler 
in  the   said  hereditaments   and  premises  so  intended   to  be 
limited  and  settled ;  and  the  other  moiety  out  of  the  rents 
and   profits  of  the  sHid   other  lands  of  Richard  Clough^  so 
agreed  to  be  settled,  in  like  manner  as  the  portions. 
•  It  was  farther  agreed,  that,    if  at  any   time   after   Pattjf 
Butler  should  have  attained  the  age  of  twenty-one  she  should 
refuse  or  neglect  to  join  in  settling  the   said  moiety  of  the 
real  estates  of  her  father,  &c.  then  the  use  or  estate  agreed 
to  be  limited  to  her  after  the   decease  oi  Richard  Clougk, 
if  she  should  survive  him,  of  and  in  the  said  hereditaments 
and  premises  of  Richard  Clough  in  the  county   of  Denbigh 
for  her  life,  as  part  of  her  jointure,  should  be  void ;  and  she 
should  take  no  benefit  or  interest  under  such  said  limitation 
of  those  estates  in  the  county  of  Denbigh  for  her  life ;  and 
the  said  estate  should  go  over  to  the  use  of  such  person  or 
persons  as  if  she  were  dead. 

The  marriage  took  place  soon  afterwards :  but  no  settle- 
inent  was  ever  executed.  Richard  Clough  died  intestate  in 
1784;  leaving  three  sons,  the  only  issue  of  the  marriage. 
The  esrtatcs   in   the  county   of  Denbigh  viore    encumbered. 


so 
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60  that  it  was  found  impracticable  to  make  a  conveyance  of 
any  part  according  to  the  articles.  The  performance  of 
the  articles  on  the  part  o{  Richard  Clough  being  therefore 
suspended,  Mrs.  Clough  on  that  account  and  on  the  ground 
of  her  infancy  at  the  date  of  the  articles,  and  not  having 
done  any  act  in  affirmance  of  them  since  she  attained  twenty- 
one,  which  was  previous  to  the  death  of  her  husband,  de- 
clined performing  her  part.  In  1785  a  bill  was  filed  on 
behalf  of  the  children  ♦  against  their  mother;  praying*  an 
execution  of  the  articles.  By  a  decree  made  by  Lord  Thur^ 
low  in  that  cause  it  was  declared,  that  Mrs.  Clough  was  not 
bound  by  the  articles;  and  the  bill  was  dismissed (47), 
.'  This  bill  was  filed  by  the  two  younger  sons,  the  eldest 
of  whom,  of  the  age  of  eighteen,  was  in  the  army,  and  the 
other,  of  the  age  of  seventeen,  was  desirous  of  entering 
with  a  merchant,  against  the  eldest  son,  entitled  as  heir  at 
law  to  the  estates  of  his  father,  and  against  the  trustees  in 
the  articles  and  the  widow ;  praying,  that  the  articles,  and 
the  covenants  therein,  or  such  of  them  as  are  capable  of  being 
performed,  may  be  executed;  and  that  the  Plaintiffs  may 
be  declared  entitled  out  of  their  father's  estates  subject  to 
the  articles  to  have  the  interest  of  12,000/.  applied  for  their 
maintenance,  &c.;  or  if  the  Court  shall  be  of  opinion,  that 
upon  attaining  the  age  of  twenty-one  they  will  be  entitled 
only  to  the  sum  of  3000/.  each,  then  a  similar  direction 
as  to  the  interest  of  that  sum ;  and  that  a  proper  sum  may 
.   be  raised  and  applied  for  their  advancement. 


1801. 
Clough 

V. 

Clough. 


[♦714] 


Mr.  Richards  and  Mr.  Roupel,  for  the  Plaintiffs. 
The  question  is,  whether  the  Plaintiffs  are  entitled  to 
12,000/.,  to  6000/.,  or  to  any  thing.  Under  the  language  of 
these  article.^  all  and  every  part  of  the  estates  are  subject 
to  them.  They  are  as  much  entitled  to  the  sum  of  12,000/. 
out  of  their  father's  estates,  though  their  mother's  estate  is 
gone  out  of  the  settlement,  as  if  her  estate  had  been  re- 
covered by  a  paramount  title.  Where  one  estate  only  is 
to.  be  liable,  the  articles  shew  that  intention.  Then  the 
words  must  have  their  proper  effect,  where  no  such  inten- 
tion is  expressed.     The  parties  stand  in  equal  rights^  and 

have 
(47)  See  3  Wooddes.  403.  4  Bro.  C.  C.  5lO. 
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have  equal  equities.  No  favor  id  due  to  6ne  In  prefisrenee  to 
the  others.  They  are  all  purchasers  for  valuable  (M>n8ider- 
ation.  It  wiU  be  said,  we  are  here  upon  articles.  Why  should 
there  be  a  liberal  construction  of  articles,  where  the  same 
construction  ought  to  prevail,  if  the  contract  stood  upon  a 
deed  ?  If  the  words  are  clear,  .they  must  prevail :  if  not 
clei^r,  in  the  case  of  articles,  as  in  every  other  case,  the  con- 
struction must  be  according  to  the  intention,  as  the  Cout 
can*c(^ect  it.  The  single  instance,  in  which  articles  have  been 
reformed,  is,  where  the  effect  would  be  to  give  the  parent  an 
*  estate  tail,  inistead  of  a  limitation  in  strict  settlement ;  and  dyi 
reason,  upon  which  that  case  rests,  is,  that  the  husband  would 
have  the  power  of  defeating  the  articles,  which  were  intended 
to  bind  him. 

In  this  case  the  length  of  the  articles,  their  technical  fenny 
and  the  circumstance,  that  they  contemplated  every  posaifalt 
case,  and  provided  against  the  very  event,  that  has  happoiedt 
the  refusal  of  Mrs.Claugh  te  abide  by  them,  bind  the  Court  to 
the  strict  construction.  A  settlement  in  pursuance  of  these 
articles  could  not  be  made  in  any  other  way  than  in  the  vexj 
words  of  them. 


Mr.  Sutton  and  Mr.  Cox,  for  the  Defendant,  the  dUlest 
Son. 
If  the  last  clause  of  the  articles  did  not  oppose  such  a  con* 
struction,  it  might  be  contended,  that  in  the  event,  that  has 
happened,  one  of  the  parties  having  receded  from  the  contract, 
the  other  is  not  bound ;  and  therefore  the  Plaintiffs  could  have 
no  interest  whatsoever:  all,  that  the  fkther  agreed  to»  being  to 
bring  an  equal  property  into  settlement:   but  upon  the  last 
clause  the  Defendant  cannot  contend,  that  the  Plaintiflb  have 
not  a  right  to  some  provision ;  for  certainly  Mr.  dough  did 
provide  for  the  event  of  her  refusing  to  bring  her  estate  into 
settlement.      The  only  question  therefore  is,  whether    the 
Plaintiffs  are  entitled  to  12,000/.,  or  to  60002.  onty.      Upon 
the  plan  of  this  settlement,  so  long  as  bodi  estates  were  to 
continue  vested  in  the  same  person,  there  was  no  reason  to 
provide,  that  each  estate  should  bear  only  half  the  charge : 
but  as  soon  as  the  estates  should  separate,  which  they  neces- 
sarily would,  in  case  there  should  be  no  son,  it  was  necessary 

ta 


Clough 

V. 
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to  provide  for  that>  and  that  produced  the  clause  hi  the  ere-         180 1 « 

ation  of  the  term  for  1000  years ;  which  is  not  in  that  of  500 

years :  the  reason  applying  to  the  event  of  the  separation  of 

the  estates  not  being  ^appUcable  to  the  case  of  their  going  ih      Clough« 

the  same  channel.   The  mother  availing  herself  of  her  infancy^ 

the  estates  have  separated.    The  eldest  son  is  protected  in  this 

Court.    It  was  upon  the  condition  of  his  having  both  estates 

that  he  was  to  be  subject  to  the  charge  of  12,000/.  by  thia 

contract ;  and  this  attempt  is  to  impose  upon  him  the  double 

charge ;  though  he  takes  only  the  estates  of  his  fitthen 

The  Court  is  called  upon  to  execute  articles.  la  the  case^- 
alluded  to  the  parents,  professing  to  mean  to  make  a  provision 
for  *  their  childreoj  execute  that  purpose  in  a  way,  that  leaves  L  ^716  J 
the  whole  in  their  own  power ;  and  m  the  cases  of  that  sort 
the  articles  have  been  reformed  against  the  father  or  mother* 
The  question  now  arises  between  infants:  the  eldest  son  at 
least  as  well  entitled  to  the  protection  of  the  Court,  and  as 
much  the  object  of  the  articles.  It  does  not  follow  from  the 
provision  in  the  last  clause,  that,  if  the  intention  of  th^se 
parties  had  been  called  to  this  point  more  particularly,  in  case 
a  setdement  had  been  executed,  they  would  not  have  provided; 
that  in  the  event,  that  has  happened,  the  whole  sum  should 
not  be  raised.  The  language  of  the  limitations,  especially  in 
the  term  of  1000  yea^,  imports,  that  the  burthen  was  to  be 
borne  equally  by  the  two  estates :  but  it  was  not  thought  ne- 
cessary to  make  an  express  provision  for  that  purpose,  so  long 
as  the  eldest  son  was  to  enjoy  both  estates.  *  "^ 

Mr.  Richards,  in  Reply. 
The  articles  certainly  are  prepared  in  a  very  singular  man- 
ner ;  especially  as  to  the  trusts  of  the  temi  of  1000  years : 
but  that  is  confined  to  the  single  case  of  failure  of  issue  male* 
Suppose,  the  estate  of  the  wife  had  been  recovered  by  a  pan^- 
mount  title ;  would  that  circumstance  take  away  the  provision 
made  by  way  of  portion  for  the  younger  children  ?  Suppose, 
.only  a  small  part  of  the  estate  had  been  so  taken  away,  a  cir- 
cumstance, that  must  frequently  have  happened:  has  the  eldest 
eon  «ver  set  up  a  claim  to  an  abatement  against  the  younger 
children  ?  If  the  Defendent  is  right,  he  must  be  entitled  to 
an  abatement  in  such  a  case ;  the  computation  going  upon 

what 
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intended;  and  then  the  eldest  son  would  have  had  the  whok; 
and  the  meaning  must  be  taken  to  be^  that,  if  ever  the  estates 
are  divided,  as  they  would  be  in  that  given  case,  one  estate 
should  bear  one  moiety  of  the  charge,  and  the  other  should 
bear  the  other  moiety ;  and  the  reason,  why  it  was  not  pro- 
vided for,  except  in  that  case,  was  to  give  the  eldest  son,  taking 
both  estates,  the  choice  of  raising  it  out  of  either.  Under 
these  circumstances  I  will  not,  sitting  here,  and  the  eldest  sob 
being  a  minor,  declare,  that  the  younger  children  are  entitled 
to  raise  out  of  the  husband's  estate  the  whole  sum  of  12,O00iL 
I  cannot  so  declare,  without  totally  contradicting  the  arttdes, 
and  doing  essential  injury  to  the  eldest  son,  as  much  aa 
object  of  the  care  of  this  Court  as  the  others;  and  thew 
articles  being  executory,  and  therefore  only  to  be  carried  ints 
execution. 

Declare,  that  the  Plaintiffs  ace  entitled  to  the  interest  of 
6000/.  out  of  the  states  of  their  father,  covenanted  by 
to  be  settled. 


[719] 

1801. 
Feb.  6th. 
A  vendor  can 
not  come  at 
any  distance 
of  time  for  a 
performance : 


The  marquis  of  HERTFORD  v.  BOORE. 

4 

ASTON  V.  BOORE. 


nnHE  bill  was  filed  for  the  specific  performance  of  an  agree- 
ment for  the  purchase  of  an  estate.  Upon  the  25th  of 
October  1792  the  Defendant  purchased  by  auction  an  estate  at 
Exning  in  the  county  of  Stafford^  belonging  to  the  Marquis  of 
bat  upon  a  bill  Hertford^  for  780/. ;  and  paid  a  deposit  of  5  per  cent.  By  tk 
filed  fourteen  conditions  of  sale  the  remainder  of  the  purchase-money  was  ts 
months  after  be  paid,  and  the  conveyance  executed,  on  or  before  the  5th  of 
the  correspond- ^jt>ri7  following.  The  abstract  was  delivered  on  the  26tfa  of 
ence  upon  the  February  ,•  and  objections  were  taken  to  the  title  by  the  D^ 

4U    *•*!  J  fendant's  solicitor,  as  not  coverinxr  the  whole  of  the  premiM 

the  title  ceased   ,        .,     i  •      i  .     i         xt         ,  , .  I'^^uu.w 

by  the  Defend-  "^s^"*^^"  ^^  *"^  particular.  Upon  that  subject  a  correspond- 
ant's  retarniug  ^^^^  ^^^  place  between  the  solicitors ;  beginning  upon  tlai 
DO  answer   to  lAk 

the  last  letter,  calling  for.  a  distinct  answer,  and  threatening  a  bill,  and 
the  auctioneer  not  having  been  called  on  to  return  the  deposit,  it  was  re- 
ferred to  the  Master. 
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15th  of  April  1793.    The  vendor  went  upon  evidence  of  un-         IQOl. 
interrupted  possession  for  sixty-seven  years  of  the  acres  in  --    jT"^  . 
question,  and,  since  1749,  under  a  receiver  appointed  by  the    H:»«xTORtt 
Court.    The  correspondence,  as  it  appeared  in  evidence  by  v. 

admission  continued  down  to  the  3d  oi.  December  1793;  and       Boobb* 
the  Plain tifiTs  solicitor  by  a  letter,  dated  the  29th  of  November 
1793,  threatened  to  file  h  bill ;  which  waa  not  actually  filed 
till  the  2Sth  of  January  1796. 

The  Defendant  by  his  answer  submitted  updn  the  eor- 
fespondence,  that  l^  the  conduct  of  the  Plaintiffis  and  their 
inability  or  neglect  to  shew  a  good  title  to  the  premise^  th^ 
Defendant  has  suffered  material  inconvenience;  having  pur« 

i    chased  the  premises  for  his  residence;  and  that  he  was  in- 

1    duced  to  i|!onsider  the  contract  abandoned;  and  that  at  thid 
distance  of  time  and  under  the  circumstances  he  ought  not 

B    to  be  ccnnpelled  to  perform  it 

,l|  At  the  hearing  the  Plaintifis  proved  a  continuance  of  the  • 
correspondence  down  to  Nopember  1794;  in  which  month  the 
last  letter  was  written  by  the  plaintiff's  solicitor ;  calling  for  a 
(distinct  answer ;  and  saying,  that  otherwise  he  must  be  under 
fhe  necessity  of  filing  a  bill*  To  that  letter  no  answer  was 
fetumed  by  the  Defendant,  nor  was  any  notice  given  to  the 
Plaintiff,  that  he  considered  the  contract  abandoned :  nor  had 
he  brought  any  action  for  the  deposit;  whic)i  still  r^nained  in 

the  hands  of  the  auctioneer* 

I 

^  The  Attorney  QeHeral  and  Mr.  Fonblanque,  for   the      [  7^  ]| 

»  Plaintiffs, 

F 

i!  Mr.  Piggoti  and  Mr.  Raynsford,  for  the  Defendant, 

*  The  delay,  that  occurred,  since  the  bill  was  filed,  certainly 
i  was  accidental;  proceeding  firom  the  derangement  of  the  affairi 
K  pf  the  Defendant's  solicitor;  who  absconded  som^  tim^  ago, 
b  No  advantage  therefore  can  be  taken  of  that.  Sut  the  time, 
■  that  elapsed  previously  to  the  filing  of  the  bill  firom  the  termi- 
B|  liation  of  the  correspondence,  was  a  period  of  fourteen  months ; 
|B  which  is  quite  a  sufficient  answer  to  the  bill  within  the  prinr 
(dpie  established  by  Harrington  v.  Wheeler  (51 )  and  Lloyd  v, 

i  Colletty 

^  (51)  Ante,  Vol.  IV,  686, 
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1801.  Collett  {52).      The  observation  (53)  of  the   Master  of  the 

--    -kjT^^  .     r  Rolls  in  Fordyce  v.  Ford^  that  he  hopes,  it  will  not  be  gathered 

Hertford     ^om  hence,  that  a  man  is  to  enter  intb  a  contract,  and  think, 

9.  that  he  is  to  have  his  own  tune  to  make  out  his  title,  applies 

BooRE.       particulariy  to  this  case. 

i        Tihe  Attorney  General,  in  Reply. 

In  all  those  caaes,  in  which  the  Court  held,  that  the  vendor 
had  not  a  right  to  compel  a  performance  of  the  contract,  he 
had  not  produced  a  title.  In  this  case  a  good  title  was  made 
early. 

Lord  Chancellor. 

I  am  very  much  inclined  to  the  general  idea  adopted  jb 
these  cases ;  that  a  vendor  is  not  to  come  at  any  distance  of 
time :  but  in  this  case  they  took  steps  with  expedition  ;  put  the 
Defendant  in  possession  of  the  abstract ;  to  which  objectionf 
were  taken ;  which  might  have  been  obviated.  Every  thing 
was  done  by  the  Plaintifis  to  avoid  a  suit :  the  last  act,  caDing 
for  a  distinct  answer ;  and  saying,  that  otherwise  they  must  be 
under  the  necessity  of  filing  a  bill.  They  take  a  good  deal  of 
time  upon  that:  but  one  can  easily  imagine,  circumstances 
might  have  happened,  that  would  have  made  it  peevish  to 
have  done  it  immediately. 

I  do  not  think,  I  can  avoid  sending  this  to  the  Master. 


(52)  4  Bro.  C.  C.  469,  ante. 
Vol.  IV,  689 ;  see  the  note, 
691.  Omerod  v.  Hardman,  Guest 
V.  Homfray,  post,  7*22,  818.  In 
Milward  v.  Earl  Thanet,  at  the 
Rolls,  March  the  24th,  1801, 
the  bill  for  a  specific  perform- 
ance was  dismissed.  The  parties 
differed  as  to  the  constraction  of 
the  agreement;  and  the  bill  was 
delayed  for  seven  years.  Lord 
Alvanley,  then  Master  of  the 
Rolli,  observed)  that  Lord  Ken' 


yon  was  the  first,  who  set  ^bim- 
selt*  against  the  idea,  that  bad 
prevailed,  that,  when  an  agree- 
ment was  entered  'into,  either 
party  might  come  at  any  tioi^: 
bat  that  it  is  now  perfectlj 
known,  that  a  party  cannot  caB 
upon  a  Coart  of  £qaity  for  t 
specific  performance,  nnless  be 
has  shewn  himself  ready,  de- 
siroas,  prompt,  and  eag^r. 
(53)  4  Bro.  C.  C.  4»a 
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Bolls. 

SMITH  V.  SMITH.  ^®^^- 

Fc6.0M. 

A    QUESTION   arose    upon    exceptions    to  the  Master's    Money  laid 

report ;  whether  the  sum  of  587/.  1&.  6rf.,  paid  by  the  ®«^.  *>y  ^^  "»°- 

intestate  for  repair  of  houses,  was  paid  to  the  Defendant^  his 

n  ^  ,  1       !•  1.     P»*r8  of  booses, 

eldest    son,    as   an    advancement;    and  was  tnerelore  to  be  ^jjichdesoend- 

brought  into  hotchpot,  underthe  Statute  of  Distributions  (54):  ^^i  ^  jj|^  ^j, 
the  Plaintiff,   the  son  of  the  younger  son  of  the  intestate,  jest  son,  as 
alleging,    that  the  houses,    upon  which  the  money  was  ex-  Jieir,  is  not  in 
pended,  were  given  by  the  intestate  in  his  life-time  to  the  advancement. 
Defendant ;  and  did  not.  descend  to  him  as  heir.     The  De-  ^  *^  brought 
fendant   produced    evidence    of   the    intestate's    promise  to       j      tli    ^ 
repair :  and,  the  Master's  report  stating,  that  the  said  sum  ^^^^ .  ^^^^ 
was  paid  as  an  advancement,   took  the  exception,  on  the  ^{^^  if  the 
ground' that  the  money  was  paid  by  the  intestate  in  conse-  booses  had    ^ 
quence  of  his  promise;   and  the  houses  on  his  death,  which  been  given  to 
liappened  after  the  repairs  were  done  and  the  money  paid,  ^^  ^^  *^  "*• 
descended  to  the  Defendant,  as  his  eldest  son  and  heir.  tatbor  s  IUe» 

Mr.  Piggott,  in  support  of  the  Exception,  was  stopped  by 
the  Court. 

Mr.  Wooddeson  and  Mr.  Tauntouy  for .  the  Report  cited 
Edwards  v.  Freeman  ( 55 ),  as  an  authority,  that  even  a  portion 
depending  on  a  contingency  must  be  bfought  into  hotchpot ; 
and  upon  the  evidence  contended,  that  these  houses  were  the 
property  of  the  Defendant  by  gift  in  his  £ELther's  Ufe. 

Master  of  the  Rolls. 
I  am  afraid,  I  am  not  at  liberty  to  decide  in  favor  of  the 
infEUit  child  of  the  younger  son  ;  unless  the  intestate  had 
irrevocably  parted  with  the  premises.  I  agree,  if  he  had 
vested  that  estate  in  his  son,  and  aft;erwards  given  him  a  sum 
of  money  to  ameliorate  it,  that  would  have  been  an  advance- 
ment :  but  as  he  did  not  part  with  the  estate,  I  do  not  appre- 
hend, under  the  words  of  the  Statute  this  money  laid  out  upon 
it  could  be  an   advancement.     Suppose,  he  had  made  a  will ; 

and 

(54)  22  c1  23  Char.  II,  c.  10.  (55)  2  P.  Wm$.  435. 
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and  given  the  houses  away  from  his  son;  or  sold  them.  At 
his  death  he  mighty  if  he  thought  fit»  have  given  them  to  any 
one  else;  and  therefore  laying  out  this  money  upon  them 
during  his  life  was  no  adTanoement  *  to  the  son.  Then  at 
his  death  they  descended  to  the  eldest  son  with  the  ameliora- 
tion as  heir  at  law.  Under  the  circumstances  therefore  tUi 
cannot  he  considered  an  advancement  to  the  eldest  son. 


The  Exception  was  allowed. 


IfiOl. 
FA.  1  Uh. 
One  of  three 
trostees  mider 
an  Act  of  Pir* 
liament  being 
gone  abroad, 
and  haring  re- 
leased, there 
being  no  pro- 
vision for  the 
ahange  of  tros- 
tees,  upon  a 
bill  it  was  re- 
ferred to  the 
Master  to  ap- 
point anew 
Inistee. 


BUCHANAN  t.  HAMILTON. 

A  N  Act  of  Parliament  was  obtamed  for  the  sale  of  estates 
which  were  settled  upon  Tarioos  limitations  in  stnet 
settlement:  the  incumbrances  exhausting  tiie  rents  and  profita 
The  Act  Tested  the  estates  in  three  trustees^  upon  trust  la 
sell,  &c. ;  but  there  was  no  provision  made  for  the  change  of 
trustees.  Mr.  Scott ^  one  of  the  trustees,  being  appointed 
Attorney  General  of  Canada^  executed  a  release  and  went 
to  Canada ;  and  under  these  circumstances  the  bill  was  filed 
against  the  two  remaining  trustees;  praying  a  reference 
to  tiie  Master  to  appoint  a  new  trustee.  No  oppodtion  wai 
made. 

Mr.  £etf,  for  tiie  Plamtiffli,  said,  this  was  the  eonunon  easei 
The  legal  estate  was  in  the  trustees ;  and  tjie  trustee,  who 
had  gone  abroad,  had  released. 


Lord  CHANCEUoa  referred  it  to  the  Master  to  ufptrnk 
H  new  trustee. 
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IN  THE  DUCHY  COURT  OF  LANCASTER. 

Chambre^  Justiee. 
Graham.  Baron. - 

laoo. 
^  JmuiaOu 

1801. 

OMEROD  V.  HARDMAN.  Jam.  27/*. 

Feb.  ith,  utk. 
J^A  WRENCE  TA  YLOR,  seised  to  him  and  bis  heirs,  on    Appeal  to  the 

the  1st  of  November,  1788,  for  more  effectually  iBecuring  ChanoeUor   of 

the  payment  of  bis  just  debts  and  other  purposes  surrendered      •  I^nchy  of 

to  the  use  of  Benjamin  •Wibon  and  the  Plaintiff  and  the  [•728]^^ 

survivor  and  his  heirs,  to  stand  fined  and  seised  of  the  pre-  ^  Jocree  of  the 

mises  upon  the  uses  and  trusts  mentioned  by  indentures  of  Vice-Ckaneel' 

equal  date.  hr,  dismissiiy 

By  those  indentures,  between  Lawrence  Taylor  and  the  the  bill,  affirm- 
trustees,  the  trusts  are  declared;  that  they  should  with  all  ®^  ^Y  ^|°>  ^^ 
oonvenient  speed  absolutely  sell  and  diqwse  of  the  same  by  »  "^hearwg  on 
auction  or  otherwise  for  the  best  price,  that  could  be  got  ^  pi  -  ^ff  ^ 
for  the  same:   or  if  the  said  feoffees  should  be  mindful    ^m  f^^  ^ 
to  raise  money  on  all  or  any  part  of  said  premises  by  way  cifio   perform- 
of  mortgage,  and  not  to  sell  or  dispose  of  the  same,  they  ance  of  a  con- 
should  have  power  to  raise  so  much  money  as  should  be  tract  for  sale 
thought  necessary  by  way  of  mortgage  on  all  or  any  part  of  ®f  ■■*  estate 
said  premises  for  the  uses  and  trusts  afker  mentioned:  via.  ^P^"*  ▼anona 
so  much  as  should  be  thought  sufBdent  to  pay  off  and  dis-  ^  ^  .     ,. 
charge  aU  the  just  debts  of  Lawrence  Taghr,  after  aU  his  „  V,  f^  ^ 
]>ersonal  estate  and   effects    should    have   been   applied  in  gnt  iastanee 
discharge  thereof;  and  also,  that  the  feofiees  should  receive  withont  a  re« 
the  rents,  issues  and  profits,  of  the  premises,  and  keep  down  ferenee. 
the  interest  yearly,  as  it  should  become  due;  and,  afker  psfy* 
ment  thereof  and  the  expences  of  the  trust,  pay  Lawrence 
Taylor  20/«  a-year  during  his  £fe;  12/.  a-year  to  his  wife 
for  life  in  bar  of  dower,  if  she  should  choose  to  accept  tlte 
same ;    and    not    otherwise ;  10/.  a-year    to  his  son  James 
Taylor  during  his  life;    to  his   daughter  ilfory,  the  legal 
interest  of  400/.  (56),   payable  yeariy  at  the  expiration  of 

eighteen 

{fifi)  The  expression  was  "  the  legal  interest  of  400/.  a-year." 
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1801.         eighteen  months  from  bis  decease  during  her  life;    and  m 

case  she  should  leave  any  child  or  children,  then  the  interest 

thereof  to  be   paid  towards  maintenance  and   education,  of 

him,  her,  or  them,  till  the  youngest  should   attain   the  age 

of  twenty-one;  and  thei^  the  said  sum  of  400/.   to  be  equally 

divided  among  them,  share  and  share  alike ;  and   in  case  they 

should  all  die,  before  the  youngest  son  should   attain  twent)- 

one,  then  the  said  sum  of  400/.  to  cease  and   sink  into  the 

said  premises ;  and  after  payment  and  satisfaction  of  aD  the 

said  debts,  annuities  and  charges,  to  pay  the  overplus  money 

yearly  remaining  out  of  the  rents  and  profits  and  other  effecti, 

that  should  remain  in  their    hands,  unto   his    son  Lawrence 

Taylor  and  his  assigns ;  and  when  the  said  trusts  should  be 

'I  fully  ended  and  satisfied,  to  surrender  all  said  premises,  whicfa 

should  not  be  sold,  to  his  said   son  Lawrence    Taylor^  his 

heirs  and  assigns  for  ever. 

[724  ]  -         Lawrence  Taylor  died  in  1797.     Soon  after  his  death  die 

Plaintiff,    the  surviving  trustee,    entered  into    a  contract  in 

writing  with  the  Defendant,  executed  on  the  5th  of  October^ 

1797,  to  sell  him  the  trust  estates  for  the  sum  of  1680/.,  to 

be  paid  on  or  before  the  1st  oi  May  next  after  the  execution 

of  a  good  title;  and  oh  the  7th  of  July,   1798,  the  biO  was 

.filed  in  the  Court  of  Chancery  of  the  County   Palatine  of 

Lancaster  against  the  purchaser  for  a  .specific  performasoe 

^  of  that  contract. 

.  When  the  cause  was  heard,  James  Taylor,  the  second  son, 
was  a  lunatic;  and  had  been  so  for  many  years.  The 
widow  was  living ;  and  the  daughter  Mary  stsll  unmarried. 
In  1790  the  trustees  had  made  a  mortgage,  comprising  the 
premises  afterwards  ifold  to  the  Defendant,  but  not  confined 
:  to. them,  for  1700/.  and  firom  an  account  in  evidence  it  ap- 
.peared,  but  not  distinctly,  that  they  had  previously  sold 
some  part  of  the  premises. 

'  The  Defendant  took  possession  of  such  part  of  the  lands 
as  were  in  possession  of  the  widow,  except  the  buildings, 
being  about  three-sevenths  of  the  whole,  and  continued  in 
possession  till  May ^  during  which  time  he  exercised  acts  of 
ownership;  letting  off  part;  digging,  planting;  and  impound- 
ing a  cow  trespassing  on  the  preinises.  The  heir  ba^in^r 
about  the   same  time  got  into  possession  of  the  house  with 

the 
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the  widoWy  the  purchaser  required  an  abstract;  which  Was 
delivered  in  March ;  and  then  he  objected  to  proceed  in 
the  contract. 

.  The.  general  ground  of  objection  taken  by  the  Defendant, 
that  the  Plaintiff  could  not  make  a  good  title,^  rested  upon 
the  following  points:  that  upon  the  construction  of  the  deed 
the  trustees^  having  mortgaged^  had  no  power  to  sell :  the 
want  of  the  usual  clause^  that  the  receipt  of  the  trustees 
shall  discharge  the  purchaser;  the  charges  in  favor  of  the 
widow^  children  and  grand-children;  that  the  widow  had 
not  waived  her  dower,  and  accepted  the  annuity;  the 
possession  taken  by  the  heir  against  the  consent  of  the 
purchaser;  that  the  heir  and  widow  were  not  parties; 
and  that  the  possession  had  not  been  delivered  according 
to  the  actual  agreement.  With  respect  to  that  objection 
the  answer  stated,  that  it  was  at  the  same  time  agreed, 
though  not  made  part  of  the  written  agreement,  that  the 
Defendant  should  be  let  into  possession  of  the  *  meadow 
on  the  2d  of  February,  of  the  arable  and  pasture  on  the 
25th  of  March,  and  of  the  housing  and  building  on  the 
1st  of  May;  being  the  usual  times  in  that  country  for  the 
purchasers  to  take  possession.  The  Defendant  also  stated, 
that  he  believes  there  will  be  a  deficiency  to  answer  the 
charges. 

The  bill  was  dismissed  by  the  Vice  Chancellor  with  costs. 
The  Plaintiff  being  dissatisfied  with  that  decree,  the  cause 
was  upon  his  petition  re-heard  before  the  Vice  Chancellory 
and  the  decree  affirmed  on  the  13th  otJune,  1799. 

The  Plaintiff  then  appealed  to  the  Chancellor  of  the 
Duchy  ( 57 ) ;  and  on  the  1 8th  of  June,  1 800,  the  Earl  of 
Liverpool^  Chancellor,  said,  he  had  understood,  a  doubt  had 

arisen 


1801. 


•  (57)  Iq  Brown  v.  Biggs^  in 
Chancery,  Sittings  after  Trinity 
Term,  1801,  Lord  Eldon,  Chan- 
cellor, expressed  great  doubt, 
whether,  after  a  decree  at  the 
llolls,  affirmed  upoo  a  re-bear- 
ing at  thQ  Rolls,  between  the 
same  parties,  the  unsaccessful 
party   can  appeal    to   the  Lord 


Chancelior,  A  search  was  made; 
and  no  instance  could  be  foand. 
The  appeal  however  was, beard : 
post,  Vol.  VIII,  661.  See  XVI, 
214.  M'Intosh  t.  Townshend, 
XVI,  330.  Fox  V.  Macreth, 
2  CoXf  1581.  Hargr.Jur.Tracts, 
4ol.  Blackburn  v.Jepson,  2  Vei. 
4*  Bea.,  35d. 


Ombrod 
Habdm.an, 
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arifleii  vespectfng  the  jnrisdietioii  of  the  i)ucliy  Court  at  Weii- 
mintter  to  reriew  the  decree  of  the  Vtce-CAaneeOor  at  Ixuh 
caster ;  but  a  search  had  been  made  in  the  records  of  the 
Court,  which  left  no  doubt,  that  the  Court  had  such  appellate 
jurisdiction  ( ^  )• 

The  appeal,  being  then  adjourned,  came  on   again  hefon 
(Jhafftbre,  Justice,  and  Graham^  Baron. 

(  59 )  Mr.  Piggott  atid  Mr.  Stanley,  for  the  Plaintifi: 
Upon  a  b31  for  specific  performance  of  a  contract  it  is  dot 
necessary  to  bring  before  the  Court  any  other  persons  tban  die 
parties  to  the  contract ;  and  the  usual  course  is  upon  a  refer- 
ence to  the  MaiBter  for  him  to  report  what  is  necessary  to  be 
done,  and  who  should  do  it,  under  the  direction  of  the  Courts 
and  for  that  purpose,  that  duch  persons  should  be  made 
parties.  The  objections  made  by  this  Defendant  are  such  as  it 
is  the  usual  course  to  refer  to  the  Master.  In  a  case  befixie 
Sir  Thomas  Sewett,  and  afterwards  upon  a  re-hearing  befiire 
Lord  TTiurlow,  where  a  purchaser  had  been  kept  out  of  poe- 
session  many  years  by  the  unlawftd  possession  of  «a  person,  who 
had  conveyed  his  estate  to  trustees  to  sell,  that  was  not  cod- 
sidered  a  sufficient  ground  for  withholding  the  reference  to  die 
proper  officer  to  inquire  into  the  validity  and  circumstances  of 
the  objection,  with  a  view  to  enforce  performance  of  the  con- 
tract. The  reference  is,  *  to  inquire,  whether  the  vendor  can 
himself  make  a  good  tide,  or  has  the  means  of  <x>mpeDiiig 
others,  who  ought  to  join  with  him  in  making  such  title,  so  to 
do.  Cooper  v.  Denne  (60)  came  on  upon  the  Master*s  report, 
after  a  reference  had  been  directed. 


Serjeant  Clayton  and  Mr.  HaUj  for  the  Defendant. 
Upon  the  answer  and  the  evidence  all  the  necessary  fiicts  are 
before  the  Court ;  tod  a  reference  for  the  purpose  of  any  fitfdier 
information  is  useless.  No  circumstance,  that  has  oocnned 
since  the  origmal  hearing,  ought  to  form  any  ingredient  in  the 
judgment  to  be  pronounced.     No  advantage  therefore  can  be 

taken 

(58)  Said  Wem.  448,  Addison  (00)  4  Bro.  C.  C.  80.  Ante, 
V.  Bmdmarsh,  to  be  by  Act  of  Vol.  I,  505 ;  and  the  bote,  567. 
Parliament  Roake  v.  Kidd,  ante,  647. 

(59)  The  arguments  ear  reia- 
tume. 
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taken  of  the  re<x>very  in  ejectment  against  LawrenceTaylor-^e 
son  since  the  original  decree.  The  facts  as  disclosed  on  the 
pleadings^  justify  the  decree ;  shewing/  that  the  vendor  could 
not  make  a  good  title.  If  a  cloud  appears  upon  the  title,  that 
will  justify  a  dismission  of  the  bill ;  and  this  title  is  liable  to  va- 
rious objections.  Possession  was  not  delivered  according  to  the 
parol  agreement;  which  must  be  taken  into  consideration^  upon 
the  authority  of  The  King  v.  The  Inhabitants  ofLm^don{  61); 
where  it  was  decided,  that  a  parol  agreement  may  constitute  an 
integral  part  of  a  written  agreement ;  or  that  one  agreement 
may  be  part  par6l  and  part  written.  The  deed  empowers  the 
trustees  to  sell  or  mortgage,  in  the  alternative.  They  did 
mortgage  in  1789 ;  and  they  now  contend,  that  a  power 
remained  in  them  to  sell  in  1798.  If  sufficient  knoney  has 
been  once  raised  to  pay  the  debts,  &c.  more  cannot  be  raised 
\}y  the  trustees  under  the  trust :  however  that  money  has  been 
applied.  That  was  decided  by  the  House  of  Lords  (  GS ) :  the 
land  having  once  borne  the  burthen  by  raising  the  money  is 
discharged.  The  answer  puts  the  point  in  issue ;  whether 
sufficient  money  has  been  raised ;  and  the  heir  by  his  entry  on 
the  trustee  claimed  the  estate  as  his. 

Another  objection  arises  as  to  the  application  of  the  mort-. 
gage  money.  There  is  no  clause  of  indemnity.  If  the  funfl* 
is  only  a  secondary  fund,  the  purchaser  is  required  to  see,  that 
the  primary  fund  has  been  applied :  Culpepper  v.  Aston  ( 63  )• 
JHere  the  trust  is  to  raise  so  much  only  as  the  personal  estate 
will  not  pay.  The  purchaser  therefore  purchases  at  his  peril. 
He  is  not  to  be  compelled  to  take  a  title,  that  would  or  might 
subject  him  to  a  CEancery  *  suit.  In'this  case  there  could  not 
be  an  inquiry  as  to  that ;  for  all  the  necessary  parties  were  not 
before  the  Court;  and  therefore  could  not  be  concluded  by' 
any  inquiry  in  this  cause.  The  heir  at  law  is  not  before  the 
Court.  The  second. son  is  a  lunatic;  and  the  interests  of  the 
daughter  and  her  children  cannot  be  provided  for  in  this  suit. 
It  was  decided  in  the  Court  of  Chancery  in  Rose  v.  Cal- 
bncf  (64),  that,  where  there  is  a  doubt  on  the  title,  though 
the  Court  is  against  that  doubt,  a  purchaser  shall  not  be 

compelled 

(61)  8  Term  fiep.  B.  R.  879.  (63)  3  Ch.  Co.  115,  ^t^ 

(62)  Anonymaui,  1  Salk.  153.  (64)  Ante,  186. 
Vol.  V.                          3E 


1801. 


Omerop 

V, 

Hardman. 


[•7«7] 


727 


IBOl. 


Omsrod 

v. 
Hardman. 


CASES  IN  CHANCERY. 

compeDed  to  take  the  title.  The  heir  at  hw",  Ac  tnnraftanti, 
and  the  widow^  have  been  throughout  treated  as  unnecessary 
parties.  •  * 

Another  objection  respects  the  time,  at  which  the  agreement 
ought  to  have  been  completed.  That  the  time  is  ihaterial  is  ixfW 
clearly  settled:  Lloffd  v.  CoOeH  {65):  ForreH  ▼.  £lbef  (66). 
It  b  a  monstrous  proposition,  that,  because  the  Defendant  did 
not  abandon  the  contract  on  the  day,  on  which  H  ought  to  hafe 
been  performed,  not  having  delivered  up  again  possession  131 
a  few  days  afterwards,  he  should  how  be  held  absolutely  con- 
cluded thereby. 

Chambre,  Justice.  ;        - 

Supposing,  ther^  is  an  inflexible  mle,  that  the  Court  cannot 
examine  into  the  title  in  the  first  instance,  but  must  wait  for 
the  Ofiicer*s  report,  that  is  a  complete  answer  to  the  Defiai- 
dant's  case*  But,  supposing,  there  is  no  such  rule  absohrtdj 
inflexible,  and  there  is  an  incurable  defect  of  title,  adnntted  on 
all  hands,  may  not  the  Court  dispose  of  the  suit  in  the  first 
instance ;  and  is  a  purchaser  to  be  compelled  to  take  a  tide 
liable  to  such  incumbrances  as  the  annuity  for  the  lunatic  and 
the  provision  for  the  unborn  children  of  the  daughter,  on  any 
"terms* of  indemnity  whatever? 


[  •728  ] 


Mr.  Piggott,  in  Reply. 
I  do  not  contend,  that  of  necessity  and  invariably  there 
must  be  a  reference;  admitting,  that,  where  it  has  incontestable 
appeared  to  the  Court,  either  in  the  first  instance,  or  afier  a 
reference,  that  a  title  such  as  a  purchaser  ought  to  be  com- 
pelled-to  take,  cannot  be  made  to  him,  such  a  decree'  as  his 
been  made  in  this  cause  is  proper.  But,  where  die  objectioni 
are  such  as  are  of  course  to  be  referred,  viz.  such  as  maybe 
removed,  as  in  this  case  by  providing  for  the  incumbrances, 
or  procuring  the  *  concurrence  of  all  parties,  whom  such 
officer,  to  whom  the  reference  is  made,  shall  find  necessary  for 
the  security  of  the  purchaser,  such  a  decree  is  contrary  to  ill 
Experience,  and  the  practice  of  all  Courts  of  Equity. 

(06)  4  Bro.  C.  C.  469.    Ante,    othor  cases  referred  to,  post,  in 
Vol.  IV,  689.  a  note  to  the  jadgment,  737. 

(66)  Ante,  VoL  IV,  492.  See 


Qmkroo 
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the  Coiirt./Can  atfepdj  i%V?  suob  aaconstaDtly)  not  x>oca8iona]]jr 

and  in  1^  few  iqatancea  only,  but  in  d^Iy  practice  are  referred 

to.  the  examioat^Q  gf  tjil^  appropriate  officer.    Thotigh  the     Hardmav. 

bvaatio  a^  «uch  qamoot.  JQin  in  the  coi^eyance,  the  Cour^t  wotdd 

iiot  hesitate  on  aee^nnt.of  i^  amall  a^  charge^  of  a  temporary 

nature^  to  compel  performiuM^  of  the  contract ;  for  the  Court 

vmy,  and  is  in  the  constant  practice  of  so  doing,  direct  a  coin- 

po^ent  part  of  the  purchase-money  to  be  invested  to  secure 

the  due  paymeqt  of  the  charge ;  and  the  same  may  be  don^ 

with  respect- to  the  daughter  and  her  children;  if  .there  shsjl 

be  any.    Courts  of  Equity  are  in  the  constant  habit  of  com«> 

pelling  purchasers  to  take  much  more  objectionable  indem- 

i^ties;  where  the  incumbrances  are  sinall  and  of  a  temporary 

nature.  .  :  ,   ^^ 

With  respect  to  the  objection,  that  tiie  personal  estate .  pf 
the  surrendegror  waa  to  be  first  applied,  it  is  to  be  observed, 
that  the  trustees  had  nothing  to  do  with  that.  It  was  not 
assigned  over  to  them  by  the  deed.  They  could  not  meddl^ 
with  it  in  any  manner.  Not  a  word  is  said  about  it  in  the 
answer ;  and  the  circumstances  clearly  point  out  a  case  of 
perfect  .insolvency :  the  surrenderor  parting  with  the  whole  of 
his  property;  reserving  only  a  small  annuity  to  himself  and  the 
several  branches  of  his  family.  THis  is  a  deed  of  trust  for 
tiie  benefit  of  creditors ;  and  because  the  trust  authorises 
either  a  mortgage  or  a  sale,  it  is  contended,  that  the  trustees  ^ 
had  no  power  over  the  whole  fee;  and  that  having  made,  a 
mortgage  diey  were  not  at  liberty  to  raise  a  farther  sum  .fqr 
the  purpose  of  the  trust  by  a  sale ;  the  debts  being  unpaid. 
That  objection  does  not  seem  to  make  much  impregsiop.      .  ^ 

No  laches  is  imputable  to  the  Plaintiff:  the  bill  being  filed 
two  months  after  the  Ist  of  May,  the  time,  wh^n  the  contract 
was  to  have  been  performed :  the  Defendant  having  about  that 
time  set  up  the  intrusion  of  a  third  person  without  any  title 
upon  the  premises,  as.  the  ground  of  his  refusing  to  com- 
plete his  contract;  which  is  no  fair  objection.  The  answer 
does  not  say  that  the  *deed  )s  funeium  qfficio  by  the  payment  [  ^729  ] 
of  the  debts ;  that  the  heir  entered  upon  him ;  and  therefore 
he  could  have  no  possession :  but  upqn  that  entry  the  pur« 
chaser  calls  for  an  abstract  of  the  title ;  and  then  takes  the 
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objections  I  have  8tated»  and  the  others  foimdedy  upon  die 
charges  for  the  lunatic,  the  daughter,  and  the  widow;  aB 
which  are  the  subject  of  inquiry  and  arrangement ;  iDCim- 
brances,  that  may  be  removed  or  satisfied.  Farther,  upon  look- 
ing into  the  trust-deed  it  will  be  founds  that  these  lumuitieB  are 
only  charged  till  the  timei  when  the  estate-  should  be  sold 
by  the  trustees;  and  the  interest  of  the  mor^^age  and  debts 
are  in  the  first  place  to  be  paid  out  of  the  rents,  befine 
these  annuities  are  to  attach  upon  them.  As  diese  are 
the  only  objections  appearing  on  the  answer,  the  conclasion 
is,  that  upon  the  inquiry  made  by  the  purchaser,  after  the 
heir  entered  upon  him,  he  was  satisfied,  such  entry  was 
idthout  title*    ' 

With  respect  to*  the  time' and  the  delay,  if  the -purchaser 
afi;er  this  inquiry  had  answered,  and  submitted  to  complete 
his  purchase  oh  a  good  title  being  made  to  him,  the  reference 
might  have  been  immediately  made,  and  the  buainess  settled. 
As  to  the  want  of  parties,  if  there  was  any  tloubt  in  thai 
respect,  such  reference  would  also  have  settled  that ;  and  tiD 
such  reference  it  could  not  appear,  that  the  heir  might  not 
have  become  sensible  of  his  mistake  and  willing  to  join.  Sup^ 
posing  It  necessary  for  him  to  join,  a  Court  of  Equity  would 
not  dismiss  the  bill,  but  would  either  direct  a  reference  on 
that  point,  or  in  the  first  instance  let  the  cause  stand  oyer  far 
the  purpose  of  making  the  heir  a  party.  By  affirming  the 
decree  great  injustice  will  be  done  to  the  creditors.  It  cannot 
be  said,  they  are  not  entitled  to  have  this  contract  perfbmic^ 
If  the  heir  would  join,  and  against  him  unquestionably  they 
could  compel  a  sale,  there  can  be  no  difficulty.  With  respect 
to  the  charge  for  the  children,  if  there  should  be  sufficient 
after  payment  of  the  debts,  to  which  it  is  postponed,  a  snm 
might  be  laid  out  in  the  funds,  or  left  in  the  hands  of  die 
purchaser;  or  it  might  be  the  subject  of  any  other  arrange- 
ment in  the  Office  upon  a  reference. 

The  cases  cited  with  respect  to  the  time  are  all  cases  of 
great  laches,  and  every'  case,  except  Rdse  v.  Calkmd,  came  on 
after  a  reference.  In  that 'case  ther^  was  a  palpable  blot,  and 
nothing  to  be  referred :  yet  the  Lord  Chancellor  was  at  first 
not  disposed  to  make  the  decree  without  a  reference ;  and  only 
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yesterday  in  T^ Marquis  ^f  Hertford^.  Boare{&I),  though 
a  case  of  considerable  laches^  and  there  were  great  difficulties 
as  to  the  title,  the  Lard  Chancellor  would  not  enter  into  them ; 
but  directed  a  reference;  which  by  no  means  infers,  that  the 
Court  will  decree  against  the  Defendant,  and  force  the  tide 
upon  him,  if  afterwards  it  remaina  doubtful. 


ItOl, 


The  Defendant  proposed  to  read  evidence  as  to  the  non- 
deUvery  of  possession  according  to  the  terms  of  the  parol 
agreement  set  up  by  the  answer :  which  was  objected  to  by 
C&ambre,  Justice. 

It  was  said  for  the  Defendant,  that  evidence  may  be  read, 
where  ^the  parol  aigreement  is  not  inconsistent  with  the  written 
agreement.  This  is  to  further  the  written  agreement^  and  to 
secure  what  was  through  carelessness  omitted  to  be  provided 
for  in  the  written  agreement:  viz.  delivery  of  possession  ac- 
cording to  the  custom  of  the  country. 


Ombrop 
Rardmaii. 


Graham,  Baron. 
The  parol  agreement  can  only  be  admitted,  where  the 
written  agreement  is  not  drawn  according  to  the  intention 
of  the  parties  at  the  time.  You  cannot  by  parol  add  any 
thing  to  what  was  the  real  agreement  at  the  time,  after  that 
has  been  correctly  reduced  into  writing.  My  Brother  Chambre 
has  expressed  his  opinion  ;  and  I  entirely  agree  with  him,  that 
the  parol  cannot  be  made  to  form  part  of  the  writtep 
agreement. 

Cbambre,  Justice,  stated  the  case :  and  delivered  his 
opinion: 

The  question  upon  this  appeal  ftom  the  decree  of  the  Fice- 
Chancellor  turns  principally  upon  the  surrender,  made  by 
Lawrence  Taylor,  dated  the  1st  of  November,  1788.  Uiider 
that  surrender  the  trustees  did  not  proceed  immediately  either 
to  sell  or  mortgage:  but  in  1790  they  adopted  a  mode  of 
raising  money  by  mortgage,  at  least  in  part.  There  b  som9 
doubt  upon  the  evidence,  whether  they  did  so  altogether,  or 
not ;  for  in  the  account  in  evidence  it  seems,  as  if  they  had  sold 
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objections  I  have  stated;  and  the  oliiers  finmded,  ufoa  Ac 
charges  for  the  lunatic,  the  daughter,  and  die  widow;  il 
which  are  the  subject  of  inquiry  and  arMngement  3  iBa» 
brances,  that  may  be  remoyed  or  satisfied.  Farther,  upon  look* 
ing  into  the  trust-deed  it  will  be  founds  that  these  anamtiss  at 
only  charged  till  the  time,  when  €be  estate-  ahonld  be  all 
by  the  trustees;  and  the  interest  of  the  mor^rage  and  dehi 
are  in  the  first  place  to  be  paid  out  of  the  rents,  befta 
these  annmties  are  to  attach  upon  them.  As  these  m 
the  only  objections  appearing  cm  the  answer,  die  edoduaB 
is,  that  upon  the  inquiry  made  by  the  purchaser,  after  Ae 
heir  entered  upon  him,  he  was  satisfied,  '  such  entiy  wm 
without  tide. 

With  respect  to*  die  time'  and  die  delay, '  if  tlie-pmrdaar 
afi;er  diis  inquiry  had  answered,   and  submitted  to 
his  purchase  on  a  good  tide  being  made  to  him,  the 
might  have  been  immediately  made,  and  the  business 
As  to  the  want  of  parties,   if  there  was  any  doubt  in  Ail 
respect,  such  reference  would  also  haye  setded  that;  andli 
such  reference  it  could  not  appear,  that  dlie  heir  might  art 
have  become  sensible  of  his  mistake  and  willing  to  join.    So^ 
posing  It  necessary  for  him  to  join,   a  Court  of  Equity  wosU 
hot  dismiss  the  bill,  but  would  either  direct  a  reference  m 
that  point,  or  in  the  first  instance  let  the  cause  stand  oTerftr 
the  purpose  of  making  the  heir  a  party.      By  affirming  tk 
decree  great  injustice  will  be  done  to  the  creditors.     It  caaat 
be  said,  they  are  not  entitled  to  have  this  contract  perfbnoei 
If  the  heir  would  join,  and  against  him  unquestionaUj  drif 
could  compel  a  sale,  there  can  be  no  difficulty.     With  respect 
to  the  charge  for  the  children,  if  there  should  be  sufficW 
after  payment  of  the  debts,  to  which  it  is  postponed,  a  na 
might  be  laid  out  in  the  funds,  or  left  in  the  hands  of  d» 
purchaser ;  or  it  might  be  the  subject  of  any  other  amop- 
ment  in  the  Office  upon  a  reference. 

The  cases  cited  with  respect  to  the  time  are  all  case*  i 
great  laches,  and  every'  case,  except  Rose  v.  Callandf  came  • 
after  a  reference.  In  that'case  there  was  a  palpable  blot,  oi 
nothing  to  be  referred :  yet  the  Lord  Chancellor  was  at  W 
not  disposed  to  make  the  decree  without  a  reference ;  and  ootf 
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fMterday  in  7%e  Marquis  qf  Hertford  v.  Bwre  <  67  ),  though 
%  case  of  considerable  laches,  and  there  were  great  difficulties 
!•  to  the  title^  the  Lord  Chancettor  would  not  enteir  into  them ; 
kml  directed  a  reference;  which  by  no  means  infers,  that  the 
^finxtt  will  decree  against  the  Defendant,  and  force  the  tide 
qpon  him,  if  afterwards  it  remaina  doubtful. 


ItOl. 


:  The  Defendant  proposed  to  read  evidence  as  to  the  non- 
Iplivery  of  possession  according  to  the  terms  of  the  parol 
idpreement  set  up  by  the  answer :  which  was  objected  to  by 
fSkambre,  Justice.  •  , 

.It  was  said  for  the  Defendant,  that  evidencemay  be  read, 
|dtere  >the  parol  aigreement  is  not  inconsistent  with  the  written 
agreement.  This  is  to  further  the  written  agreement,  and  to 
ipcoie  what  was  through  carelessness  omitted  to  be  provided 
1^.  in  the  written  agreement:  viz.  delivery  of  possession  ac- 
Blfding  to  the  custom  of  the  country* 

t. ,     Graham,  Baron^ 

'•  The  parol  agreement  can  only  be  admitted,  where  the 
nitten  agreement  is  not  drawn  according  to  the  intention 
iC  the  parties  at  the  time.  You  cannot  by  parol  add  any 
^ing  to  what  was  the  real  agreement  at  the  time,  after  that 
been  correctly  reduced  into  writing.  My  Brother  Chambre 
expressed  his  opinion  ;  and  I  entirely  agree  with  him,  that 
lie  parol  cannot  be  made  to  form  part  of  the  writtep 
jflpeement. 

'.Chambre,  Justice,  stated  the  case :  and  delivered  his 
pipinion: 

*  The  question  upon  this  appeal  from  the  decree  of  the  Fice- 
Cktmeettor  turns  principally  upon  the  surrender,  made  by 
l^norence  Taylor^  dated  the  1st  of  November ^  1788.  Under 
tmt  surrender  the  trustees  did  not  proceed  immediately  either 
lo  iell  or  mortgage:  but  in  1790  they  adopted  a  mode  of 
cndng  money  by  mortgage,  at  least  in  part.  There  is  som^ 
|0obt  upon  the  evidence,  whether  they  did  so  altogether,  or 
PKil ;  for  in  the  account  in  evidence  it  seems,  as  if  they  had  sold 
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some  parts  before.  -  The  mortgage  in  1790  was  made  for 
1700/.  It  was  hot  confined  t6  th^  prefnises  ?  bnf  k  oomprises 
l!he  whote  of  them.  Lawrence  Taylor  ^died  in  1797 ;  and  soon 
after  his  death  the  contract  was  made  between  •  the  Plaintiff, 
then  the  surviving  trnstee,  and  the  IMendant  for  1680L,  to  be 
paid  on  or  before  the  Ist  'of  'May  liext  after  the  execotioii 
of  a  good  title  to  the  premises.  The  Defendant  alleges,  that 
at  the  same  tune  it  was  agreed,  though  not  put  into  wridng, 
that  h^  was  to  be  let  into  possession  at  the  usual  times  in  that 
country :  viz.  as  to  the  meadow,  on  the  3d  of  February ,  the 
arable  dnd  pasture,  the  £5th  of  March ;  and  the  housing  and 
buildings,  the  1st  of  May,  If  that  agreement  was  made  at 
the  same  time,  it  ought  to  have  been  put  into  writing :  but, 
'as  it  is  not  put  int6  writing,  we  cannot  in  this  suit  take  it  into 
bur  consideration,  as  fhe  pleadings  are  drawn.  It  is  not  voy 
material.  The  premises  were  in  possession  of  several  tenants, 
and  part  was  in  the  possession  of  Lcnorenee  Taylof's  widow. 
After  some  time,  the  precise  time  does  not  appear,  the  De- 
fendant possessed  himself  of  the  land  the  widow  possessed, 
but  not  of  the  mansion-house.  The  lands,  of  which  he  took 
possession,  comprised  about  three  sevenths  of  the  whole.  He 
did  several  acts  as  owner,  upon  the  supposition  of  having  a 
complete  title.  He  received  the  abstract  in  March ;  and  toA 
objections :  but  it  does  not^seem,  that  he  was  deterred  hj  tiie 
abstract  from  considering  himself  as  owner;  lor  he  con- 
tinued in  possession  till  about  ilfay.  It  is  said,  he  required  Ae 
abstract  m  consequence  of  the  son's  conduct;  who  got  into 
the  house  along  with  his  mother ;  and  insisted  on  retainsg 
possession  of  that  and  some  other  premises. 

Against  this  decree  it  was  said,  there  is  an  invariable  role, 
that  the  Court  ought  not  to  decide  upon  the  validity  of  the 
title,  whether  it  is  such  as  a  purchaser  ought  to  accept,  in  the 
ifirst  instance :  biit  the  title  ought  to  be  sent  to  the  Master,  or 
the  officer  of  the  Court ;  and  should  be  taken  into  considera- 
tion by  the  Court  upon  his  Report.  If  there  were  an  inflexible 
rule  of  that  sort,  it  would  dispose  of  the  case.  But  if  no 
authority  had  been  cited,  I  should  find  it  very  diflScult  to  ac- 
cede to  that  idea,  that  there  should  be  such  an  inflexible  Ttde; 
for  if  it  should  clearly  appear  to  the  Court  upon  die  pleadings 
'^nd  the  evidence,  that  there  are  objections,  not  to  be  removed, 
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it  would  be  an  idle  and  unnecessaiy  eiq>ence  to  the  parties, 
to  answer   no  purpose,  to  make  such  a  reference.    We  are 

■ 

however  relieved  from  any  difficulty  *  firom  the  circumstance 
of  a  very  recent  and  decided  authority  ( G8 )  .  by  the  Lord 
CkanceUor. 

'  'The  first  objection  made  to  this  title  isj  that  the  trustees 
have  been  bound  by  adopting  the  power  given  them  of  moit- 
gaging  in  1790;  either  as  an  election ;  or,  that  it  raises  a  pre- 
sumption^  that  there  was  no  necessity  for  a  sale ;  and  upon  the 
whole  instrument  they  were  not  to  sell,  unless  it  was  necessary. 
By  the  mere  act  of  mortgaging  I  cannot  think,  the  trustees 
have  at  all  bound  themselves.  Various  persons  were  to  have 
the  benefit  of  .the  trust:  creditors,  and  the  relations  of  the 
surrenderor,  having  interests  by  the  deed  declaring  the  trust. 
It  would  be  strange  to  say^  that,  .the  trustees  having  by  mort- 
gage raised  a  sum  insufficient,  the  'trust  must  remain  unexci- 
cuted,  and  proceed  no  farther.  There  is  no  weight  therefore 
in  that  objection. 

-  Another  objection  is,  that  the  possession  was  not  delivered 
at  the  time  stipulated  by  the  contract.  It  may  be  material 
to  consider  that  hereafter:  but  upon  this  simple  fact,  con- 
nected with  the  others,  I  think,  there  is  nothing  in  it.  There 
wafr  not  much  stress  laid  upon  it  by  the  Defendant.  Time 
is  frequently  very* material:  but  it  would  be  monstrous  to 
8ay«  the  act  of  a  mere  trespasser,  the  mere  interposition  of 
Lawrence  Taylor  as  a  trespasser,  alone  should  defeat  the  con- 
tract. A  compensation  might  very  easily  be  made,  when  .the 
estate  should  be  recovered,  for  any  disadvantage  from  not 
having  possession  precisely  at  the  day.  But  the  objection 
.goes  a  little  deeper  than  that;  and  we  ought  to  look  at  the 
nature  of  the  trusts.  The  heir  gained  a  very  considerable 
interest  in  the  execution  of  the  trust ;  for  by  the  declaration 
of  the  tcusts  he  is  to  have  the  benefit  of  die  surplus ;  and 
"when  the  trusts  should  be  fully  executed,  if  any  part  of 
the  estates  remained  unsold,  those  were  to  be  conveyed  to 
him.  It  was  stated  in  the  argumev|t,  that  the  trustee  rested 
•ten  years  after  the, mortgage.  Thajt  is  not  exactly  true:  but 
'he  did  rest  a  considerable  time,  tail  after  the  death  of  Ziaio- 
r^nee   Taylor,  the  surrenderor;  who  ! lived  till  1797.    Soon 
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after  his  death  the  trustee  proceeded  Xo  execute  hia  tmsC 
more  fully  by  contracting  for  the  sale  of  the  estates.  Ger* 
tainly  it  was  of  great  importance  to  the  son  to  have  it  asc^^ 
tainedy  and  in  such  a  *  way  that  no  purchaser  could  doubt 
of  it,  that  the  trust  had  not  been  fully  executed,  nrhen  thi6 
Contract  for  sale  was  made.  Therefore  he  at  least  ought 
to  have  been  a  party.  He  was  a  very  material  party.  In 
thi^t  respect  the  proceedings  were  extremely  defective ;  and 
if  the  case  went  no  farther,  it  cannot  be  said,  that  in  that 
situation  the  Plaintiff  was  entitled  to  any  decree  .at  that  time 
for  a  specific  performance.  Therefore  it  was  necessary  either 
to  dismiss  the  biU  for  want  of  parties,  or  to  put  it  in  some 
way,  so  that  he  might  be  brought  before  the  Court.  But 
I  am  afraidi  the  objections  to  this  title  do  not  rest  here :  but 
this  is  an  extremely  powerful  objjection,  and  in  the  artick 
of  time.  I  do  not.  lay  much  stress  upon  the  {M>ssession  taken 
by  the  heir.  I  lay  as  little  on  the  assertion^  that  die  estate 
has  since  been  recovered  back  from  the  heir  by  ejectment 
It  must  necessarily  be  recoveredj  if  an  ejectment  was  brought; 
for  he  had  no  legal  right.  He  had  only  an  equitable  tide. 
But  how  long  was  the  purchaser  to  remain  out  of  possessicm: 
while  disputesj  which  might  be  of  so  extensive  a  natorei 
between  the  heir  and  the  trustee,  might  continue?  I  do  not 
know,  that  it  could  be  settled  in  two  years.  It  eertainlf 
might  occupy  a  very  considerable  time  $  and  would  be  .a 
pretty  strong  obstacle  to  a  specific  performance. 

But  it  does  not  rest  upon  this  objection  only.  There  aie 
others  of  greater  weight;  which-  caimot  be  removed.  How 
are  you  to  dispose  of  the  interests  given  to  the  lunatic  and  die 
unborn  children  of  the  daughter?  It  is  said,  a  suffidest 
sum  of  money  might  be  invested  to  secure  the  sum  girat 
to  the  dau^ter  Mary  for  life,  and  afterwai'ds  to  her  chit 
dren;  and  also  a  sufiicient  sum  to  answer  the  interest  of  the 
lunatic.  In  what  manner  is  that  to  be  done?  Is  the  pm> 
chaser  of  an  estate,  who  was  the  entire  owner  of  his  money 
before  the  contract,  to  take  the  estate  encumbered  with  this 
trust?  Who  is  to  be.  his  trustee?  It  must  be  in  some  per* 
son's  name.  That  person  may  sell  it  out  Is  he  bound  to 
be  responsible  for  the  act  of  any  person,  and  to,  suffer  by 
any  misdemeanor  of  his  ?  Again^  what  difficulties  may  arise 

with 
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with  regard  to  the  application  of  this  money  >  in  which  the 
lunatic   is  interested!     Is  the  purchaser  to  take  upon  him* 
self  the  burthen  of  looking  to  the  execution  of  the  trust,  so 
far  as  respects  the  lunatic?    The  money  might  be  invested: 
but  the  purchaser  would  in  the  same  way  be  responsible  for 
the  acts  of  the  trustee*     If  it  should  be  said,  that  possibly 
before  ^he  officer  of  the  Court  it  might  be  proposed  to  ^ob- 
viate this  by  agreeing,  that  the  purchaser  should  keep  a  suf- 
ficient sum  of  money  for  these  purposes  in  his  own  hands, 
that  would  remove  his  responsibihty  for  another  person :  but 
still  he  would  be  left  encumbered  with   trusts;  which  wiU 
not  expire  till  some  persons  unborn  come  in  e^e,  and  attain 
the    age  of  twenty-one;  encumbered  also  with    the  proper 
application  of  the  money,  not  only  for  the  lunatic,  but  for 
the  infants,  till  the  youngest  attains  that  age.     No  man,  that 
contracts  for  the  piurchase  of  an  estate,   can  be  subject  to 
such  incumbrances,    of  which  he  has  no  notice,  and  does 
not  mean  to  take  upon   himself  such  trusts.    There  would 
be  a  necessity  for  another  suit  in  equity ;  in  order  to  have 
this  money  invested ;  so  as  to  put  the  money  and  the  interests 
of  the  parties  under  the  protection  of  the  Court.    Grranting 
a  specific  performance  is  not  to  be  claimed  as  matter  of  right* 
It  is  in  the  discretion  of  the  Court ;  and  will  not  be  done, 
imless  complete  justice  can  be  done   by  the  party  seeking 
it  ( 69  )•     There  is  no  right  in  the  vendor  in  this  case  to  go 
to  law  for  damages  for  a  breach  of  the  contract.    There  is 
a  good  title  implied  perhaps  in  every  contract :  but  here  the 
completion  of  the  title  being  by  the  terms  of  the  contract 
fixed  for  the  1st  of  May  is  a  condition  precedent.    He  comes 
into  equity  under  such  circumstances,  that,  giving  him  the 
advantage   of  every  person    interested  coming  in  and  con- 
curring to  make  a  good  title,  still  it  appears  upon  the  whole 
proceedings,  that  some  objections  are  of  a  nature,  that  could 
not  be  removed.  . 


1801. 


OlfBROD 

V. 

Hardman* 


[  ♦784] 


Specific  per- 
formance not 
of  right,  bat  in 
the  discretion: 

I 

of  the  Coart. 


(69)  See  ante,  Calverley  v. 
Williams,  Calcraft  v.  Roebuck, 
Vol.  I,  210,  221,  and  the  note, 
226.  Post,  Emery  v.  IVase,  846. 
VIII,  605.  White  v.  Damon, 
YII,  30.   IX,  608.    Martbekr. 


Buller,  X,  292.  Ma9on  v.  Ar- 
mitage,  XIll,  25.  Hitt  v.  Buck- 
ley, XVII,  394.  XVIII,  lit. 
Howell  V.  Oeorge,  1  Madd.  1. 
Martin  v.  Mitchell^  2Jac.  Sf 
Walk.  413. 
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Under  these  circumstances  therefore  I  am  of  opinion,  diat 
a  title  cannot  be  made  to  the  purchaser,  but  at  a  consider- 
able distance  of  time,  and  with  the  aid  of  other  parties;  sad 
that  the  purchaser  would  be  kept  out  of  possesaicMi  a  ooa- 
sideraUe  time:  that  therefore  it  was  quite  unneoeflaaiy  to 
aend  this  to  the  officer  of  the  Court ;  and  the  decree  is  prt- 
per;  and  ought  to  be  affirmed. 


[*735] 


Gkaham,  Baron. 

I  perfectly  concur  in  the  opinion,  and  adopt  the 
that  have  been  delivered:  but  as  the  course  of  this  Cont 
is,  that  our  opinions  are  to  be  carried  to  the  Ckameeliar,  who 
makes  the  decree,  I  shall  very  shortly  explain  my  reaaons  far 
thinking,  the  decree  below  is  perfectly  right.  This  is  not 
the  common  case  of  either  a  devise  or  a  surrender  for  the 
purpose  of  raising  money  either  by  sale  or  mort^^age.  It  ii 
probable,  a  sale  *  was*  thought  in  the  first  instance  neoer 
tary:  if  so,  it  looks  as  if  the  parties  thought,  that  aak 
should  be  immediate;  for  it  is  directed  to  be  with  aH  coa- 
venient  speed.  •  Probably  it  was  meant  to  take  place  even  ii 
the  life  of  the  surrenderor :  but  if  the  trustees  chusfis  not  to 
sdl  but  to  raise  money  by  mortgage,  then  it  goes  on  to  pn>- 
iride  for  the  payment  of  the  debts  and  all  these  chaigei; 
and  then  concludes  with  a  direction,  when  the  trusta  shaU  be 
iaSfy  satisfied,  to  surrender  the  premises  remaining  unsold  to 
the  son  and  his  heirs.  These  provisions  are  so  made  as  to 
leave  it  very  doubtfid,  whether  the  trustee  having  chosen  Ae 
mode  of  a  mortgage  and  a  partial  sale  can  now  of  his  own 
authority  eicecute  those-  trusts;  and.  of  that  I  have  great 
doubt.  I  do  not  mean  to  say,  whether  the  creditors  nmit 
thereby  lose  the  benefit  of  the  trust;  or,  whether  the  trmts 
do^  not  devolve  upon  a  Court  of  Equity. 

But,  supposing  there  was  no  doubt  upon  the  eonstmetioBi 
can  it  be  contended,  that  very  reasonable  doubts  -do  not  nam 
arise  with  regard  to  the  propriety  or  necessity  of  a  sale  at 
all?  What  sums  of  money  have  been  applied  firom  the  pe^ 
sonal  estate?  What  sums  have  been  raised  by  mortgage t 
What  was  the  extent  of  the  debts;  and  what  has  been  the 
conduct  of  the  trustees  ?  These  are  very  natural  questions 
requiring  solution,  and  a  judicial  investigatiimy  why  this  man 

should 
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should  now  proceed  to  a  sale;  which  was  not  deemed  neces- 
sary in  the  whole'  life  of  the  surrenderor.  Add  to  this  the 
conduct  of  the  heir,  insisting  upon  his  title.  I  agree,  his  fai- 
•tiftusioii  is  of  no  consequence.  Learning  the  resistance  of  the 
heir  the  purchaser  laid  it  before  Counsel;  who  thought,  the 
power  of  sal^  was  gone.  Nothing  was  done  to  remove  the 
dbjection ;  which  was  very  broadly  and  £urly  stated.  That 
the  heir  is  entitled  to  something  is  very  clear:  viz.  the  sur- 
plus, after  all  the  trusts  are  satisfied.  No  steps  were  taken 
to  satisfy  the  purchaser :  but  a  bill  in  equity  was  filed.  Is 
that  the  way  to  treat  a  purchaser?  He  finds,  he  has  bought 
a  law-suit;  -for  if  the  heir  resists,  it  is  impossible,  that  any 
thing  can  be  done  without  calling  the  trustee  to  an  accfount. 
His  conduct  has  thrown  the  affairs  of  this  trust  into  such  a 
situation,  that  none  but  the  creditors  can  call  for  a  sale.  It 
is  impossible  td  siay,  such  a  suit  is  not  now  become  neces- 
sary. Then  they  institute  a  suit  perfectly  defective.  What  is 
the  effect  of  sending  it  to  the  Master;  when  we  see,  the  title 
can  only  be  good,  if  the  heir  and  other  persons  join.  There 
^  would  be  -a  very  considerable  lapse  of  time  to  make  the 
heir  at  law  a  party.  Then  after  a  very  expensive  litigation 
and  two  or  three  years*  delay  the  purchaser  might  have  his 
^title  cleared,  and  his  costs;  which  do  not  repay  him  one 
half  the  expence  he  has  incurred<<  Can  a  Court  of  Equity 
toy  that  ?  How  can  it  be  done  out  of  Court  ?  No  one  is 
competent  to  treat  with  this  lunatic.  The  purchaser  must 
Iti  the  first  place  have  taken  out  a  Commission  of  lunacy: 
be  is  not  competent  to  act  for  the  lunatic  or  the  infants.  It 
is  impossible  therefore,  that  these  afiairs  -could  be  cleaied  up 
fill'  a  long  period  elapsed.  He  could  not  compel  the  widow 
to*take  thiis  provision  instead  of  dower.  It  was  not  to  be 
settled  in  any  way  but  by  a  suit  in  ^uity ;  which  the  De- 
"fendant  did  not  mean  to  buy. 

Mr.  Hall  quoted  a  case  (  70)  before  the. House  of  Lords  to 
this  effect.  An  estate  was  Umited  to  trustees  for  the  payment 
of  debts  and  legacies.  The  trustees  raised  the  money; -but 
.instead  of  applying  it  according  to  the  trust  converted  it 
.t6:  their  own  use;  and  it  was  resolved,  that  the  heir  should 
■      .  '   •  •  ■         have 

V    ^^'  (70)  Awm.  1  Salk.  163. 

'    hvA  baa  been  misapplied  by 
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[•736] 


An  estate 
ha?ing   once 
borne  a  charge 
in  fa?oar  of 
legatees  or  cre- 
ditors is  dis- 
charged; 
though  the 
the  troslees. 
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laoi.         have  the  land  discharged;   and  the   legatees,  as  it  is  ei- 
pressedy  but  that,  I  take  it,  must  mean  the  creditors  as  wdl 


contract  is 
material. 


^^  as  the  legatees,  should  take  their  remedy  against   the  trot* 

Hardman.     tees.     I  thought  it  a  very  strong  position:  but  I  find,  that 

Chief-  Baron  Comyns  in  his  very  accurate  JDigest  has  it ;  and 
when  I  compare  it  with  other  cases,  as  powers  over  land,  or  usj 
particular  charge,  or  an  equitable  mortgage,  wher^  the  estate 
has  once  borne  the  burthen,  it  is  discharged  in  the  handi 
of  the  heir;  and  creditors  are  in  no  better  condition  in 
that  respect  than  legatees:  the  estate  having  borne  the 
burthen  once  for  all  must  not  bear  it  again. 
The  time  for  There  have  been  several  cases,  where  the  Court  has  had 
performance  of  ^^  g^^  ^f  difficulty  in  saying,  they  will  not  keep  an  un- 
willing purchaser  or  vendor  before  the  Court.  The  Court 
had  been  formerly  for  some  time  very  loose  upon  this ;  and 
there  was  one  case  before  Lord  T^urfotr,  •from  which  n^ 
opinion  revolts:  but  in  Whittaker  v.  WAittaker  {71  )  it  ap- 
pears, that  Lord  Kent/on  upon  the  bill  of  the  vendor  eiAer 
to  have  the  contract  completed,  or  to  be  released  "fircMn  it^ 
'recalled  the  true  rule;  holding,  that  the  vendor  was  net 
to  wait  the  arrangement  of  the  testator's  aflbirs;  and  di- 
recting the  contract  to  be  deUvered  up. 
[  737  ]  Ii^  Lloyd  v.  CoUett  ( 7S  )  I  was  Counsel  for  the  Defiendiiit; 

and  upon  the  motion  for.  the  injunction  to  restrain  his  actioo 
for  the  deposit  we  gave  our  reasons ;  that  they  had  not  enu 
given  an  abstract ;  and  only  filed  their  bill  on  the  16th  of  Ai»- 
vember ;  though  the  contract  was  to  have  been  completed  oa 
the  25th  of  March  preceding.  We  also  gave  some  evidence  to 
shew,  the  Defendant  would  be  a  loser  by  enforcing  the  cootnet 
at  that  time.  But  the  Lord  Chancellor  asked,  whether  dim 
was  any  instance  of  sustaining  a  contract,  where  no  step  had 
been  taken  by  one  party,  and  the  other  had,  inunediatdy, 
when  the  time  was  lapsed,  insisted  upon  his  deposit,  and  rs- 
fused  to  be  bound ;  and  he  refused  the  motion  f  holding,  diat 
if  the  time  is  totally  neglected,  the  contract  cannot  be  insisted 
on. 

(71)  4  Bra.  C.  C.  81.  v.  JElwct,  Spmrrier  r.  HmetA. 

(72)  4  Bro.  C.  C.469;  ante,  Harringim  v.  tVk^der,  IV,  493, 
Vol.  IV,  G89  ;  4iee  the  note,  067,  686.  Guegt  v.  Hut^rwf, 
691.  7%e  Marquis  of  Hert-  post,  8(8.  FordBycc  v.  F0ni, 
ford  V.  Boore,  ante,  719.  Forrest  4  Bro.  C.  C.  494. 
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Upon  these  grounds  therefore  it  is  impossible  in  this  case  1801. 

to  make. a  decree  for  a  specific  performance;  which  would  tie  {\^^^^^ 

up  this  Defendant  for  years  ( 73-).  i,, 

— i— ^— — — — ^—  Hardman. 

Costs  were  pressed  for  by  the  Defendant,  but  refused ; 
on  the  ground,  that  it  is  very  much  the  common  course  of 
the  Court  to  consider,  that  there  must  be  a  jeference  to  the 
Master. 

(73)  See  as  to  this  case  Jenkins  v,  Hiilt,  post,  Vol.  VI,  646, 
and  the  note,  654.  Sng.  Vend.  Sr  Pwr.  6th  edit  437,  Q.  ( I )  443. 

1799. 

19#A. 

LADY  ELIBANK  r.  MONTOLIEU.  ^^^l- 

Feb.  \9tk. 

TN  1795  Lady  Cranstoum  died  intestate ;  possessed  of  large    Upon  the  bill 

personal  property ;   leaving  two  brothers  and  two  sisters  of  a  married 

her  next  of  kin.     Lewis  Montolieu^  one  of  her  brothers,  took  -^^raan,  enti- 

out  letters  of  administration  to  her.  *'®J^^  *  •^*'"® 

The  bill  was  filed  by  Lady  EUbanky   one  of  the  sisters,      .  . 

^  ^  ^  *  ,  '  estate  as  one 

agdnst  her  husband  Lord  EUbanJc  and  against  MontoUeu ;  ^f  ^^  q^^^  ^f 
prajring  an  account  of  the  Plaintiff's  share,  and  that  it  may  kiD  of  the  id- 
be  settled  on  her  and  her  family.  testate,  against 

The  Defendant  Afo«/o/i^ii  by  his  answer  claimed  to  retain  [7381^®''*"*" 
Lady  Elibahk's  share  towards  satisfaction  of  the  debt  due  to  band, 

him  fipom  Lord  ElibanJc  by  two  bonds:  one  dated  the  31st  of  •?^  *^®  *^"*" 
M.y.  .783.  fo,  I^.«.  9..  9*:  *e  oU.»,  d.«d  ^  .«.  .f  i:^:;^^ 
November t  1794,  for  1000/. ;  upon  the  ground  of  the  provision  ^q  retain  to- 
made  for  the  Plaintiff  by  the  settlement  previous  to  her  mar-  wards  satisfac- 
riage  with  the  Defendant  Lord  EUbank  in  1776.  By  that  tioa  of  a  debt 
setflement  the  sums  of  12,000/.  and  5000/.  New  SotUh  Sea.  ^7  ^^"^  ^'®» 
Annuities  were  settled  in  trust  for  Lord  Eltbank  for  life ;  and  J^.  nusband  to 
after  his  decease  for  Lady  EUbank  for  life  as  a  jointure  and  in  i  \  . 
lieu  of  dower  or  thirds;  and  after  the  decease  of  both  in  trust  ^^^  entitled  to 
for  the  children.     The  sum  of  4000/.  New  5ott/A  Sea  An-  retain ;  but  that 

unities  the  Plaintiff's 
share  was  sub- 
ject to  a  farther  provision  in  favour  of  her  and  her  children ;  the  settlement 
on  her  marriage  being  inadequate  to  the  fortune  she  then  possessed ;  and 
it  was  referred  to  the  Master  to  see  a  proper  settlement  made  on  her  and 
her  children ;  regard,  being  had  to  the  extent  of  her  fortune  and  the  settle- 
ment already  made  upon  her. 


788  CASES  IN  CHANCERY. 

1801.         nuitiea  were  settled  in  trust  for  her  separate  use  for  life,  and 

)f^  after  her  death  for  her  children;    and  8000L   5  per  ccmL 

Elibank       B^^  Annuities  for  her   separate    use  for    life,    and  after 

V,  her  death   for  her  children,  as  she  should  by  will  appoint 

MoNTOLiBU.    AH  these  sums  were  her  property  before  marriage.      The 

settlement  also  gave  her  some  contingent  intereats.  ^' 

In  the  entail  of  Lord  EIibank'%  estate  a  power  was  reserrci 
to  charge  200/.  a-year  jointure,  and  50/.  a-year  to  each  of  Ub 
younger  children,  not  exceeding  in  the  whole  200/.  a-jear, 
imder  a  condition,  that  the  estate  should  be  chargeable  widi 
only  one  jointure  at  a  time ;  and  that,  if  the  power  of  charging 
for  children  had  been  exercised  by  a  preceding  heir  in  tail, 
the  heir  in  possession  should  not  charge  for  his  younger  chil- 
dren. The  Defendant  Lord  EUbank  by  his  answer  stated, 
that  a  former  Lord  EUbank  did  charge  to  the  full  extent  of 
that  power. 

The  Solicitor  GenercU^  Mr.  Grants  and  Mr.  Alexamder^ 
'    for  the  Plaintiff. 
The  Plaintiff  desires  an  account  of  the  personal  estate  of 
Lady  Cranstown  ;  and  that  a  provbion  may  be  made  for  her. 
The  Defendant  MontoUeu  insists,  that  is  not  to  be  done ;  be- 
cause he  is  a  creditor  of  her  husband ;  contending,   that  thii 
case  is  out  of  the  usual  rule,  upon  which  the  Court  acts  for  a 
wife ;  and  that  there  is  no  necessity  to  come  to  this  Court :  the 
fortune  not  being  in  Courts  nor  under  the  control  of  the  Cooit 
In  Jewson  v.  Moulson  (74)  Lord  Hardwicke  held,  that  is  not 
a  necessary  ingredient  to  enable  .  the  Court  to  act  npon  the 
property:  and  that  this  Court  would  interfere,  to  prevent  die 
husband  from  obtaining  it  through  a  Court  of  concurrent 
[  ^  739  ]      jurisdiction,  ^^'as  the  Ecclesiastical  Court ;  because  that  Court 
cannot  give  the  wife  a  remedy ;  though  he  doubted^  where  it 
could  be  got  at  without  the  aid  of  this  Court,  or  a  Court  of 
concurrent  jurisdiction ;  and  he  states,  that  the  rule  is  as  dd 
as  the  time  of  King  Charles  the  First ;  and  cites  a  case  firom 
TothiU.    There  have  been  many  instances  of  an  injunction 
to  restrain  the  husband  from  proceeding  in  the  Eloclesiastical 
Court,  refusing  to  make  any  provision  for  his  wife ;  and  that 

Court 
(74)  2  i4/ife.  417.. 
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Court  having  no  power  to  compel  him  ( 75  )•  The  ctsee 
upon  this  subject  are  collected  in  Mr.  Cox's  note  to  £oMvil  ^ 
Brander  (  76 ) ;  and  the  result  is,  that,  where  the  property,  is 
a  aubject  of  equitable  cognizance,  it  is  not  material,  whether 
the  wife,  or  the  husband,  or  his  representatives  or  genecal  MMh 
signees,  come  for  the  aid  of  the  Court  A  wife  in  the  situation 
of  this  Plaintiff  therefore  may  come  to  this  Court  for  the 
purpose  of  having  that,  to  which  she  is  entitled,  secured  to 
her  and  her  family,  and  part  settled  to  her  separate  use.  She 
is  entitled  to  the  same  reference  as  was  directed  in  WorraU 
V.  Marlar  and  Bushnan  v.  Pell  (77),  for  the  purpose  -of  re^ 
ceiving  a  proposal  for  a  settlement*  In  fVrigki  v. Buiier{78) 
the  Master  of  the  Rolls  observes,  that  it  is  now  determined^ 
that  an  action  will  not  he  against  the  executor  for  property 
bequeathed  to  a  married  woman  (79);  and  one  of  the  reasons 
is,  that  the  husband  would  get  it  free  from  the  condition  a 

Court 
(76)  MealU    v.  MeaUs^    HiL    into  this  Court  by  the  Equity  of 

the  mortgagor. 

The  eases,  that  have  oeoorred 
upon  this  point  siDce  those  r»» 
ferred  to  by  the  notes  of  Mr .Cbr 
and  Mt.  Sanders,  are  Macauioff 
V.  PkUips,  ante.  Vol.  IV,  16: 


T801. 


Lady 
Eli  BANK 

HONTOUEV. 


V.  means 
1764.  See  the  note,  ante,  617, 
in  Blount  v.  BestUnuL  Stfine- 
house  V.  Stomehouse,  \DicJc,  98. 

(76)  1  P.  Wms.  468.  Thp  dis- 
tinction, upon  which,  that  ease 
was  decided  in  favoar  of    the 


hnsband's  assignees,  and,  as  it    as  to  the  general  assignees  of 
seems,  without  giving  the  wife    the  hosband,  Burden  v.  Bean, 


any  part  of  the  fund,  that  the 
assignees  were  not  the  PlaintiflTs, 
has  certainly  not  been  attended 
to  in  the  more  recent  anthori- 


Oswell  V.  Probert.  Brown  v. 
Clerk,  and  Freeman  v.  Parsley, 
IT,  607,  and  the  note,  609,  680. 
Ill,  166,  421 ;  and  as  to  a  par- 


ties; abd  this  farther  observation  ticnlar  assignee  for  valuable  con- 
arises  upon  that  case ;  that  it  is  sideration.  Like  v.  Beresford, 
questionable,  whether  it  could  III,  606.  Franco  v.  Franco,  IV^ 
afford  a  ground  for  the  appliea-  616;  add  HiU  v.  Atkinson,  there 
tion  of  the  principle,  upon  which  mentioned  in  a  note,  630.  JBI- 
that  distinction  rests  :  the  sub-  Uott  v.  Cordeli,'6  Madd,  149. 
ject  being  a  mortgage ;  with  re-  (77)  Mr.  Ow's  note,  1  P. 
spect  to  which  it  must .  be  re-  Wms.  469. 
membered,  that,  the  estate  being  (78)  Ante,  Vol.  II,  673;  more 


absolute  at  law,  the  mortgagee, 
whether  as  Defendant  to  a  bill 
of  redemption,  or  as  Plaiintiff  in 
a  bill  of  foreclosure,  is  forced 


fully  stated  in  Butter  v.  Maclean, 
IV,  63 1. 

(79)  Decks  V.  Sirutt,  6  rerm 
Rep.  B.  R.  690. 


.«■ 
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10O1.         Court  of  Equity  interposes.    It  is  not  necessary  th^re&re,  dut 


y^  the  property  should  be  in  this  Court,  or  in  the  hands  of 

teuBANK       trustees;  for  if  it  was  in  the  Ecclesiastical  Courts   or  in  the 

V.  hands  of  an  executor  or  an  administrator,  the  interest  of  the 

■y^™^^*    wife  is  •  protected.    That  case  related  to  a  i^idue  of  personal 

'-  ''      estate  in  the  hands  of  an  administrator;  for  which  it  was  not 

necessary  to  come  here.;  but  that  was  held  not  to  make  anj 
difference.  But  suppose,  the  husband  could  sue  at  law,  this 
Defendant  could  not  make  this  defence;  that  he  will  not  pay; 
but  will  keep  this  fiind  in  satisfaction  of  the  husband's  debt  to 
him ;  for  it  is  «lear,  at  law  a  creditor  of  the  husband  cannot 
set-off  the  husband's  debt  against  the  demand  of  the  husband 
and  wife ;  and  being  entitled  in  her  right  he  must  sue  with  bcr. 
Still  less  should  he  be  permitted  to  retain  in  Equity  upon  tint 
ground ;  for  where  he  is  permitted  to  avail  himself  of  the  1^ 
right,  the  right  must  be  clear.  There  have  been  several  other 
cases,*  in  which  the  Court  has  acted  upon  a  residue  just  at  if 
the  property  was  in*  the  hands  of  trustees.  The  accidait, 
that  MontoUeu  is  the  administrator,  cannot  alter  the  right  of 
the  wife.  In  Atkertan  v.  KnoweU  a  husband,  entitled  in  righ 
of  his  wife  to  an  incon^e,  being  unable  to  maintain  hery  die 
'  Court  referred  it  to  the  Master  to  see,  what  it  would  be  proper 
to  allow  her  out  of  that  fund.  Sleech  v.  Thorington  {^)\ 
Watkyns  v.  Watkyns,  there  cited:  Milner  v.  Coltnet  {81): 
Ogkmder  v.  Boston  {82). 

The  only  ground  that  can  be  taken  against  this  bill,  is,  thtf 
liOrd  Elibank  became  the  purchaser  of  what  might  in  future 
accrue  to  Lady  EUbank ;  but  there  is  no  stipulation  of  dift 
sort  in  the  settlement;  nor  any  indication  of  that  intentioa 
On  the  contrary  all  the  funds  .settled  are  her  own  ;  and  a  vet; 
scanty  provision  is  mude  for  her  out  of  his  estate.  In  Bwrd» 
y.  Blaster  in  1775,  the  husband  having  become  a  banknipt, 
the  question  arose  between  the  assignees  and  the  wife*  The 
bin  was  filed  by  the  assignees;  and,  though  an  objection  im 
raised  on  account  of  the  settlement,  the  wife  obtained  her 
Equity.  In  Pawlet  v.  Delaval{8S)  it  is  laid  down(M)» 
that  though  the  Court  will  make  a  decree,  where  the  husband 

and 

(80)  2Fea.  660.  Ante.VoL  II,        (82)  1  Vem.  30©. 
499.  (88)  2  Vet.  663. 

(81)  2  P.  Wms.  038.  (84)  2  Ves,  669. 
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and  wife  are  parties,  where  the  wife  has  a  proper  settlemeiity  1801. 

to  pay  to  the  huflband  and.wife^  where  the  w^  has  not  had  a  ^TT 

sufficient  setdement,  the  Court  will  not.    As  to  the  form  of  £ub^uik 

this  suit,  the  wife  sues  alone,  it  is  true,  not  with  her  husband :  «• 

but  that  was  the  case  in  WorraU  v.  Marlar.    U  she  has  the  Momtomw-k 
Equity  against  her  husband,  she  must  be  entitled  tosue. 

The  Attorney  General,  Mr.  Mnif/fetf ,  and  Mr.  W.Agar,       i  741  ] 
for  the  Defendant  JMbn/o/jeif. 

The.  objection  to  the  form  of  the  suit  would  merely  occasion 
delay ;  and  a  bill  would  be  filed  in  their  joint  names. 
.  There  is  no  case,  in  which  the  C!ourt  has  decreed  against 
a  trustee,  who  had  paid  the  husband  without  suit,  that  the 
wife  had  an  Equity  to  charge  the  trustee.  The  husband  suing 
in  the  Ecclesiastical  Court  is  suing  persons  unwilling  to  pay 
him;  and  the  trustee  or  executor  so  sued  has  come  into 
diis  Court  to  restrain  him.  That  is  quite  a  different'  case. 
Suppose  the  husband  institutes  a  suit  in  the  Ecclesiasticlal 
Court ;  and  the  trustee  submits  to  pay  i  could  the  wife  come 
here  and  say,  it  was  in  fraud  of  her  Equity?  Lord  Hard' 
wicie  in  Jewson  v.  Mouhan  supposes  a  case,  where  the  husr 
band  can  come  at  the  property  without  the  aid  of  the  Court. 
AD  the  instances  are,  where  the  person  has  refused  to  pay, 
unless  compelled  by  a  Court  of  Equity.  That  gives  the  juris- 
diction ;  and  none  can  be  produced,  where  the  executor  lias 
been  prevented  firom  jiaying  to  the  husband,  if  he  chose  to 
do  so ;  or  where  having  piud  to  the  husband  he  has  been 
charged  as  upon  a  breach  of  duty  by  reason  of  that  payment ;  . 
and.  made  to  refimd.  The  case  of  Warrall  Vm  Marlar  is  9l 
singular  one ;  and  wfis  influenced  by  the  insolvency  of  the 
husband :  but  this  Plaintiff  has  a  competent  provison. 

This  case  is  certainly  new  in  the  circumstance,  that  the 
husband  is  debtor  to  the  other  Defendant:^  but  if  he  could  • 
have  paid  the  husband,  and  the  Court  would  not  have  made 
him  refund,  there  can  be* no.  difference  from  his  retaining 
i^ainst  the  husband.  Suppose,  Lord  EUbank  had  sued,  and 
the  Equity  of  the  wife,  having  a  very  large  provision,  was  out 
of  the  question,  this  Coiurt  would  never  compel  the  adminis- 
trator  to  pay  that  share  to  his  debtor,  unless  the  latter 
would  allow  the  debt.  This  Court  goes  infinitely  beyond  Courts 

Vol.  V.  8F  ef 
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l«Ol.         rf  Law  as  to  ^t-oflT.    It  would  be  strange  to  permit  the  wife 

T^  to  intervene  against  4;ke  adnunistrator  ^petaining,  where  she 

ELIBAI4K      ^"'^  ^^*  intervene  to  prevent  his  paying  her  husband  and 

^.  tb^  4iliBband  paying  his  debt  ovit  of  diat  -BmrOim^if.  Jikuieri 

MoMTOLtKU.  JewBom  t.  MaukMf  and  all  the  other  casesi  go  lipott  the  aaBW 

ground:  thattheproperty  was  in  the  Courts  afeidlll^hiiabtfsd 
or  his  assignees  could  not  have  it  without  the  assiatance  of  the 
:  '  J  Cloinrt  In  this  ease  the  Plaintiff  comes  to  get  it  fronttiea^^^ 
[  *74@  ]  •strator  contrary  to  the  plamest  Equity  between  hfan  and  her 
husband.  •  There  is  no  instance  of  a  bill  by  the  wife  against 
her  husband  to  have  the  property  setded  to  her  aepamte  use; 
which  b  the  object  of  this  bill.  This  property,  though  rabject 
to  theiBquity  of  the  wife,   is  the  property  of ''lii«  husband: 

Paeiery.Wyndham{S5). 

•  •    '   ■     ■  ■ 
»  ■  ■-  .  . 

The  SoKeitar  GenenO^  hi  Reply. 
Pmeier  v.  Wyndham  has  nothing  to  do  with  this  case.  The 
wife  being  dead,  and  without  issue,  the  question  arose  between 
the  assignees  of  Mr.  Packer  and  the  next  of  kin  of 
Mn*  Packer;  and  it  was  insisted,  that,  if  the  agreement  had 
been  carried  into  execution, '  Mr.  Packer  would  hare  been 
entitled  to  the  money ;  and  she  having  been  provided  fiir 
during  her  life,  and  being  dead,  and  not  having  left  any 
children,  the  purpose,  for  which  the  Court  laid  its  hand  upon 
Ihe'property,  to  seettre'  a  settlem'fefit,  was  at  an  end.  -  The  rule 
is  clearly  laid  down  in  March  v.  Head(S6);  and  it  is  nowa 
settled  rule;  that  if  a  husband  in  right  of  his  Wife  becomes 
entitled  to  any  sum,  exceeding  9001.  (87),  this  Court  wiD  not 
permit  him  to  have  it  without  a  reference  to  the  Master-  fbr 
Ae  purpose  of  a  settiement;^  unless  the  wife  consents,  that 
it  shaU  be  paid '  to  her  husband.  The  rule  is  cl^ar,  dial, 
wherever  the  husband  becomes  entided  to  sue  in  right  df  his 
wife,  she  must  consent,  that  he  shall  have  it,  or  he  is  under 
the  necessity  of  making  a  settlement ;  unless  the  Master  ii 
of  opinion,  that  tiie  settiement  already  made  by  the  husband 

is 

(86)'  Pree.  Ch.  412.  '  order  to  give  it  to  her  hasbaad 

(M)  3  Atk.  720.  *'  has  beed  ezteodlBd  from  IMl.  to 

(87)   By  a  late  mle  of  the  tOOl.      See   EhDortky  v.  Widt^ 

Coart  the  sam,  for  which  the  9ieadf  iJae*  ijr  Wmik.  09. 

wife's  oonsent  is  required,    in 
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k  such  as  to  answer  aH  the  puiposes  of  the  wife.    Packer  v.         ISOl. 

Wyndham   is    mentioned  by  Lord  HardwieJce   in  Bates  v.  t"^ 

Dandy  {9S)  as  consisting  of  many  particular  circumstances.      Eliban'k 

Worratt  v.  Marlar  has  determined,  that  the  wife  may  file  the  v. 

bin  by  her  next  friend ;  and  there  can  be  no  doubt,  that  this    Montolieit. 

Plaintiff  has  an  interest,  that  will  enable  her  to  file  such  a  bill 

for  the  purpose  of  having  her  property  ascertained.     Lord 

EUbank  is  passive.     It  is  true,  if  he  had  assigned  this  to 

MofiioUeu,  that  might  have  bound  the  PlaintifF:  but  he  hiis- 

not  done  so.    This  administrator  standi  in  the  character  of 

tkistee;  and  has  no  right  to  object  merely  for  his  own  ad-^ 

vantage.     If  this  bill  should  be  dismissed,  the  Defendant  would 

not  be  discharged:  but  on  the  death  of  Lord  Elibank  the 

right  would  survive ;  and  she  might  file  a  hew  blAl     It  is  not 

like  a  release.     If  a  proper  ^settlement  has  not  been  made/      [  *  743  ] 

tibtere  must  be  a  proposal  laid  before  the  Courf,  as  in  Worratt 

V.  Marlar.      That  must  be  made  by  the  husband,  not  by 

Montolieu ;  who  has  no  more  right  than  any  other  creditor. 

Lard  Chancellor. 
'  I  wish  to  consider  this  case. 


Lord  Chancellor. 
The  only  difficulty  I  had  in  this  cause  ^^is  upon  the  fonh      ^^  \9ik. 
of  the  suit ;  whether  a  married  woman  by  her  next  fiiend  could 
be  the  Plaintiff  in  diis  Court.  With  respect  to  the  point  made 
by  the   answer  of  MontoUeu,  that  he  had  a  right  to  retain 
against  the  debt  of  the  husband,  being  possessed  of  the  fund 
as  administrator,  and  the  wife  being  one  of  the  next  of  kin^.' 
I  am  very  clearly  of  opinion,  the  Defendant  had  no  right  to 
letaitr.  '  The  administi'ator  is  trustee  for  the  next  of  kin:  the 
Plaintiff  being  one  of  them,  if  she  has  any  Eqiiity  against  her' 
husband  with  regard  to  this  money,  that  Equity  will  cleariy 
bar  any  right  of  retainer  he  can  set  up  to  the  property,  of 
which  he  became  administrator.     With  respect  to  the  only 
difficulty  I  had,  upon  the  point  of  form,  if  she  is  entitled,  and 
there  is  no  way  of  asserting  her  right  against  her  husband 

except 
(88)  2  Aik.  207. 

S  F  « 
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1801.         except  by  a  bil^  that  objection,  I  think,  does  not  weigh  much. 

!rT  If  the  Defendant  MontoUeu  had  done  what  would,  have  been 

Bubah^      the  natural  thing,  and  the  right  thing,  and  what  he  certainly 

V.  would  have  done,  but  for  his  own  interest,  he  would  have  been 

MOMTOLiBU.   the  Plamtiff,  desiring  the  Court  to  dispose  of  the  fund,  wd  for 

her  benefit,  to  protect  her  interest  in  it.  Then  upon  all  the  cir- 
cumstanoes  it  is  very  clear,  if  it  had  come  before  the  Court,  it 
would  have  been  matter-  of  course  to  have  pnmounced  upon 
her  Equity  upon  the  bill  of  the  administrator,  praying,  that 
the  money  in  his  hands  might  be  properly  disposed  of;  and 
I  would  not  have  sufiered  this  money*  to  be  paid  to  Lord 
EUbank  without  making  a  provision  for  her;  for  the  pro- 
vision upon  her  marriage  was  clearly  not  adequate  to  her  for- 
tune ;  and  %  is  clear,  that  provision  was  made  upon  the  ex- 
pectation, that  by  circumstances  to  occur  in  hb  famfly  there 
would  be  an  opportunity  to  do  better  for  her  at  a  future 
period*  The  difficulty  was,  that  it  is  very  unusual  in  point 
of  form;  the  bill  coming  on  the  part  of  the  wife*  instead  of 
die  husband. 
[  7M  ]  Declare,  that  the  Defendant  MonioUeu  is  not  entitled  to 

retun  in  satisfaction  of  the  debt  due  from  the  Defendant 
Lord  EUbank  to  him;  but  that  the  distributive  share  of 
Lady  Craiutawn'»  fortune,  accruing  to  the  Plaintiff  as  one  of 
her  next  of  kin,  is  subject  to  a  ferther  provision  in  fevor 
of  the  Plaintiff  and  her  children;  the  settlement  made  upon 
her  marriage  being  inadequate  to  the  fortune  she  then  poa- 
sessed.  Refer  it  to  the  Master  to  take  the  accounts,  and  to 
see  a  proper  setdement  made  upon  the  Plaintiff  and  her 
children ;  regard  being  had  to  the  extent  of  her  fortune  and 
the  settlement  already  made  upon  her  ( 89  )• 

(80)  Post,  ^ttrroy  v.  Lord  EHbtmk,  VoL  .X,  84.    XIII,  1. 
XIV,  496.    Green  r.  Otte,  1  Sim.  ^  Stu.  260. 
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1800. 
Jir/y  224f.  23<f. 

READE  r.  READE.  180  L. 

Feb.l9tk. 
JpETER  ROOKE  by  hb  will,  dated  the  ISth  of  Jidy,    Devise  in 

1752,  devised  to  his  wife  Beatrix  certain  estates,  called  tn>st  to  dispose 
FVyom  Court  Farm  (except  the  wood  growing  thereon)  dis-  »f^«  P"^ 
charged  of  a  fee-fiurm  rent  issuing  out  of  the  same  and  of  an         *  ™  ^ 
annuity  of  16/.  a  year,   payable  to  Mary  Hibberd^  for  her  jg^j,5!»-  f-«j« 
life ;    and    after  her  decease  he  gave  to  his  brother-in-law  children  in 
George  Readf  all  the  said  estate,  with  the  woods,  &c. ;  to  sach  manner, 
hold  to  him,  his  heirs,  &c.,  for  ever ;  upon  trust,  that  the  shares,  drc.  as 
said  George  Reade^  his  heirs  or  assigns,   should  sell,  give,  **®  should  by 
devise,  or  otherwise  dispose  of,  all  the  said  premises  with  the  "®®^^  ^^  ^"* 
appurtenances  unto  and  amongst  his  ( said  George  Reade\)   ?,       /    ^ 
four  children  by  his  wife,  the  testator's  sister  Barbara^  de-  |{f^  ^f  |^*    ^ 
ceased,  viz.  George  Garret  Reader   WUUam  Reade,  Barbara  ther,  before 
Reade,    and  Jane  Reade,    in  such  manner,   and  by  such  appointment, 
shares,  and  under  such  directions,  as  George  Reade  should  was  held  eoU- 
by  deed  or  will  appoint  *^  *®  • 

The    testator  also  devised  other  freehold  estates  to  his  '^•^hj  th^tm^ 

nephew  WilUam  Reade :  and  he  gave  his  wife  all  his  house-    .  ^5,,     /    . 
I.  ft  :i  11  .-  •  1  11.  ,1       ohUd^s   death 

nold  goods  and  other  specific  articles ;    and  directed  that  ||g^iQ|»  |.|. 

George  Reade,  his  executors,  &c.,  should  as  soon  as  conveni-  pointed  three- 
ently  might  be  after  the  decease  of  his  wife  out  of  the  rents  fourths  to  his 
and  profits  of  the  estate,  called  Fryom  Court  Farm,  devised  to  three  larviviDg 
him,  in  the  first  place  reimburse  and  pay  all  the  testator's  children  re- 
debts,  funeral  expences,  the  fee-farm  rent,    the  annuity  to  •P^cti^wj- 
Mary  Hibberd,   and  the  legacy  therein  before  given  by  die  ^  **  "*  ^    ' 
testator  to  his  wife,  and  which  his  executor  should  have  paid     f     n  t   f 
out    of  his  personal  estate  thereinafter  devised ;    so  as  l)is  ^^q^  hqJ  p,^ 
*  legatees  thereinafter  named  might  not  be  charged  with  the  fiu  confined  to 
same;  and  that  George  Reade  should,    after  the  payment  m  years  by 
aforesaid  by  and  out  of  the  rents,  issues,  and  profits,  of  the  •"■^«gj  ^  *he 
estate  called  Fryom  Court  Farm,  pay  the  residue  of  the  rents  •^^^'*  ^^^ 
and   profits   unto   the  said  four  children  of  his  late  sister      ^  %^ak  i 
Barbara,  wife  of  George  Reade,  by  half-yearly  payments  in 
and  by  such  dividends,  shares,  and  proportions,    as  George 
Reade  should   think  fit  to  limit  and  appoint  the  payment 
thereof  and  in  like  manner  by  the  same  ways  and  means  as 
the  testator  had  before  directed  the  disposition  of  his  estate, 

called 
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called  Fryom,  Court  Farm  f  and  all  the  residue  of  his  goodsy 
chattels,  personal  and  other  estitte,  whatsoever  and  where- 
soever,  not  therein  before  by  him  given  and  devised,  he  gave 
and  bequeathed  to  George  Reade  ih  trCist  for  load  for  the 
equal  benefit  of  his  ( George  Jleade's  )  three  younger  childreoi 
William,  Barbara,  and  Jane,  to  be  equally  divided  between 
them,  share  and  share  alike,  as  they  should  severally  attva 
their  ages  of  twenty-one  years ;  and  the  interest,  proceeds, 
issues,  and  rents,  of  the  same  in  the  mean  time  to  be  applied 
towards  their  respective  maintenance  in  such  noanner  as  tfadr 
father  should  judge  most  for  their  advantage^ 

By  a  codicil,  dated  the  20th  of  March,  1761,  he  devised 
another  real  estate  to  his  wife  for  life ;  and  after  her  decease 
to  George  Reade,  in  trust  for  him  George  Reade  to  sell,  give^ 
devise,  or  oitherwise  dispose  of,  in  like  manner  as  his  other 
freehold  lands  were  directed  by  his  said  will,  for  such  naes 
and  purposes  as  were  directed  by  his  said  will,  and  ta  no  other 
use  whatsoever. 

George  Garret  Reade,  the  eldest  son  of  George  Reade^ 
died  in  the  life  of  the  testator ;  who  died  in  1768.  Jane  Reade 
married  Joseph  WiUis,  By  indentures  of  lease  and  release  and 
appointment,  dated  mJtdy  1769,  reciting  the  will  and  codicil, 
and  that  George  Garret  Reade  died  long  before  the  deatt 
of  the  testator ;  and  therefore  George  Reade  was  minded  la 
appoint  three  fourth  parts  of  said  freehold  estates  unto*  hii 
said  three  surviving  children  in  equal  shares,  it  was  witnessedt 
that  in' pursuance  of  the  trusts  and  powers  vested  in  himbj 
said  will  and  codicil  and  in  execution  thereof  he  gacve  three 
undivided  fourth  parts  of  the  said  estates,  to  William  Reade, 
Jane  Willis,  and  Barbara  Recule,  their  heirs  and  assign^ 
equally  to  be  divided  between  them  as  tenants  in  common. 

By  indentures,  dated  the  1st  of  August,  1769,  and  a  fine^ 
the  said  three  fourths  of  the  said  estates  were  settled,  as  ta 
one  fourth,  to  the  use  of  WUUam  Reade  for  life  ;  renuunder 
to  trustees  to.  preserve  contingent  remainders;  remainder  to 
his  first  and  other  sons  in  tail ;  remainder  to  his  daughters  la 
tail,  with  cross  remainders ;  remainder  to  Jane  Willis,  JBarhara 
Reade  and  George  Reade,  the  son  of  George  Garret  Reads, 
or  any  or  either  of  them,  or  any  issue  of  them,  in  such  parts 
and  for  such  estates  as  William  Reade  should  appoint,  and  ia 

defiuilt 
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defauk  thereof,  to  th^n  and  the  heard  of  their  bodieflj  wiili 
prq99  remainders  in  tail ;  remainder  to  WilUam  Reade  a^d  hin 
heirsj  and  as  to  the..oAer  ^ofi^urthsj,  to  theuseof  Ji^Kq^ 
and  /ane  WUUs  and  Barbara  Reade  respectively,  with  similar 
limitations  to  their  sons  .and  dau^iters,  and  r^nainden^ 
including .  Geor^^  BfiadCf  the  scm  of  George  Garret  Jteade 
deceased.  .    <       . 

.  The  testator's  widow  died  in  1771.  George  Reader  son  qf 
George  Garret  Reade,  was  then  of  the  age  of  nineteen*  He 
j^iedvin  September  1775^  intestate;  leaving-  George ,  Reade, 
]born  in  M^y^  1775,  his  only  soil  and  heir  at  law,  and  also 
heir  of  his  greatrgrandfiftther,  and  of  Ja^e  WUUs.  and  Barbarm 
^qdei  who  died,  the  former  in  1777,  the  latter  in  1779| 
withojiit  is^ue;  no  appointment  haying  been  made  under^  the 
fojttlement  as  to  their  fourth,  parts.  Joseph  WUUs  died  before 
1ms  wife. 

The;  bill  was  filed  in  July  Vl^y  by  George  Reafie,  {ih^ 
great-grandson  of  George  Reade ^  the  devisee  in  trustj)  who 
alined  the  age  of  twenty-one  in  May  1796,  against  WUUam 
Reade^  executor  of  his  father  George  Reade^  the  devisee  in 
trust;  suggesting  possession  by  the  Defendant  and  his  father 
ever  since  the  death  of  the  testator's  widow;  and  praying  a 
difKCoyery,  and  an  injunction  to  restrain .  the  Defendant  from 
/seating  up  any  outstanding  terms  for  the  purpose  of  defeating 
an.igectment, 

.  The  Pefendant  by  his  answer  not  setting  up  any  title,  ex-« 
cept  under  the  will  apd  codicil  and  the  said  indentures^  th^ 
ilf l^ii^tiff.  claiming  the  fourtb  part  of  the  estates,  that  was  not 
qppoipted  by  his  great-grandfather,  and  his  proportion  under 
^e  settlement  q{  Jane  WUUs'a' sLfid  Barbara  Reade'E  (ouxtiiSf 
making  in  the  whole  two  fourths  of  the  estates,  brought  an 
fgeetqient  in  1798;  and  obtained  a  verdict  for  two  fourths; 
BUllJ^t  to  the  opinion  of  the  *  Court  of  Xing's  Bench  as  to 
the  fourth,  which  was  left  unappointed ;  aqd  upon  argument 
of  that  question  on  the  case  reserved  the  Court  were  of 
f^inion,  that  the  Plaintiff  was  entitled  to  that .  fourth,  and 
judgment  was  entered  up  accordingly  (90). 

Upon  that  judgment  a  supplemental  bill  was  filed  for  an 
account  of  the  rents  and  profits,  received  by  the  PlaintiiF's 

great** 
(90)  See  the  Beport,  8  Term  Rep.  B.  R.  >  118. 


180i» 
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180  K  great-grandfather  and  by  the  Defendant  since  his  death, 
and  for  a  partition.  The  Defendant  by  his  answer  submittod^ 
whether  the  Phuntiff  became  entitled  otherwise  than  IdgtStj 
Bkadb.  to  the  fourth  part,  of  which  there  was  no  apppintment;  and 
whether  the  Defendant  as  survivor  of  the  four  children  of 
George  Reade  did  not  become  beneficially  entitled  to  that 
part;  and  that  the  opinion  of  the  Court  of  King*s  Bendi 
hating  b^en^  upon  the  admission^  that  the  Plaintiff  is  heir 
at  law  of  Peter  Rooke^  the  testator^  and  of  George  Remde^ 
the  Plaintiff's  great-grandfather,  and  of  George  Garret 
Jteade,  that  the  legal  title  to  the  two-fourths  of  the  estatei 
was  in  the  Plaintiff,  the  verdict  and  opinion  of  the  Court  sie 
not  conclusive  in  this  Court  as  to  the  question,  whether 
the  Defendant  is  not  beneficially  entitled  to  the  unappoinled 
fourth.  The  answer  also  insisted,  that,  as  the  Plaintiff*! 
great-grandfather  was  not  in  possession  of  any  part  of  die 
premises,  subsequent  to  the  death  of  the  testator's  widow, 
the  Plaintiff  has  no .  claim  upon  his  personal  assets  in  re- 
spect of  the  rents;  and  he  submitted  to  account  from  the 
deaths  of  June  WilUs  and  Barbara  Reade  respectively. 

The  Attorney  General  and  Mr.  Hall,  for  the  PIainti£ 
-   The  case  of  Maddison  v.  Andrew  ( 91 )  as  to  this  pcnnt  Iim 
.. been  impeached  in  Witts  v. Boddington(9i)  and  other  eases 
by  Lord  Thurlowg  who  said,  it  was  impossible    to   infer  s 
joint-tenancy,  where   the  testator  meant  division.     In  TVss- 
dell y.Eame8{9S)  Lord  Bathurst  upon  the  word  ^*  amongst' 
held  it  a  tenancy  in  common.    The  direction  in  this  wiD  ii 
tp  give  .unto    and  amongst  the  four  children.     Nothing  is 
given  expressly  in  defiiult  of  appointment:   but  a  gift  is  to 
be  raised  by  implication  ^  and  if  so,   it  must  be    a    gift  of 
the  same  description.    The  trust  was  only  as  to  the  shares 
a  power  of  division  in  the  &ther.     If  the  four  children  had 
[  ^748  ]      survived,  he  could  ^not  have  excluded  any  one.     The  re- 
sult is,  they  must  take  as  tenants  in  common,  and  not  as 
joint- tenants'.    Upon  the  Defendant's  construction  it  must  be 

oontendedf 

(91).  1  Fes.  57.  (93)   Before  Lord    Bmikm^. 

(92)  3  Tiro.  C.  C.  95:  stated    11th  Feinruar^  1773 :  sUCed  bom 

from  the  Register's  Book,  ante,    the  Register's  Book,  4  Bro.  C  CL 

603,  in  Brown  v.  Higgs.  17f  in  Campbdl  ▼.  CmmpML 
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contended,  that  if  all  the  chOdren  had  survived  the  fatheri         1801. 
and  he  had  died  without  an  appointment,  they  could  take        uTC^^ 
nothing:   but  that  is  not  the  way,  in  which  the  Court  con-  «. 

sttues  these  poVers.  The  Court  makes  ah  equal  distribution,  R^aob. 
because  they  have  not  the  discretion  the  trustee  had  to  make 
an  unequal  distribution.  Can  this  gift  to  the  four  children 
in  such  proportions  as  the  father  thinks  fit  be  said  to  be  a 
gift  to  a  less  number  than  four,  or  not  to  be  a  gift  to  any  of 
them  ?  They  are  all  tenants  in  common  in  the  proportions  the 
&ther  shall  name ;  and  if  he  does  not  name  the  proportions, 
then  they  must  take  equally.  In  this  case  the  .subject  is 
real  estate,  given  to  be  divided  among  the  children;  one 
of  whom  was  heir  at  law;  and  the  rents  and  profits,  sub- 
ject to  certain  charges,  are  to  be  divided  as  well  as  the 
estate.  Therefore  it  must  vest  in  some  way  at  the  death 
of  the  testator;  and  there  is  a  great  difference  between  this 
and  Maddison  v.  Andrew;  where  the  wife  was  residuary 
legatee;. and  it  was  considered  only  as  a  direction  to  her, 
in  what  manner  she  should  dispose  of  the  600/.,  piart 
of  the  residue,  and  which  she  was  not  bound  to  dispose  of 
till  her  death:  so  that  she  might  retain  the  interest  in  the 
mean  time.  According  to  the  modern  cases  the  interest  there 
would  have  been  considered  as  vesting,  subject  to  be  de- 
vested. In  a  note  of  that  case  by  Mr.  Joddrel  Lord  Hardr 
wieke  appears  to  put  the  joint-tenancy  quite  out  of  the  case. 

'  .  Mr.  Mansfield  and  Mr.  Johnson^  for  the  Defendant,  relied 
on  Maddison  v.  Andrew. 

Lard  Chancellor. 

Maddison  v.  Andrew  is  generally  cited  as  a  case  of  a  firau- 

dulent  appointment ;  being  to  a  dead  child.     The. argument* 

upon  this  point  was  not  necessary  to  the  decision.     I  have  a 

note  of  that  case ;  which  I  believe  was  taken  by  the  present 

Lord  Pery:  who  was  then  at  the  bar.  That  note  also  represents 

Lord  Hardwicke  to  have  been  clearly  of  opinion,  that  it  was 

not  vested.  That  I  doubt ;  for  certainly  upon  the  modem  cases    Power  of  ap^ 

it  would  be  considered  vested,  subject  to  be  devested  (M).  pointmaDtdoes 

\jf^  not  prevent  the 

(94)  Sea  ante,  Smith  v.  Ix^    this    point  was  so    held   after  fa*«»^*  7*»*- 
Camelford,  Vol.  II,  608 ;  where    great  condderation  by  the  Lord  ^^f^»^^"^^ 
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laoii         ^rd  Hardu)ick§  io  the  npte  I  have  sayn,  he  ki|pw»  no  caae^ 

^^'''^  idbi^re.the  interest  has  been  hel4.  vested*  wh^re  tfa^  iffim  is  jw^ 

^  certain;  that  tberefgore  k  was, contingent;  that  it  was  insisted 

Rkadb.       to  ^ be  j^estedi  jmbject  to.  be^  Revested;  but  i^nrould  notbsfir 

tbaJtcoostQiction ;.  for  it  is  given  to  t)ie  mother  t^^  be  by b^ 

di^^jsed  oC  amopg  the  daughters. 

Difference  be-    .  Thene  is  a  material  difference  between  land  and  moDejm.   4# 

tween  land  and  |o  ijnopey^  any  part,  that  fails,  pf  course  fidls  iofeP  the  feudlib 

money  sabject  gchen,  where  the   sum  is  separated  from  the    bulk  pf  dv 

A  po^o'  o   p^i^Q^  estate,  it  would  be:  a  forced  construction  to  tfamr 

^^  that  back.into  the  gyeneral  residue*    But  as  to  landj  there  noit 

be  van  estate  gjven;  the  intention  to  give  is  not  sufficient  la 
Starr yat  y.  Toumley  (95)  the  express  joint-tenancy  was  ooih 
trpUed:  htx^d,  Hardwicke  held,  it  was  all  blunder :  it  was  bh 
po^sible  it  could  mean  a  joint^tenancy;  as  the  conTeyance  was 
to  be  at  the  respective  ages  of  twenty-pne ;  .and  there  was  aa 
evident  intention  of  division. . 

. .  I  have  not  fully  made  up  my  mind  upon  this  case :  but  I  aa 
inclined  to  think,  George  Reade  was  well  advised  at  the  tint 
he  made  that  deed. 


...  JLord  Chancellor. 
Feb.  Wik,  In  this  cause  my  opinion  is,  that  the  execution  of  the  power 
by. G^o»^e  Reade,  the  great-grand&ther  of  the  Plaintiff^  was 
good^  under  the  circumstance,  that  bad  taken  plaee>  of  die 
death  of  his  eldest  son,  who  in  the  will  was  one  of  the  four 
Olyects  of  appointment,,  and  who.  died  in  the  life  pf  his.  fiidier, 
before  any  appointment.  Under  tho^e  qurcumstanceaiy  I  con- 
ceive, the  father  well  and  properly  executed  hb  power  by 
appointing  only  three  fourths  to  his  three  sury^vipg  chiUren. 
I  do  not  find,  that  the  Court  of  King's  Bench  had  determined 
the  precise  question.  I  rather  think,  that  was  the  opinion  of 
]the  Court;  though  they  would  not  put  it  so,  wad, would  not 
go  farther  than  the  legal  title. 

The  Plaintiff  therefore .  is  entitled  to  two-fourths :  but  the 
acpount  of   the  rents   and   im>fits   cannot    go   beyond  six 

yean, 

ClumceUar.  See  also  Mr.  Jostice  v.Gloaiferlstii,IV,6n^aiidtlis 

BmUer^n    opinion    to    the  same  notes,  I,  309. 11,  706. 

effect,  VoL  III,  66L,  in  the  jodg*  (d5)  J  Vei.  102. 
meat  in  GoodtUfe  v.  Otway.  dm 
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years  (96).  As  to  that  the  bill  prays  too  largely.  You  ctanot 
icecoyer  more  than  six  years  mesne  profits  at  law.  My  idea  in 
giYJiig  you  the  two  *  fourths  is,  that  you  are  legally  entitled : 
then  the  drcunistance  of  being  obliged  to  sue  in  Equity  does 
not  aker  the  nature- of  the  action  for  mesne  profits.  He  must 
have  the  costs  of  the  bill  (97). 


laoi. 


(96)  Ante,  Drummond  v.  The 
Duke  of  St.  Albans,  433,  and  the 
note,  439. 

(97)  Tbis  decision,  as  far  as  it 
leaves  one-foarth  to  the  deceased 
child,  is  questioned  by  Lord 
Eldon,  1  Ves.  Sf  Bea.  92,  Butcher 
▼.  Butcher.  For  the  varioas 
questions  and  authorities  on  the 
subject  of  powers  of  appoint- 
ment, see  Bayk  v.  The  Bishop  of 
Peterborough,  ZBro.C.C  243; 


ante.  Vol.  I,  299.  Brittow  t. 
Warfk,  Wilson  ▼.  Piggott,  Raui- 
ledge  r.  DorriH,  Whistler  r.  Web- 
ster, Smith  r.  Lord  Camelford^ 
II,  336,  361,  357,  367,  696. 
Crompe  v.  Barrow,  Vanderzee  t. 
Aclom,  IV,  681 ,  771 .  WoOen  y. 
Tanner,  Spencer  v.  Spencer^  Long 
V.  Long,  Forteseue  v.  Gregor, 
ante,  218,  362, 445,  553.  Kemp 
y.Khmp,  post,  849 ;  and  the  note, 
ante,  f ,  aiO. 


Bkabb 

Reads. 
[  ♦760  ] 


SOMERVILLE  v.  Lord  SOMERVILLE. 

BAYNTUN  V.  Loed  SOMERVILLE.  1801 

Jan.  24th, 
(  The  Master  of  the  Rolls  for  the  Lord  Chancellor.  )       2ath,  21th. 

•    Feb.  23d. 
n|^HE  question  in  these  causes  was,  whether  the  distribution    The  sncces- 

of  the  personal  estate  of  the  late  Lord  Somervitte,  who  sion  to  the  pep- 
died  intestate,  seised  of  real  estates  in  Scotland  afad  inGloucei'  »on*l  estate  of 
/er*Air^,  and  possessed  of  personal  property  in  the£«jyZwA  funds  "*  intestate  is 
to  a  very  large  amount,  should  be  made  according  to  the  law  of  ^\       r  ^  i 

Scotland  pi,^^^  ^y^,^ 

was  his  domicil  at  the  time  of  his  death.  For  that  pturposo  there  can  be 
but  one  domicil;  and  the  Lex  loci  rei  sitce  does  not  prevaiL 

The  mere  place  of  birth  or  death  does  not  constitute  the  domicil.  The 
domicil  of  origin,  which  arises  from  birth  and  connections^  remains,  until 
clearly  abandoned  andlinother  taken. 

In  the  case  oi  Lord  Somerville,  of  two  acknowledged  domicils«  the  family 
seat  in  Seotlat^,  and  a  leasehold  house  in  London,  upon  the  circumstances 
the  former,  which  was  the  original  domicil,  prevailed. 
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laoi.         SeoOartd  or  the  law  of  England.    The  claimants  by  the  Inr 

SoaisRviixK   ^^  Scotland  were  his  Lordship*s  nephews  and  nieces  of  die 

«.  whole  bloody  exclusive  of  Lord  SomervUte^  sa  beii^  the  horM 

•  I^^  law  entitled  to  the  real  estates;    They  were  the  children  of  Ae 

SoBis^viLLB«  intestate's  deceased  brother  and  sister  of  the  whole  bkoi 

Colonel  SomerviUe  and  Ann  Whichmore  Burgess.  Sir  Edmmi 
Bayniun^  half-brother  to  the  intestatCi  being  the  surviring  m 
of  Lady  SomerMle  by  a  former  inaitiage^  and  two  nepben 
and  two  nieces^  of  the  half-blood,  being  the  children  of  i 
deceased  brother  and  sister  of  the  intestate  by  a  former  ma- 
riage,  claimed  to  participate  in  the  distribution  under  the  hi 
of  England.  Lord  SomerviUe  obtained  letters  of  admiBH- 
tration* 

The  following  circumstances  were  established    by  the  eii- 
dence. 

.    That  branch  of  the  SomerviUe  family,  from  which  the  hk 
^  Lord  was  directly  descended,  had  been  wholly  settled  ukSes^ 

[  *  751  ]  '^'^  above  *  six  centuries.  His  father,  James,  Lord  Scmeh 
ville,  first  came  to  England  in  1721  at  the  age  of  twco^ 
three,  for  the  purpose  of  prosecuting  his  claim  to  the  Baroif 
oi SomerviUe;  which  he  established  m  May  17SS.  Li  172i 
he  married  Mrs. RoU  otSpye Park;  where  he  resided.with  ber 
on  her  estate  till  1726;  when  he  returned  to  Seoilamd.  T&  ! 
daughter  Ann  was  bom  during  that  residence  in  Engbmi 
He  continued  in  Scotland,  where  his  two  sons  the  lateLovl    ; 

J 

SomerviUe  and  Colonel  SomerviUe  were  bom,  till  1731.;  is 
*  which  year  he  went  to  Bristol  on  account  of  Liady  Samervttei  . 
health.  In  1732  he  returned  to  Scotland;  and  continael  ' 
there  tiU  Lady  SomervUle's  death  in  1784;  when  He  went  lo 
England  to  bury  her  and  to  surrender  her  estate  to  Sir  Edmsfi 
Bayntttn,  one  of  her  sons  by  a  former  marriage.  In  17S6 
Lord  SomerviUe  married  again;  and  uamediately  returned  Is 
his  residence  in  Scotland;  where  he  continued  till  1741 ;  iihei 
he  was  elected  one  of  the  Sixteen  Peers ;  and  came  up  to 
attend  Parliament ;  and  resided  three  winters  in  Isomdom  fas 
that  purpose,  going  in  summer  to  his  estate  in  Seoilamd.  In 
1744  being  appointed  a  Lord  of  Pelice  in  Scotland,  he  went  to 
reside  there ;  discontinuing  from  that  time  his  Parliamentarj 
attendance.  He  continued  in  Scotland,  til^  he  went  to  Et^gbmd 
in  1760  or  1761  to  be  presented  to  the  King,  and  to  visit  hii 

dtagfatff. 
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daughter.    After  passing  six  weeks   in  England  on  that  oo-         IMU 
casion  he  returned  to  Scotland;  and  never  again  quitted  it;    gQ^TT^.u- 
dying  at  his  bpuse  there  in  1765.    His  residence  in  Scotland  f,^ 

was  at  the  family  seat,  called  The  Dtwrn^  or  SomerviUe-House,         I'ord 
in  the  summer,  and  at  apartments,  which  he  had  in  Holyroad-  SoMEBVitLB, 
House ^  in  winter. 

The  late  Lord  SomertiUe  was  bom  on  the  SStA,  of  June 
nSI7  in  Scotland,  either  tLtSomervitte-HoMe,  or  at  Good-Trees, 
an  old  mansion  in  the  neighbourhood,  rented  by  his  father, 
while  the  house  was  re-building.  He  remained  there  till  the 
age  of  nine  or  ten  years;  in  the  course  of  which  period  he 
was  at  school  at  Dalkeith,  and  afterwards  at  Edinbyrgh,  At 
the  age  of  nine  or  ten  he  was  sent  into  England  to  Mr.  So^ 
mervUle  in  Gloucestershire.  He  was  at  sdiool  there  for  some 
time ;  afterwards  in  June  174^  he  went  to  Westminster  School,* 
which  he  quitted  at  Christmas  1743.  He  then  went  to  Caen 
uk Normandy  {or  the  purpose  of  education;  where  he  remained 
till  the  age  of  eighteen ;  when  upon  the  rebellion  breaking 
out  in  Scotland  in  1745  being  sent  for  by  his  father  he  re- 
turned to  Scotland;  joined  the  royal  army  as  a  volunteer;  and  . 
was  jM^sent  at  the  battles  of  Preston  Pans  and  *  CuUoden ;  [  ^  752  ] 
at  which  he  served  as  an  aid-de-camp  to  Grenerals  Cope  and 
Hawley*  He  continued  in  the  army  till  the  peace  in  176S; 
and  at  different  times  during  that  period  was  in  England, 
Scotland,  and  Germany,  wherever  his  regiment  happened  to 
be,  either  in  quarters  or  on  service.  Soon  after  quitting  the 
army  in  1763  he  went  to  Scotland,  to  SomerviUe-House ;  and 
his  ^Either  settled  an  annuity  upon  him.  He  then  went  abroad. 
In  September  1765  on  account  of  his  fiither's  illness  he  re- 
turned to  Scotland ;  was  present  at  his  ftuieral  in  December  in 
that  year;  and  continued  in  Scotland  about  six  months  after- 
wards; but  not  succeeding  in  an  application  for  his  father's 
apartments  in  Holyrood-House  he  went  to  London ;  but  did 
not  turn  off  any  of  the  servants  at  Somerville-House.  Froqi 
this  period,  in  1766,  there  was  no  evidence  as  to  the  actual 
residence  till  1778  or  1779  ( 98),  &rther  than  that  he  passed 

the 

(M)  The  fact  was,  that  daring  house,  of  which  be  afterwards 
tho  former,  part  of  that  period  took  a  lease;  whieh  appeared  by 
hord  Samehntle  had  fariushed  the  parish  rates  since  1773;  be- 
lodgings  in  London;  and  daring  yond  which  they  coold  not  be 
the    latter  -part    occupied    the    found. 
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idOl*         the  winter  in  London  and  the  summer  at  SamervtUe-Ham, 

In   1779  he  took  a  lease  of  a   house   ki  HenrieUa  Sine!, 

Cavendish  Square  for  twenty-one  years,  detennmable  it  tk 

Lord  end  of  seven  or  fourteen  years,  at  a  i^nt  HiF  8411   k-year.    He 

SoMBRVtLLB.   continued  to  occupy  this  house  as  his  winter  Tesidence  tiB  Ui 

death;  going  every  year  to  Somervitte  House  for  the  sumnMr; 
and  dividing  the  year  nearly  equally  between  them.  The  land- 
lord of  the  house  having  purchased  the  ground-lease,  of  wUdi 
thirty-six  years  were  •unexpired  at  Midsummer  1787,  Loni 
Sometville  endeavoured  to  get  him  to  relinquish  it  for  a  ]l^ 
mium ;  and  expressed  regret  at  the  refusal.  Being  -assaMd 
to  the  taxes  at  90/.  per  anmtm  he  appealed ;  and  was  redueri 
to  84^.  per  annum.  About  ten  years  before  his  death  helm 
elected  one  of  the  Sixteen  Peers ;  and  he  attended  his  ftt- 
liamentary  duty  every  wintet* 

In  Scoiland  Lord  SomerviUe^  establishment  and  stik  tf 
living  were  suitable  to  his  rank  and  fortune.  In  Ldmdom  k 
had  only  one  or  two  female  servants ;  and  brought  two  aa 
servants  from  Scoiland ;  taldng  them  back  with  him;  and  ^am^ 
job  horses  occasionally.  His  manner  of  living  here  was  wff 
private;  seeing  no  company;  dining  usually  at  a  dub;  ml 
keeping  his  servants  on  board  wages.  The  house  was  eA 
of  repair;  and  fiimisbcd  upon  a  very  fimited  scale.  Ik 
furniture,  with  tKe  wine,  coals,  and  plate,  sold  only  fir 
[  ^753  ]      06/.  Is.  Id.  and  the  fixtures  •for  781.  10s.     To  someoflni 

firiends  he  declared  repeatedly,  that  he  considered  his  rei- 
dence  in  London  only  as  a  lodging  house,  and  a  temponn 
residence    during   the  sitting  of  Parliament ;    and  spoioe  d  ' 
Scoiland  as  his  residence  and  home,  where  he  was  bom,  wiA 
the  warmth  of  a  native ;  and  he  often  complained  with  acri- 
mony, that  in  any  disputes,  which  he  had,  which  came  befcit 
the  Session,  it  appeared  to  be  a  disieidvantage  to  him  reridiBf 
so  little  among  them.    About  a  month  before  his  death  (Maai   • 
Reading  urged  him  to  make  a  will;  observing,  thatitworil    { 
be  cruel  to  leave  his  natural  children  Without  provision ;  upoi    j 
which  he  said  he  meant  to  take  care  of  them  and  also  of  hk 
brother's  younger  children;  and  soon  after  this  conversatioD 
the  intestate  told  Colonel  Readings  (the  deponent,)  diat  he 
had  seen  Sir  James  Bland  Burgess ;  who  had  alarmed  bin 
by  telling  him,  if  he  died  without  a  will,    his  peraional  estate 

wodia 
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would  be  divided  among  the  several  branches  of  his  family ;         1801; 
^hich  he  much  deplered;-and  afterwards  he  said,  he  should    ^.     ^^^uTtt 
soon  go  to  Scotland;  and  would  then  make  his  wHL  i^. 

Soon  after  that  06nV€$rsatioh  Lord  S&merfnUe  dledi  suddenly         1^9^ 
at  his  house  m  London  in  April  1796,  during  the  sitting  of  SoMfcRVlixB. 
Pttrliament    In  the  books  of  the  Kmk  of  England  he  was 
dec^ribed  as  of  Henrietta  Street^  Cavendish  Square. 

EUxabeth  Dewar^  who  had  been  housekeiepei^  at  SomeriUle^ 
HomCi  by  her  depositions  stated,  diat  she  had  hcfard  thd 
intestate  say,  he  was  an  Englishman ;  uid  when  she  told  him, 
ihat  when  speaking  against  Scotland,  he  was  speaking  aj^aonst 
his  own  country,  he  would  answer,  that  he  4as  bom  id 
Seotiand:  he  was  educated  in  Ehgland:  his  connectiohs  were 
English;  that  he  had  no  friend  in  Scotland;  and  every  tfiin^ 
ke  did  was  after  the  English  fashion.  The  deponent  had 
heard  him  say,  his  reason  for  going  to  Seotlandims,  that 
he  mq^ht  be  at  his  estate ;  that  he  did  not  Hke  it ;  but  had 
jpromised  his  father,  when  dying,  that  he  would  live  one  half 
of  the  year  in  Scotland,  and  the  other  in  England ;  that  he 
considered  himself  an  Englishman ;  that  his(  estate,  in  England 
was  preferable  to  that  in  Scotland ;  that  he  preferred  \Eii^fo»(l/  n 

and  would  never  visit  Scotland  except  on  accOimt  of  the 
promise  to  his  father;  and  that  he  did  ntft  care  1&6ugH 
S^HnerviUe-House  were  burnt ;  and  this  he  freqtiently  said  in 
conversation  with  the  witness. 

There  was  some  farther  slight  evidence  of  expressions  im-        [  754  ] 
porting  a  preference  of  England;   and  that  he  considered 
himself  an  Englishman.  '^ 

The  Attorney  General,  the  Solicitor  General,  Mr.  Neuh 

boU,  and  Mr.  Mcintosh,  for  the  Plaintiffs  in  the  first 

cause ;  Mr.  Mansfield,  Mr.  Adam,  and  Mr.  Lockhart, 

for  Defendants    in    the    same   interest;     clainung  ab 

next  of  kin   of  the   whole   blood   by  the    law   of 

Scotland. 

The   question  in   these  cases  must  now  be  understood  to 

depend  entirely  upon  the  domicilof  the  late  Lord  Somerville : 

the   cases  decided  having  put  entirely  out  of  sight  the  JLex 

loci  rei  sitce  with  reference  to  this  question.     It  was  never 

understood  in  this  or  any  country  but  Scotland,  that  the  sue- 

cession 
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1801*         cession  to  moyeable  property  eould  be  regulated  by  two  £( 

^"^^"^^  ferent  laws.     Some  decisions  in  that  country  oertainly  Hi 

^^  assert  that  proposition :  but  in  The  Annandale  CUmumc  (99)il 

Lord  was  not  thought  a  subject  of  question ;  and  Lord  Hardmdte 

SoMBRYiLUL   in  Thome  v.  Waikina  {lOQ),  the  House  of  Lords  mPipm 

▼•  Pipon  ( 1 ),  and  Lord  Macclesfield  and  Sir  Joseph  Jehfl 
in  prior  cases^  had  no  doubt  upon  it:  but  the  point  was 
completely  decided  in  Balfour  v.  Scott  (2),  Lady  TUekfUUi 
case  ;  in  which  the  ground  c^  the  judgment  in  the  House  of 
Lords  was  expressly  declared  to  be^  that  the  personal  estate 
of  the  intestate  was  to  be  distributed  by  the  law  of.  Emglmi, 
where  he  had  his  domiciL  That  declaration  was  certainlj 
intended  to  put  an  end  to  the  possibility  of  raising  the  quet- 
tion  in  future.  The  doubt  was  raised  in  the  case  of  Brwet 
▼,  Bruce  {3),  from  the  manner,  in  which  the  judgment  was 
given,  out  of  some  tenderness  to  what  had  passed  in  ScoUmL 
The  Literlocutor  of  the  Court  of  Session  was  so  worded,  dnt 
it  might  have  been  understood  to  go  upon  the  ZjCx  lod 
ret  siUe :  but  it  was  not  so  understood  in  the  House  of  Lordt; 
who  were  of  opinion,  that  the  personal  estate  in  Enghmdy  was 
to  be  regulated  by  the  law  of  England^  not  because  it  was 
situated  in  England^  but  because  the  domicil  was  in  Emgbmi, 
In  The  Annandale  Cause  the  Lord  ChaneeUar  takes  die 
question  as  concluded ;  for  he  intimates  a  doubt  of  his  owa 
upon  it,  if  it  was  open* 

Ezcludmg  the  Lex  loci  ret  sita^  the  Court  must  have  re- 
course to  the  law  of  domicil ;   and  the  question  must  now 
[  ^  755  ]      be  taken  to  be,  *  where  the  late  Lord  Somerville  is  to  be  coa- 

sidered  as  having  had  his  domicil  at  his  death.  At  his  birdi 
without  question  his  sole  domicil  was  in  Scotland ;  the  only 
place,  with  which  he  had  any  connection.  His  lather  had 
no  establishment  in  England.  When  he  was  in  this  country 
as  one  of  the  Sixteen  Peers  of  Scotland^  he  •  resided  chieiy 
with  the  Bayntun  family.  There  can  be  no  doubt  therefoie 
as  to  his  domicil ;  and  the  domicil  of  origin  of  the  kite  Loid, 

the 

(99)  Bempde  v.  Johnstone,  (2)  In  the  House  of  Lords* 
ante.  Vol.  lU,  108;  see  the  llth  April,  1793.  6  Bra. P.  C 
note,  203.  550. 

(100)  2  Ves.  36.  (3)  7  Bro.  P.  C.  566. 
(1)  Amb.  25. 
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the  place  of  his  birth,   continued  during  his  father's  life*'         1B01. 
Daring  that  period  there  is  no  pretence  to  say,  he  had  any 
other   domicil   than  the   house  of  his  fether.      He  had  no 
other  fixed  and  settled  habitation.     As  heir  apparent  of  the  Lord 

family  he  is  to  be  considered  in  a  different  light  from  a  *^"k^^'^^ 
younger  brother.  The  heir  apparent  must  always  look  to 
the  family  house  and  estate,  as  that  to  which  he  is  to  return, 
and  which  is  to  be  his ;  an  object  of  residence  and  attach- 
ment, which  does  not  belong  to  the  other  branches  of  tlie 
&mily.  At  his  father's  death  in  1765  he  had  no  house 
whatsoever  except  SomerviUe-House.  If  he  had  died  at  that 
period,  there  could  have  been  no  doubt.  There  was  no  place' 
in  England^  that  could  be  deemed  his  domicil ;  though  he 
had  an  estate  in  Gloucestershire*  It  lies  upon  the  other  side 
to  shew,  that  the  clear,  unquestionable,  domicil,  gained  by 
birth,  which  continued  during  the  life  and  after  the  death 
of  his  father,  was  abandoned  and  given  up,  and  that  he  celised 
to  be  a  resident  in  Scotland.  Scarcely  any  degree  of  residence 
in  England  without  abandoning  his  residence  in  Scotland 
would  be  sufficient  to  change  the  domicil.  From  1765  to  1778 
there  is  nothing  to  change  it.  From  that  period  though  he 
resided  in  the  winter  in  London^  and  only  in  the  summer  m 
Scotland^  his  permanent  and  constant  residence  must  be  taken 
to  be  SomervUle-House^  not  the  house  in  London,  though 
held  upon  a  term,  that  was  likely  to  endure  beyond  his  life : 
but  the  nature  of  the  residence  was  not  of  that  description, 
which  is  emphatically  stiled  domicilium,  and  in  the  Civil 
Law  (4)  is  thus  described : 

"  Ubi  quis  Larem  rerumque  ac  fortunarum  suarum  sum- 
mam  constttufty 

Somerville-House  without  doubt  was  considered  by  him 
as  his  fixed  and  permanent  residence,  that  of  his  family ; 
and  the  other  ♦  a  residence  of  convenience.  There  he  con-  -  [  ♦  756  ] 
sidered  himself  rather  in  the  character  of  a  private  gentle- 
man :  at  the  other  as  Lord  SomervHle.  He  was  a  man  of 
economy:  but  it  is  clear  upon  the  whole  evidence  he  lived 

more 

(4)  Cod.  Lib,  10.  tit.  39. 1.  7.  *' trum  debere  extMtimari,  nbi  qui$- 
See  also  Dif/,  Lib.  50.  tit.  10»  **  que  tedet  ^  tabula$  haberet^ 
1.  203,  v(  bich  is  thus  expressed :    ''  tuarumqwrerum  constitntumem 

"  Earn  domum  uniadque  not-    "fecissei" 
Vol.  V.  3  G 
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^801.  tQ(ftb  in  the  stile  of  a  noblemto  at   Somervitte^Hame;  and 

SoMBRViLLB  certainly  by  no  means  so  in  Henriettor Street.     His  residence 

V.  for  the  purpose  of  Parliamentary  duty,  on  being  dected  one 

Lord  of  the  Sixteen  Peers  in   1790,  according  to  all    the   law  on 

SOMBRVILLE.       ,  ..  ,,,  «%.t.  -^^i,. 

the '  subject  would  have  no  effect.  It  is  yery  convenient^  that 
the  original  domicil  should  continue,  unless  an  abandon- 
ment is  shewn;  and  it  is  agreed  by  all  writers  on  this  sub- 
ject, that  from  the  moment  you  fix  the  domicil,  an  abandon- 
ment and  a  complete  substitution  of  a  new  domicil  must  be 
shewn.  It  is  not  enough  to  shew  residence  in  another  plaee: 
the  residence  in  the  antient  domicil  Ukewise  continuing.  The 
one  must  completely  supersede  and  do  away  the  other.  The 
presumption  in  all  cases  therefore  is  against  change  of  do- 
micil ;  and  the  burthen  of  proof  Ues  on  that  side.  Bf 
residence  as  an  officer  in  quarters  in  England  a  nev^  dcmiidl 
could  not  be  acquired.  As  to  his  winter  residence,  which  mi 
lengthened,  as  he  grew  older,  let  them  take  the  fact  most 
favorably  for  them:  admit,  that  he  resided  seven  months  of 
the  year  in  England:  is  that  a  sort  of  residence  under  d 
the  circumstances,  that  supersedes  the  domicil  he  had; 
shewing  a  purpose  to  abandon  it  to  all  intents?  Suppose 
in  1766  he  had  yet  a  domicil  to  choose,  and  there  was 
nothing  to  go  upon  but  a  residence  in  both  countries,  b^ 
ginning  at  the  same  period,  yet,  taking  with  that  the  circinr 
stances,  that  his  residence  in  Scotland  was  upon  his  pateml 
estate,  the  seat  of  his  honors,  where  his  ancestors  lired  up- 
wards of  600  years,  the  other  in  no  way  connected  with  hit  • 
family,  in  which  he  lived  in  no  state,  a  common  lodging  house,  ! 
the  domicil  must  have  been  in  Scotland.  In  Scotkmd  be  I 
lived  as  a  nobleman,  anxious  to  keep  up  his  dignity,  as  con^ 
nected  with  that  country ;  and,  though  a  man  of  economy,  ke 
lived  there  in  a  manner  suited  to  his  dignity.  In  Engkmd  he 
had  no  furniture,  no  estabUshment :  he  saw  no  company :  die 
servants  he  brought  to  town  were  part  of  his  Scotch  estabhslh 
ment ;  which  was  a  regular  estabUshment.  How  could  it  be 
said,  when  he  was  leaving  town,  going  to  his  castle  in  5M- 
land^  that  he  was  going  from  home,  as  a  sojourner,  a  stranger, 
a  visitor ;  and  that  returning  to  London  he  was  going,  uhi 
larem  rerumque  ac  fortunarum  suarum  summam  constituitf 
Suppose    him    with     an    estate    in    England,    and    another 
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ih  Scotland ;  each  having  a  mansion-house  and  establishment,  1801 . 


and  that  he  divided  his  time  equally  between  them : .  that  would    ^ 
be  something  like  a  case :  but  even  then  the  question,  which  ^^ 

was  his  proper  country,  must  be  decided  in  favor  o{ Scotland;  Lord 

considering,  that  he  was  a  Scotch  Peer,  and  there  was  no  Somervilir, 
reason  to  give  a  preference  to  England;  other  circumstances 
remaining  the  same.  • 

The  description  of  Lord  Somerville  in  the  bank  books  is 
ttierely  that  of  the  broker;  and  can  afford  no  inference* 
Some  of  the  witnesses  speak  to  little  expressions,  denoting, 
that  he  wished  to  be  considered  an  Englishman ;  and  liked 
better  to  Uve  in  England  than  Scotland.  That,  which,  it 
is  to  be  observed,  rests  principally  upon  the  suspicious  evi- 
dence of  a  discarded  servant,  determines  nothing.  This  is 
a  question  of  fact.  Dean  Swift  was  very  anxious  to  be  coni- 
aldered  as  an  Englishman:  but  he  must  have  been  conr 
sidered  domiciled  in  If  eland.  It  is  idle  to  enter  into  Uttle 
circumstances  of  that  kind  against  such  a  weight  of  evidence* 
In  Balfour  y.  Scott  we  were  obliged  to  make  use  of  such 
circumstances ;  which  are  only  incidents  in  this  case.  Mr.  Scott 
had  the  intention  of  completely  abandoning  his  domicil  in 
Scotland  about  twelve  years  before  his  death.  His  known 
purpose  was '  that  of  watching  the  funds ;  in  which  he  had 
invested  his  property.  In  the  prosecution  of  that  known 
purpose  he  broke  up  his  establishment ;  leaving  only  a  gar- 
dener: he  only  went  two  or  three  times  to  Scotland;  and 
upon  those  occasions  never  resided  at  his  own  house;  but 
was  a  visitor  with  his  friends;  and  for  the  latter  part  of 
his  life  he  never  went  to  Scotland.  He  had  clearly  chosen 
a  different  domicil;  which  completely  did  away  the  domi- 
ciUum  originis. 

In  the  case  6i  Sir  Charles  Douglas {5)  the  circumstances 
were  these.  He  left  Scotland  in  1741,  at  the  age  of  twelve, 
with  a  view  to  enter  into  the  navy.  From  that  time  to  his 
death  he  was  in  Scotland  only  four  times.  1st,  as  captain  of 
a  frigate :  2dly,  to  introduce  his  wife  to  his  friends ;  on 
which  occasion  he  staid  about  a  year:  Sdly,  upon  a  visit: 
ithly,    when,    being    appointed    to   a    command    upon    the 

Halifax 

(5)  Omwaney  v.  J^iii^Aaiii  before  the  House  of  Lords,  18th 
March,  1790. 
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1801.         Halifax  station,  he  went  in  the  mail  coach  to  Scotkmif  and 

died  there,  in  1789.    He  was  not  for  a  day  resident  there 

in  any  house  of  his  own ;  nor  as  a  resident.     Under  those 

Lord  circumstances  it  was  strong  to  contend,  that  he  retained  the 

SoMKRviiLK.   do^icii  «  during  all  that  tune  in  a  country,  with  which  he  had 

*-  -'so  little  connection.    He  had  no  estate  there,  no  manaoa- 

t  house.     He  was  not  a  Peer  of  that  country.      There  was 

I  nothing  but  the  circumstances  of  his  birth  and  his  death ;  and 

upon  those  circumstances,  and  because  he  had  an  occattonal 
domicil  there,  the  Court  of  Session  determined,  that  he  was 
domiciled  in  Scotland*  He  married  in  Holland ;  and  had  a 
sort  of  establishment  there.  He  commanded  the  Russian  navy 
for  about  a  year ;  and  was  afterwards  in  the  Duich  senrice. 
He  had  no  fixed  residence  in  England  till  1776;  when  he  tod^ 
a  house  at  Gosport ;  where  he  lived  as  his  home,  when  on 
shore.  That  was  the  only  residence  he  had  in  the  BrUisk 
dominions.  Whenever  he  went  on  service,  he  left  his  wife 
and  family  there ;  and  he  always  returned  to  that  place.  His 
third  wife  was  a  native  of  Gosport.  In  his  will  he  spoke  of 
his  dwelling-house  at  Gosport.  Under  these  circumstances  the 
cause  came  before  the  House  of  Lords.  The  Lords  cond- 
dered  the  circumstance  of  his  death  in  Scotland^  going  there 
only  for  a  few  days,  as  nothing.  The  Lord  ClianceUor  ex- 
pressed himself  to  the  following  effect : 

**  The  reasons  assigned  in  support  of  the  decision  of  the 
'^  Court  of  Session  are  by  no  means  satisfactory.  His  dying 
'^  in  Scotland  b  nothing;  for  it  'is  quite  dear,  the  purpose  of 
*'  going  there  was  temporary  and  limited ;  nothing  like  an  in- 
''  tention  of  having  a  settled  habitation  there.  The  Interlo- 
**  cutory  says,  he  had  an  occasional  domicil  there :  but  the 
**  question  never  depends  upon  occasional  domicil :  the  quei- 
'^  tion  is,  what  was  the  general  habit  of  his  lift  ?  It  is  djfficuk 
to  suppose  a  case  of  exact  balance.  Birth  afibrds  some 
argument ;  and  might  turn  the  scale ;  if  all  the  other  cir- 
cumstances were  in  aequiUbrio:  but  it  is  clear  in  this  case, 
'*  his  circumstances,  his  hopes,  and  sometimes  his  necessities, 
fixed  him  in  England.  His  taste  might  fix  him  at  Gatport 
in  the  neighbourhood  of  a  Yard :  a  place  also  convenient 
''  to  him  in  the  pursuit  of  his  possession.  U{>on  his  visit  to 
''  Scotland  by  a  letter  he  guarded  his  sister  against  the  hope 
**  of  his  settling  there.'* 
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The  words  of  the  Civil  Law  **  Larem  rerttmque  ac  foHunor  1801. 

"  rum  iummani''  cannot    be    translated    better  than  by  the    «    ^^^'^ 
expression  of  that  letter;  that  he  had  no  thought  of  setting  o. 

up  his  Tabernacle  there.     It  means  the  main  establishment.  I^i'd 

The  Lord  Chancellor  then  takes  notice  of  his  making  a  will;  Sombrvillb. 
which  would  be  totally  subverted  by  considering  him  domiciled         L  J 

in  Scotland,  It  became  important  to  determine  the  domicil  in 
that  case ;  because  by  a  codicil  he  had  imposed  a  condition  in 
restraint  of  marriage  upon  a  legacy  to  his  daughter,  with  a 
gift  over  to  other  children ;  and  it  was  contended,  that  the 
condition  was  void  by  the  law  of  Scotland,  but  good  by  the 
law  of  England  on  account  of  the  gift  over  ( 6  ).  If  Sir  Charles 
Douglas  had  died  in  the  Russian  or  Dutch  service,  his  pro* 
perty  must  have  been  distributed  according  to  the  law  of 
Russia  or  Holland ;  for  he  had  made  himself  a  subject  of 
those  countries;  and  by  his  establishments  there  had  lost  his 
establishment  in  Scotland.  His  original  domidl  having  been 
abandoned,  when  he  afterwards  entered  into  the  service  of 
this  country  he  became  domiciled  here;  as  a  Russian  or 
Dutchman  would  on  entering  into  our  service. 

Lord  Annandale*s  Case  is  still  weaker.  There  was  not  even 
the  circumstance  of  birth  in  Scotland;  and,  with  respect  to 
Marquis  William^  he  did  not  return  to  Scotland  after  his 
Parliamentary  duty  was  closed ;  and  there  were  other  consi- 
derable circumstances,  importing  an  intention  to  continue  in 
England.  The  decision  was  properly  founded  upon  this  fact ; 
that  till  a  considerable  period  after  the  birth  of  Marquis  George^ 
there  was  nothing,  that  could  by  possibility  afford  a  ground 
for  contending,  that  he  had  a  domicil  in  Scotland;  and  it  was 
considered  by  the  Lord  Chancellor,  that  it  was  necessary  to 
shew,  that  he  had  abandoned  the  domicil  in  Englqfidi 
and  gained  one  in  Scotland;  for  which  there  was  no 
pretence. 

Can  these  cases  be  at  all  compared  with  this  ?  Lord  SomeT' 
ville  never  for  a  year  together  abandoned  his  residence  in 
Sc^land.  In  point  of  duration  he  had  ftiU  as  much  residence 
there  as  in  this  country ;  abstracted  from  the  circumstancesi 
that  make  that  quite  a  different  residence  from  thb.    In  this 

case 

(0)  See  Slackpok  v.  BeaummU,  ante,  VoL  III,  89,  and  the  re« 
ferences. 
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1801.         case  there  was  a  mansion-house  actually  resided  upon.     Sop- 

g     ''^^''^  pose,  he  had  lived  several  years  entirely  in  England  \  going 

9,  only  occasionally  to  his  mansion  in  Scotland :  still    that  must 

Lord  have  been  considered  his  residence.     His  death  in  London 

*    happened  in  April  before  the  period  of  his  usual  annual  return 

{  *760  ]      to  Scotland.     No  intention  is  to  be  inferred  *  from  that:  oo 

\  the  contrary  there  is  direct  evidence  of  his  intention  to  get 

back  to  Scotland,  when  attacked  by  illness,  and  an  intention, 
I  when  he  should  get  there,  to  make  an  arrangement   of 

affairs ;  looking  to  the  law  of  that  country.  But  it  is 
to  say,  he  died  in  the  course  of  that  temporary  residence  every 
year  in  England;  and  there  is  nothing  to  shew,  he  had 
abandoned  the  intention  of  returning,  as  usual.  If  he  had 
died  in  the  first  winter  of  his  residence  in  London,  it  might 
have  been  said,  non  constat y  that  was  not  intended  to  be  hii 
permanent  residence.  Even  that  weak  argument  is  taken 
away  in  this  case ;  which  is  not  a  case,  in  which  the  Court  is 
driven  to  the  necessity  of  laying  hold  of  little  circumstances, 
to  determine  a  question  very  doubtful,  and  of  nearly  even 
balance. 


The  Master  of  the  Rolls. 
Have  there  not  been  any  cases  in  the  Spiritual  Court  widi 
i[  reference  to  this  point  upon  the  Custom  of  the  Province  of 

I  yor^(7)?    There  must  have  been  many  instances   of  two 

residences :  one  within  the  Province ;  the  other  without  it 
Then  would  the  place  of  the  death  make  a  difference  ?  Tha 
Custom,  as  expressed,  affects  the  goods  of  every  inhabitant 
dying  there,  or  elsewhere. 

I  cannot  form  to  myself  any  other  argument  for  those,  who 
claim  by  the  law  of  England,  except,  that  his  death  roakei 
a  difference  ;  considering  the  residence  equal.  Therefisre 
what  do  you  say  to  this  case  ?  Suppose,  a  man  having  4 
forum  originis  in  some  other  part  of  the  world  comes  to  live 
and  to  have  a  residence  here  and  in  Scotland  f  dividing  his 
time  equally  between  them.  It  is  almost  an  impossible  case. 
I  am  clearly  of  opinion,  that  I  must  be  bound  by  the  deddoot 
ui  the  House  of  Lords;  that  if  there  is  a  preponderating 
domicil,   that  must  decide ;  and  not  the  Lex   loci   rei  sitst. 

Those 
j  (7)  2  Bum^iEcc.  Law,  746. 
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Those  cases  have  clearly  decided,   that  the  lex  loci  rei  siki  1801. 

is  totally  out  of  the  question ;  except  where  a  man  can  be    Qq JTJ^n. » 
considered  as  having  no  domicil.     The  Lord  Chancellor  in  9. 

Lord  Annandale's  Case  says,  he  should  have  thought,   the  I^*^ 

point,  if  open,  was  susceptible  of  a  great  deal  of  argument:  Somkrvillb. 
but  his  Lordship  considered  it  decided ;  and  so  I  understand 
it.  Then  in  the  case  I  now  put,  if  the  residence  is  equal,  the 
question  would  be,  whether  the  forum  originis  or  the  /orum 
mortis 9  if  I  may  so  call  it,  is  to  ♦  furnish  the  rule.  They  [  •  761  ] 
must  contend,  I  think,  that  being  equally  domiciled  in 
each  country,  the  place  of  his  death  is  to  decide.  Or^ 
suppose  him  a  foreigner,  and  nobody  knows  whence  he 
comes,  so  that  you  have  no  forum  origMts^  and  the  resi- 
dence equal. 

For  the  Plaintifl^. 

To  make  that  case  bear  upon  this,  the  question  must  be  put 
AS  between  the  forum  originis  and  the  place  of  his  death. 
Supposing  a  fixed,  clear,  domicil  tn  Scotland,  and  then  a  de- 
gree of  residence  in  England  from  thenceforth  quite  equal  to 
that  in  Scotland,  the  circumstance  of  his  death  is  not  of  the 
least  weight ;  for  if  the  domicil  is  once  fixed,  you  must  shew 
a  change  of  domicil.  The  death  is  accidental ;  and  in  Sir 
Charles  Douglas's  Case  was  laid  entirely  out  of  the  question. 
The  case  of  a  man  without  a  domicil  cannot  exist.  If  a  child 
being  illegitimate  cannot  have  the  domicil  of  his  father,  it  must 
be  the  place  of  his  birth :  if  he  is  bom  on  board  ship,  the 
place,  to  which  the  ship  belonged :  if  no  other  domicil  can  be 
found,  the  place,  where  he  was  at  his  death.  Every  person 
must  have  a  habitation  of  some  description. 

But  this  is  not  a  case  of  equilibrium;  which,  if  such  a  case 
•can  be  supposed,  must  arise  either  firom  the  habits  of  a  vagrant 
life  or  an  equally  divided  residence,  with  the  absence  of  all 
evidence  of  birth  or  extraction.  The  question  of  domicil  de- 
pends upon  facts  and  circumstances  of  residence,  proof  and 
.presumption  of  intention  of  residence.  The  desire  of  the 
Roman  Jurists  to  systematise  and  subtleize  has  occasioned 
their  giving  much  greater  weight  to  the  circumstances  of  birth 
and  extraction  than  they  really  deserve.  The  late  decisions, 
agreeing  with  Bt/nkershoek^  one   of  the  greatest  of  them,  in 

bringing 
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bringing  it  back  to  the  true  consideration,  have  held,  that 
those   are   only  some  of    the    circumstances.       In  Brmce  v. 
Bruce {S)   Major  Bruce,  bom  in  Scotland,    but  settled  in 
India  many  years,  professed  an  intention  to  return  to  ScU' 
land;  but  not  till  he  had  acquired  a  competent  fortune;  and 
he  died  in  India.     He  was  held  domiciled  in  England.    That 
decision  weakened  the  force  given  by  the  Jurists  to  the  circum- 
stances of  birth  and  extraction ;  and  determined,  that  a  mere 
intention,  depending  upon  a  very  doubtRil  event,  would  not 
do;  that.it  must  be  a  residence  with  a  view  to  make  it  pe^ 
petual.     But  though  birth  and  extraction  *  were  there  decided 
not  to  be  every  thing,   yet  it  was  not  held,  that  they  aic 
not  circumstances  of  great  importance. 

Lashley  v.  Hogg  only  confirmed  the  principle,  that  the  La 
domicilii  is  always  to  rule,  and  not  the  Lex  loci  ret  sitte;  more 
strongly  confirmed  in  Balfour  v.  Scott.    In  Sir  Charles  Do&g" 
las' 8  Case  there  was  nothing  in  favor  of  the  Scotch  AoaiA 
but  the  doctrine  of  the  Civilians,  and  the  extravagant  weight 
^ven  to    the  circumstances   of  birth  and  extraction.      The 
English  domicil  prevailed  rather  by  the  weakness  of  the  ScotA 
domicil  than  by  its  own  strength.     The  same  observation  ap> 
pUes  to  Lord  Annandale*s  Case :  the  Scotch  domicil  resting 
upon  mere  extraction,  aided  by  property  and  rank ;  for  even 
birth  was  wanting.     That  certainly,    as  the  Lord  Chamedhr 
observes  in  that  case,  is  a  very  small  circumstance;    bemg 
accidental ;  and  the  mere  place  of  death  b  much  more  insig- 
nificant ;  for  all  other  circumstances  being  equal,  the  circus- 
stance  of  birth,  slight  as  it  is,  might  turn  the  scale ;  afibrdiDg 
some  presumption  of  affection :  but  that  presumption,  which 
alone  can  give  any  weight  to  the  accident  of  birth,  cannot  be 
raised  in  the  other  case,  of  the  death ;  whiph  is  liable  to  the 
same  objection  as  the  Lex  loci  rei  sita;  making  the  mk 
depend  on  accident,  quite  independent  of  the  intention. 

The  next  circumstance,  rerum  fortunarumque  stanma,  wai 
wanting  in  Bruce  v.  Bruce  and  other  cases.  The  next,  die 
rank  and  dignity  of  Lord  SomervUlOf  of  itself  furnishes  a  hk 
of  connection :  but  the  most  important  circumstance  is,  that 
the  connection  created  by  rank  is  strengthened  by  duty,  as 
oiie  of  the  Sixteen  Peers.     That  is  strong,  as  a  link  of  cou- 

nectio^ 
(8)  In  the  House  of  Lord«,  15th  April,  1700. 
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necdon  with  Scotland^  and  a  reason  for  a  temporary  residence         1801. 
in  England.    The  general  principle  of  all  the  laws  of  Europe   o^  JTT^jua 
iSy  that  a  permanent  public  duty  changes  the  domicil;  that  a  ^^ 

temporary  public  duty  does  not.     The  word  "  legatus^*  as         ImvA 
used  by  the  foreign  lawyers  upon  that  subject^  was  applied  SoMBRViiXB. 
chiefly  to  the  Deputies  of  the  towns  and  provinces  of  the 
Empire  coming  to  present  petitions.    Huber  applies  this  doc- 
trine of  the  Roman  law  to  the  Deputies  of  the  Dutch  pro- 
vinces attending  their  duty  at  the  Hague;  concluding,  that 
residence  for  that  purpose  does  not  take  away  the  original 
domicil ;  and  the  same  was  decided  by  a  Court  of  very  con- 
siderable authority,  the  Rota  of  Rome  ( 9 ) ;  and  is  adopted 
by  DenUart,   in  his  collection  with  regard  to  the  Law  of 
France. 

This  circumstance  is  not  to  be  found  in  any  of  the  other       [  76S  ] 
cases.    Another  circumstance  is  the  nature  of  the  establish- 
ments ;  where  the  residence  is  pretty  nearly  equally  divided 
between  the  Capital  and  the  country  seat.     With  respect  to 
that,  in  the  case  of  a  noblemad  or  a  gentleman  of  landed  pro- 
perty, all  other  circumstances  being  equal,  the  circumstance 
of  the  country-house  being  upon  his  landed  estate  ought  always 
to  preponderate ;  and  the  other  residence  is  to  be  considered 
secondary  only.    In  this  instance  aU  the  causes  of  preference 
from  birth,  rank,  and  also  the  rerum  fortunarumque  sumnui, 
apply  to  Scotland.    Huber  quotes  a  decision  of  the  Supreme 
Court  of  Frteslandy  upon  the  2d  of  July  1680,  precisely  upon 
that  point ;  by  which  the  domicil  was  held  to  be  at  the  coun- 
try-house ;  and  his  observation  upon  that  is,  that  where  the 
principal  concerns  are  in  town,  that  is  the  domicil ;  where  in 
the  country,  the  country  residence.  In  Denisart  (10)  are  three 
cases,  decided  by  the  Parliament  of  Paris;  one  is  the  case  of 
Mademoiselle  De  Clermont  Santoignon;   another  is  that  of 
the  Count  De  Choiseul,  in  1656 ;  who  was  held  to  be  domiciled 
in  Burgundy;   though  he  went  there  only  in  the  shooting 
season ;  and  an  opposite  case  is  mentioned  of  a  Bourgeois  in 
Paris;  who  paid  the  Capitation  tax  in  the  country:  but  that 
was  held  to  be  only  hii9  secondary  residence:   his  principal 
concerns  being  in  Paris.  In  Denisart  Dietionaire  2,  letter  D, 
p.  165,  it  is  laid  down,  that  the  original  domicil  is  constituted 

the 
(9)  Famete  Decis.  Rom.     .  (10)  Article 
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1801.  th^  first  domicil;  and  that  is  preserved,  till  another  is  chose 

ws/^  With  respect  to  the  particular  question,  the  distribution  oft 

I,,  personal  estate,    it  is  laid  down,  that  the   domicil  continu 

I^rd  until  changed ;  and  the  reason  is  the  presumption  of  attac 

SoMBRYiiiiiB.    inent  to  the  place  of  hirth  and  connections*     Several  cases  a 

stated ;  all  tending  to  establish  the  same  point.  From  dao 
cases  it  appears,  a  minor  could  not  do  any  act  to  chtmge  li 
domicil;  that  a  military  man  shall  be  presumed  to  have  Ii 
domicilium  originis,  unless  it  is  quite  clear  he  meant  to  est 
)[)lish  another ;  and  unless  that  appears,  in  the  case  of  a  militsi 
man  they  always  have  recourse  to  the  original  domidL  ] 
D'Aguesseau's  Collection  ( 11 )  the  case  of  the  Duke  of  Gsi 
is  stated ;  a  case,  not  strictly  relative  to  the  distribution  < 
personal  estate,  but  applying  to  this  subject.  Tbe  questk 
^  was,  whether  it  could  be  said,  he  had  no  domicil ;  or,  that  hi 

domicil  was  not  at  Brussels;  and  the  conclusion  is,  that  tl 
former  is  absurd ;  the  latter  more  so ;  for  all  persons  sernn 
[  *  764  ]       the  King  of  Sjjain  in  Flanders  cannot  be  considered  *  to  hav 

their  domicils  elsewhere  than  m  the  Capital  of  the  Low  Cooi 
tries.     JBvery  great  lord  is  considered  as  having  his  dcnnic 
\  in  the  Capital;  unless  he  has  another  in  point  of  fact:  ba 

the  Capital  is  resorted  to  only,  in  case  there  is  in  point  c 
fact  no  other. 

Apply  that  doctrine  to  this  case ;  in  which  there  is  a  domic 
in  point  of  fact. 

Other  cases  are  to  be  found  in  the  same  author.  The  esa 
of  a  bastard  is  stated  (12);  and  upon  the  question,  what  de 
stroys  the  domicil  of  birth,  it  is  laid  down,  that  nothing  hai 
that  e^ect  but  clear  facts  tending  to  establish  this  prindpk; 
a  relinquishment  of  the  native  country,  and  a  clear  purpose  & 
establishment  elsewhere ;  and  the  number  of  years  is  limited 
Cochin  states  the  case  of  tbe  Princes  of  Germany.  He  abc 
states  (13)  the  case  of  the  Marquis  De  SL  Paterre;  who  urn 
born  in  Mayenne  ;  became  a  page ;  and  afterwards  entered  the 
army.  He  Kved  sometimes  at  Paris  in  hired  lodgings ;  some- 
times at  the  house  of  a  friend;  called  in  some  acts  of  his  hold 
He  returned  to  the  place  of  his  birth ;  and  died  there.  Tk 
question  was,  whether  the  domicilium  originis  was  destroyed; 
and  it  was  heldi  not;  and  the  reason  is;  that  his  residence  at 

Paris 
(U)  Vol.  V.  IXd.  (12)  Vol.  vii.  ^73.  (18)  V<J.  ?.  1. 


\ 


CASES  IN  CHANCERY;  90^ 

Paris  was  not  more  than  was  necessary  in  his  way  of  Ufe  as  a         IBOI^ 
military  man ;  that  he  kept  his  country-house ;  had  there  aH         ^^'^    . 
his  instrumentum  domesticum  ;  and  notwithstanding  some  act*    »^^* J^'"* 
done  at  Paris  the  original  domicil  remained.  Lord 

This  is  a  precedent  in  all  points  applicable  to  the  case  now  S"^'***^MiL«^ 
before  the  Court.  Upon. the  doctrine  of  these  cases  it  is  clear, 
that  where  the  domicilium  originis  is  connected  with  birth, 
ancestors,  property,  muniments  necessary  to  the  support  of 
that  property,  and  acts  done  in  respect  of  it,  to  get  rid  of  that 
domicil  there  must  be  clear,  distinct,  positive,  facts,  combined 
with  intention.  Death  is  nothing  without  intention  and  volition; 
but  where  there  is  a  previous  intention  of  residence,  confirmed 
by  the  fact  of  residence,  the  fact  of  death  is  a  circumstance, 
that  will  be  taken  into  consideration  to  fix  the  domicil :  but 
in  this  case  the  fact  is  quite  the  other  way ;  and  the  death 
merely  accidental  in  London. 

In  Bruce  v.  Bruce  the  Interlocutor  was  affirmed ;  and  the 
only  reason  of  Lord  Thurloufs  delivering  any  opinion  was, 
that  the  ground  he  took  was  different  from  that  of  the  Court 
of  Session.  ♦  Mr.  Bruce  vraa  a  younger  son.  The  whole  of  Im  [  *765  ] 
personal  esta:te  was  situated  -either  actually  in  England  or  in 
India.  The  Court  of  Session  determined  upon  the  Lex  loci 
rei  sittJB.  Lord  Thurlow  thinking  that  erroneous,  entered  into 
the  question  of  domicil ;  and  according  to  a  very  authentic 
note  he  was  very  unwilling  to  go  into  the  question.  Mr.  Bruce, 
originally  a  younger  son  without  fortune,  was  only  once  in 
Scotland.  He  returned  firom  London  to  India ;  and  never 
shewed  any  intention  of  returning  to  his  native  country; 
nothing  appeared  but  some  expression  a  litde  before  his  death, 
that  he  wished  to  be  considered  a  Scotchman.  That  is  not 
like  this  original,  continued,  connection  with  Scotland;  at* 
tended  with  rank,  property,  &c.  Mr.  Bruce  resided  in  India 
his  whole  Ufe,  except  about  one  year  in  London. 

In  Balfour  v.  Scott  (  H),  I  admit,  Mr*  Scott  was  the  son. of 
a  gentleman  of  property :  but  during  the  latter  part  of  his  life 
he  did  clear  acts  of  desertion  of  the  domicilium  originis; 
selling  off  his  establishment ;  dismissing  his  servants,  &c. 
He  was  only  once  or  twice  in  Scotland  \  and  then  in  the 
house  of  a  relation.    His  whole  attention  was  applied  to  ihi^ 

country. 
(14)  G  Bro.  P.  C.  550.  edit  1803. 
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csountry.  He  had  no  intention  of  returning  to  Scotland i 
the  contrary  an  intention  of  not  returning  was  demonstn 
by  facts ;  and  he  had  made  it  impossible  to  go  to  his  < 
home  in  Scotland.  It  is  impossible  to  aj^y  diat  case  to  tl 
Lord  SomerviUe's  residence  in  London  being  a  mere  lodg 
house ;  all  his  munimentis,  fumiturey  &c.  being  in  Scoilm 
though  a  man  of  economy,  having  great  regard  for  the  ho 
and  dignity  of  his  family ;  living  penuriously  in  £nglamd, 
Sccfttand  like  a  nobleman  of  his  fortune  at  his  family  sc 
returning  constantly  to  his  home ;  which  was  always  establisi 
as  his  home ;  a  home  consistent  with  his  rank  in  life  and 
shew  belonging  to  it. 

The  case  of  Sir  Charles  Dougias  has  but  one  featue 
similanty  to  this :  the  entry  into  the  service  at  an  early  pei 
of  lif  e«  The  distinction  is,  that  Lord  Samerville,  upon 
death  of  his  father,  returned  to  his  residence  in  Scotland;  i 
fixed  himself  there ;  having  only  a  temporary  residence 
London:  Sir  Charles  Douglas  after  a  long  naval  life,  pti 
in  different  foreign  services,  established  himself  at  Chspo 
and  there  was  no  reason  to  suppose,  he  ever  meant  to  hav 
permanent  establishment  in  Scotland.  In  Lord  Amnanda 
Case  there  were  some  circumstances  of  similarity ;  *  odic 
directly  opposite ;  and  all  these  cases,  being  mere  clues  finrl 
direction  of  the  judgment  of  the  Court,  must  be  consida 
with  all  their  circumstances.  William,  Marquis  of  Amnsmk 
lived  in  Scotland  in  the  house  of  his  first  lady  ;  which  ifl 
her  death  passed  into  the  Hopetoun  family.  He  was  one 
the  Sixteen  Peers.  After  his  second  marriage  he  never  i 
turned  to  Scotland;  he  lived  in  England;  and  died  at  Bai 
Marquis  George  was  bom  and  educated  in  EngknnL  £ 
visits  to  Scotland  during  a  period,  when  there  were  gre 
doubts  of  the  sanity  of  his  mind,  were  made  as  to  a  coonti 
where  he  had  no  home.  The  only  evidence  was,  that  1 
stamped  with  his  foot  upon  the  ground  there;  and  said,  ^*  he 
^'  I  build  my  house.^  Compare  that  case  with  this.  H 
Lord  Chancellor  in  his  judgment  has  very  accurately  suome 
up  the  points  establishing  the  domicil  of  Lord  Anmandd 
shewing,  what  would  be  his  judgment  upon  this  case.  Tl 
principal  circumstances  are  reversed  here.  Lord  Somerwil 
was  bom  in  Scotland:  his  expectations  of  fortune^  settlemei 
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and  establishment  were  there :   he  always  had  a  residence  in         1801. 
Scotland:  hordAnnandale  never:  the  existence  there  of  Lord    a^^^^^nj^ 
Annandcde  purely  a  purpose  of  either  visit  or  business :  and         •   |^. 
wherever  he  had  a  place  of  residence,  that  could  not  be  re-  Ij>tA 

ferred  to  an  occasional  and  temporary,  purpose,  that  was  in  wMEBVIIXE, 
England:  in  this  case  the  residence  was  temporary  inEngland* 
Upon  comparison  of  the  cases  the  same  principles  must  de- 
termine in  favour  of  the  Scotch  domicil;  which  was  never 
4:hanged.  The  reason  stated  by  Lord  Hardwiclce  against  the 
adoption  of  the  Lex  loci  rei  sit€ty  that  it  would  prevent 
foreigners  purchasing  in  our  funds,  is  equally  strong  against 
changing  the  domiciUum  originis  upon  slight  circumstances* 

When  did  Lord  SomerviUe  begin  to  acquire  a  domicil  in 
England  ?  If  not  in  the  first  six  months,  he  never  did.  As 
to  his  actual  residence,  the  time  he  was  at  Westminster  School 
must  be  subtracted,  according  to  all  the  Jurists  ;  and  as  to  the 
remaining  period,  considering  the  particular  reason  of  it,  and 
the  establishment  kept  up  in  Scotland,  there  is  nothing  Uke  an 
equilibrium.  The  only  positive  evidence  in  favour  of  the 
English  domicil  is,  that  he  expressed  a  dislike  to  Scotland^' 
and  said,  his  reason  for  going  there  was  the  djong  injunctions 
of  his  father :  but  the  wish  of  the  party  has  no  effect  in  conr 
atituting  a  domicil ;  though  the  intention  certainly  has.  That 
evidence  proves  decisively  his  intention  to  *  keep  up  his  Scotch  [  ^767  ] 
residence.  In  Bruce  v.  Bruce  there  was  only  birth,  and  pa- 
ternal residence  and  extraction,  with  an  intention  to  return  at 
some  time  uncertain.  In  Balfour  v.  Scott  there  was  a  complete 
abandonment,  and  change  of  establishment.  In  Sir  C/tarles 
Douglas's  Case  there  were  birth,  and  paternal  residence  and 
extraction ;  but  neither  property,  nor  estate ;  and  there  was 
positive  intention  never  to  setde  in  Scotland.  In  Lord  Annan- 
dale's  Case  there  was  property  and  rank ;  but  neither  birth, 
nor  public  duty :  nor  any  of  the  circumstances  to  be  found  in 
this  case.  All  presumption  is  in  favour  of  the  Scotch  domicil ; 
and  nothing  in  favour  of  the  English  but  this  particular  resi- 
dence of  a  few  months  in  the  year,  accounted  for  in  a  great 
degree  by  public  duty,  and,  admitting,  he  took  the  house  ante- 
cedent to  the  commencement  of  that  duty,  answered  by  the 
establishment  kept  up  in  Scotland.  The  evidence  of  his  in- 
tention to  make  a  will  upon  his  return  to  Scotland,  alarmed  at 

the 
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n  in  London,  having  property  and 

win)  claim   this  property  exclusively, 

*<'nry>Igii  [nw ;  which  has  no  recommendation 

Iter  the  law  of  this  country  from  its 

*wiidom.     This  question  is  recent  in   this 

9  of  Justice  will  not  resort  to  foreign  law 

and   considerable  regret;   particularly 

f  fact ;   which,  if  depending  upon  the  mere 

uilg*,   unrestrained   by  any  rules  of  law  or 

irbitrory  decision.     It  is  therefore  the 

a  collect  the  rule  from  that,  which  appears  to 

ted,  and  to  abide  by  it.     The  only  rule,  that 

,  that  though  it  should  be  true,  tliat  in  the 

i  the  property  of  infants  the  law  of  the  domicil 

ruide;  not,  of  the  place  of  birth;   for  that  is 

;  notion  of   the  domicil  of  origin ;   it  may  be 

|b1,  on  a  voyage  or  a  journey ;  but  the  domicU 

•he  rule  ado|)ted  by  the  Civil  Law;  or  rather 

■e\  for  the  Civil  Law  on  this  subject  has  re- 

r  tu  the  burthen  of  offices  than  the  distribution 

I  yet,  admitting  that  to  be  the  rule,  it  is  impossible 

;  upon  all  the  authorities,  that  it  is  confined  to 

no  will  has   been  exercised   on   the  subject  of 

I'  atui  nbode ;  that  natural  privilege  of  every  man, 

1  by  the  laws  of  all  countries,  to  choose  for  himself; 

kdumicil  of  origin  is  resorted  to,  because  no  intention 

1  have  any  other :    but  if  the  will  of  •  the  person 

bii  exercised  on  the  subject  of  abode  and  habitation, 

s  way. 

p  evidence  is  so  extremely  equal,  that  the  Court 
that  situation,  that  it  must  resort  to  something 
mce,  as  it  does,  when  it  resorts  to  the  domicil  of 
,  this  being  the  country,  where  the  property  is, 
irlDtestate  resided,  and  had  a  domicil,  friends  and 
,  when  the  origin  has  been  so  long  out  of  the 
,  why  is  the  Court  to  adopt  tliat  for  the  sake  of 
adopting 
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1801.         die  possibility  of  a  distribudon,  that  would  take  in  the  hi 

^^"^^         blood,  proves,  that  he  had  not  a  person  in  this  country,  wh 

^^  he  intrusted  with  the  management  of  his  afiairs. 

Lord  With  respect  to  the  supposed  case  put  by  the  Court  of 

SoMSBViLLB.   foreigner  coming  here,  having  a  doinicil  abroad^  or  no  knoi 

domicil,  and  then  an  equal  residence,  upon  the  quesdc 
whether  the  death  shaU  not  decide,  the  analogy  to  the  mk 
Godolphin  ( 15),  as  to  the  place,  where  the  will  is  to  be  pron 
goes  a  great  way  to  decide  that  In  the  case  stated  tn 
Cochin  the  death  was  connected  with  circumstances  of  i 
tention  and  establishment :  but  in  Sir  Charles  DougkuM  Q 
it  was  considered  of  no  weight,  notwithstanding  his  connectid 
in  Scotland,  being  merely  accidental.  Lord  SomerviUe  di 
with  a.  clear  intention  to  return  to  Scotland:  the  Parham 
then  sitting ;  and  the  period  of  his  return  not  arrived.  T 
place  of  his  death  therefore  was  mere  accident,  not  coupl 
•with  intention,  or  any  fact  denoting  it.  The  effect  of  t 
change  of  domicil  may  be  considered  as  against  the  compact 
the  two  countries  upon  the  Union  (16);  that  the  municq 
laws  concerning  private  right  shall  not  be  altered  except! 
the  evident  utility  of  the  subjects  within  Scotland  /  and  thoo 
that  certainly  relates  to  legislative  alteration,  it  is  a  guide 
prevent  alteration  by  the  effect  of  judicial  authority.  T 
only  case,  that  can  be  found,  applicable  to  the  custom  of  t 
.  [  •  768  ]      province  of  YorJc  is  Chomley  v.  Chomley  ( 17  ) ;  in  which  it  i 

held,  that  the  Custom  of  London,  where  the  residence  ir 
controlled  the  Custom  of  York.  The  privilege  of  stcangen 
have  a  distribution  according  to  the  law  of  their  own  coonl 
depends  upon  a  principle  of  the  law  of  nations. 

Mr.  Piggott,  Mr.  Lloyd,   Mr.  Bomilly,   Mr.  Suttom^  m 

Mr*  .Steele,  for  the  Defendants,  claiming   under  t 

law  of  £;;^/aiMf  (18). 

This  question  arises  upon  the  death  of  a  person  in  Ltmdo 

where  he  had  lived  for  a  great  number  of  years :  the  propei 

a] 

(16)  Part  i,  c.  20,  fo.  58.  ing,  that,  though  his  interest « 

(16)  ArUcle  IB.  under  the  English  law,  hiawisi] 

(17)  *2  Vem,  48.  were  in  opposition  to  it,  did  f 

(18)  Mr.  Richards,  for  the  De-  argue  the  question, 
ieodant  Lord  SomervUle,  obser?- 
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also  is  found  here :  the  bill  filed,  and  administration  taken  oof         l60li 
in  this  country;  and  all  the  parties  to  the  cause  are  here.    g^mgRynj^ 
This  case  does  not  afford  the  singularity  of  a  foreigner  coming  v. 

here,  and  claiming  under  a  foreign  law.    It  is  the  common  case  Lor» 

of  the  death  of  a  person  in  London,  having  property  and  SoMERi^HAIL 
relations  here.  Those,  who  claim  this  property  exclusively, 
call  in  the  aid  of  a  foreign  law ;  which  has  no  recommendation 
or  title  to  preference  over  the  law  of  this  country  from  its 
superior  reason  or  wisdom.  This  question  is  recent  in  this 
country.  The  Courts  of  Justice  will  not  resort  to  foreign  law 
without  great  caution  and  considerable  regret;  particularly 
upon  questions  of  fact;  which,  if  depending  upon  the  mere 
opinion  of  the  Judge,  unrestrained  by  any  rules  of  law  or 
evidence,  must  come  to  arbitrary  decision.  It  is  therefore  the 
more  important  to  collect  the  rule  from  that,  which  appears  to 
have  been  decided,  and  to. abide  by  it.  The  only  rule,  that 
can  be  collected,  is,  that  though  it  should  be  true,  that  in  the 
distribution  of  the  property  of  infants  the  law  of  the  domicil 
of  origin  is  to  guide ;  not,  of  the  place  of  birth ;  for  that  is 
not  the  correct  notion  of  the  domicil  of  origin ;  it  maybe 
purely  accidental,  on  a  voyage  or  a  journey ;  but  the  domicil 
of  the  father ;  the  rule  adopted  by  the  Civil  Law ;  or  rathc^ 
the  law  of  France ;  for  the  Civil  Law  on  this  subject  has  re- 
ference rather  to  the  burthen  of  offices  than  the  distributioii 
of  property :  yet,  admitting  that  to  be  the  rule,  it  is  impossible 
not  to  observe  upon  all  the  authorities,  that  it  is  confined  to 
eases,  where  no  will  has  been  exercised  on  the  subject  of 
habitation  and  abode;  that  natural  privilege  of  every  man, 
sanctioned  by  the  laws  of  all  countries,  to  choose  for  himself; 
and  the  domicil  of  origin  is  resorted  to,  because  no  intention 
is  shewn  to  have  any  other :  but  if  the  will  of  ♦  the  person  [  *769  ] 
has  been  exercised  on  the  subject  of  abode  and  habitation, 
that  rule  gives  way. 

Where  the  evidence  is  so  extremely  equal,  that  the  Court 
finds  itself  in  that  situation,  that  it  must  resort  to  something 
else  than  residence,  as  it  does,  when  it  resorts  to  the  domicil  of 
origin,  then,  this  being  the  country,  where  the  property  is, 
where  the  intestate  resided,  and  had  a  domicil,  friends  and 
connections,  when  the  origin  has  been  so  long  out  of  the 
question,  why  is  the   Court  to  adopt  that  for  the  sake  of 

adopting 
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1.801.         adopting  a  law  distinguished  neither  for  wisdom*  reaMHi, 

humanity^  and  to  reject  the  law  of  the  country  in  which  it  sil 

inextricable  confusion  will  \^  the  consequence,   if  the  c 

Lord  cumstances  of  this  case  do   not  prove    the  domicil  in  d 

SoMBRViUfB.    country.     When  the  territorial  property  goes  according  to  t 

law  o{  Scotland^  there  can  be  no  reason   to  complain  of  i 

justice  to  these  persons.     It  is  impossible  upon  the  cases  in  t 

House  of  Lords  to  suppose,  that  the  domicil  of  ori^n  was  t 

rule  resorted  to.    If  they  were  persons  living  in  the  world, 

tiie  pursuit  of  fortune,  foris-familiated,  the  question  was,  wIm 

was  their  domicil :  where  did  they  Uve  at  the  time  of  th 

deaths,  not  of  their  origin  ?    If  the  origin  b  the  principle, 

must  have  had  an  efiect  in  those  cases  infinitely  beyond  whsi 

can  in  this.    If  origin  is  to  be  looked  to,,  it  is  impossible 

conceive  a  case,  in  which  that  must  not  decide.     This  i 

question  of  fact :  a  question,  which  it  was  the   object  of  i 

House  of  Lords,  and  of  this  Court  in  the  only  case  dedc 

in  this  Court,   to  simpUfy  as  much  as  possible  ;  to  avoid  i 

difficulties,  into,  which  the  question  will  run,    if  the   docti 

the  Court  has  heard  upon  this  occasion  is  warranted. 

It  is  only  necessary  to  read  the  Lard  C/uinceUor*s  judgn 

in  the  last  case  to  decide,  where  was  Lord  SomermUe*E  he 

in  1796;  when  he  died:  where  was  the  seat  of   his  afiai 

where,  in  the  words  of  the  Civil  Law,  did  he  pass  his  festiv 

and  where  was  his  property.     This  residence  has  been  stal 

as  if  it  was  occasional  and  temporary.     The  question  fo 

jury  would  be,  was  not  this  the  peculiarly  chosen  abode; 

cast  upon  him  by  accident  in  1796  and  at  his  death  in  ( 

year  ?    Nothing  can  constitute  a  choice,  if  this  case  does 

afford  evidence,  that  he  exercised  it.    What  is  there  to  sli 

this  is  not  the  place,  where  Lord  SamerviUe  would  have  b 

[  *770  ]      no  particular  circumstances  determining  *  his  position  in  » 

other  place ;    according  to  the    Lord  Chancellor*B    exp 

sion(19).     Where  is  the  animus  revertendi   to   be  fou 

Where  was  the  seat  and  centre  of  his  afiidrs  and  the  man 

ment  of  his  fortune?     Can  it  possibly  be  doubted,  that  it 

in  London  f      He  had  a  small  paternal  estate  in  Seoila 

which  he  did  not  sell ;  and  if  in  the  summer,  when  no  i 

of  his  description  is  found  in  Lotidon,  if  his  economical  ti 

indv 
(19)  Ante,  Vol.  Ill,  202. 
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indiiee^  him,  instead  of  a^watering  place,  to  go  and  have  tfie         1601. 
satisfaction  of  seeing  his  paternal  estate,  could  that  change  his    ^^  "^"i^ 

•90M Bc%  V  i^A«K 

fixed  and  permanent  residence  i    If  in  the  progress  of  things  «. 

that  estate  was  of  more  Talue  at  his  death,  yet  there  is  no  I'^' <^ 

comparison  between  his  property  in  tlie  two  countries:  the  Somervillb, 
estate  in  Gloucestershire  exceeding  1000/.  a-year ;  and  the 
property  in  the  funds  amounting  to  60  or  60,000/. ;  of  itself 
more  than  countervailing  the  estate  in  Scotland.-  In  the  books 
of  the  Bank,  constituting  his  only  title  to  this  vast  property, 
he  is  invariably  described  as  of  H^metichSireet,  Cavendish- 
Square. 

This  case  has  many  circumstances  like  Mr.  Scotfa.  He  kept 
liis  family  estate,  a  large  estate ;  and  the  house  was  not  quite 
dismantled;  for  he  kept  one  room:  yet  it  was  held,  that  the 
domicil  was  in  England;  though  his  residence  here  was  only 
for  the  last  nine  years  of  his  life ;  which  in  this  case  is  thirty 
years.  It  is  in  evidence  also,  that  Lord  SomerviUe  had  natural 
children  (SO),  and  was  not  married.  The  Loi^d  Chancellor  in 
Lord  Afmandale^s  Case  refers  (21 )  to  the  habits  of  his  life, 
his  friends  and  connections,  and  all  the  links,  that  attach  him 
to  society.  In  this  instance  all  his  habits,  connections,  and 
pursuits,  are  found  in  London.  Are  these  children,  with  the 
claim  they  have  upon  him,  and  the  natural  relation  avowed  by 
him,  no  tie  or  connection  upon  such  a  question?  Lord  Somer" 
ville  laments,  that  he  suffered  some  inconvenience  from  not 
residing  sufficiently  in  Scotland.  That  shews,  England  was  his 
home.  He  does  not  deny  the  consequence  of  his  residence  in 
England,  or  say,  that  it  shall  be  changed.  He  merely  com- 
plains of  it  as  an  inconvemenoe.  That  is  an  express  and  un«- 
equivocal  affirmance  of  that,  which  was  the  effect  of  his  own 
choice;  tlie  domicil  he  invariably  had  in  London. 

.    Next,  as  to  the  nature  of  the  establishment  in  London:  the       [  771  ] 
manner  of  life  is  objected  to ;  not  the  constancy  of  it ;  which 
is  the  eiroumstance  to  constitute  a  domicil :  not  the  manner  of 
Kving  there ; .  whether  parsimoniously,  or  otherwise.     Suppose, 

he 
(20)  The    Court     expressed     forward  by  evidence.    An  in- 
sorprise,  that  the  eircamstanees    qairy  was  proposed  ;    bot  was 
as  to  these  children,  which  might    not  directed.  .    * 

be  naterMd,  were  not  brought       (21)  Ante,  Vol.  UI,  202. 
.   VOL.V.  3H 
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ht  dined  frequently  at  a  dtfb;  kept  hia  aenrmii  oft  boul 
wages;  and  did  not  see  a  great  deal  of  oompaiiy:  it  thit  to 
give  a  character  to  his  reridenoe :  or,  that  he  Cra?dled  imm 
to  Scotland  and  received  the  compUmenta  of  hia  fiieDdi  mi 
neighbours  on  his  arrival ;  and  left  aervanta  there  on  Us  reton 
to  London?  His  motive  might  have  been  net  to  part  iridiAe 
family  estate,  and  the  house  buik  by  hia  fitther^  and  left  tf 
him  unfinished.  Are  we  to  compute  the  hours  he  passed  is 
each  placet  In  Bruee  v«  Bruce  what  became  of  oofptt 
There  was  a  *clear  intention  of  retuming.  Mr.  Bnetwm 
a  gentleman  of  family.  His  residence  m  India  was  for  a  tai> 
porary  purpose,  to  establish  a  fortune:  not  intending  to  tab 
up  his  residence  there ;  but  a  fixed  intention  to  return  ia  In 
mind.  If  origin,  coupled  with  residence  for  a  tenponj 
purpose,  and  an  intention  to  return,  ia  to  decide,  it  mint  km 
had  effect  in  that  case :  yet  the  distribution  was  held  to  h 
according  to  the  law  of  England;  by  which  India  is  gorenel 
Why  is  not  the  long  residence  in  thia  caae»  employed  ia  Ae 
acquisition  and  management  of  fortune,  to  have  die  nar 
effect  against  the  domicil  of  origin  t  The  reasoning  wodd  k 
correct  in  subtracting  the  residence  on  account  of  hiibaf 
in  Parliament,  if  the  residence  had  been  taken  for  that  p» 
pose. 

How  can  Balfour  v.  Scott  be  reconciled  with  their  argime^' 
There  was  a  paternal  estate  and  a  mansion  house :  but  fivtk 
last  nine  years  he  had  visited  Scotland  but  three  or  four  imA 
In  Sir  Charles  Douglas's  Casewhut  was  the  residence  tonfi 
all  the  circumstances :  birth  and  death  in  Scoikmd^  a  mpert 
able  Scotch  family,  iservice  in  the  British  navy,  then  n  Ae 
Dutch,  then  in  the  Russian,  then  in  the  British  again!  ]fa4> 
that  he  had  a  house  in  Gosport ;  which  he  quitted  in  liBi 
dying  in  1789.  In  that  interval  he  had  been  in  Amsterim; 
where  he  had  married  his  first  wife.  In  the  Amumdak  esus 
the  domicil  of  the  father  was  resorted  to ;  which  was  Aoa^ 
material;  as  it. was  supposed  what  Marquis  George  had  te 
during  his  long  lunacy  had  not  fixed  a  character  upoo  to 
residence  in  this  country.  If  the  acts  done-  in  that  cue  lO^ 
sufficient  to  shut  out  the  questioQ  of  the  domicil  oi  the  fate 
a  multo  fortiori  there  is  a  choice  of  domicil  ^  in  dm  csft 
Was  the  residence  here  constrained,  from  the  necessity  of  li 
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afikirs:  w^  it  transitory^  as  a  sojoumor;  according  to  the  1801. 
expressions  of  the  Lord  C/taneelhr  (92):  was  it  for  a  temr  ^  ^"^"^ 
porary  purpose  ?    The  residence  of  Lord  Somermle  was  the  ^^ 

seat  of  his  fortune*  It  was  not  the  place  of  his  birth:  but  Loid 
upon  that  the  Lard  Chancellor  says  the  least  stress  is  to  be  Sombrvillb. 
laid:  but  it  was  the  place  of  his  education  ( 23 ) ;  which  is  a 
link  in  the  connecting  chain.  Lord  SomerviUe  prided  himself 
on  \A&  English  education;  the  object  of  which  upon  the  evi- 
dence was  to  avoid  the  Northern  dialect.  Consider  also  what 
-the  Lord  ClianceUor  says  in  the  same  place  of  the  Douglas 
cause.  The  conclusion  is^  that  where  there  is  positive,  fixed» 
residence,  it  is  not  a  question  of  more  or  less  of  it:  but  it 
excludes  the  domicUium  originis.  We  are  discussing,  what  will 
has  been  exercised  upon  the  subject.  The  visits  of  Lord  Sc^ 
fnervUle  to  Scotland  might  be  under  the  injunction  of  hia  father, 
the  opposite  to  choice.    Safety  and  certainty  are  on  one  side  ' 

of  this  question :  on  the  other  the  utmost  uncertainty  and 
inconvenience.  Thei^  was  no  such  length  and  character  of 
residence  in  any  of  the  cades  in  the  House  of  Lords*  Lord 
SomerviUe  a  month  before  his  death  speaking  of  his. object  to 
•provide  for  his  natural  children,  and  hb  brother's  younger 
children,  states  his  intention  to  make  a  will  to  prevent  his 
property  from  being  torn  to  pieces.^  The  fair  inference  if» 
•that  he  did  not  deny  the  effect  of  his  acts.  A  declaration 
under  such  circumstances,  not  qualifying,  but  proposing  a 
remedy,  is  perfectly  consistent  with  the  permanent  domicil  in 
England.  It  would  be  equivocal,  if  the  natural  children  were 
the  only  objects :  but  the  object  also  was  to  exclude  the  half- 
blood  from  his  intention  in  favour  of  Colonel  SomervUUs 
children.  Upon  the  other  construction  he  would  have  said, 
he  did  not  mean  permanent  residence  by  all  this.  The  question 
must  be  decided  by  fixed  residence ;  though,  where  there  is 
'no  fixed  residence,  the  domicil  of  origin  may  be  resorted  to. 
In  Bum  V.  Cole  {24!)  Lord  Mansfield  said,  that  in  Pipon  v. 
Pipon{25)  the  distribution  of  an  intestate's  effects  was  held 

to 

(22)  Ante,  Vol.  Ill,  202.  school,    -bat  education  coupled 

(23)  The  Master  of  the  Rolls    with  the  residence   of  his  pa- 
here  observed,  that  be  could  not    rents. 

think,  tb^  Lord  CkuneeUor  meant        (24)  Amb.  415. 
the  place,    where    he    was    at        (25)  Amb.  25. 

3H2 


SOMERVILLE 
V. 


tii  a  (USES  IN  CHANCERT. 

1801.         to  be  according  to  the  laws  of  the  cotintry,  where  the  iotesl 
resided  and  died ;  and  in  a  case  there  cited  his  Lordship  si 
that  case  ought  to  have  been  decided  *upon  the  residence* 
Lord  the  former  of  those  cases  the  residence  in  London^  that  < 

^^1^\      stroyed  the  effect  of  the  residence  in  Jamaica^  was  not  m 
''  -*       than  a  year.     Pipon  y.  Pipon  was  decided  upon  the  grooi 

that  debts  follow  the  person  of  the  creditor. 

The  Roman  Law  is  to  be  laid  quite  out  of  the  question  u] 
this  subject.  The  very  definition  of  the  domicil  by  that  1 
is  quite  inapplicable  to  modem  manners.  By  that  law  i 
subject  was  considered  only  with  reference  to  die  burthi 
to  be  imposed  upon  a  man,  not  as  to  the  succession  to 
moveable  property*  In  The  Digest  (26  )  this  is  stated :  "  Vi 
•^^  prudentibus  placuit  duobut  hcis  poise  alifjuefM  kak 
^  chmicilium;**  and  the  case  is  put  of  a  divided  residen 
perfectly  M  aquiUbrio;  and  they  differed  upon  the  effect 
it.  Labeo  decided,  that  the  party  had.  no  domicil  at  i 
others  held,  that  he  had  several  domicils {S!7).  That  she 
how  inapplicable  every  thing  in  the  Roman  Law  is  to  i 
question  as  to  the  succession  to  the  moveable  property  of  I 
intestate.  As  to  the  law  of  France  and  HoUand,  certainly  it  ii 
great  importance  to  consider,  what  the  law  of  modem  Eun 
is ;  as  nothing  is  to  be  found  upon  it  in  our  law.  It  is  very  i 
portant,  that  the  same  rule  should  prevail  as  to  the  successii 
The  definition  of  the  domicil  in  the  modem  law  of  Euro 
is  very  plain  and  simple.  In  VcUiel  (  28  )  it  is  thus  describe 
a  fixed  residence  with  an  intention  of  always  staying  there; 
in  French  ^*  Vinteniion  se  fixer  *'  The  definition  in  DemM 
is  pretty  much  the  same.  It  consists  in'  the  fiu^  and  the  inti 
tion :  actual  residence,  and  the  intention  to  establish  hims 
in  the  place  where  he  resides ;  and  no  habitation,  howei 
long,  will  do  unless  with  that  intention. 

This  case  then  naturally  divides  itself  in  two  parts  r  1st,  t 
period  prior  to  the  death  of  the  intestate's  fiither:  2dl 
what  has  taken  place  since.  This  case  depends  entin 
Upon  the  latter:  but  the  original . domicil  has  been  ve 
much  insisted  on  for  (he  purpose  of  throwing  upon  us  ti 
burthen    of  shewing,   that   domicil  was   abandoned.      It 


(26)  Lib.  60.  tit.  1.  1.  6.  s.  2.  (28)  B.  1.  c.  10.  s.  218.  p-M 

(27)  Dig.  lib.  50.  tit.  1. 1.  5. 
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necessary  for  us  to  shew.  Lord  Somervitte  acquired  another         IBOl. 
domicil;  not,  that  he  had  abandoned  his  first  domicil;   for   q^^^T^.,.- 

•  •  •  M  i"  5JOMEt|VIljL» 

that  is  ipgo  facto  gpne  by  the  acquisition  of  the  other :  other-  i^. 

wise  all  the  cases,  that  have  been  referred  to,  which  are  very  ^^rd 
•frequent  in  the  Fr<?«cA  law,  of  two  habitations,  one  in  the  Somervillb. 
capital,  the  other  in  a  Province  of  France,  would  have  been  L  *  ■*  i 
decided  in  an  instant.  In  the  case  of  Mademoiselle  De  Cler* 
moni  Santoignon  she  certainly  never  abandoned  her  first 
domicil;  but  always  went  there  in  the  summer;  and  the  same 
observation  applies  to  the  case  of  the  Blarquis  De  St.  Paterre  : 
but  the  question  was,  whether  there  was  not  so  much  more 
continued  residence  in  the  capital,  that  a  hew  domicil  was 
acquired ;  which  put  an  end  to  ttie  original  one.  When  once 
it  is  established,  that  the  domicil  depends  upon  the  fact 
and  intention  of  residence,  frequently  you  must  have  recourse 
to  the  domicil  of  origin ;  as  in  the  case  of  an  infant ;  and  that 
is  the  reason  given  for  the  position,  that  the  domicil  may 
be  in  a  country,  in  which  the  party  never  was.  That  the 
domicil  of  origin  is  never  to  be  resorted  to,  when  any  other 
can  be  found,  appears  in  many  writers :  Houard^s  DicUonary 
of  Norman  I^aw,  art.  Domicil.  The  domicil  of  habitation  is 
the  only  one,  to  which  we  pay  any  i*egard.  That  scarcely  any 
regard  is  paid  to  the  other  in  our  law  appears  from  the  very 
few  cases ;  which  are  only  four :  the  question  as  to  what  cir- 
cumstances constitute  a'  domicil  not  being  at  all  cohsidered 
in  Lashley  V.  Hogg (29).  The  words  of  Lord  Thurlow  iti 
the  case  of  Bruce  v.  Bruce  are  printed  in  Mr.  Ommaney% 
Petition  on  the  Douglas  cause.  His  Lordiihip  says,  the  origin 
is  to  be  received  but  as  one  circumstance  in  evidence ;  but  it  is 
an  erroneous  proposition,  that  the  domicil  is  to  be  held  to  be, 
where  the  party  drew  his  first  breath,  without  something 
more:  it  b  primd  facie  evidence;  but  may  be  rebutted. 
Mr.  Bruce  settled  abroad ;  enjoyed  the  privileges  of  tlie  place: 
he  might  mean  to  return,  when  he  had  made  his  fortune :  bltt 
can  it  be  contended,  that  his  original  domicil  continued? 
Chranting,  he  meant  to  return,  he  meant  to  change  his  domicil  i 
but  had  not  done  so  at  his  death. 

In  Voei  upon  the  Pandect  (30)  that  very  case  of  going  to 
India  negotiorum  ratione  is  stated;  and  that  a  modem  law 

was 
(20)  6Bro.  P.  C.  577.  (30)  B.  6.  tit  1.  s.  90. 
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1801.         was  made  Upon  the  subject  iii  Holland.    It  is  s^d,  that  wl 
^^""^    •      Sir  Charles  Douglas  quitted  Scotland y  he  had 'lost  his  don 
^^  immediately :  but  it  was  never  suggested  in  that  case»  thai 

Lord  was  domiciled  in  Russia  or  Holland;   and  it  was  said,  d 

80MERVILLB.  ^hen  he  came  into  the  British  service,  he  dune  as  a  Brb 
[  •  775  ]  That  must  be  recollected  •with  reference  to  the  circumstani 
under  which  Lord  SdmerviUe  quitted  his  country  oiigina 
Mr.  Scott  had  nothing  like  an  establishment  in  this  coun 
He  lived  either  in  chambers  or  a  small  house.  But  I  pi 
cipally  rely  on  Lord  Annandales  Case  to  sheWj  that 
domicil  of  origin  is  hardly  regarded  in  our  law;  for 
that  case  particularly  it  ought  to  have  had  weight,  ii 
ever  had,  A  distinction  is  made  in  all  the  writers  betv 
the  domicilium  originis  and  the  domicilium  nativitcdis.  1 
latter  is  never  the  domicil ;  unless  the  other  cannot  be  asi 
tained.  The  Lord  Chancellor  would  not  decide  the  quest 
as  to  the  domicil  of  Marquis  William ;  not  considering 
domicil  of  origin  at  all  material.  The  rcfsidence  of  Man 
George  with  his  mother  in  England  had  been  relied  upon;  1 
there  is  some  little  allusion  to  it  in  the  judgment :  but  P^k 
a  writer  of  great  authority,  treating  of  the  custom  of  Ork 
in  the  first  section  of  his  introduction  as  to  the  Customs 
France y  is  clear,  that  the  domicil  of  a  minor  cannot  be  chai^ 
by  the  residence  of  the  guardian^  Lord  Atmandale  was  0 
most  unsettled  disposition*  His  letters  shewed  a  dislike  of 
parts  of  this  island.  His  habits  were  foreign.  It  sea 
necessary  there  to  settle  the  domicil  of  his  &ther ;  bat 
Lord  Chancellor  ^Novldi  not  decide  it;  saying  only,  that  it  1 
not  clear,  the  domicil  of  Marquis  William  was  not  in  £wfa 
Till  the  Union  he  came  here  only  once,  as  a  foreigner. 
was  violent  against  the  Union;  and  never  came  to  Lorn 
to  reside  till  long  afterwards ;  when  he  was  elected  one  of 
Sixteen  Peers.  He  had  three  houses  in  Scotland;  vdA\ 
attached  to  that  country  by  many  circumstances^  that  cu 
exist  here :  he  had  many  hereditary  jurisdictions^  and  sane 
the  Dumfries  boroughs.  .He  had  resided  three  years  in£ 
land'  before  the  birth  of  the  Marquis  George  /  and  1 
married  a  Duieh  lady  in  England.  It  is  true,  he  had  btooj 
furniture  from  Cragie  Castle;  as  he  might  very  eamly  do 
sea :  but  the  circumstances  were  very  slight  to  prove  a  ^ 
of  domicil. 
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One  principle^  and  only  one,  can  be  collected  from  all  these         1801. 
^ases ;  that  in  countries  euHcumstanoed  as  England  and  Scotland  g^  JCT^jl,  ^ 
the  presmnption  is  always  in  favour  of  the  EngUsh  domiciL  i^. 

It  is  to  be  presumed^  a  Briton  means  to  consider  himself  as  a  ^^ 

Briton,  and  not  as  a  Scotchman  merely;  and  upon  all  the  cases  ^  ^ 
of  the  French  noblemen,  as  that  of  the  Count  De  Choiseul,  it 
is  to  be  obserred,  they  are  nothing  at  Paris :  in  the  country 
ihey  had  privileges,  *  as  Lords  of  those  districts ;  which  were  [  *  776  ] 
all  lost  at  Paris.  Therefore  the  presumption  was,  Aat  the 
domicil  was  in  the  country.  These  districts  taxed  themselves ; 
and  had  other  privileges ;  which  existed  even  at  the  Revolu- 
tion. There  can  be  no  such  presumption  in  the  case  of  a 
Scotch  nobleman*  He  has  the  same  privileges  in  London  and 
in  Scotland.  In  Domat{Sl )  it  is  said,  as  there  are  places 
exempt  from  certiun  contributions,  the  inhabitants  of  those 
places  enjoy  the  exemption  only,  during  the  time  .they  live 
there ;  and  cannot  transfer  the  privilege  to  another  place. 
These  privileges  exist  in  the  French  cases,  but  not  in  this. 
If  the  circumstance,  that  seems  to  be  telied  on,  as  distinguish- 
ing this  case  from  that  of  Sir  Charles  Douglas,  that  Lord 
Somerville  was  the  heir  apparent  of  the  family,  gives  any 
additional  weight  to  the  domicil  of  origin,  it  is  singular,  that 
it  is  not  noticed  in  any  of  the  eases.  How  can  that  distinc- 
tion be  material,  considering  the  origin  of  the  law  of  domicil  ? 
JSy  the  Roman  law  all  the  sons,  tiU  emancipated,  were  equally 
^tU  familias.  What  greater  uncertainty  can  there  possibly  be 
than  relying  upon  such  a  circumstance  with  a  view  to  judge  of 
a  Man's  acts  and  intention  to  acquire  a  domicil  in  another 
>  placet  Certainly  the  consideration  of  birtii  and  the  expecta^ 
tions  he  has  in  the  country,  where  his  fether  was  settied,  are 
not  to  be  laid  out  of  the  case.  Those  are  circumstances  to 
be  used  to  shew,  where  it  was  likely  the  son  would  wish  to  be 
domicfleds  bat  when  you  have  tiie  fact  of  his  residence  and 
declarations  of  hb  mind,  when  you  have  ascertained  what  he 
did  and  said,  it  is  not  material  to  resort  to  what  he  would 
be  Iftely  to  de  and  say.  Lord  SomervUle^s  return  to  Scotland 
in  1745  is  to  be  accounted  for  by  the  state  of  the  country  at 
that  period.  •  The  first  thing,  he  did  was  to  join  the  army. 
Puring  the  eighteen  years  he  was  in  the  army  he  was  not  once 

'  in 

(91)  Vol.  ii.  b.  1.  tit.  5b  %^  T.  par.  18.- 
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in  Sbottand,  except,  when  his  regiment  wf 
went  there  in  1763,  and  his  father  setdt 
him,  that  was  the  only  businefis,  upon  wl 
there.  Ills  nest  appearance  there  was, 
fur  upon  his  father's  illness ;  and  his  stay 
to  Bee  him  die.  If  Sir  Charles  Dougku  < 
and  entering  into  a  foreign  service^  chan^ 
did  not  Lord  SonterviUe,  entering  into  t 
It  is  stated  from  the  high  authority  of 
the  reputed  domicil  of  every  great  Lord  in 
unless  he  has  in  fact  acquited  one  elsewher 
[  *  777  ]       •  Certainly  had  acquired  ncme  elsewhere. 

is  a  Briton,  tioi.  aa  a  Scotchman,  why  w 
domiul  got  nd  off  If  he  had  ezpectado 
he  not  also  in  England  ?  The  estate  in 
larger  (  33  ).  Bat  those  circumstasces 
much  weight  in  any  case. 

Tlien  what  passed  after  the  death  of  the 
ville.?  Immediately  afterwards  his  son  cam 
Was  the  moment,  in  whicli  it  was  most 
whether  he  meant  to  be  a  resident  Scotch 
man.  In  his  father's  life  there  was  a  str 
purpose  not  to  reside  in .  Scotland;  for 
request  to  him  was  to  live  there  during 
The  house  in  Scotland  was  then  used 
country-house,  as  most  convenient  for  hin 
pear,  when  he  took  the  house  in  Louden, 
argument,  and  calculations  are  made  upo 
only  from  1778:  but  that  is  not  a  fur  wa 
was  not  in  consequence  of  being  elected 
Peers  that  he  resided  there.  We  find  him 
rates  in  1773.  That  shews  aprobabihty, 
at  that  time ;  for  they  reduced  him  then  fron 
just  as  they  did  afterwards.  In  1769  lie 
He  was  extremely  anxious  to  purchase  thi 
term.    As.  to  the  nature  of  his  establish 


(32)Therewi8aoi)iediBereDce  ba  now  S&( 

ID  tbe  statement  ai  to  iliis.   Tbe  other  side 

Englitk  estate  was  1000/.  a-year.  been  at  th 

The  Scot<A  esUto  ifu  sUled  to  a-yeir. 
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of  iumiture,  &C.,  these  questions  never  can  turn  upon  such  leoi. 
circumstances.  All  the  writera  upon  the  subject  «jagree,  that  -^  ^'^'^^ 
such  circumstances  ore  of  no  consequence/  so  that  he  has  ^^ 

«  i>ermanent  term  in  die  house.  Damat  ( 33 )  says,  it  is  the  IotI 
aame,  whether  it  is  his  own  house  or  a  hired  one.  It  is  8oiWnniaai{ 
manifest^  why  Lord  Sojnerville  stated  to  his  friends  in  Laudat^ 
that  he  considered  that  house,  aa  a  lodging  house :  a  natural 
excuse  for  him  to  make;  but  we  know  it  was  not  sO|  froi^ 
the  long  term  he  took  and  die  longer  he  wished  to  take. 
Nexti  as  to  his  title-deeds :  there  .is  no  evidence,  that  they 
were  in  Scotland:  but  it  ia  natural  to  suppose,  those  of  his 
Scotch  estate  were  there. 

The  most  important  part  of  the  case  consists  of  the 
declarations  of  Xiord  Sfimermlie^  and  the  description  of  himF> 
aelf  in  the  books  of  *the  bank.  Those  circumstances  are  [  *778  ] 
treated  as  slight:  but  they  are  considered  most  inqportant 
by  all  the  foreign  lawyers;  as  superseding  every  othec^ 
Though  the  Encyclopedic  is  certainly  not  a  ^xx>k  of  aor 
thority,  yet  the  rule  as  to  what  constitutes  a  domicil  is  diif- 
tinctly  laid  down  f  and  the  authorities  referred  to*.  PoMf£r(  84)  \  '  -'  \ 
apeaks  of  it  as  the  placcj  inhere  he  describes  himself  as  re^ 
siding  in  public  acts;  or  to  wjiich  he  goes  with  his  £uiiily^ 
in  order  to  keep  Easier \  and  he  goes  on.  to  say,  that  only 
where^  these  circumstances  are  not  to  be  foundj  where  ther^ 
is  DO  declaration  upon  the  suligect,  where  it*  is  in  perfect 
iBquilUniOf  you  must  have  recourse  to  the»  original  domiciL 
The  expression  ^*  Un  tiienage'*  'is  not  to  be  translated  intp 
English.  Ifi  the  case  of  Mademoiselle  De  Clermoni  Santoig^ 
mon,  cited  from  DenUart  (35),  her  change  of  residence  was 
not  alone  sufficient  to  shew,  that  she  had  changed  her  do- 
miciL The  decision  was  upon  the  acts  site  had  done  | 
Ascribing  hcrs^  as  domiciled  laMat/ermem  The  case  of  the 
Marqub  JDe  St.  Paterre^  cited  from:  Cee/iin  ( 3C )  is  much 
stronger;  who  in  deeds,  that  he  had  executed  from  ITM 
to  1714,  described  himself  as  residing  in  the  city  of  Mam^ 
hm  only  lodging  at  Pom;  from  1714  to  1720  he  had  de- 
scribed himself  sometimes  as  residixig  in  the.  one,  and  soipe^ 

times 

(38)  Yd.  ii.  b.  1.  tit.  16.  t^  3.        (94)  Treatise  on  the  Cvstom 
par.  6.  of  Qi'leapv,  10. 

(35)  Art,  Domicil,  No.  17.  (30)  VolfT,*p..i. 
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1801.  times  in  the  other.     Being  equsl  there 

flaiHBviux   *'  "  '"*^'  ^°  '°^'**"^  could  be  drawn. 

«.  thbg  farther  in  favor  of  the  domidl  at  P 

^1^  other  (nrcunutancea ;  shewing,  he  ctmsidt 

SokEKTiLU.  (g  p^yj^  f^^j  hoiae.    He  kept  a  jouma 
voyage  a  Paru" 

In  &e  case  of  Mons.  De  Gnnianeot 
decision  being  referred  in  order  to  kno 
hinuelf  in  hU  public  acta.  Another  c 
waa  dedded  entirely  upon  the  party's  'd 
The  ease  of  the  Duchess  of  Hamiat 
entirely  upon  the  same  pomt.  It  was 
the  broker  might  give  any  description. 
in  the  case  of  a  common  man  to  descr 
But  in  none  of  Lord  Somirtili^B  letl 
he  described  hinuelf  with  reference  to 
the  papers  are  in  the  possession  of  those 
domicil,  it  puy  be  aammied,  that  no  si 
be  found. 
H  779  ]  '  Then  a>  to  lus  dedaratione :  cert^Iy 
the  &ct,  Aey  are  Tery  material;  and  hei 
unimpescbed.  The  conversation  with  C 
the  consequence  of  hia  living  so  little 
he  tiiought,  they  considered  him  as  a 
mer  Edinburgh  b  even  more  deserted 
shews  tds  eoDscieDtiousnesSi  that  he  i 
Scotch  nobleman.  The  endence  of 
Sir  James  Bhnd  Burgeu  ia  aleo  very 
a  veiy  important  conrideratioi^  that  big 
vaa  umversally' only  during  the  lumDer 
1^  authors  of  great  au&ority,  that  a  c 
not  change  the  domiciL  Bynktnhoek  ( 4 
%  brewer  at  the  Hague,  who  having  or 
irife,  hired  a  house  neaiLeyden  for  the 
tiie  inheritance  of  the  son  by  the  la« 
took  the  house  for  HAee  years ;  and  < 
his  furmture:  but  at  die  He^ue  he  h 


(37)  Cock.  Vol.  iii.  702. 

(38)  Art.  DomloU,  No.  82. 
(3^  Codi.  Vid.  D. 


(40)  Q. 
c.  16. 185 
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«  ■ 

Establishment.    The  distribution  tras  determined  to  be  ae-         .1801. 

cording  to  the  law  of  the  Hague;  and  the  reason  given  is^    goMMtviJULB 

that  at  Leyden  he  was  residing  at  a  Muntry-rhouse.    That  «, 

applies  strictly  to  this  case.    Lord  SomerviUe  was  residing  at         "i^tA 

his   Tusculanum^  as  Bynkershoek   calls  it,   vohpiaiU  cautd  wMKBViujk 

in  cestate.    It  is  impossible  to  ascribe  hiir  residence  in  Z«oft* 

dan  to  any  purpose  but  that  of  being  a  domiciled  English- 

fnan.    The  case  referred  to  in  D'Aguesseau  of  a  residence 

of  ten  years  being  necessary  to  acquire  a  domicil  in  Britann^ 

U  quite  out  of  the  question.    The  reason  given  by  Patiier 

is,   that  you  can  ascribe  the  residence  to  nothing  but  an 

Intention  to  acquire  a  domicih    The  inclination  of  the  C!onrt 

in  all  the  decisions,  that  have  taken  place  in  this  country^ 

though    it  has  not  come   to  a  rule,  which  is  much  to  be 

lamented,  has  been  to  hold,  that  the  domicil  is  in  the  capital 

of  Great  Briiainy  unless  an    intention  to*  the  contrary   it 

ehewn.     If  with  the  strong   circumstances,    denoting  Lord 

Samerville*B  intention  to  acquire  a  domicil  in'  England^  h^ 

should  be  held  not  to  have  a  domicQ  in  London,  the  law 

will  be  left  in  a  state  of  more  uncertainty  even  than  a( 

^present 

•  •        • 

The  Attorney  General,  in  Reply* 
'  This  is  one  of  the  clearest  cases  in  favor  of  the  Seoiek 
domicil;  and  if  the  Court  decides  against  it,  the  consequence 
must  be,  that  every  Scotck  nobleman  coming  to  London  for 
the  winter  will  cease  to  be  domiciled  in  Scotland.  ^Ld  [^780] 
that  respect  the  case  is  pf  infinite  importance.  It  is  to  be 
decided  not  only  upon  the  circumstances,  but  also  according 
to  the  established  rules  of  law;  and  there  is  infinitely  more 
of  law  than  of  fact  in  these  caset*  The  distribution  is  td 
be  according  to  |ihe  law  of  that  plaoe^  which  for  the  purpose 
of  succession  is  by  the  law  of  all  oountries  to  be  considei^ 
the  domidL  Usmg  the  civil  law  and  the  authority  of  text 
writers,  we  are  frequent^  using  what  ia  no  autiiority  upoA 
the  subject  of  domicil,  applied  for  many  other  purposes*  I 
put  out  of  consideration  upon  tins  question  the  Imc  loci 
rei  sUm ;  against  which  there  have  bem  repealed  decisions. 
'That  never  was  the  law  of  any  country  &rdier  than  ti^at 
^ereweie  som?  decisipns  iQ  Scotland  tending  to  th^t  effect. 

The 
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1801.         The  rule  upon  this  subject  is  a  rule  of  convenience,  anc 

'''^'*^  extent  of  convenience,  which  shews  the  necessity  of  adbc 

9.  strictly  to  it;  adopted  throughout  those  nations  of  £«r 

ti>r<i  that  had  intercourse  with  each  otheri  by  a-  sort    of  coi 

SoMii^viUiB.   between  them,   for  obvious  reasons.      Most  of   them  b 

^tmnded  upon  the  dissolution  of  the  Roman  empire 
taken  the  text  of  the  civil  law  as  the  principal  grounc 
dieir  decisions  with  regard  to  personal  property ;  and  f 
their  feudal  origin  most  6f  them  had  taken  that  law  as 
ground  of  their  decisions  with  respect  to  real  proi>erty. 
b  true,  in  the  time  of  Justinian  all  the  inhabitants  of 
empire  had  the  freedom  of  the  city :  but  at  different  ti 
the  decisions  were  according  to  the  laws  of  those  dififa 
countries.  The  Jewish  law  of  succession  differed  mudi  £ 
the  Roman;  and  this  question  without  doubt  would  b 
depended  upon  the  circumstance  of  the  domicil  in  the  i 
madon  of  the  Roman  lawyers.  K  the  person  was  a  dti 
of  one  of  the  cities  having  the  fireedom  of  Home,  it  wo 
be  according  to  the  Roman  law.  If  he  continued  a  dti 
t)f  Jerusalem,  then  it  would  be  according  to  the  Jewish  h 
The  different  nations  of  Europe  have  certainly  taken 
Roman  law  as  their  guide;  and  it  is  necessary  for  ei 
Court  to  foUow  the  same  rute  upon  this  subject  of 
Accession  to.  personal  property*  That  foreign  nations  fa 
•not  that  idea  of  the  Lex  loci  rei  siite  is  particularly  noli 
by  Lord  Hardwicbe  in  Thome  v.  Watiins  and  ot 
[  y-  ]  cades.  Upon  the  same  grounds  in  the  Jersey  cause  (^ 
[  *  781  ]  jhe  tefiised  to  interfere  upon  property,  happening  to  ^ 
in  this  country:  tlie  representative  bdhg  resident  inJer 
and  amesnable  there;  and  the  bulk  of  the  propertjf  be 
there.  As  to  the  cascfs  upon  the  custom  of  Landasi,  in  Gfc 
ley  V.  Chomley  the  circumstance  of  a  capital  mansion 
York  was  not  suffident  to  prevent  the  distributioQ  of  tl^  f 
sonal  estate  according  to  the  custcmi  of  Lomdon*  The  dom 
tar  the  purpose  of  offices  and  for  the  purpose  of  snccen 
tnay  be  different;  and  so  with  reference  to  bearing  ehaij 
and  being  assessed  to  taxes.  By  the  French  lav  tiiai  i 
considered  very  important;  because  it  altered  the  a»ne«mn 
upon  the  other  i>erson8;  which  in  1663  produced  a  r^pilati 

(41)  Pipon  V.  Pi|K»i,  Ami.  2&. 
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ifquiring,  that  changes  of  dcMtaiGfl  shoiddlieBegbteEed^  Tbd  ]0Ob 
domicil  for  the  purpose  of  being  amesnable  to  justice  was  very  ^  ^^''^ 
important  in  France  and  other  countries;  where  the  Ccmrts  «, 

had  Umited  jurisdictions.  It  n^as  matter  of  stipulation,  that  I«erd 
for  that  purpose  the  domicil  should  be  held  to  be  at  Paris  or  ^^l*«WrH**»' 
some  other  place.  They  distinguish  die  question  for  all  thesa 
purposes.  In  these  references  therefore  to  those  writers  it  is 
necessary  to  inquire  th^  purpose  This  qualification  will  make 
some  of  these  quotations  extremely  difierent  firom  what  tbey 
arc  represented  to  be :  the  domicil  not  being  treated  of  with 
arTiewto  succession;  and  though  a  man  may  hare  several 
domicils  for  these  diflbrent  purposes,  for  the  purpose  of 
succession  he  can  have  only  one. 

-  These  are  the  simple  and  only  rules  of  law.  As. to  tli€ 
ciroanistances,  habikation  is.  the  prindpal  ingredient:  but  it 
is  not  the  only  circumstance ;  and'  of  itself  it  by.  no  means 
constitutes  the  domicil:  it  must  be  of  that  description,  which 
has  the  effect  of  estabhshing  the  party  in  that  situation,  contra* 
distinguished  from  any  other  situation^  in  which  h^  has  ever 
been.  One  clear  and  unquestionable  rule  is  to  be  collected 
Sfom  all.  the  text  writers,  and  also  as  a  matter  of  necessity) 
that  the  domicil  of  origin  is  the  domicil  of  every  person,  until 
tiiat  is  abandoned,  and  another  gained.  The  domicil  every 
ehild  has  on  its  birth  must  remain,  until  that  is  lost,  and 
another  acquired.  Until  another  is  acquired,  that  one  cannot 
be  lost.  After  the  peace  of  1783  such  of  the  Americans  as  • 
ehose  to  remain  in  America,  subjects  of  tiie  Stat^,  ceased  to 
be  part  of  the  British  nation;  and  lost  their  character  of 
Britons.  So  it  is  as  to  the  domicil  of  origin^  which  must 
temain,  until  the  party  ceases  to  have  it,  and  gains  another*  < 
The  intent  to  abandon  it  simply  will  not  do;  unless  there  is  an 
actual  abandonment,  and  the  acquiution  of  another.  Thia- 
principle  is  folly  *  established  by  the  cases  in  the  House  of  [  ^-TflC  J 
Lords;  for  what  could  have  raised  the  question,  unless  the 
domicil  of  origin  remained, -until  it  was  abandoned,  and  another 
acquired.  Mr.  Bruce  entered  into  the  Jkidim  service,  not  th^ 
Kill's  service.  A  great  deal  turned  upon  that;  forhewMs 
bound  to  reside  in  India ;  and  could  not  reside  elsewhere^ 
except  by  the  leave  of  the  Company,  and  consequently  for  a 
temporary  purpose^  Therefore  by  entering  into  that  servioe 
he  was  conceived  to  have  abandoned  hia  eriginal  domicil,  and 

to 
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1801.         to  Iiave  gained  a  new  one.    It  did  not  depend  upon  the  f 

^^^'^  in  which  he  lived  in  India.    That  was  not  inquired.    It  tu 

^^  upon  his  residence  in  India  under  an  obligaticn,  diat  wi 

Lord  last  during  his  whole  life»  unless  put  an  end  to.     I  coi 

SOmervilul    gpeaking  individually^  I  think  it  would  have  been  wiser  to 

held,  that  the  domicH  of  origm  remained ;  adhering  to 
rule;  and  that  the  act  done  ought  not  to  have  been  deenu 
amount  to  an  abandonment :  the  highest  Court  of  Ju 
however  was  of  a  different  opinion.  But  the  whole  case 
founded  upon  the  .question  between  the  domicil  of  origin 
the  new  one.  It  is  now  saidj  the  domicil  of  origin  is  a  a! 
circumstance.  In  that  case  it  was  the  whole,  and  in  the 
i>{  Sir  Charles  Douglas.  It  is  contrary  to  the  article 
Union  to  say^  his  entering  into  the  King's  service  was  an  a 
donment;  for  the  army  is  as  much  that  of  Scoilamd  as  J 
land.  But  he  entered  into  the  Russian  and  DuieJk  servi 
abandoning,  not  only  the  Scotch  domicil,  but  the  JSj^ 
one.  He  partly  made  himself  a  subject  of  a  foreign  poi 
taking  a  qualified  oath  of  allegiance  in  those  countries  ( 
He  married  in  Holland.  Afterwards  he  had  no  read 
in  the  world  but  at  Gospori,  no  fiunily  estabUshment 
where  else. 

In  Balfour  v.  Scoti  there  was  an  abandonment,  if  any  tl 
,ean  be  called  so.  He  sold  all  his  fumiiure,  except  that  of 
room.  He  had  no  family  establishment  in  Scotland  of 
'description:  it  is  even  stronger  than  that;  for  he  destn 
that,  which  he  had  there  before.  In  the  Anmmdale  cause 
Lord  Chancellor  expressly  considers  the  domicil  of  origin,  i 
of  the  fiither,  as  the  whole  argument  for  Lady  Graham.  < 
the  domicil  of  origin  be  now  treated  as  nothing  but  a  s^ 
circumstance?  Courts  of  Justice  will  be  extremely  unwiUbif 
give  up  the  rule  as  to  that;  a  rule  of  the  greatest  convenieo 
[^78S]  affording  a  point  to  start  firom,^ something  to  decide 
doubtful  cases;  according  to  the  observation  in  the  pass 
cited  from  the  Encyclopedic;  that,  where  there  is  any  dm 
the  party  is  always  considered  as  having  preserved  his  f 
domicil;   a  rule   certainly  of  wisdom.      If  another  don 

(42)  The  Matter  of  the  Rolls  said,  he  had  great  donbt,  whet 
that  with  the  consent  of  His  Majesty  changes  the  domieiL  J 
OmtIm^  v.  nomim,  reported  by  Dr.  Addams  in  his  Eerlesistti 
Rep.  voL  ii,  page  e» 
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Is  gainedi  that  in  the  same  manner  must  remain^  untU  abaif-         180I. 


doned*    This  is  equally  a  rule  of  necessity.    A  man  cannot   ^    ^^'"'^ 

be  without  a  domicil  of  some  description.    The  dicta  to  the  9. 

contrary  in  some  of  the  writers  will  prore  quite  unfounded.         I«oi^ 

This  is  analogous  to  the  principle  we  find  in  our  own  law.    In  Soi«BViU4fr 

the  case  of  Wardship,   for  instance,  a  man  might  hold  of 

several   lords:    then   upon    his  death  who  was  to  have  the 

-wardship:  supposing  he  did  not  hold  of  the  King;  who  would 

be  preferred  {   The  rule  is  stated  in  JFUxkerberfs  Natura 

JBrevium  (43);  that  the  heir  shall  be  in  ward  to  that  lord*  of 

whom  he  held  by  priority :  but  the  tenant  might,  if  he  diose» 

change  the  priority  by  making  a  feofiment  in  fee  and  taking 

back  an  estate  again.    That  rule  was.  established  for  the  pur* 

pose  of  convenience  upon  the  principle,  on  which  we  are  now 

contending. 

Another  rule  with  respect  to  the  domicil  of  origin,  which 
has  been  repeatedly  insisted  on,  is  that  also  cited  from  the 
JElncydopedie,  that,  where  it  is  doubtful,  which  of  two  places 
is  to  be  reputed  the  domicil,  as  if  the  fact  of  habitation  is 
doubtful,  and  one  appears  to  be  the  domicil  of  origin,  that  will 
.turn  the  scale.  But  that  must  be,  understood,  where  it  cannot 
be  clearly  shewn,  that  the  domicil  of  origin  continued  die 
place  of  habitation ;  for  if  that  renudns  the  habitatipn  to  this 
extent,  that  there  is  no  abandonment,  thatwiU  remain  the 
domiciL  Where,  the  question  is  between  two  places,  both 
acquired,  if  one  can  be  considered  as  properly  the-  sea^  it  ia 
to  have  the  preference ;  and  upon  that  the  case  of  The  Brewer 
at  the  Hague  vitA  decided,  upon  ths  distinction  in  Huber, 
that  with  reference  to  a  .citizen  his  domicil  was,  where  his 
trade  was  carried  on;  and  the  country  residepce  was  to  be 
considered  as  merely  voluptaiis  caued ;  and  the  reverse  as  to 
a  nobleman.  Upon  that  distinction  it  was  determined  in  that 
case,  that  the  establishment  at  the  Hague  remaining,  the 
domicil  of  die  father  was  not  altered  by  die  residence  at 
Leyden :  nor  consequendy  diat  of  the  son :  yet  the  son  lived 
and  died  diere.  That  disproves  the  position,  that,  the  place, 
where  the  party  dies,  is  to  decide,  if  there  is  any  *  doubt  He  [  *784  ] 
was   considered   as  Uving  still  under  the  protection  of  his 

father. 

(43)  330.  Bih  ediL 
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fiidier.    In  the  Dmtgla^  Ca9e  alto-  the  plaee  where  k  SA 
did  not  prevafl.    In  oonadering  the  habits  of  different  eo» 
tries,  as  applied  to  this  subject,  and  quoting  the  df3  hv,  k 
Lord  must  always  be  with  a  qualification ;  and  that  lemofct  ik 

•OMBRYiiLa.   objection,   that  the  expressions  of   the  civil  law  are  not  ^ 

plicable.  Family  pictures  may  io  some  degree  -denote  la 
fiunify  seat;  and  in  this  view  may  be  tMrnaidered  as  umm% 
the  Lares  of  the  Romans*  Upon  cmnparison  of  the  Yilaecf 
the  effects  at  the  two  houses^  it  is  evident,  where  the  mmm 
fvrtcsiwas.  Recollect  the  habit  of  these  countries;  %M 
countries.  The  head  of  the  Barony  is  always  eonndeicda 
the  place  where  the  Baron  should  be  found;  the  place,  vis 
he  was  to  be  summoned.  The  Duke  of-  NorfM*s  seat  aat 
be  conridercd  to  be  at  Arundel  Casik  i  though  his  hoaea 
town  is  freehold.  So  Wobum  is  the  Duke  of-  BcJ^mii 
Those  are  the  places,  where  they  reside,  when  partindidf  ii 
the  character  of  Dukes  of  Narfoli  and  Bedford.  The  didv 
tion  between  the  eldest  and  the  youngest  sons  is  dear.  Tk 
fonner  must  always  look  to  the  fiunily  seat,  as  that,  whick  k 
to  become  his  residence.  The  younger  has  no  reason  tebk 
to  that  at  all.  The  house  in  London  was  at  first  hired;  di 
taking  a  lease  afterwards  ia  only  another  species  of  Uriif^ 
The  mere  object  was  the  i>leasure  of  indulging  in  winter  ii 
a  town  residence;  not  to  establish  a  family  mansios,  U 
merely  for  convenience ;  it  may  be  very  truly  said,  vokfSdk 
eaUsd.  There  he  had  no  regular  establishment;  and,luil^ 
elarations  are  the  most  positive;  that  he  considered  tfaathoM 
as  a  mere  locl^g .  hcrjse.  It  was  a  very  just  excuse  to  !■ 
friends.  He  could  not  see  them  there.  He  had  not  the  neaa 
He  had  no  plate  or  other  necessary  articles.  He  most  b«e 
given  any  entertainment  at  a  tavern.  It  is  said,  that  was  Ae 
residence  of  his  choice :  the  other  descended  lipon  him.  U 
he  did  live  in  Scotland.  It  is  said,  his  residence  theieini 
merely  a  point  of  duty  firom  compliance  with  his  father's  b- 
junction.  It  must  however  be  shewn,  that  he  abandoned  iht: 
whatever  inclination  to  London  may  appear.  In  all  the  oAer 
cases  there  was  no  balance  of  residence :  whatever  there  va 
of  residence  was  out  o{  Scotland:  in  this  there  is  a  reddeat 
there,  a  family  house  built  by  his  father,  and  constantly  i^ 

sorted 
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sorted  to  by  the  intestate;  and  to  the  last  moment  of  hia  life         .1B01. 


an  intention  to  resort  to  it :  the  establishment  kept  up,  shew-   ^    ^^*^ 
Jng  the  anwAs  revertem&i    In  Alexander  y.  M*CuUogh{44)  ^^ 

'.^  that  argument  prevailed ;  and  upon  that  ground  the  party  Lord 

•was  held  a  Scotchmim,  and  his  will  was  construed  according  SoMBRTiLWfc 
<to  the  law  of  Scailandf  notwithstanding   his    residence    in      I-     '^  J 
^Virginia  ^  and  notwithstanding  what  has  been  attributed  to 
.liord  Thurkmbrm  Bt^e  v.  Bruce,  he  did  not  consider,  that 
.'going  for  the  mere  purpose  of  trade  would  be  an  abandonment  .; 

of  domicil.  The  question  is,  not,  whether  London  was  also 
.ihe  place  of  Lord  SomerviUe'K  habitation,  but  whether  Somer- 
viUe^Hottse  was  abandoned ;  and  in  no  moment  can  that  be 
taid  to  have  ceased  to  be  the  place  of  his  habitation.  As 
'to  the  description  of  the  intestate,  there  is  no  instance  of 
describing  a  nobleman  by  his  abode.  I  do  not  know,  why 
any  such  description  as  diat  in  the  books  of  the  Bank  was 
necessary  in  the  ease  of  a  Peer;  unless,  in  order  to  know^ 
where  to  apply  in  case  of  forgery.  Certainly  it  was  not 
necessary  to  identify  him.  He  might  perhaps  have  made 
declarations  against  Scotland  to  bis  servants  in  peevish  mor 
ments ;  but  his  declarations  to  his  friends  aie  quite  dif* 
ferent.  It  is  plain  also,  that  the  time  of  the  conversation 
irith  Sir  James  Bland  Burgess  was  the  first  moment,  in 
wbieh  he  had  the  least  idea,  that  he  might  be  considered 
•  domiciled  Englishman  \  and  his  determination  upon  that 
is  to  make  a  will  immediately  on  his  return  to  Scotland. 
JBum  v«  Cole  was  not  a  question  of  domicil ;  but,  whether  the 
Prerogative  Court  of  Canterbury  had  jurisdiction. 

Tfte  Master  of  t/ie  Rolls. 
.'  This  case  has  been  extremely  well  argued  on  all  sides;  Feft.SdA 
and  I  have  tlie  satisfaction  of  thinking,  I  have  received^ 
every  information,  that  either  industry  or  abiHties  could 
jiinnsh.  The  question  is  simply  as  to'  the  succession  to  the 
personal  estate  of  the  late  Lord  Somerville,  It  is  in  some 
respe^  new:  so  far  as  it  is  a  question  between  two  ac-» 
knowledged  domicik.  In  the  late  cases  the  question  haa 
been,  whedi»  the  first  domicil  was  abandoned;  and  where 
at  the  time  of  the  d^atb  the  sole  domicil  was :  but  here  the  ,    » 

question    .^ 
(44)  Before  Lord  nicrfow. 
YoL.y.  31 


Stf 
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.1801.         quMtba  ii,  yiiuA.  of  two  ackiunriectgei 
pbnderate ;    or  ntfaer,  which  i>  the  d 
which  the  BUCcesEioa  to  the  perioiul  csti 
Lord  Questions  upon  the  law  of  BuecesBioD  to 

StniicaviUA;   been  vary  frequent  of  late  in  this  c<nn 
I  Legnlature  interposes,  which  I  lincerei 

asBUnilate  the  law  of  the  whole  islani 
such  questions  may  be  expet:ted  very  fca 
the  course  *  of  a  few  years  there  have 
4lie  House  of  Lords,  and  one  in  tlus  I 
iavonred  with  the  opinions  delivered  by 
JLoughbcwougb  ;  the  former  in  Bruce  t. 
Omnumey  t.  Bingham,  the  case  of  Sir 
have  very  iully  considered  all  the  cases, 
those  two  learned  Lords,  and  the  auth< 
the  printed  cases,  and  also  all  the  autl 
Ae  for^gn  jurists;  which  were  very  prop 
on  this  occasion.  It  is  unoeoessBiy  to  ei 
xxfoa  all  these  authorities.  It  will  be  s' 
mlcs,  which  I  am  warranted  to  say  resi 
for  adopting  them  in  this  ease. 

The  first  rule  is  that  laid  down 
Lords,  adopted  in  the  House  of  L 
in  tliia '  ar^ment  to  be  the  lav,  by  v 
to  personal  estate  is  now  to  be  r 
might  have  been  the  opinion  of  the  < 
which  certainly-  at  one  time  took  a  difi 
rule  is,  that  the  aaocession  to  the  pt 
intestate  is  to  be  regulated  by  the  law 
which  he  was  a  domiciled  inhabitant 
death ;  widiout  any  regard  whatsoever 
of  the  birth  or  the  death,  or  the  sitnatio 
ftat  time.  That  is  the  dear  result  of 
House  of  Lords  in  all  the  cases  I  have 
have  occurred  within  the  few  last  yean 
hot  controverted  by  the  Counsel  on  «th 
said,  that  law  could  prevaD,  and  be  a 
such  domtcil  can  be  ascertEuned ;  and  Hu 
The  next  rule  is,  that  though  a  c 
have  two  do-  domicfls  for  some  purposes,  he  can  hai 
mioila  for  some  -  r 

parposes.  .  J 


A  man  may 
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piirpO!!e  of  suceession.    That    is    laid    down    expressly  M         IBOl. 

Denisart   under   the  title  Domicile    that  only  one   domicS    SoMBRViixk 

can  be  acknowledged  for  the  purpose  of  regulating  the  sue-  v. 

cession  to   the   personal   estate.     I    have    taken  this   as    a  ^      ^^ 

maxim:  and  am  warranted  by  the  necessity  of  such  a  maxim; 

for  the  absurdity  would  be  monstrous,  if  it  were  possible, 

that  there  should  be  a  competition  between  two  domicils  as 

to  the  distribution  of  the  personal  estate.    It  could  never 

possibly  be    determined  by  the  casual  death    of  the  party 

at  either.     That  would  be  most  whimsical  and  capricious. 

It  might  depend   upon   the  accident,  whether  he  died   iii 

winter  or    summer,    and    many  ♦  circumstances  not  in   his      [  ♦  787  ] 

choice,  and  that  never  could  regulate  so  important  a  sub^ 

ject  as  the  succession  to  his  personal  estate. 

The  third  rule  I  shall  extract  is,  that  the  original  domicil, 
or,   as    it  is  called,   the  forum  originis,  or  the  domicil  of  ^ 

origin,  is  to  prevail,   until  the  party  has  not  only  acquired 

« 

another,  but  has  manifested  and  carried  into  execution  an 
intention  of  abandoning  his  former  domicil  and  taking  an^ 
other  as  his  sole  domicil.  I  speak  of  the  domicil  of  origin 
rather  than  that  of  birth;  for  the  mere  accident  of  birth 
at  any  particular  place  cannot  in  any  degree  affect  the 
domicil.  I  have  found  no  authority  or  dictum,  that  gives 
for  the  purpose  of  succession  any  effect  to  the  place  of  birth. 
If  the  son  of  an  Englishman  is  born  upon  a  journey  in 
foreign  parts,  his  domicil  would  follow  that  of  his  fiither. 
The  domicil  of  origin  is  that  arising  from  a  man's  birth  and 
connections. 

To  apply  these  rules  to  this  case.  It  cannot  be  disputed, 
that  Lord  SomerviUe\  father  was  a  Scotchman,  He  married 
an  English  lady;  returned  to  Scotland;  repaired  his  family 
house ;  occupying  another  in  the  neighbourhood  in  the  mean 
time;  and  he  had  apartments  in  Holyrood-House.  •For  the 
first  part  of  his  life  afVer  his  marriage  he  seems  to  have 
made  Scotland  abnost  his  sole  residence:  nor  was  it  conr 
tended,  that  during^  that  period  hf  had  acquired  any  other* 
The  father  being  then  without  doubt  a  Scotchman,  the  son 
was  born;  and  at  the  age  of  nine  or  ten  was  sent  into 
England  for  educatioUi  and  irom  thence  to  Caen  in  Nor* 
mandy.    It  caraiQt  be  contended,  nor  do  I  think  it  was,  thai 

91%  dnringf 


rSOMBRVILLB 

£>ord 
SOUKRVILLB. 
A  new  domicil 
cannot  be  ac- 
quired daring 
pupillage,  or, 
nntil  the  per- 
■on  ii  miJKrit. 
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during  the  state  of  pupillage  he  could 
of  his  own.  I  have  no  difficulty  in  ] 
doRii<!il  can  be  acquired,  until  the  per 
During  his  continuance  in  the  mUitai 
not  heard  it  insisted,  that  he  acquired  a 
he  had  before.  Upon  his  father's  dea 
Scotland,  a  material  &ct  occurs;  upon  « 
lud  on  both  sides.  It  is  said,  his  fathi 
were,  that  he  should  not  diisolre  his  < 
land.  In  the  subsequent  part  of  bis  liC 
adhered  to  those  injunctions.  But  it 
versation  he  manifested  his  preferenct 
that  if  it  had  not  been  for  those  injunct 
would  have  quitted  Scotland,  Admit  it. 
is  the '  strongest  argument  in  favor  of  S 
willingly  or  reluctantly,  whether  from  | 
it  is  enough  to  say,  he  determined  to 
tion  with  that  country;  and  the  motive 
difference. 

Then  see,  how  after  his  father's  dei 
establish  himself  in  the  world.  From  t1 
he  was  capable  of  establishing  another 
time  there  could  be  no  doubt,  that  th 
sonal  estate  must,   if  he   had  died,  hi 


(46)  A  domicil  caonot  be  ac-  made  in 

quired  by  the  act  of  the  infaot :  the  origi 

bat,  with  the  exceplion  of  fraud,  complete! 

a  domicil  acquired  by  the  anr-  Britiik  w 

viving  mother,  becomes  the  do-  nign  dot 

micii  of  the  infanL  Pottitiger  v.  completel 

WighimoM,  3  Mer.  67.  f>*A  dami< 

See  upon  the  subject  of  do-  domicil  e 

micil  the  references  in  the  pote,  yond  an 

ante,  Vol.  Ill,  203.    laCwrlimg  cession  ii 

fr.  HamUim,  in  the  Prerogatire  tacy,  to  i 

Court   of  CaHterbmry,   Michael-  to   the  li 

mat  Term,  18S3,  pnblished  by  mioil :  pr 

Dr.  Addam$,  in  his  fcefettaifiGa/  by  the  O 

Reportt,  vol.  it,  page  6,  an  at-  not  sasta 

tempt  to  eslablish  a  domicil  ia  doabtfal 
a  fora^D  country  against  a  Will, 
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V. 

Lord 

SOMBRVILUk 


ftccdrding  to  the  kw  of  ScbtknUl.    Then,  to  trace  him  froni  1B0U 

that  time.  It  appears,  he  had  determined  not  to  abandon  g^vj^^T^iwiW 
his  fiiansion-house :  so  farfW>m  it,  he  made  overtures  with  a 
view  to  get  apartments  in  Holyrood-House;  from  which  I 
conjecture,  that,  if  that  application  had  been  granted,'  he 
inight  have  been  induced  to  spend  more  time  than  he  did 
m  Scotland.  He  came  to  London.  I  will  not  inquire,  how 
soon  he  took  a  permanent  habitation  there:  but  I  admit,' 
from  that  time  he  manifested  an  intention  to  reside  a  con- 
siderable part  of  the  year  in  London^  but  also  to  keep  up 
his  establishment  in  Scotland^  and  to  spend  as  nearly  as 
possible  half  of  the  year  in  each.  He  took  a  lease  of  the 
Bouse,  evidently  with  the  intention  to  have  a  house  in 
London  as  long  as  he  lived;  with  a  mamfest  intention  to. 
divide  hi?  time  between  them.  It  is  then  said,  there  are 
clearly  two  domicils  alternately  in  each  country.  Admit  it ; 
then  the  question  will  arise,  whether  in  case  of  his  death  at 
either,  that  makes  any  difference.  It  was  contended  in 
favoi^  of  the  English  domicil,  that  in  such  a  case  as  that, 
of  two  domicils,  and  to  neither  any  preference,  for  it  can- 
hot  be  contended,  that  the  domicil  in  Scotland  vras  not  at 

• 

least  equal  to  that  in  England,  except  the  lex  loci  ret  ntm 
is  to  have  effect,  the  death  should  decide.  There  is  not 
a  raigle  dictum^  from  which  it  can  be  supposed,  that  the 
place  of  the  death  in  such  a  case  as  that  shall  make  any 
difference.  Many  cases  are  cited  in  Denisart  to  shew,  that 
the  death  can  have  no  effect ;  and  not  one,  that  that  cir- 
ciumstance  decides  between  two  domicils.  The  question  in 
those  cases  was,  which  of  the  two  domicils  was  to  regulate 
the  succession ;  and  without  any  regard  to  the  place,  where 
he  died.  These  cases  seem  to  proves  and  if  necessary,  i 
think,  it  may  be  collected,  that  those  rules  have  prevailed  in 
countries,  which,  being  divided  into  different  provinces,  fre- 
quently afford  these  questions.  The  fair  inference  from  them 
is,  that,  as  a  general  proposition,  where  there  are  two  co- 
temporary  *  domicils,  tlib  distinction  takes  place;  that  a 
l^erson    not  under  an  obligation    of   duty    to    Uve    in  the 

capital  in  a  permanent   manner,   as  a  nobleman  or  gentle-  '^9^^  cotcmpo- 

rary  domicils; 


[  ♦789  ] 
DistincttoQ 


man, 


. .' 


'  in  the  case  of 

a  nobleman  or  gentleman,  generally,  the  domicil  •  is  the  mansion-house  in 
the  bouutry :  that  of  a  merchant  is  at  his  residence  in  town. 
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)80L.         man,  haTuig  a  manaon-hoofle,  his .  residence  in  the  ooimlij^ 
and  resorting  to  the  metropolis  finr  any  particidar  purpoM^ 


y^  or  for   the  general  purpose  of  residing  in  the  metropfa^ 

liord  shall  be  considered  domiciled  ill  the  country :  on  die  ote 

.BoMKKfiUM.  hand  a  merchant,  whose  business  lies  in  the  metropoSii  M 

be  considered  as  having  his  domicil  there,  and  not  M  Ui 
country  residence.  It  is  not  necessary  to  enter  into  it 
distinction ;  though  I  should  be  inrlined  to  coKur  in  it  I 
therefore  forbear  entering  into  observationa  upon  the  oas 
of  MademcNselle  De  Clermont  Santoigmm  and  the  CoontA 
ChoUieul,  and  the  distinction  as  to  the  acts,  of  the  boBt 
describing  herself  as  of  the  place  in  the  country. 

The  next  consideration  is,  whether  with  referoice  to  Ik 
property  or  conduct  of  Lord  SamerMle  there  is  anytU| 
shewing,  he  considered  himself  as  an  EngUshmum^  It  ni 
sdd,  for  the  purpose  of  introducing  the  definition  of  da 
domicil  in  the  Civil  Law,  '^  Ubi  quis  larem  rerumqu  m 
**  fortunarum  suarum  summam  catuiituii^"  that  the  bulk  of  is 
fortipie  was  in  England;  and  the  description  in  the  bnk 
books  was  relied  on.  I  lay  no  stress  whatsoever  on  dst 
description  in  those  books  or  in  any  other  instrument;  is 
he  was  of  either  place ;  and  was  most  likely  to  make  me  of 
that,  to  which  the  transaction  in  question  xefierred.  It  vii 
totally  immaterial,  which  description  he  used.  It  is  huSj 
possible  to  contend,  that  money  in  the  funds,  however  laigi^ 
shall  preponderate  against  his  residence  in  the  country  sod  ks 
family  seat.  It  is  hardly  possible,  that  should  be  so  sDnenl 
to  his  person  as  to  draw  along  with  it  this  consequence,  ifos 
nice  distinctions  I  think  it  might  be  proved,  that  his  prindpil 
domicil  must  be  considered  as  in  Scotland^  Oreat  stress,  mi 
more  than  I  think  was  necessary,  was  laid  upon  the  manKr^ 
ip  which  he  passed  his  time  in  each  place.  There  is  nodoob^ 
the  establishment  in  Scotland  was  much  greater  than  tint  a 
London.  In  my  opinion  Bynkershock  was  very  wise  in  sit 
hazarding  a  definition.  With  respect  to  that  to  be  iaoi 
in  the  Civil  Law,  the  words  are  very  vague ;  and  it  is  difiok 
to  apply  them,  I  am  not  under  the  necessity  of  mskmgtk 
application ;  for  my  opinion  will  not  turn  upion  the  point,  fM^ 
was  tlie  place,  where  he  kept  the  sum  of  his  fortune.  Itis^'^ 
no  consequence,  whether  more  or  less  money  was  spent  at  tbe 

m 
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One  place  or  the  odier ;  liTipg  abemataly  in  botfau     Sbtbe  laoi; 

time  before  his  death  he  talked  of  making  Ma  will  in  S^oHamL    ^    ''^'^  ^ 
That  circumBtanoe  is  deoirive,  that  his  death  in  Etigiind  was  «. 

merely  casual,    not  from  intention.  -  The  case  then  oon£i  to         Lord 
Ais*     A  Scotchman  by  birth  and  extraotion,    domiciled  in  SoMBBViLUiS 
/8ro</l0iM^  takes  a  house  in  Zonibfi  /  Utes  th^  -^ 

having  an  estabHshment  at  his  fiunily  estate  in  Scotland,  and 
money  in  the  Funds ;  and  happens  to  die  in  England*  I  hate 
no  diffllcultyin  pronouncing,  that  he  never  oeased  to  be  a 
JScaichman:  his  original  domicil  continued.  It  is  consintent 
with  all  the  authorities  and  caaes,  that,  where  a  man  has  twe^ 
dcmiicils,  the  donucil  he  originally  had  shall  be  considered  his 
domicil  for  the  purpose  of  succession  to  his  personal  estatSt' 
Imtil  that  is  abandoned,  and  another  taken. 
■  It  is  surprising,  that  questions  of  this  sort  have  not  arisen^ 
hi  this  country,  when  we  consider,  that  till  a  very  late  period, * 
and  even  now  for  some  purposes,  a  different  succession  prevails. 
in  the  Province  of  York  (46).  The  custom  is  very  analogous  Castom  of 
to  the  law  of  Scotland*  Till  a  very  late  period  the  inhabitants  York. 
of  York  were  restrained  from  disposing  of  their  property^^ 
by  testament.  The  alteration  may  account  for  the  very  few 
eases  occurring ;  for  very  few  persons  of  fortune  die  intestate ; 
though  it  has  happened  in  this  case.  Before  that  power  of 
disposing  by  testament  such  cases  must  have  been  frequent ; 
and  the  question  then  would  have  been,  whether  during  the 
time  the  custom  and  the  restraint  of  disposing  by  testament 
were  in  foil  force,  a  gentleman  of  the  county  of  York,  coming 
to  London  for  the  winter,  and  dying  there  intestate,  the  dispo« 
sition  of  his  personal  estate  should  be'according  to  the  custont 
•r  the  general  law.  One  should  suppose  it  hardly  possible, 
that  some  such  case  had  not  occurred.  I  directed  a  search'- 
io  be  made  in  the  Spiritual  Court  and  the  Court  of  Chancery  f 
where  it  was  most  likely  that  such  a  case  would  be  found :  but 
I  do  "hot  find,  that  any  such  case  has  occurred.  Some  obser- 
vations may  arise  upon  that  custom.  It  may  be  thought,  there 
are  some  inaccuracies  in  the  words  of  the  Statute  (  47  )  upon 
it.  The  custom  (46),  as  it  is  stated  to  have  existed,  is  thus 
expressed ;  that  there  is  due  to  the  widow  and  to  the  lawful 

children 
(46)  4  BaraV  Bo.  Uw,  964.  (46)  S  Aim's  JEc.  law,  750.   * 

"  (4?)  4  Vfttf.  4*  itfory,  c.  2. 


700  a  CASES  IN  CHANCERY. 

180K         children  of  every  man  being  an  inhabitant  or  houadio 

^    ^^"^^  within  thie  said  Province  of  York  and  djring  there  or  \ 

p^  where  intestate,  being  an  idliabitiEuit  or  householder,  wi 

I^rd  that  ProvinoCi  a  reasonable  *  part  of  his  clear  moveable  go< 

SoMBRviLUB.  luJegg  guch  child  be  heir  to  his  father  deceased,    or  i 

L     '^^  J      advanced  by  his  father  in  his  life-time ;   by  which  adva 

nient  it  is  to  be  understood,  that  the  father  in  his  life-i 
bestowed  upon  his  child  a  competent  portion  whereon  to  1 
I  observe,  the  Statute  giving  the. power  of  disposing  by  tf 
mentj  after  reciting  the  custom,  directs,  that  it  shall  be  la 
for  any  person  inhabiting  or  residing,  or  who  shaU  have 
goods  or  chattels  within  the  Province  of  York,  to  give, 
queatb,  and  dispose  of  all  their  goods,  chattels,  debts, 
other  personal  estate*  One  would  suppose  firom  this,  that 
Legislature  had  some  reference  to  the  fex  loci  rei  si 
and'  that  it  was  supposed,  the  custom  would  attach  upon 
property  locally  situated  there ;  though  the  party  was 
'« ,  ;  resident;  and  though  it  is  now  too  late  to  doubt  the  law  u 

•  

.  that,  I  have  some  reason  to  think,  our  Spiritual  Courts  inclii 
as  the  Courts  of  Scotland^  to  the  lex  loci  rei  sitof^  and  if 
question  had  occurred  in  that  Court,  and  the  authority  of 
House  of  Lords  had  not  interfered,  that  would  have  I 
considered  as  the  rule;  and  for  this  reason;  that  their  ji 
diction  is  founded  upon  it :  the  distribution  arising  firom 
placci  where  the  property  is  situated ;  and  it  is  natural  for 
Judge,  who  acquired  his  authority  from  the  situation  of 
property,  to  .suppose,  the  rule  should  be  that  of  the  pi 
where  the  property  is.  But  that  now  certainly  is  not 
case* 

,  I  shall  conclude  with  a  few  observations  upon  a  questi 
that  might  arise ;  and  which  I  often  suggested  to  the  Ban  Vf 
would  be  the  case  upon  two  cotemporary  and  equal  domic 
if  ever  there  can  be  such  a  case,  I  think  such  a  case  can  h^ 
happen ;  but  it  is  possible  to  suppoto  it.  A  man  bom,  no  < 
knows  where,  or  having  had  a  domicil,  that  he  has  complef 
abandoned,  might  acquire  in  the  same  or  different  cKiunti 
two  dpmicils  at  the  same  instant,  and  occupy  both  un< 
exactly  the  same  circumstances:  both  country  houses, 
distance,  bought  at  the  same  time.  It  can  hardly  be  said,  th 
of.  whi^h  be  took  possession  firs^^  is  to  prevaiL     Then,  si 
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|>dse  be  should  die  at  one:  shall  the  death  haVe  any  effect?         1801. 

J  think,  not,  even  in  that  case;  and  then  ex  neeeuitate  the  ^     ^^^^^* 

4ex  loci  ret  nice  must  prevail;  for  the  country,  inwhich  the  p. 

property  is,  would  not  let  it  go  out  of  that,  until  they  know      .    I^o^d. ; 

by  what  rule  it  is  to  be  distributed.    If  it  was  in  this  country,  Sombrvillb, 

they  would  not  give  it,  untile  it  was  proved,  that  he  had  a 

domicil  somewhere. 

.    In  these  causes  I  am  clearly  of  opinion.  Lord  Satnervitte      [  792  ] 

ivas  a  Scotchman  upon  his  birth ;  and  continued  so  to  the  end 

of  his  days.    He  never  ceased  to  be  so ;  never  having  aban* 

doned    his   Scotch  dcMnicil,    or.  established   another.     The 

decree  therefore  must  be,    that  the  succession  to  his  perr 

vonal  estate  ought  to  be  regulated  according  to  the  law  of 

JScotkmd. 

^  Rolls. 

1800. 

WRIGHT  r.  HUNTER.  1801. 

Fe6.  24/iL 
TfOBERT  HUNTER,    Margaret  Hunter   and    Henry    Money  paid 

Keowen  HwUer,  who  were  copartners  in  business  in  byonepartper 
equal  shares,  were  in  1791  concerned  with  the  Plaintiff  ma"**  i®"?^  ^"- 
ahip :  the  Plaintiff  being  entitled  to  six  twenty-fourth  shares;  ..    .^  J^ 
and  the  Hunters  to  eighteen  twenty-fourth  shares.    On  the  gimr^  of  Hi^ 
8th  of  February,  1793,  the  Plaintiff  settled  the  account  of  joint  debts,  to 
the  outfit  of  the  ship  and  cargo  with  Robert  Hunter  for  him?  another  part- 
self  and  his  partners ;  who  were .  also  pursers  and  husbandy  ner,  as  agent 
of  the  ship ;  and  the  Plaintiff  then  paid  to  the  Hunters  the  ^^^  MttUng  the 

sum  of  182L  19#.  2d. ;  which  Was  his  proportion  of  the  charge.  ^^'^Jf*  »f  ^^\ 

^,.     applied  accord- 
On  .    ,  . 
uigly,  may  be 

proved  as  a  debt  upon  the  bankmptey  of  the  latter ;  and  therefore  a  pay- 
ment by  the  other  on  the  same  accoont  after  the  bankraptcy  cannot  be 
recovered  from  the  bankrupt;  Irbo  had  obtained  his  certiQcate :  bat  in  re- 
}  spect  of  another  payment,  also  after  the  bankraptcy »  in  consequence  of 

the  failure  of  the  bankrupt  and  other  partners  in  paying  their  shares,  a 
right  to  contribttlion  arose;  and  tlie  whole  was  recovered  in  an  action 
against  the  bankrupt,  who  had  obtained  his  certificate ;  the  Defendant  not 
having  pleaded  in  abatement 

-  Though  contribution  among  pariners  is  now  enforced  at  law,  the  juris* 
diction  of  Courts  of  £qaity  is  not  ousted ;  and  therefore  .though  the  bill 
was  dismissed,  the  object  having  been ^obtaintd  iu-au  action  directed,  the 
Court  would  nut  dismiss  it  with  costs. 
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On  die  9th  of  Odober,  I79S,  the  HmtUers  hecuat  bubi^te; 
and  at  that  time  the  sum  of  lOSSL  8r.  &L  lanaiBeddvoa 
account  of  the  outfit  and  cargo  of  the  ahip.  After  the  hub- 
ruptcy  it  came  oiit^  that  the  Hmtders  bad  sold  deven  iwflj' 
fourdi  shares  without  the  Jmowledge  of  die  Plaintiff;  saikf 
agreement  suhtequent  to  the  hankmptcgr  the  debt  d 
1638/.  8#.  8cf.  was  apportioned  among  the  aereral  owaen;  mk 
thePfanntiff  paid  his  proportion;  anKmntiBg  to406iiL  12t.8i 
The  Hutderi  share  under  that  apportionmcBt  not  \m% 
paid  was  subdivided  among  the  other  owners;  and  Ai 
Phuntiff  also  paid  16U.  iSf.  Ml,  bis  proportion  iqNxi  Hat 
dirision. 

Robert  Hunier  baring  obtained  bia  certificate,  the  Um 
filed  against  him  for  the  purpose  of  being  relieved  wfmi 
those  payments  made  by  the  Phuntiff  after  the  bankmptcj; 

Mr.  Graham  and  Mr.  Rickards,  for  the  Phuntiff*  compnri 
it  to  the  case  of  a  surety;  and  mentioDed  TbaMstn^  % 
Martimutni  {49). 


Mr.  Piggoii  and  Mr.  Coaie  for  the  Defisndant 
that  the  assignees  of  the  bankrupts  and  the  other  partr<nm0 
ought  to  be  parties,  for  the  purpose  of  ascertaudng  die  Ci^ 
tribution :  but  as,  to  avoid  that  difficulty,  the  PUintiff  g» 
only  for  tliese  two  liquidated  sums,  he  can  enforce  that  denasi 
at  law ;  to  which  he  ought  to  have  resorted  after  obtsaaf 
the  discovery  by  the  answer. 

The  Master  of  the  Rolls  intimated  an  opinion,  that  ik 
demand  of  409/.  I2s.  iUL  was  barred  by  the  certificate;  fll 
said,  that  though  this  might  be  the  subject  of  an  sctioo,  i 
bill  in  Equity  would  also  lie:  but  he  would  notwidioiiti 
trial  at  law  determine  Ais  point ;  that  a  partnerslup  oeftes 
an  agreement,  that  in  case  any  partner  pays  more  than  b 
share,  the  others  shall  indemnify  him :  a  very  important  oot- 
sideration  in  case  of  a  bankruptcy ;  and  the  creditor,  thoogb 
he  cannot  come  directly,  may  in  that  way  come  drcoitoodT 
against  the  bankrupt  by  demanding  it  firom  the  other  paitaff 
first. 


(49)  t  Term  Rip.  B^R,  100. 
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.  The  case  upon  this  went  to  the  Court  of  King's  Bench  i 
where  it  was  decided,  that  the  action  could  not  be  main* 
tained  as  to  the  sum  of  4092.  12$.  2d. ;  but  that  the  Pkin- 
tiff  was  entitled  to  have  judgment  for  the  other  sum  of 
1681.  13*.  4rf.(50). 

When  the  cause  came  on  again  after  that  decision^  the  only 
question  was  as  to  the  costs. 

Mr.  ^chords  for  the  Plaintiff  insisted,  that  the  bill  should 
be  dbmissed  without  costs :  the  jurisdiction  of  this  Court  not 
being  ousted ;  though  actions  are  now  maintained  for  a  con- 
tribution between  partners. 

Mr.  PiggoH  and  Mr.  Cooke  for  the  Defendant  contended, 
that  the  bill  should  be  dismissed  with  costs ;  that  all  the  relief 
was  at  law ;  and  the  object  was  to  avoid  paying  for  the  dia-* 
eovery  according  to  the  usual  course  of  the  Court. 


IBM, 


Wbight 

HUNTSft 


Fe6.24/|» 


J . 


The  Master  of  the  Rolls. 
Though  actions  between  partners  for  a  contribution  have; 
been  frequent  of  late,  formerly  that  was  always  *  the  subject, 
of  a  bilL  I  feel  a  little  difficulty  upon  your  getting  the  costs 
at  law ;  which  you  must  have  according  to  the  course  of  the 
Court.  I  am  clearly  of  opinion,  there,  was  ground  enough 
for-  bringing  this  bill  originally  upon  this  partnership  transae* 
tion.  I  would  not  lay  down,  nor  have  it  understood^  that^ 
because  Courts  of  Law  may  entertain  actions  upon  such  suIk 
jects,  a  party  may  not  file  a  bill  for  contribution.  Suppose^ 
there  are  ten  persons  all  bound  to  contribution :  a  bill  in  tfak 
Court  would  be  much  the  shortest  course^  There  may  be 
doubts  as  to  their  proportions.  This  is  a  very  hard  case 
upon  the  Plaintiff;  and  no  &vor  is  due  ta  the  Defendant.  In 
Stevens  v.  Praed{5l)  a  bill  for  a  legal  demand  was  retained^ 
with  liberty  to  bring  an  action :  the  assistance  of  the  Court 
being  required    upon   equitable  circumstances*   .  Though  I 

thought 


(50)  See  the  Report  of  the 
case  in  the  Court  of  King's  Bench, 
i  Eati^  20 ;  where  the  circiini- 
stances   are  niore    fully  stated 


than  is  necessary  upon  this  oc- 
casion. 

(61)  Ant9,  Vol.  ir,  519. 


[•794]    - 
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Y801.'  fltonght  this  tjuestion  more  proper  to  be  tried  at  law,  the 
Plaintiff  was  very  well  justified  in  coming  tat  a  contribotioB; 
for  certaidy  this  Court  has  never  giren  up  its  jnrisdietioiL 


Wright 

HVNTBR^ 


The  bill  was  dismissed  without  costs. 


*RoLLS. 

1801.  POCOCK  r.  REDDINGTON. 

Feb.2&ik. 
Ezecotor   and  JOHN  POCOCK  by  his  will,  dated  the  4th  of  Jmfy  1775, 
teoslee  having  a£ker  givuig  his  wife  an  annuity  of  50*.  a-year  for  her  life 

bMB  guilty  of  j^  {^  of  dower,  and  seraral  legacies,  devised  all  his  fieekU 
tal^'LuL  ^'^'^  ^  Charles  Meadem  and  WUUam  Beddtngtam  and  thek 
o«t  stock  and  ^^^^^  ^  ^^  ^'^  ^  them,  their  executors,  Stc  for  ninetjr-oise 
dealing  impro-  y^^^^  i  remainder  to  the  use  of  his  daughter  Mary  and  A 
perly  with  the  and  every  such  other  child  and  children  as  he  might  have  bj 
money,  the  his  wife,  their  heirs  and  assigns,  as  tenants  in  common;  le- 
^^^l^  f^  mainder  over.  The  trust  of  the  term  was  to  receive  the  raU 
Imfl  liave  f n  ^^^  profits,  and  pay  the  annuity,  and  to  appfy  the  sorpki 
Xm  in  k  ^^^  rents,  as  the  trustees  should  think  proper,  for  die  edocitioa 
placed  or  the  ^^  maintenance  of  the  testator's  children,  until  theyshosH 
noo9j  pro-  respectively  attain  the  age  of  twenty-one ;  and  that  the  tnntcei 
dttced  by  the  should  during  the  minority  of  such  child  or  children  ioaeiK 
sales  with  in-  and  improve  the  residue  of  such  monies  by  placing  the  cine 
terest  at  6  per  ^ut  at  interest,  as  the  trustees  should  see  CK^casion,  and  diiide 
eeni.,  or  more,  ^^^^i  residue  and  increase  between  the  children  or  the  hv- 
•  [♦795]  vivors   *of  them  equally  at  the   age  of  twenty-one.     Tk 

been  made  bv  ^^^^^'  S^^^  ^^'  ^^  residue  of  his  personal  estate  to  the  f»e 
it,  and  the  trustees,  upon  trust  to  convert  his  effects  into  ready  raooqri 
costs  occasion-  and  place  the  same  out  at  interest  at  their  discretion ;  and  to 
ed  by  bis  mis-  apply  the  interest  or  yearly  produce,  or  such  part  thereof  a 
conduct.  they  should  think  proper,  for  and  towards  the  education  isi 

maintenance,  benefit  and  advantage,  of  his  children  doriiK 
minority;  and  afterwards  to  dispose  of  the  residue  of  tk 
interest  and  principal  among  .the  persons  and  in  the  maovr 
directed  as  to  the  residue  of  the  rents  and  profits  of  die 
real  estates;  after  education,  &c.  The  will  contained  die 
usual  direction,  that  the  trustees  should   retain   and  resD- 

■ 
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burse  themselves  all:  costs,  damages  and  expenceSi  which 
they  should  sustain  by  reason  of  the  trust;  and.  that  neither 
should  be  answerable  for  the  acts  of  the  other;  but  each  for 
bis  own  acts  only.  The  trustees  were  appointed  guardiani^ 
and  executors. 

The  testator  died  in  1787 ;  leaving  his  wife  and  two  children, 
Mcury  and  another  daughter,  surviving.  Meaden  died  in  the 
life  of  the  testator. 

The  bill  was  filed  in  1797  by  the  testator*8  widow,  hb 
eldest  daughter  Mary  Futter^  who  had  attained  the  age  of 
twenty-one,  and  on  behalf  of  the  younger  daughter,  still  au 
infant,  against  the  surviving  trustee;  charging  him  with  a 
breach  of  trust  both,  as  to  the  real  and  personal  estates,  by  cut*; 
ting  timber  and  dealing  with  the  property  for  hia  own  benefit. 

The  Defendant  by  his  answer  stated,  that  he  sent  to  the 
Plaintiffs  a  book  of  accounts  relating  to  his  trusteeship  an4 
executorship ;  which  they  returned ;  expressing  themselves  per- 
fectly satisfied.  He  admitted,  that  the  sums  of  2418/.  I6s.  9i/., 
1100/.,  1000/.,  and  14/.  10«.  &/.  Bank  5  per.cenL  Annui- 
ties were  then  standing  in  his  name ;  and,  that  6800/.  had 
been  purchased  with  the  testator's  estate;  that  in  1790  he 
quitted  his  business  as  a  grocer;  and  about  March  1793 
entered  into  partnership  ¥rith  Bichard  JesMon  Case  as  a 
wine-merchant. 

By  his  answer  to  the  amended  bill  he  stated,  that  the  pur- 
chases of  stock  were  partly  with  the  testator's  property,  and 
partly  with  his  own ;  that  he  had  no  memorandum  or  account 
of  the  transactions  of  the  sales  or  transfers  of  the  stock;  that 
upon  the  2d  of  ^November  1790  he  sold  out  and  transferred 
to  William  Poppleton  1650/.  5  per  cent.  Bank  Annuities,  and 
2650/.  to  lUchard  Jesson  Case  upon  the  23d  of  March  1793 : 
notwithstanding  which  he  still  debited  himself  with  the  divi- 
dends of  the  whole  trust  stock;  as  if  he  had  received  thenu 
Poppleton  and  Case  fiiiling,  the  sums  transferred  to  them  were 
lost,  except  a  trifling  dividend  received  from  their  estates* 
He  farther  stated,  that  he  sold  the  trust  stock  with  his  own ; 
and  kept  no  account  of  the  sales  or  transfers;  and  therefore 
is  unable  to  set  forth  the  particular  times. 

By  the  decree,  pronounced  upon  the  5th  of  July  1798,  an 
account  was  directed  of  the  personal  estate  and  of  the  rents 

and 
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d6n^  mny  justice  to  these  parties!  In  such  cases  tbeCodi 
^always  charges  the  trustee  with  the  coata  of  the  suit  and  Ik 
highest  rate  of  interest;  and  no  greater  iniachirf  canhe  doK 
than  relaxing  that  rule.  Till  the  bill  was  filed  no  aooat 
could  be  obtained;  and  the  account  now  given  was  notpih 
-duced  until  the  bill  was  amended :  his  fir^  answer,  instesi  rf 
a  full  and  fair  account,  merely  affording  materiala  for  ameaiBg 
the  bill.  It  is  enough,  that  from  the  mcmient  of  &e  teaCiloA 
death  the  Defendant  began  to  deal  with  the  property  irilk  a 
.yiew  to  make  advantage  of  it  From  that  moment  he  n 
guilty  of  misconduct  in  his  trust;  which  has  occasioned  Aa 
auit.  The  dates  shew,  he  would  have  made  a  great  advanttge 
by  his  transactions  in  the  Funds,  if  he  had  not  lent  mooejto 
Poppleton  and  Coie*  Tl\at  circumstance  also  is  suffideit  li 
charge  him  with  costs ;  dianging  the  security  from  good  li 
bad;  and  putting  one  sum  upon  the  least  security  he  coril 
obtain,  a  note  of  hand* 


[♦799] 


Mr.  RomiUjf  and  Mr.  Johnson,  for  the  Defisndsnt,  As 
Trustee. 
This  was  a  very  troublesome  trust.  These  two  duUxs 
were  educated  by  this  Defendant  with  great  care  from  dvir 
Other's  death.  Nothing  can  be  iknputed  to  him  but  ooeioj 
indiscreet  transaction ;  in  consequence  of  which  the  FIsintii 
will  make  a  great  profit,  if  the  money  is  to  be  replaced  is  Ae 
Funds.  There  is  no  instance  of  charging  a  trustee  with  wit 
rest  and  costs,  where  he  has  sustained  an  actual  loss;  u'l^ 
this  case.  No  advantage,  but  very  great  disadvantage,  Wl 
arise  from  holding  trusteed  to  the  very  strict  rules  now  reeo^ 
mended.  He  states,  that  he  did  send  them  an  account,  vtt 
which  they  were  satisfied.  That  book  contains  an  aocomiK  ^ 
all  the  stock,  that  was  bought,  except  two  sums  of  1002*  nd 
150/.  That  book  was  returned  to  them  with  an  answer,  Ai^ 
they  were  perfectly  satisfied  with  the  accoimts.  He  never  soU 
out  with  a  view  to  gain  money ;  but  merely  upon  those  tit 
occasions,  the  loans  to  Poppleton  and  Case,  to  emjdof  Ae 
money  in  another  way ;  and  he  intended  to  replace  those  ssas. 
It  appears  *  now,-  that  he  cut  down  the  timber,  because  hitf 
decaying,  and  with  the  advice  of  the  mother  and  all  the  tanS^* 
That,  which  was  the  principal  object  of  .the  bill,  is  nowabtfr 
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4oned.    Unqaestionably  therefor^  he  is  not  to  pay  the  greater 
part  of  the  costs. 

The  Master  q/  the  Rolls.  ' 
The  case  is  literally  this.  The  bill  is  filed  by  the  widow  and 
two  children,  calling  upon  this  executor  and  trustee  for  an 
account  as  to  the  real  and  personal  estate.  The  bill  originally 
icharged  him  with  misconduct  in  the  trust  as  to  the  real  estate 
by  cutting  down  timber ;  from  which  charge  he  has  excidpated 
himself;  and  no  decree  was  prayed  as  to  that.  There  is  no 
foundation,  therefore  for  that  part  of  the  bilL  With  respect 
to  the  other  party  the  account  as  to  the  personal  estate,  his 
answer  states  the  several  sums ;  and  I  do  not  find  any  inaccu- 
racy or  falsehood  as  to  that.  It  is  admitted  to  be  a  fair  ac- 
count as  to  the  money  in  the  Funds.  If  it  had  stood  upoii 
that  answer  only,  and  this  transaction  could  be  considered  as 
done  in  the  execution  of  his  trust,  ther^  would  be  not  only  no 
pretence  for  charging  him  with  costs,  but  he  'must  have  had 
his  costs.  It  is  not  objected,  that  he  had  laid  out  these  several 
sums  in  the  Funds :  but  upon  farther  inquiry  it  came  out,  that^ 
instead  of  permitting  the  property  to  lie  there,  he  had  very 
imprudently,  and  I  must  say,  very  improperly,  taken  upon 
himself  to  lend  the  money  of  his  wards  to  lis  own  firiends, 
and  upon  personal  security ;  and  for  that  purpose  he  sold  out 
stock;  still  charging  himself  with  the  dividends,  as  before. 
That  b  a  transaction,  that  it  is  impossible  to  permit  to  passr 
without  animadversion  and  without  reprobating  it  in  the 
strongest  manner.  Admitting,  he  did  not  mean,  that  any  loss 
should  be  incurred,  but  intended  to  replace  it,  as  it  is  saic^, 
that .  is  an  argument,  which  has  been  made  use  of  in  a  very 
difTererit  case  ( 53 )  from  this ;  and  hftis  cost  those,  who  trusted 
to  it,  their  lives.  He  had  no  right  to  put  it  in  that  hazard. 
No  man  is  justified  in  putting  the  property,  of  which  he  is 
trustee,  in  jeopardy. .  Even  if  he  had  lent  it  to  himself,  giving^ 
real  security,  I  should  have  looked  with  very  jealous  eyes  upon 
it.  Therefore  he  must  answer  for  that,  with  what  he  may  b^ 
supposed  reasonably  to  have  made ;  and  if  he  made  more,  he^ 
must  answer  for  that  too. 
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Before  the  Master  all  this  transaction  came  out* 
respect  to  the  exceptions,  the  Master  has  very  properij 
sidered  this  as  *so  much  money  of  the  testator's  receive 
the  Defendant.  The  rule  upon  this  subject  is,  tha^  whe 
executor  or  trustee,  instead  of  executing  the  trust,  a 
'ought,  by  kying  out  the  property  either  in  well  seeured 
estates  or  upon  Goyemment  securities,  takes  upon  him  U 
pose  of  it  in  another  manner,  the  Cestuys  qtte  trust  ma; 
him  to  an  account  either  way :  having  an  option  to  make 
replace  it,  or,  if  it  is  for  their  benefit  to  fltffirm  his  com 
and  take  what  he  has  sold  it  for^  they  may  tale  that, 
charge  him  with  $  per  cent,  interest;  or  if  be  has  i 
more,  they  may  charge  him  with  that.  This  trustee 
made  nothing ;  but  has  lost  the  whole.  They  cannot  tal 
both  ways ;  but  must  have  either  interest  at  5  per  eem 
the  dividends. 

The  question  then  is,  whether  he  b  to  pay  any  and 
part  of  the  costs.  It  is  scarcely  possible  to  suppose,  hard 
may  be,  that  I  can  permit  him  to  have  his  costs.  The 
point  can  be,  whether  he  is  to  pay  any  part  of  the  Plain 
costs.  It  would  be  injustice  to  make  him  pay  the  whole 
one  part  of  the  bill  has  failed;  and  it  will,  I  think,  be  suflS 
to  satisfy  justice,  if  he  pays  that  part  of  the  costs  rel 
to  this  transaction  only ;  considering  his  severe  loss  and 
gain  of  the  Cestuys  que  trust.  That  will  be  sufficient,  wi 
view  to  protecting  the  public  from  such  conduct  in  fid 
which  is  all  I  am  called  upon  to  do. 

'  Over-rule  the  exceptions.  Refer  it  back  to  the  Maste 
veview  his  report  as  to  the  account;  and,  instead  of  char 
the  Defendant  with  the  dividends,  charge  hias  with  the  ne\ 
sums  of  money  received  by  the  sale  of  the  stock  firom  tis 
time,  with  interest  at  5  per  cent,  firom  the  times^  at  which 
were  respectively  received;  Tax  the  Plaiatififs  their  cost 
be  paid  out  of  the  testator's  estate ;  and  let  the  Defenc 
the  executor,  pay  the  costs  of  this  cause,  as  far  as  relate 
(he  transaction  of  buying  and  selling  the  stock,  and  the  i 
of  the  amendments  (  54 )» 

(54)  In  Long  v.  Stewart,    in     by  selling  oat  stock,   the 
Chancery,   13tb  March^    1801,     ChamceUor  expressed  a  sii 
also  a  case  of  a  breach  of  trust    opinion    naon    both    of   1 
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*pbiiite  ;  flie  option  of  the  Cetiuff  presentatire  of  the  trustee,  who  1801; 

tyiee  irusi  to  hare  the  stock  re-  was  dead,  an  inquiry  was  direct-  s^-w 

placed  or  the  produce  with  in-  ed,  whether  the  Defendant  pos-  *^«^ock 

terestf  and  ai the  rate  of  5  jier  sessed  assets.  Redding- 

•en/.    The  Defendant  being  re-  ton. 

[  801  ] 
Rolls. 
1801. 
UPTON  r.  Lord  FERRERS.  Feb.  23d. 

March  2d,  4th. 
TN  the  course  of  the  administration  of  the  assets  of  the  late    Implication 

Lord  Ferrers  under  a  bill  filed  by  creditors,  a  question  in  a  will  can- 
arose  upon  the  following  clause  in  his  will ;  which  being  drawn  °°^  prevail, 
by  himself  was  very  inaccurate.  unless  neces- 

"  The  lease  of  my  house  in  London  with  all  my  furniture  ^^^^' 
"  plate  and  jewels  that  I  may  be  in  possession  of  when  I  die    -^  written  un- 
"  and  all  the  residue  of  my  personal  estate  (except  my  four    ®       *°^    ^ 

•  Opera   shares  and  my  furniture  in  High-Street  Mary-le-  c  r t  i  n 
•*  Bone  and  those  jewels  the  late  Lady  Ferrers  desired  to  be  demand    as  a 
'^  given  to  her  grandson  Robert  Sewdttis  Shirley  for  bis  wife  promisory 

^  if  he  married  to  please  his  guardians  or  parents  then  living)  note»  carries 

•*  I  desird  my  executors  will  keep  in  their  possession^:  interest  from 

The  testator  then  made  a  disposition  of  the  articles  so  given  *^®  ^^y  ^^  ^^^ 

to  his  executors  and  his  personal  estate,  not  before  disposed     ®°*f "   '  *•  * 

df,  in  favour  of  his  grand-children :  but  no  farther  notice  was  .  T  i 

'  »  by  way  of  da- 

taken  of  the  excepted  articles.     In  a  subsequent  part  of  the  majrcg. 

will  he  used  the  words  "  in  my  will  or  my  codicil."  ,^,     ,        . 

•  The  Defendant  Lord  Teunworth  claimed  the  jewels  imder  jQumald  of  the 
the  exception  in  the  clause  of  the  will  above  stated.     The  House  of 
Master  reported,  that  the  words  did  not  amount  to*  a  specific  Lords,  deliver- 
be^uest  of  them  to  him.  "       ed  to  a  Peer, 

The  other  point  arose  upon  the  claim  of  Lord  Ferrers  to  %^  ^'^^  ^'*® 
the  Journals  of  the  House  of  Lords ;   which  soon  alter  the  ^'*'®»  Q^f^e. 
testator's  death  were  delivered  to  him,  as  a  purchaser,  at  a 
valuation  of  50/.  but  he  claimed  them  absolutely  as  his  upon 
the  death  of  his  iadier ;  and  refused  to  allow  the  50/.    The 
Master's  report  stated  that  claim. 

A  third  question  was  upon  the  i^ate  of  interest  upon  a  pro- 
imssory  note,  payable  on  demand.  The  Master  had  allowed! 
only  4  per  cent. 
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When  the  cause  came  on  for  fiother  directioiis,  by  agfM» 
Baent  these  points  were  brought  en  witfaoat  any  ezoeplioD  ti 
the  report.  •The  Master  qfthe  Rolls  proposed  an  inquiryai 
to  the  jewels :  but  both  parties  pressed  for  the  0|»nkBi  of  tbt 
Court  on  an  affidavit  of  the  fieurts,  and  that  a  paper  m  As 
hand-writing  of  the  late  Lady  Ferrers  was  found  among  die 
papers  pf  the  testator,  containing  the  following  words: 
"  I  suppose,  you  will  secure  the  diamond  ear-rings  snd  fiie 
pins  and  my  Mocco  watch  to  R.  S.  Shirley  our  grandson  bt 
his  wife  so  that  they  cannot  be  worn  by  any  body  dtt  a 
**  those  that  were  mine  you  will  do  as  you  please*** 

It  was  said,  a  reference  could  not  produce  any  farther  en* 
dence.  All  the  debts  were  paid  by  a  sale  of  part  of  the  red 
estate :  the  personal  estate  not  being  sufficient;  and  there n 
some  surplus ;  out  of  which  the  legatees  claimed  to  be  n- 
imbursed. 


u 


€€ 


Mr.  RomiUy  and  Mr.  Stratford,  for  the  Defendant  Leri 

Tamwarth. 

This  is  a  question,  not  with  creditors,  but  between  wgedk 

legatees.     There  b  clearly  an  implied  gift  of  these  jeick 

Why  does  the  testator  make  this  exception  Z     He  declam  Ae 

reason ;  and  that  is  equivalent  to  a  declaration,  that  they  dul 

go  to  his  grandson.     Poulson  v.  WeUingion  (55).    AMit. 

Walker  ( 5G ).     Ramsden  v.  Hassard  (  57  )•     Though  this  il 

is  very  inaccurate,  the  intention  is  clear. 

Mr.  Richards  and  Mr.  Stanley,  for  the  other  Defiendafltii 
Legatees. 
The  testlitor  clearly  makes  a  distinction  between  two  seti  of 
Jewels.     All  his  jewels  he  gives  with  the  residue  of  his  ptf- 
sonal  estate.      Then  he  makes   the  exception  of  his  Open 
shares,  &c. ;  and  in  that  he  only  describes  the  other  jevei^ 
as  those,  which  Lady  Ferrers  desired   to   be  given  to  dicir 
grandson,  subject  to  thitt  condition.     He  does  not  give  dies; 
and  afterwards  be  uses  the  words  ''  in  my  will  or  my  codidi'f 
which  shews    he  intended    a    farther    disposition ;    and  tbe. 
exception  is  with   a  view  to   that.     The    Opera  shares  aid 
furniture  do  not  pass ;    and  the  jewels  are  in  the  same  ex- 
ception. 
(55)  2  P.  Wm$.  533.       (5G)  Amh.  Ml.      (57)  3  Bro.  C.  C.  VH 
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The  Master  of  the  Rolls.  1801. 

•   I  was  at  first  inclined  to  think,  these  jewels  passed  to  Lord  ijp^w 
Tamworth  :  but  my  opinion  is  a  good  deal  changed  upon  the  v. 

other  words.     If  there  was  a  single  article  ♦  excepted,  and  this  Lord 

reason  inven,  there  would  be  some  arirument :  but  here  are      I^bRRKR'- 

.  •  r  *  803  1 

other  things ;  which  are  clearly  not  disposed  of*      .  ^  ^ 

Mr.  Romilly^  in  Reply.  • 

Even  considering  those  other  words,  it  is  clear,  the  testator 
intended  to  give  these  jewels  to  Lord  Tamworth.  He  gives  no 
reason  for  excepting  two  of  three  articles ;  and  he  does  giv^ 
the  reason  for  excepting  the  third.  The  effect  of  that  reason 
lis  not  at  all  weakened  by  his  silence  as  to  the  other  excepted 
articles.  These  jewels  were  all  the  jewels  he  had.  That  was 
established  before  the  Master.  He  had  no  jewels  but  what 
his  wife  had  worn  in  her  life,  and  which  she  desired  might  go 
to  the  wife  of  her  grandson.  There  is  an  inconsistency  of 
expression:  but  undoubtedly  there  is  inaccuracy  throughout 
the  will.  It  cannot  be  argued,  that  he  excepted  these  articles, 
in  order  to  reserve  to  himself  a  power  of  making  a  future  dis- 
position of  them.  He  would  have  had  that  power  equally,  if 
he  bad  given  them. 

Master  of  the  Rolls. 
I  doubt,  whether  I  can  make  this  inference ;   coupled  aq 
these  jewels  are  with  the  other  articles.     I  do  not  know,  any 
case,  that  has  gone  this  length.     In  Crowder  v.  Clowes  ( 58  ) 
there  was  a  necessary  inference. 

*  As  to  the  question  upon  the  interest  of  the  promisory  note, 
it  ought  to  be  5  per  cent.  Nothing  is  more  clear  t]iap  that, 
where  there  is  a  written  instrument  promising  to  pay  at  a  given 
day,  interest  is  given  at  law  by  way  of  diimages ;  or  where  it  is. 
payable*  on  demand,  firom  the  day  of  the  demand.  In  a 
case  (59),  that  was  before  me,  I  spoke  to  Lord  Kenyon:  and 

found, 

'  (58)  Ante,  Vol.  II,  449.    .         Interest  expresssd,  err   implied 

^  (69)  Parker  v.  Hutchinson,  from  the  usage  of  trade,  special 
tntOr  VoL  III,  133;  and  the  circomstances,  or  written  seca- 
Aotes^  I,  63,. 451  r  II,  168.  rities  for  payment  of  the  prin-: 

r  No  interest  on  money  lent  ge-    cipal  on  a  given  day.^    Cakou  v^^ 

Bor^Uyi  without  a  contrapt  for    Bragg ^  15  Eoit,  223^ 
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founds  it  was  so  at  law ;  and  it  woold  be  ridiculous  to  Bi 
different  rule  in  this  Court,  Therefore  5  per  cemi.  mm 
allowed  upon  this  note  from  the  dme  of  the  demamL 


Master  of  the  Kolls. 
I  have  considered  this  point ;  which  rests  upon  a  claiu 
a  will  certain^  very  inaccurate :  and  I  camiot  find  any  info 
from  any  other  part  of  it,  that  can  throw  light  upon  the  p 
or  afford  any  argument  in  support  of  what  is  contendec 
Lord  Tatmworth  as  to  these  jewels^  supposed  to  have  1 
bequeathed  to  his  wife  by  Lord  Ferrers.  In  the  constnu 
*  of  such  a  will  the  Court  might  indulge  itself  in  a  grc 
latitude  than  upon  a  will  more  accurately  drawn.  Upon 
clause  it  was  insisted,  that  by  necessary  inference  arising  i 
the  manner,  in  which  the  testator  has  used  these  words, 
equivalent  to  a  gift  of  them  to  the  purpose,  for  which 
testator  has  recited  Lady  Ferrers  to.  hav^  made  a  request 
they  should  be  given.  The  first  inquiry,  that  was  necesi 
teas,  what  was  the  nature  of  this  request,  if  any  ;  and  to  i 
species  of  jewels  it  related ;  for  certainly  it  did  not  extent 
all  jewels  in  her  possession.  It  is  said,  no  further  evidenc 
to  be  found  upon  it;  and  the  parties  have  desired,  diat  1 
permit  that  to  be  done,  which  is  not  according  to  the  leg 
practice ;  that  an  affidavit  of  the  facts,  and  an  instrument 
behind  by  Lady  Ferrers,  and  represented  as  the  instnu 
referred  to  by  the  testator,  may  be  now  read,  and  taken 
consideration,  without  sending  it  to  the  Master;  who,  it  is 
could  only  return  this  evidence.  I  am  not  quite  certain,  i 
ther  the  parties  are  competent  to  this:  but,  as  it  was  o 
pressed,  I  have  no  objection  by  consent  of  all  parties  to  \ 
my  opinion,  as  if  it  was  before  the  Court  in  a  regular  i 
The  affidavit,  that  has  been  produced,  states  nothing :  no 
there,  it  is  said,  any  evidence  to  be  found  of  any  dedarat 
of  Lord  FerrerSy  of  any  engagement  or  undertaking  to 
wife,  that  he  would  conform  to  her  request.  J  must  there 
suppose,  no  such  evidence  can  be  procured*  The  aflSd 
therefore  may  be  laid  out  of  the  case  \  and  I  must  resort  to 
paper-writing  of  Lady  Ferrers ,  purporting  to  be  her  direct 
as  to  her  death,  and  ^among  others  contdning  these  words  a 


■  !: 


•I 


CASES  IN  CHANCERY* 


804 


lier  jewels.  It  is  most  manifest,  that  Lord  Ferrers  in  that 
clause  of  his  will  must  have  referred  to  this  request  in  this 
testamentary  paper  left  by  his  wife ;  for  there  is  no  other, 
to  which  it  can  be  referred;  and  it  actually  distinguishes 
the  very  jewels ;  and  the  only  question  is,  whether,  coupling 
that  clause  in  his  will  with  the  testamentary  paper  of  Lady 
Ferrers^  it  is  equivalent  to  an  express  declaration  upon  bis 
part,  and  a  gift  of  the  jewels  according  to  her  wish.  I  wish 
very  much,  that  I  could  make  such  an  inference ;  but  whatever 
might  have  been  my  inclination^^  or  whatever  reason  I  might 
have  independent  of  the  will  itself,  and  the  circumstances^ 
under  which  a  man  may  be  supposed  to  act,  I  never  dionght 
myself  at  liberty  to  make  any  inference,  that  did  not  neoes« 
sarSy  result  from  all  the  will  taken  together;  and  I  shouU 
not  discharge  my  duty  as  a  Judge,  if  in  this  case  I  should  hold, 
that  there  is  a  necessary  inference,  that  this  testator  had 
*  determined  and  did  mean  absolutely  to  give  at  that  time  this 
portion  of  Lady  Ferrers^  jewels  in  the  manner  she  desired. 
First,  he  has  not  given  them  in  the  same  manner.  Her  request 
is  not,  that  they  shall  be  given  to  the  grandson  at  all  events, 
but  upon  condition  of  his  marrying  with  the  consent  of  his 
guardians  or  parents.  She  takes  it  for  granted,  that  the  tes- 
tator will  secure  these  jewels  for  the  wife  of  their  grandson ; 
lor  family  reasons,  I  suppose.  I  cannot  do  this,  without 
adding  what  he  seems  to  have  added ;  which  shews,  the 
request,  to  which  he  refers,  was  some  other  or  an  addi- 
tional request  in  some  conversations  with  her.  If  he  had  re- 
ferred to  it,  as  described  by  his  wife,  then  nothing  would  have 
appeared  inoonsistent  with  the  gift:  but  here  it  is  qualified 
and  restrained  by  a  particular  circumstance.  If  he  had  given 
all  the  residue  of  his  estate,  with  the  single  exception  of  these 
jewels,  it  might  have  been  contended,  that  they  could  be 
'excepted  for  no  other  purpose  than  that^  for  which  he  statea 
them  to  be  reserved ;  though  I  am  not  quite  sure  I  could  then 
make  that  inference.  But  here  are  certainly  other  articles  of 
his  estate,  that  he  reserved  for  farther  disposition;  and  what 
right  have  I  to  say,  that  he  did  not  jreserve  these  also  for 
farther  disposition  ?  How  can  I  raise  the  inference  from 
thiese  words?  When  the  testator  has  added  a  term,  that  his 
grandson  shall  marry  with  the  consent  of  his  guardians  'or 
parents,  I  must  add  that  tenii  tp  the  gift  itself. 


laoi. 


Upton 

V. 

Lord 

FERn£RS. 
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Derise    after 
the  deatk  of 
the  denior's 
wife:  if  the 
devisee  is  heir, 
the  wife  takes 
for  life  by 
implication : 
otherwise,  not. 


•Since  I  have  sat  in  this  Courts  may  cases  haTe  oeeami^  k 
which  I  have  been  much  pressed  to  raise  inferenoes,  Ast 
would  occur  to  a  common  mind :  but  upon  the  principles,  upon 
which  I  have  acted,  and  from  which  I  never  will  depot,  I 
would  not  raise  them.     CaUAorpe  y.  Gough  (GO),  MdBA  v. 
MeUUh  (61 ),  and  a  very  late  case  of  Philip  ▼.  JPrier,  mt 
cases,  in  which  no  one  could  doubt :  but  it  must  be  remn- 
bered,  that  a  Judge  in  Equity  is  not  more  at  liberty  to  run 
inferences  than  a  Court  of  Law.     He  must  not  say  what  k 
supposes  the  testator  meant,  but  what  the  testator  has  sni 
Consider,  what  would  be  the  case  in  a  Court  of  Law.    Sv^ 
pose,  a  testator  devised  all  his  estates  to  his  second  son,  (not 
the  eldest;   for  then  there  would  be  a  necessary  infereoee) 
except  a  particular  estate ;  which  his  wife  desired  he  weaU 
give  to  his  third  son :  could  a  Court  of  Law  say,  that  amoualri 
to  a  disinherison  of  the  eldest  sra  ?     The  question  wooUH 
whiether,  *  because  he  had  given  all  Us  estate  to  his  seeHl 
son  except  one,  and  mentioned  his  wife's  desire,  that  he  woJl 
give  that  to  his  third  son,  therefore  he  meant  to  give  it  tolm 
If  he  had  given  all  to  the  eldest  son,  with  that  exception,  iM 
would  be  like  the  great  case  (62),  that  every  one  has  iokii 
mind,  of  a  devise  after  the  death  of  the  devisor's  «ife  to 
|i  person,  not  his  heir  at  law.    A  private  man  would  ssjv- 
doubtedly,  that  he  must  have  intended,  his  wife  should  tit 
for  her  life:    but  Courts    of  Law  have    always  said,  ^ 
cannot  in  that  case  make  the  inference,  that,   if  die  devk 
after    the   death  of  the  wife  was   to   the  heir  at  law,  dx; 
would  make. 

Under  these  circumstances  I  must  hold,  thaUthts  onuBaai 
in  this  will  is  not  necessarily  to  be  supplied.  There  is  onl^a 
declaration,  that  the  testator  had  not  brought  himiBelf  at  Alt 
time  to  give  away  these  jewels :  but  there  is  not  a  soffidnt 
ground  for  me  judicially  to  declare,  that  he  had  disposed  of 
them  to  his  grandson  by  his  will  (  6S  ). 


(60)  3  Bro.  C.  C.  305,  n. 

(61)  Ante,  Vol.  IV,  46. 

(62)  13  Heti.  VIL  Vaugh.  263, 
Gardner  v.  Sheidtm,  Where  the 
dtvise  is  to  t|ie  heir  and  others. 


Xiwatre:    Dyer    v.    JD|ycr,   pM^ 
Vol.  XIX.  ei^  1  Mer.  414 

(63)  Ante,  Wainewrifk  r. 
Wainewrigki,  Vol.  Ill,  5SL 
PkiUppg  V.  Chamiferlmm,  IT. 
6},  and  the  uo^e^  &9. 
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^he  point  As  to  the  claim  of  the  Journals  of  the  House  of  1801. 

Lords  was  not  determined  :    hut  the  Master  of  the  Rolls  xJpton 

intimated  an  opinion/  that  Lord  Ferrers  was  entitled  to  them;  v. 

observing,  that  a  Bishop  gives  a  receipt  for  the  Journals  for  Lord 

his  See ;  and  upon  the  death  of  a  Peer  die  subsequent  volumes  '*»»*»»• 
only  are  delivered  to  the  next  Lord. 


it 
tt 
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Rolls. 
KING  V.  TAYLOR.  1801. 

March  2d,  4ik. 
ANN  REEVES  by  her  will,  after  directions  concerning    A  clause  of 
her  funeral,   &c.,  proceeded  thus :  survivorship 

■^AalV^An        m^tS0% 

"  2dly :    I  give  and  bequeath  to  my  dearly  beloved   son  .^ 

John  Charles  Reeves  when  he  has  attained  the  age  of  twenty-    . ,        I  ^ 
three  150/.  Stock  in  the  5.  j9er  cei/.  Navy  Annuities  being  ghoald  die 
a  joint  Stock  in  the  names  of  Ann  Reeves  and  Thomas  Foster  oonfioed  to  a 
**  and  likewise  350/.   Stock  in  the  3  per  cent.  Reduced  An-  case  of  lapse, 
**  nuities  in  the  ♦  aforesaid  names  likewise  all  my  household  ^^^  ^"^  ^^^ 
*'  goods  plate  and  china  that  I  shall  be  possessed  of  at  my  P^^^^^^  ^«  '•• 

V  decease  likewise  the  box  of  linen  and  plate  which  is  at  ^-  ^om^* 
Mr.  Taylor's  West  Smithjield.     .  L     »07  J 
*^  3dly,  I  give  and  bequeath  to  my  dearly  beloved  daughter, 
Ann  King  wife  o{  James  King  now  living  at  Beverley  in. 

^'  Yorkshire  all  my  wearing  apparel  likewise  50/.  Stock  in  the. 
*^  5  per  cents,    aforesaid    and   likewise  350/.   Stock  in  the. 

V  3  per  cent.  Reduced  Annuities  being  a  joint  stock  in  the, 
*'  names  of  Ann  Reeves  and  Thomas  Foster  and.  I  da  desire. 

**  that  the  50/.  in  the  5  per  cent*  and  the  3501.  Stock  in  th^'  - 
**  3  per  cent,  which  I  bequeath  to  my  daughter  if  her  hus^ 
**  band  be  living  be  transferred  to  my  daughter  Ann  King 
and  (o  'S/fXf  Joseph  Taylor  of  West  Smithjield  in  ttie  pai^ish 
of  St.  Sepulchre's  London  and  to  Mr.  Thomas  Foster  qC 
Oxford  Arms  Passage  in  the  parish  of  Christ^Church 
NewgcUe  Street  London  I  do  nominate  and  appoint  the 
above  Joseph  Taylor  and  Thomas  Foster  vfk  trust  with  my 
daughter  for  the  aforesaid  400/.,  Stock  with  the  interest  tc^ 
be  managed  fpr  )ier  benefit  as  they  three  shall  agree  ta 
her  advantage  I  give  and  bequeath  whatever  interest  may 
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be  due  to  me  jointly  between  my  Bforesaid  two  cbi 
Item  I  give  and  bequeath  to  the  above  Joseph  Tajfloi 
Thomas  Foster  IL  Is.  eaeh  fora  ring  Item  I  do  wil 
ordain  that  if  either  of  my  children  should  die  the 
viving  shall  have  what  I  have  left  to  the  other.'* 
The  testatrix  then  appointed  Foster  her  executor. 
died  soon  after  the  execution  of  the  wilL  Ann  Kimg 
vived  her;  and  died  on  the  9th  of  March,  1800.  The 
was  filed  by  her  husband  and  administrator,  claiming 
ramainder  of  the  400/.  Stock  bequeathed  to  her ;  the  tni 
having  in  1795  sold  out  part,  and  paid  the  money  to 
King  at  the  desire  of  her  and  the  Plaintiff. 

The  Defendant  John  Charles  Reeves,  as  having   way 
his  sister^  claimed  her  share  under  the  wilL 


[  ♦808] 


Mr.  Piggott  and  Mr.  Cox,  for  the  Plaintiffl 
This  legacy  was  a  vested  interest  in  the  Plaintiff's  i 
and  upon  the  whole  will  the  clause  of  survivorship  mua 
taken  to  refer  to  the  event  of  death  in  the  life   of  the 
tatrixy   in  case  of  a  lapse.      The  words  creating  the 
vivorship  are  general,  not  confined  to  the  stock  only. 
♦effect  therefore  must  extend  to  the    other    articles; 
linen,  wearing  apparel,  china,  and  plate.    It  is  inspossib 
si^y,  they  were  intended  to  be  used  only,  without  any  abs 
^terest  in.them  till  the  death  of  one.  of  the  children. 
not  likely,  that  the  testatrix  would   have  fixed  Ae  ag 
twenty-three  in  the  bequest  to  the  Defendant,  if  she  inten 
each  child  should  have  only  the  interest  till  the  death  of 
of  them.    The  case  of  Trotter  \.  WittiatHs {G4f)  decides 
The  Court  always  look  to  the  whole  will;  considering 
words  "  if,  when,  in  case  of,"*   &c.,   as  equivocal,  and 
termining  very  little :    Lord  Douglas  v.  Chafmer  (  65  ) ; 
where  they  are  held  to  import  a  condition,  it  must  he 
fined  to  a  certain  time. 


Mr.  Hart,  for  the  Defendant. 
The  Court  cannot  go  out  of  the  particular  clause,  i 
which  the  Defendant's  claim    is  founded,  without  rejec 
perhaps  the  only  passage  in  the  vrill,  that  is  clear,  defii 

(64)  Pre.  Ch.  78.       (65)  Ante,  VoL  II,  601,  and  the  note,  5 
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and  distinct  This  testatrix  intended  as  equal  a  distribution 
between  her  children  as  might  be:  this  stock  constituting  the 
whole  of  her  property  except  wearing  apparel,  &c.  The 
bequest  to  the  daughter  clearly'shews  this  at  least;,  that  her 
husband  was  to  have  nothing  to  do  with  die  property.  He 
is  totally  excluded  from  any  interest  in  it*  The  Court  can* 
pot  give  this  property  to  the  Plaintiff  without  rendering  that 
clause  wholly  nugatory.  In  Trotter  r.  WiUiams  the  whole 
context  clearly  pointed  to  the  case  of  a  lapse.  In  this  will 
there  is  nothing  in  jQstvor  of  such  an  inference. 


laoi. 


Taylor. 


Mr.  Piggottf  in  Reply. 
.  The  only  difficulty  arises  from  the  words  of  survivorship: 
aU  the  rest  being  perfiectly  clear.  If  the  Defendant's  con- 
etruction  is  right,  then  he  would  not  have  taken  at  the  age 
of  twenty-three  absolutely,  but  only  the  dividends  of  the 
atock  during  his  whole  life,  till  the  event  of  the  survivorship 
should  be  decided :  but  without  doubt  he  was  intended  to 
^ake  absolutely  at  that  age.  It  is  equally  impossible  to  re- 
<:oneile  their  construction  with  the  gift  to  the  daughter,  and 
the  power  to  manage  the  property  for  her  advantage.  How 
can  that  be  consistent  with  the  intention,  that  she  shall  have 
only  the  interest?  Her  marriage  was  clearly  the  only  event, 
in  which  the  testatrix  meant  it  to  be  secured.  In  LoKd 
JJouglas  y»  Chalmer  there  was  a  *view  to  the  children  ef 
Jjady  Doughs  f  and  the  Lord  ChaneeUor  went  on  the 
ground,  that  he  must  have  rejected  all  consideration  of  the 
children  by  giving  her  the  absolute  interest.  In  this  will 
there  b  no  view  to  the  Defendants  of  either  the  son  or 
daughter. 


[  •809  1 


The  Master  of  the  Rolls. 
I  am  much  inclined  to  think  it  impossible  to  raise  any 
judicial  doubt  upon  tlus  case;  for  repugnancies  would  arise 
|rom  the  construction  of  the  Defendant;.  This  is  perfectly 
distinguishable  firom.all  the  cases,  upon  the  words  **  in  case 
'/  of,  if  it  should  happen,*'  &c. ;  for  here  is  a  specific  time 
pointed  out,  at  which  it  appears  evidently  to  be  the  in- 
tention, that  the .  legatee  should  be  put  in  complete  poa* 
session  of  the  legacy;   which  must  be  expunged,   and  de- 
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clared  not  to  operate  to  aiiy  intent  whatsoever,  and  to  lu 
been  put  in  for  no  purpose,  upon  the  Defendant's  constn 
tion.  The  di&position  in  favor  of  these  childlren  preoedi 
that  clause  is  without  anylimitaliony  or  intimation,  thatdi 
are  to  be  prevented  from  the  full  enjoyment  of  it ;  or,  d 
if  either  should  die  leaving  children,  that  share  should  ii 
go  to  them,  but  to  the  survivor.  Then  comes  this  dtn 
I  do  not  recollect,  whether  these  precise  words  *'  if  ettber 
^  my  children  should  die "  have  occurred.  JVoiier  v.  W 
tiams  is  in  favor  of  the  Plaintiff:  the  other  Oases,  as  br 
they  have  gone,  are  with  the  Defendant.  I  do  not  agr 
with  the  argument  for  the  Defendant  in  distinguishing  A 
case  from  Trotter  v.  Williams.  It  is  directly  in  point;  ai 
almost  exactly  the  same  as  the  present.  But  subseqiie 
eases-  have  occurred;  in  which  words  very  nimjlur  to  Ae 
have  been  confined  to  the  death  of  the  party*  The  fii 
case  is  Billings  V.  Sandom(66);  upon  which  there  couU  1 
no  other  construction  than  that  put  by  Lord  Tkmb 
There  was  nothing  upon  the  face  of  the  will  to  restrak 
to  dying  in  the  life  of  the  testator,  to  prevent*  a  lajpse ;  wM 
will  not  be  supposed  the  intention,  uidesa  there  can  bei 
other. 

The  next  case  is  Nowlan  y.  Neltigan{G7y»  The  woi 
in  these  cases  are  not  *^  if  he  should  die,'*  which  is  a  fc 
extraordinary  condition  to  creep  into  any  will,  but  '*  ni  a 
<*  of  his  death ;"  which  has  more  reference  to  the  time  dii 
the  other  expression^  These  cases  were  much  relied  up 
in  Lord  Douglas  v.  Chalmer;  the  last  case  upon  this  salgec 
whieh  was  determined  by  the  Lord  *  Chancellor  ^  who  iqM 
a  rehearing  adhered  to  his  opinion.  His  Lordship's  lettoi 
certainly  do  not  apply  to  this  case :  1st,  What*  was  natoiil 
to  be  considered  the  intention:  Sdly,  the  consequenee 
the  construction  contended  for  would  have  been  to.  gm  i 
absolute  interest  to  Lord  Douglas;  for  there  was  no  qo 
lification,  restraining^  it  to  the  separate  use ;  and  the  childii 
were  evidently  the  fixed  objects  of  the*  benevolence  of  d 
testatrix.  The  words  in  that  will  did  not  naturally  mem 
given  time;:  and  the  general  intentbn  most  probably  wod 
be  better  effectuated  by  the  contrary  ponstruction  »)i«n  I 

adds 
iqe)  1  Bro.  a  a  2&^.  («7)  lBro.C.C.480. 
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adding  to  it,  and  inferring  those  words.  The  Lord  ChanceUar         180  L* 
after  considering  all  the  cases  continued  of  the  same  opinion;        .Kino 
shews,  how  the  case  of  Lord  Bindon  y.  Lord  Suffolk {68)   .        v. 
applied  to  a  different  subject;  and  says,  in  Trotief  v.  WU'     Taylor. 
Ifams  the  construction  was  inevitable;  and  it  was  only  pro* 
Tiding  against  a  lapse.     It  was  na  more  so  there  than  in 
this  case.    I  say  the  same  here.    The  legacy  of  the  De- 
fendant vested  at  the  a^e  of  twenty-three ;  and  it  would  be 
totally  inconsistent  to  make  that  an  interest  for  life  only,  and 
to  expunge  what   precedes  these  blind  words.     The  Lord  . 
GhaneeUor  then  comments   upon  Nowlan  y.  NeUigan{  and 
concludes,  that  upon  the  will  before  him  Lady  Douglas  took 
only  an  interest  for  life. 

This  case  comes  up  to  Trotier  y.  WiUiams\  and  is  by  no 
means  affected  by  either  the  decisions  or  the  reasoning  of 
the  other  three  cases ;  and  the  ground  of  my  decision  is^ 
that  the  construction,  that  these  words  meaui  whenever  the 
death  of  either  shall  happen,  would  be  totally  inconsistent 
with  the  rest  of  the  wiD.  The  conclusion  isi  that  there  was 
an  absolute  interest  in  the  daughter  at  the  death  of  the  tes- 
tatrix; and  in  the  son  at  the  age  of  twenty-three;  and  as 
to  the  former  it  is  put  into  the  hands  of  trustees  by  words, 
the  construction  of  which  must  be,  that  it  is  to  her  sepa^ 
^te  use. 

.  Declare,  that  the  legacy  to  Ann  King  became  a  vested 
interest  in  her  to  her  sole  and  separate  use;  and  it  being 
admitted,  that  the  trustees  had  transferred  to  her  and  her 
Jiusband  200/.  3  per  cenL  Annuities  in  her  life,  let  them 
transfer  the  remainder  of  the  stock  bequeathed  to  her  ae** 
-cording  to  the  prayer  of  the  bill;  and  let  all  the  residue 
be  transferred  to  the  som  The  costs  must  come  out  of  the 
-^nd  in  moieties  (69). 

(68)  I F.  Wm9.  96.    See  ante,  ferred  to,  and  the  note,  tl,  267. 

Srograve  v.  Winder,    Vol.  IIT,  (60)  Hinckley  v.    Simmandt, 

«34.    Russell  v.  Long,  IV,  561,  ante,  Vol.  IV,  100. 
and   the   aatborities    there  re- 
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1801.  WILDE  V.  HOLTZMEYER, 

March  4ikm 
CaBttraotiw     JOHN  WOLRATH  HOLTZMEYER,    a  Genmrnn- 
of  •  yeryin.    •^     rfding  in  thk  country,  by  hi.  wffl,   dated  die  Stt  rf 
IL^?     ri    i</m{,  1791,  after  Uie  umml  inCroductioii,  proceeds  tliiit: 
^  and  all  I  am      '^  ^^  ^  ^  "^^  worldly  estate  and  efiects  wUdi  I  Ail 
**  possessed      ^  ^  possessed  of  or  entitled  unto  fUf  die  time  of  my  dccesa 
^  of '^   were      *'  I  gi^w  >nd  bequeath  unto  my  son  Hemriek  Herwum  tbith 
oonfined  to  a    *•  meyer,    Robert  Chariiey  grocer  of   Snow  HiB,   Lmim, 
speciBo   be-      •<  thdr  executors  and  administrators  the  sum  of  210(NL  Goi> 
quest  of  slock  ^,  ^jy^^g^  g  ^^  ^^^  g^^^  ^^j^uitics  upro 
^^^^  J         The  testator  then  proceeded  to  dedare  the  trusts,  as  tbm^ 
miu^ic  sU  in-  ^^^^  ^  accumulate,  t31  his  daughter  ^im  Margarti  Hakmtfg 
terest  in  that  ^^o^d  attain  the  age  of  twenty-one ;  then  to  permit  lierir 
Amd;  and  did  receive  the  dividends  for  life  fcnr  her  separate  use ;  andafcr 
not  comprise    her  decease  to  divide  Ae  principal  among  her  chiUrei  m 
the  general  re-  living  her,  equally :  if  but  one,  to  that  one.     He  dscW 
aidiie ;  which    ^  ,^y^   ^^^   ^   ^.  ^^  ^^^   two-thirds   for  Ur  Ar 

^^    1°      ^^^  daughters  and  their  children.     The  will  dicii  ixroeeeii 
sequent  danse  ®  *^ 

expressly  dis-       ***  * 

posed  of  in  a  *'  ^^  ^^  ^^^^  ^'^J  of  my  daughters  shall  depart  tUi  ft 
different  man-  **  without  leaving  issue  of  her  body  chfld  or  diildm  hr 
ner.  **  surviving  then  and  in  such  case  upon  trust  for  and  I  h 

^*  hereby  give  and  bequeath  such  share  or  shaores  as  s&r- 
^'  said  of  my  said  daughter  or  daughters  so  dying  as  afixoni 
^'  in  the  said  trust  funds  and  the  survivor  or  survivsn  of  i^ 
'*  said  daughter  or  daughters  so  dying  as  aforesaid  or  dddrei 
her  or  them  surviving  and  also  unto  my  son  Hemitt 
Herman  HoUzmeyer  if  living  and  his  iasoe  him  lurnrif 
^^  equally  share  and  share  alike  in  the  same  manner  n  ti 
'^  the  principal  and  interest  as  the  before-mentioned  thkd  tf 
**  the  said  trust  funds  is  limited  and  also  in  case  any  p0t 
*'  of  the  said  trust  funds  should  come  to  my  said  son  Htmi 
'*  Herman  HoUzmeyer  by  the  decease  of  any  of  aqr  aii 
'*  daughters  according  it  is  my  will  that  if  my  said  as  i 
'*  should  happen  to  depart  this  life  without  issue  in  die  I 
**  life-time  of  any  other  of  my  said  daughters  then  opi 
^'  trust  as  to  such  share  of  the  said  trust  fiuids  to  k 
**  for  the  use   and  benefit  of  such  of  my  said  daughter  w 

*'  daughtn* 
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daughters  equally  if  more  than  one  as  shall  so  surviyc  my 
said  son  and  her  and  their  issue  then  surviving  and  in 
case  my  said  *  three  daughters  and  son  shall  all  happen  to 
die  without  issue  child  or  children  of  his  her  or  their  body 
or  bodies  him  her  or  them* respectively  surviving  then  from 
and  after  the  decease  of  the  survivor  of  them  upon  trust 
for  and  I  do  hereby  give  and  bequeath  all  the  said  trust 
funds  and  all  I  am  possessed  <tf  unto  and  amongst  all 
child  of  my  brothers  deceased  and  living  and  sister  her 
children  in  Germany  all  equally  alike  as  bhall  be  then 
living  share  and  share  alike  also  I  give  And  bequeath  unto 
my  three  daughters  all  my  furniture  in  my  dwelling  house 
plate  linen  and  all  belonging  to  the  dwelling  house  except 
one  bed  and  furniture  and  the  wardrobe  which  I  give. to 
my  son  Henrick  Herman  HoUzmeyer  and  the  other  fiimitiire 
to  be  divided  between  my  said  daughters  share  and  share 
afike  and  as  near  as  may  be  my  executors  convenient  oi 
sold  for  them  if  they  cannot  agree  about  it  and  in  consi- 
deration that  the  above  three  daughters  to  conie  equal 
share  to  my  dear  son  Henrick  Herman  HoUxmeyer  I  give 
And  bequeath  to  my  son  Henrick  Herman  HoUxmeyer  the 
eighteen  shares  as  I  am  possessed  of  in  the  Phoenix  Fire 
Office  that  he  may  keep  the  same  as  a  memorandum  for  my 
sake  while  I  was  a  member  from  the  beginning  of  that  Office 
And  farther  I  give  and  bequeath  unto  my  son  Frederick 
Herman  all  the  utensils  belonging  to  the  sugar-house  not 
here  mentioned  and  as  a  farther  consideration  for  my  son 
I  give  and  bequeath  the  leasee  of  the  sugar-house  and 
dwelling-house  that  my  executors  may  have  it  in  their  power 
to  woii^  the  house  or  part  of  it  for  the  children  till  my  son 
comes  of  age  if  ii  please  God  he  shall  live  that  time  then 
let  him  do  therewith  what  he  pleases  And  in  consideration 
after  my  decease  when  all  debts  and  funeral  expences  are 
paid  and  discharged  I  give  and  bequeath  all  the  rest  and 
residue  both  real  and  personal  viz.  bonds  house  bills  and 
money  I  shall  be  possessed  of  at  my  decease  I  give  and 
bequeath  to  all  my  four  children  equally  share  and  share 
dike  or  if  any  of  them  shall  die  before  me- the  surviving 
shall  share  equally  alike  and  in  consideration  that  any  may 
understand  my  writing  about  my  three  daughters  their  fiind» 
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"  in  looney  of  SlOO/.  upon  trust  if  any  i 
*'  die  leaving  no  child  or  children  her  : 
"and  my  SOD  shall  go  eqn ally  share 
"  share  and  share  alike  but  if  there  1 
"  deceased  mother  lawfully  begotten 
"  child  or  children  shall  receive  th&r  ] 
"  and  Interest  what  has  arisen  from  he 
[  *  813  ]  *'•  of  the  3100/.  And  that  my  said  tni 
"  may  act  umply  to  my  meaning  if  thi 
"  wrong  spelt  or  misplaced  not  to  be  c 
"  sellor  or  attorneys  whatsoever." 

The  testator  then  appointed  his  son  ai 
nnd  he  gave  each  of  them^lOOi.  The 
Attested  by  three  witnesses;  and  aft< 
codicil  without  any  date : 

"  And  in  conuderation  that  I  have  gi 
"  Herman  HoUaimeyer  the  utensils  of 
"  my  will  that  he  pays  unto  his  three  s 
**  each  when  it  is  convenient  for  him  i 
"  maintenance  of  my  daughters  shou 
"  during  my  son's  minori^  my  execuh 
*'  them  what  they  think  proper  either 
"  interest  as  they  think  fit  -  but  sboul< 
**  during  that  period  then  the  sum  of  1 
"  them  as  9  marriage  portion  and  they 
"  mainder  iS\  my  son  comes  of  age  w1 
"  divided  among  them  all  As  for  the  < 
"  life  and  death  annuities  \  give  and  beq 
"  chUdren  share  and  share  alike  and 
"unto  my  daughter  Aim  Margaret  th 
"  and  above  what  is  mentioned  in  my 
"  queath  unto  my  nephew.  JbAn  George 
"  of  .30^;"  and  he  gave  SfUl,  to  a  serva 
at  his  decease. 

The  testator  died  upon  the  9th  of. . 
only  four  children :  three  daughters  ai 
Herman  HoUsmeyer.  At  the  date  of 
SXXSfiL  ^per  cent.  Consolidated  Bank  Ai 
chased  100/.  more  in  that  stock  afterws 
randuin  in  his  own  hand  he  calls  that  sto 
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made  up  3100/.  The  bill  Was  filed  by  Ae  daughters  against 
the. executors ;  and  the  usual  accoqiits  were  directed.  -  When 
the  cause  came  on  for  further  directions,  the  property  being 
very  considerable,  the  Master  of  the  Rolls  ordered,  that  the 
nephews  and  nieces  of  the  testator  living  in  Germany  should 
be  made  parties.  In  consequence  of  that  directi^  most  of 
them  put  in  answers,  claiming  such  interest  in  the  testator's 
pergonal  estate  as  they  are  entitled  to.  John  George  *HoUz* 
meyer  and  another  nephew  lived  in  London,  and.  all .  the  rest 
in  Germany, 

• .  The  question  was  between  the  four  children  of  the  testator 
claiming  the  general  residue  absolutely,  and  the  nejdiewli 
and  nieees,  claiming  a  contingent  interest  in  the  general  re- 
sidue in  the  event  of  the  death  all  the  children  without  leav- 
ing bsue. 
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Mr.  RomiUy  and  Mr.  Johnson,  for  the  Plaintiffs. 

The  question  depends  upon  the  meaning  of  these  words 
*'  afid  all  I  am  possessed  of."  Either  they  are  to  be  rejected  aa 
having  no  meaning,  upon  the  whole  will ;  or  they  must  be  under- 
stood to  mean  all  he  was  possessed  of.in  that  fund  of  3100^, 
not  the  general  residue  except  what  is  afterwards  specifically 
given ;  as  will  be  contended.  This  is  the  will  of  a  foreigner, 
very  ignorant  of  the  English  language,  and  desiriog  to  eitpress 
himself  in  legal  terms;  firom  the  frequent  use  of  which  it  is 
probable,  he  had  some  old  will  before  him.  He  must  have 
meant  to  add  those  words,  which,  though  not  very  useful,  are 
.very  often  found  in  legal  instruments,  "  and  all  my  right  and 
interest  therein."  The  other  construction  is  totally  inconristent 
with  every  disposition  in  the  will ;  and  therefore  though  it 
xnust  be  admitted  the  words  he  lias  there  used  literally  taken 
comprise  the  whole  of  his  property,  the  Court  will  not.  give 
them  that  effect ;  but  apply  them  to  the.  preceding  dispositi<m ; 
•which  is  confined  to  the  fund  of  2100/.'  It  is.  clear,  what  h^ 
.comprehends  under  the  description .  of  all  h3  i^  possessed  of 
is- not  to  be  given  to  his  nephews  and  nieces  until  the  death  of 
all  his  children  without  leaving  issue ;  and  yet  there  is  no  pre- 
vious  disposition  of  the  bulk  of  his  property.  It  must  be  con« 
tended,  that  by  implication  the  bulk  of  his  property  is  given 
to  the  children  and  their  i99ue;  Init  it  would  bt  veiy  extraor- 

VOL.V.  3L  dmary 


M  the  XIUIM.  itack  wu  given.  Where  two  pa 
[  *  815  ]  qaite  incoiuiitent,  the  subsequent  disposition  ni 
and  revoke  the  former  (70).  If  any  doubt 
vpoa  die  will,  the  codicil  shews  deariy,  tt 
■re  to  take'the  whole  rendue  absolutely. 

Mr.  Sutton  and  Mr.  Stanley,  for  tfae 
nephews  and  nieces. 
If  these  Defendants  do  not  succeed  in  thi 
contingent  interest  in  the  whole  residue,  as  we 
aXWiL,  the  Court  must  expunge  words  bar 
and  definite  meaning.  These  words,  which  h 
very  clear  and  distinct,  have  a  meaning  pei 
with  the  rest  of  the  will ;  when  the  whole  ia 
The  Court  frequently  transposes  dauses  of  a 
T.  YaTdleif{t\  ) ;  and  by  a  transposition  of  thi 
it  after  the  residuary  clause,  die  Defendanta'  < 
be  supported  wiUiout  expunging  any  words. 
uses  in  the  residusry  clause  seem  rather 
trade  than  Ae  general  reudoe :  1^  money  ii 
captal.  That  construction  ako  wiO  reeondl 
contradiction.    ' 

Mr.  RomiUy,  in  Reply. 
If  the  Defendants'  oonstnietion  preTaila,  thi 
not  during  their  whole  lives  have  the  oonunani 
this  property ;  and  the  Court  must  snppoae. 
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with*  What  an  extravagant  construction ;  that  he  should  de- 
ore,  his  son  may  carry  on  the  business^  and  yet  give  him  no 
fund  for  that  purpose;  locking  up  all  his  property  for  these 
persons,  or  rather,  for  their  representatives  I  This  business 
requires  a  very  large  capital;  and  there  is  noway,  in  which 
the  son  can  carry  it  on,  as  intended,  unless  he  has  part  of  the 
residue  immediately.  The  words  disposing  of  the  residue 
are  the  most  general  that  can  be  used;  speaking  at  the  time 
of  his  death;  and  equivalent  to  ^'  all  the  residue  of  my  per^ 
*'  sonal  estate.'*  There  is  nothing  to  &vour  the  narrow  con-i 
struction.  The  only  effect  of  transposition  would  be,  that 
the  clause,  on  which  they  rely,  would  revoke  ours,  instead 
of  ours  revoking  theirs.  It  is  impossible  to  reconcile  these 
two  clauses. 
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Master  of  the  Rolls. 

If  this  case  had  been  new  to  me,  I  ahould  have  taken  time 
to  consider;  especially  upon  a  will  so  extremely  inconsistent 
and  inaccurate,  being  very  anxious,  when  inconsistency  ap^ 
pears  in  a  will,  to  proceed  upon  firm  and  strong  grounds,  be*- 
fore  I  put  a  construction  upon  the  words,  that  does  not 
mtntaUj  belong  to  them.  .  But  this  cause  has  been  before  me 
very  often;  and  it  was  by  my  order  that  these •  persons  wei^ 
made  parties ;  that  they  mi^ht  have  their  right  argued ;  and, 
if  not  satisfied  with  my  opinion,  that  they  might  take  that. of 
anodier  Judge.  As  the  cause  first  came  before  me,  there  were 
no  other  parties  but  those  interested  to  put  ^pon  the. will  the 
eonstruction,  which  after  all  the  argument  I  have  heard  I  feel 
myself  obliged  to  adopt:  but  I  thought  it  would  be  very 
improper  in  a  Judge  in  a  case  of  such  property  behind  the 
backs  of  other  parties  and  without  an  argument  on  their 
liehalf  to  decide. against  them. 

I.  have  considered  this  case  very  fully.  The  question  is, 
vhat  is  to  be  the .  interpretation  of  the  words  ''  all  I  am 
^*  possessed  of,"  as  standing  in  this  wilL  I  have  no  difficulty 
in  saying,  thq  legal  construction  of  these  words  standing  by 
ihem9elves  is,  not  exactly  what  they  purport  in  language, 
all  at  the  titie  of  making  the  will,  but,  if  not  explained,  they 
must  have  the  effect  of  passing  all  the  interest  in  personal 
estate,  which  the  testator  might  have  at  his  dtaih;   and  I 

3L2  admit. 
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The  words 
all  I  am  pos- 
^'  sessedofin 
a  will  in  legal 
coDstmctton 
relate  to  the 
time  of  the 
death,  not  of 
the  execution 
ofthe  will;  on- 
less  explained. 
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admit,  that,  if  those  words  closed  the  wiD,  they  would  htif 
passed  all  the  trust  fund  -and  every  thing  the  testator  va^ 
have  at  his  death.    That  is  the  legal   construction:  who- 
ever may  be  the  literal  one.     The   question   then  is  crif, 
whether  that  legal  construetion  is   consistent  or  ineonttteat 
with  the  other  parts  of  the  will.     It  is  totally  impossibk  to 
suppose,  the  testator  could  have  intended  these  words  in  ttit 
sense.    It  would  be  perfectly  inconsistent  with  every  tlmigk 
has  done  in  every  other  part  of  the  will,  and  particularly  irhk 
the  codicil.    He  begins,  and  that  is   not  inunaterial  in  tb 
construction  of  so  strange  and  ridiculous  a  will,  with  diof 
words,  "  and  as  for  such  worldly  estate  and  efi^ts  whidb  I 
**  shall  be  possessed  of  or  entitled  unto  at  the  tinie  of  my  d^ 
*^  cease.**   So,  he  had  in  view  to  dispose,  not  merely  of  thejn^ 
sonal  estate  he  had  at  that  time,  but  of  that,  which  he  thoril 
have  at  his  decease.     He  tiien  goes  on  to  separate  a  put  if 
the  estate,  then  specifically  vested  in  him ;  though  it  appesn^ 
♦  he  had  then  but  200(M.  3  per  cent.  Annuities,  and  aftervttk 
purchased  100/.   more  in  that  stock  to  make  up  the  hb; 
which   I  must  suppose  he  intended  to  be  considered  aip> 
cific  part  of  his  estate  at  that  time.     He  gave  it  asSUK 
S^  per  cent.  Consolidated  Annuities  ;  which  it  was  not:  bat i 
was  made  up  tiiat  sum  afterwards;  and  in  a  memoraodttii 
his    own    hand  he  calls  it   the   children's    fund   mide  ^ 
SI  00/.     He  gives  that  specific  fund  to  trustees;  with  in  ef* 
press  direction  to  apply  it  to  his  three  daughters  in  tlM; 
and  it  is  very  technically  expressed.     It  is  not  a  gift  to  tka 
absolutely;  but  to  receive  the  dividends    for  life,  and  after 
their  respective  deceases  to  divide  the  principal  among'tkii 
children.      He    then  provides,    that    upon  the  death  of  flf 
without  leaving  issue,    that  share  shall  go  to  the  saninn; 
and  in  the  event  of  the  death  of  all  without  leaving  iflv 
makes  this  contingept  disposition  in  favour  of  his  nephews  o^ 
nieces.     If  the  will  had  stopped  there,  the  children  oouU  lute 
had   nothing   in   the  residue,  which  must  have  acoDiraM 
according  to  the  strict  construction.  - 

I  will  now  consider,  hqw  far  the  other  dispositions  aft  ah 
consistent  with  the  construction,  that  otherwise  ilbuld  be  pit 
upon  the  words  '^  all  I  am  possessed  of."  He  then  gires  tsb 
children  furniture;  and  it  Is  not  contended,  that  the  ibniil0> 
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is  not  given  absolutely.  Then  he  gives  his  son  the  'shares  of 
the  Phoenix  Fire  Office,  the  sugar-house,  &c.  and  then  gives 
to  his  children  the  residue  in  these  words :  **  all  the  rest  add 

residue  both  real  and  personal  viz.  bonds  house  bills  and 

money  I  shall  be  possessed  of  at  my  decease :"  the  worda  he 
had  used  before  being  '^  all  I  am  possessed  of.**  He  gives  it 
to  his  four  children  share  and  share  alike ;  and  does  not  go 
on  to  say,  as  before,  that  the  interest  only  shall  be  paid  them. 
He  then  directs  survivorship  among  them,  not  if  any  of  them 
shall  die,  but,  if  any  of  them  shall  die  before  him.  It  is  im-^ 
possible  to  reconcile  this  with  the  construction  of  the  Defend-^' 
ants.  But  that  is  not  alL  Even  after  this,  which  shews,  the 
residue  there  meant  was  not  included  in  the  former  words,  he 
proceeds  to  recapitulate  what  he  meant  by  the  former  words ; 
and  this  is  the  will  of  a  very  ignorant  and  illiterate  man,  not 
knowing  the  English  language,  hardly  knowing  what  he  had 
said  before,  ^having  disposed  before  of  the  residue  in  words, 
that  admit  of  no  doubt ;  and '  then  coming  to  recapitulate  his 
meaning  as  to  this  property.  If  it  stood  here,  ^e  latter  part 
is  quitfe  inconsistent  with  the  supposition,  that  *  the  words 
*'  all  I  am  possessed  of"  in  the  beginning  meant  the  residue 
of  his  personal  estate.  But  then  comes  the  codicil;  which 
fortifies  this  construction.  Is  it  possible  to  construe  that  as 
meaning,  that  it  never  should  be  divided  among  them  all;  biit 
that  they  should  continue  to  receive,  eitlier  no  part,  accord- 
ing to  the  strict  construction,  or  only  the  interest  for  their 
lives  ? 

I  adhere  to  the  principles,  upon  which  I  determined  the 
fiv|it  case  (  72 )  this  morning ;  that  I  must  give  some  sense 
to  every  part  of  the  will;  if  it  is  consistent  with  other  parts; 
the  legal  and  technical  sense,  if  I  can;  and  I  am  not  to 
suppose,  the  testator  has  used  words  without  meaning;  if  it 
is  possible  to  give  them  a  consistent  meaning.  The  natural 
meaning  of  these  words  in  this  will  is  that  attributed  to  them 
by  the  Plaintiffs :  particularly  considering,  it  is  the  will  of  a 
man  ignorant  of  the  English  language.  The  construction  I 
Bjpa  bound  to  put  is,  that  he  meant  all  he  possessed  of  those 

funds. 

(72)  Ante,  Upton  v.  Lord  Ferren,  801.  Sinu  v.  Doughty,  243, 
ah4  the  BQle,  247.  Porter  v.  Taumay,  VoL  HI^  31  i,  and  the 
upte,  314. 
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3onM)  sense 
to  be  givep  tp 
every   p^rt  of 
a  will,  if  con- 
sistent with 
other  parts  : 
the  legal  sense, 
if  possible. 
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funds.  Tkerefore  declare,  that  the  trust  fond  of  \ 
S  per  ceni.  Consolidated  Bank  Annuities  is  the  onl] 
given  to  the  testator's  nephews  and  nieces  upon  the 
tingencies  of  the  death  of  his  children  without  1 
issue  (73). 

The  costs  must  come  out  of  the  estate. 

(73)  Hayna  r.lAUkfear,  1  Sim.  4r  Sku.  496. 


KOLLS. 

1801. 
March  9th. 
Specific  per- 
formance re- 
fused on  ac- 
count of  the 
laches  of  the 
Plaintiff,  the 
vendor. 

A  small  in- 
cambrance, 
which  may  be 
the  sabject  of 
compensation, 
no  objection  to 
a  specific  per- 
formance. 

Possession  of 
a  house  by  de- 
livery of  the 
keys. 
[  •819  ] 


GUiEST  V.  HOMFRAY. 

¥TPON  the  31st  of  January,   1798,   the 

into  an  agreement  in  writing  to  seff  to  the  De6 
an  unfinished  house  in  Cardiff  in  fee  for  the  sum  of 
payable  by  instalments.  At  the  execution  of  the  agre 
the  keys  were  delivered  to  the  Defendant :  and  he  1 
over  the  house.  On  the  1st  of  February  he  went  to  j 
where  he  staid  till  April.  Then  finding  that  no  ah 
had  been  delivered,  he  called  for  an  abstraq^ ;  whid 
delivered  upon  the  18th  of  April.  Objections  were 
to  the  title  upon  that  abstract:  1st;  that  no  title  app 
farther  back  than  1782 :  Sdly ;  it  did  not  appear,  what  c 
two  persons  of  the  name  o{  Richards  hadr  3dly;  a  p 
named  Priest,  stated  to  have  conveyed  in  1790,  was  al 
time  an  infant:  *4thly;  several  married  women  were  i 
to  have  conveyed  in'  1796i  and  there  ought  to  have 
fines.  The  Defendant  took  another  house  in  Ltondaffi 
refusing  to  peiform  his  agreement  with  the  Plaintifl 
bill  was  filed ;  praying  a  specific  performance  ;  and  cluu 
that  the  Defendant's  reason  for  refusing  to  perform  the  i 
ment  was,  that  he  had  taken  the  other  house. 

The  answer  stated  the  Defendant's  reason  for  dec 
to  Complete  the  agreement  to  be'  the  Plaintiff's  neglect 
make  a  title. 

In  support  of  the  bill  it  was  proved,  that  upon  the  J 
April,  1798,  the  Defendant  went  to  look  over  the  hoi 
Landaff\  aiid  upon  the  8d  of  AprU  he  told  the  landku 
should  like  to  became  his  tenants  provided  he  could  g 
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pf  Gue^*$  houoe ;  and  oq  the  Sd  of  June  he  entered  into  the 
contract  for  that  houae,  to  take  place  from.  Midsummer 
following. 

The  solicitor  for  the  Plaintiff  by  his  depositions  stated,  that 
isoon  after  the  delivery  of  the  abstract  the  Defendant  and  his 
solicitor  called  on  the  deponent.  A  conversation  upon  the  ob^ 
jections  ensued ;  and  they  were  informed,  the  deponent  was  not 
then  prepared  to  give  a  farther  abstract  on  account  of  the  absence 
of  his  partner ;  but  it  should  be  furnished.  The  (tbstract  was 
taken  away  by  the  Defendant's  solicitor. a  few  days  afterwards. 
Some  written  observations  and  queries  were  some  time  after- 
wards delivered  to.  the  deponent*  The  deponent  applied  for 
the  abstract  again,  in  order  to  complete  it ;  but  did  not  receive 
it  till  August.  A  fine  was  levied,  as  required,  at  the  Autumn 
Grreat  Sessions.  A  second  abstract  was  left  at  the  Defendant's 
k>dging  atJ^aM  upon  the  23d  o(  April,  1799:  but  the  De- 
fendant said  he  would  not  take  it  as  considering  himself  bound 
to  ha^e  any  thing  to  do  with  the  purchase ;  and  afkerwai^ds 
wrote  a  letter  to  tihat  effect.  The  deponent  understood  firom 
his  conversation  with  the  Defendant,  when  the  first  absteict 
was  returned,  that  he  would  npt  fulfil  the  agreement,  unless 
compelled. 

.  The  Defendant's  solicitor  by  his  depositions  stated,  that  ht 
and  the  Defendant  went  on  the  2d  of  Majf,  1798,  to  the 
Plaintiff's  scJicitor;  ^  who  on  receiving  the  objections  in  writing 
said,  his  partner  know  more,  than  he  did,  ofJUckards^s  title  i 
and  that,  no  one  could  suspect  it ;  and  that  the  fines  by  tjkie 
noMirried  women  were  unnecessary ;  as  they  were  tenants  in 
ccmunon*  The  Defendant  said,  he  was  desirous  of  comiJeting 
the  purchase  on  account  of  the  advanced  state. of  the  summery 
the  building  being  unfinished ;  and  being  desirous  of  pliooeed'T 
ing  with  the  building  be  desired !  the  Plaintiff's  solicitor  ^arti^ 
eularly  to  inform  him,  whether  any  better  tiUe  oould  <)r.W(HiM 
be  made  by  the  Plaintiff^  and  what  answer  couU  be  giv  w  to 
the  observations ;  and  the  Plaintiff's  solicitor  said,  he  could 
give  no  answer  to  the  observations  and  queries.;  but  he  would 
take  upon  him  then  to  say,  that  no  better  or  other  title  could  be 
]|nade ;  Upon  which  the  Defendant  then  declared,  that,  as  he 
could,  not  get  a  good  title j  he  should  collider  the  agreement 
m  at.aa.end4  and  he  would  90t  lay  out  his  money  upon  a 
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IMI;         bad  tide;    and  he  and  the  deponent  deored the FUntiirt 
aolicttor  to  take  that  notice ;  and  that,  the  Defendant  cmmiati 
the  contract  as  at  an  end  from  that  day ;   and  the  Flaintif  *f 
HoMFBAY,     golicitor  said  **  very  well."  .  The  deponent  received  a  note  the 

end  of  May  or  beginning  of  June ;  8tatin^»  that  the  FUtf 
being  retomed,  and  wishing  to  conclude    the  contract,  Ae 
deponent  was  required  to  attend  with  the  abstract ;  thattte 
objections,  if  any,  might  be  answered.    Soon  afterwards  the  de- 
ponent wrote  an  answer,  that  the  abstract  was  gone  to  Ltniiif 
with  other  papers ;  that  the  Plaintiff's  solieitor  had  had  oljee> 
tions;  but,  if  he  had  mislaid  them,   they  might  be  had  agu^ 
as  soon  as  the  Defendant  returned;   not  meaning  to  rem 
tlte  contract,  but  only  to  satisfy  the  Plaintiff's  solicitor,  tint 
the  objections  were  well  founded.     Upon  the  18th  of  i4ii;gaf 
the    d«^onent   was   informed    by  the  Defendant,    that  tk 
Pbuntiff's  solicitor  had    applied   to    him    for    the  abstnet; 
(  which   had    been  sent  with  the  Defendant's  other  papen 
to  Landing.  )      The    deponent    delivered   the   abstract  dnt 
evening  without    any  observations    or     queries    theieoD  to 
the    best  of   his  recollection  and  belief;    at  the  same  tiae 
observing,  that  the  abstract  being  taken  with  other  papen 
upon  the  Defendant's  removal  to  handaffy    and   no  aosvoi 
having   been    given  or  notice  taken   since   the  8d  of  Hqi^ 
and  notice  being  then  given  by  the  Defendant,    thatheosa- 
sidered    the    contract  at  an  end,   the   deponent  conadenJ 
the  abstract  of  no  consequence;    and  requested   the  IUh 
tiff's  solicitor  to  take  that  notice,  that  receiving  the  abstndM 
[  ^82)  ]      ^that  time  must  not  be  taken  as  intended  to  revive  the  agree 
meht ;  considering  it  at  an  end  from  the  ^  of  3/iijf,  -the  tine 
of  giving  the  notice.     No  queries  or  observations  were  wit 
upon  that  abstract  at  that  or  any  other  time  to  the  beetef 
the  deponent's  belief,  &c.,  either  by  hini  or  the  Defendiit 
except  upon  the  2d  of  May.    The  deponent .  never  heard  aq 
ihii^  move  on  the  subject  till  the  10th  oi  Aprils   1799;  vlia 
another '  abstract  was  delivered  at  his  office  with  answers  ti 
the  observations ;  which  he  returned  the   same  day  witta 
any  message. 

The  Defendant  also  relied  on  the  circundstanoe  of  Juiaj 
given  up  a  contract  he  had  entered- into  with  Mr.  Kaybt^m 
leasebpld  premises,  to  be  held  :i¥tth  the  house;  iwt  the  IVb* 
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iifP  proved  by  the  eridence  of  Kay,  that  the  Defendant  might 
have  them  agahii  subject  only  to  the  remainder  of  a  term  for 
three  years  as  to  part ;  of  which  a  year  and  a  half  were  ex* 
pired:  upon  which  the  Master  of  the  Rolls  was  -of  opinioui 
tt^ere  was  nothing  in  that  objeotion. 

Mr.  Lloyd  and  Mr.  Lewis ,  for  the  Plaintiff. 
The  material  date  is  the  2d  of  May  1798 :  at  which  time 
the  Defendant  insists  on  being  released  from  the  agreement ; 
the  objections  to  this  title  Viot  being  obviated  at  that  time. 
That  is  a  mere  pretence*  The  fact  is;  he  htfd  taken  another 
house;  and  wished  to  get  rid  of  this.  If  there  is  a  good  title 
at  the  time  of  the  decree,  it  is  sufficient :  Longford  v.  Pitt  (  74). 
The  evidence  for  the  Defendant  cannot  be  true :  no  profes* 
sional  man  could  have  given  'such  a  reason  as  is  there  repre* 
sented,  that  fines  were  not  necessary. 

Mr.  Romilly  and  Mr.  Whishaw^  for  the  Defendant. 
'Cases  upon  this  subject  can  only  prove  the  general  principle 
now  established ;  that  laches  by  tiie  vendor  will  discharge  the 
purchaser:  Pincke  y/Curteis{^5)\  Fordyce  v.  Farrf(  76). 
Lloyd  V.  CoUett  (77 ).  Harrington  v.  Wheeler  ( 78)^  and  t)m 
note  (  79 ),  annexed  to  the  report  of  that  case,  o£  the  Lord 
Chancellor's  judgment  in  Lloyd  v.  Collett.  The^  ceases  have 
certainly  produced  some  degree  of  alteration  in  the  docttrine  of 
this  Court;  and  have  furnished  something  like  a  general 
*priiM$iple ;  that  the. time  is  a  circumstance  of  importance:  but 
it  may  be  waived  by  the  conduct  of  the  party ;  that  it  is  in* 
cumbent  upon  the  Plaintiff,  calling  for  a  specific  performance, 
to  shew,  that  he  has  used  due  diligence ;  or,  if  not>  that  his 
negligence  has  been  acquiesced  in ;  and  it  is  not  necessary  for 
the  party  resisting  the  performance  to  prove  any  particular 
h^ury  or  inconvenience :  but  it  is  sufficient,  if  he  has  not  ac- 
quiesced in  the  negligence  of  the  Plaintiff;  but  considered  it 

ap 

(74)  ^P.Wnu.Q29.  ante,    719.      MUumrd  v.  Lord 

(75)  ABro.  C.C.  329.  Thunet.  there  stated,  720,  note. 
(7«)  4  Bro.  C.  a  4M.                  Omerod  v.  Bardnuu^  ante,  729* 

.    (77)  ABro.  C.  C.4I09.  and  other  cases  there  referred 

.(78)  Ante,  Vol.  IV^  680.  Th    to;  and  io  the  note,  IV,  OPJI^ 
^orjNtf  qf  Hertford  v.  Boore,        (71))  Ante,  (189,  nQtc, 
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BM  rdeaung  him.  These  principles^  which  axe  estililiiilipJ  by 
these  cases,  are  founded  in  natural  jnslioe  and  paUk  eoi* 
yemence. 

Apply  these  prmdples  to  this  case..  In. oomnon cus As 
only  inconvemence  of  the  delay  is  as  to  tlie  monqr;  Imtkae 
the  Court  cannot  put  the  parties  in  the  same  dltuatioiL  bk 
possible  to  say^  this  Haintiff  has  not  been  guilty  of  the  gnasHk 
laches?    It  was  incumbent  upon  him  to  tender  the  slalact 
It  is  true,  no  particular  time  was  limited  for  the  oompfetioatf 
the  purchase :  but  all  the  circumstances  shew,  it  was  to.  be  a 
soon  as  could  reasonably  be  done.     The  objectioiis  wefeid 
founded;  and  are  not  even   now  obviated.      Suppose,  Ae 
Defendant  had  reason  for  wishing  to  get  rid  of  the  contiset: 
that  cannot  affect  the  case ;  the  Plaintiff  most  rely  on  lus  osi 
activity  and  diligence ;  and  his  conduct  amounts  to  a  conpkte 
abandonment,  depriving  him  of  all  title  to.  reliefl 


Mr.  Lioydf  in  Reply. 
At  least  there  ought  to  be  £irther  inquiry :  the  objediai 
heSsig  now  entirely  removed.  I  admit,  the  ootese  of  Ibr 
Court  is  now  greatiy  altered ;  and  the  time  now  may  be  ■» 
tttrial.  It  is  clear,  this  Defendant  only  called  for  die  abitnc^ 
hi  order  to  make  objections;  having  another  hcmae  infiai. 
Why  Was  not  the  abstract  returned  immediately  upon  tbe 
conversation  in  May,  instead  of  being  kept  till  Augutit  On 
it  be  true,  that  the  Plaintiff's  solicitor  then  admitted  die 
tract  to  be  at  an  end,  when  a  fine  was  levied  afterward^ 
cure  one  of  the  objections  ? 


[  •823  ] 


Master  of  the  Rolls. 
No  one  can  doubt  the  motives  of  the  parties  in  this  casft 
The  only  question  is,  whether  the  Plaintiff  has  done  enoi^ 
to  shew,    he  took  all  the  pains  he   could    to  be  readj  it 
carry  into  execution  the  agreement ;   which,  it  is  perfecdf 
clear,  the  Defendant  meant  to  get  rid  of,  if  he  couUL   Tk 
Plaintiff  does  not  seem  to  me  to  have    done  all  he  oifk 
to  have  done.     It  rests  *  entirely  upon   that  p<Hnt,  wiM 
balancing  the  evidence  of  the  two  solicitors ;  which  ikm^ 
very  easy  to  reconcile.    By  tiie  contract  immediate  posseMS 
wais  to  be  given;  and  was  given  without  doubt; -tiioagh  Ae 
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Defendant  says  in  his  answer^  h6  never  took  possession;  bat  1801. 
the  k^ys  being-  in  his  possession,  it  itrnst  be  considered, 
that  he  was  in  possession.  Without  doubt  by  the  delivery^ 
of  the  kejTs  the. possession  was  ready  for  him ;.  and  indeed  he  Homfjray. 
had  it.  I  do  not  like  his  answer  in  that  respect.  Having 
the  keys  in  his  possession,  that  is  possessioUf  if  he  chose  to 
take  it.  Neither  the  Defendant  demanded,  nor  the  Phuntiff 
tendered,  the  abstract  immediately.  I  do  not  agree,  that  it 
is  solely  incumbent  upon  the  vendor  to  move  by  making  a 
tender  of  the  abstract.  Something  is  also  iilcnmbent  upon 
the  piarchaser,  to  ask  for  it.  But  neither  the  one  asked  for, 
nor  the  other  tendered,  it.  Then  what  happened  ?  Before 
the  dth  of  April  the  Defendant  had  determined  to  get 
rid  of  the  bargain,  if  he  could;  and  was-  looking  out 
for  another  house.  I.  do  not  know  what  his  reasons 
were:  but  he  had  no  right  to  make  use  of  those 
reasons,  whatever  they  were,  in  order  to  make  improper 
objections,  or  to  expect  any  thing '  unreasonable-  from  the 
vendor.  Finding,  he  could  make  a  bargain  for  a  house  at 
Landaffy  he  throws  up  the  oegociation  with  Mr.  Kciy  for 
the  other  premises,  to  be  held  vrith  diis  house;  and  then 
without  doubt  he  asked  for  the  abstract  with  a  view  to  make 
objections  to  the  title.  *  Objections  were  made ;  and  I  think, 
it  is  fairly  put  in  issue  by  the  ainswer,  that  the  Defendant 
had  stated,  that  the  contract  was  at  an  end.  I  think,  that 
called  upon  the  Plaintiff's  solicitor  to  state,  that  the  coih 
versation  was  not  so.  •  The  Plaintiff's  own  attorney  does  not 
deny,  that  he  saw,  the  Defendaiit  meant  to  abandon  the 
purchase,  if  he  could.  That  should  have  made  them  more 
ready  to  cure  the*objections;  and  I  should  havb  expected 
the  most  decisive  evidence  from  the  Plaintiff's  solicitor,  that 
he  never  had  an  intention  not  to  give  another  abstract;  and 
he  should  have  apprised  the  Defendant  of  that.  There  is 
no  evidence,  that,  even,  when  the  abstract  was  sent  back, 
he  said,  the  Defendant  was  to  be  still  bound,  and  was  hot 
released ;  and  desired  him  to  take  notice  of  that.  There 
Is  nothing  to  shew,  that  he  was  proceeding  with  due  diligence ;  . 
and  meant  to  proceed  with  the  contract;  nor  that  he  was 
'  even  holding  the  purchaser  to  it.  It  u  clear  therefore,  the 
Plaint^  was  caUed  upon  ^  be  more  tj^mak  than  he  has 

been; 
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bem;  and  has  not  done  all  he  ought.  It  happened,  fiai 
he  met  with  an  unwilling  purdiaser.  I  dunk,  he  has  not 
^  entitled  himself  to  a  specific  pecformanoe :  but  I  do  aot 
at  all  like  the  Defendant's  answer;-  for  he  preteiidf,k 
wished  to  go  on  with  the  purdhase.  It  would  hare  ka 
better  for  him  to  have  said,  he  did  not  wish  to  go  on  widik; 
and  therefore  wished  to  come  td  a  determination  upon  it;  dnl 
tiie  objections  were  fiur  objections;  and  he  diovght  hiBKif 
entitled  to  take  them*  If  he  had  dohe  that,  I  ahonld  haie 
dismissed  the  bill  with*-  costs.  On  the  other  band,  thej 
should  have  oantioned  him;  and  have  told  him,  thejwoe 
going  on  to  make  out  the  title ;  and  that  they  were  in  hopci 
of  dmng  it.  If  they  had  done  all  that,  and. shewn  a  pro- 
bable .  ground  to  him,  that  they  might  make  a  good  title,  I 
should  perhaps  not  have  thought  a  jrear  too  long. 
"  Upon  the  whole  the  bill  must  be  diamissed;  but,  undci 
the  circumstancesy  without  costs  (  80  ). 

(BO)  Ante,  Ckkmft  v.  Ropbuek,  Vol.  I,  .^21,  and  die  note,  22^ 
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obtaining  it, 
and  in  other 
respects,  while 
a  private  tutor 
in  the  Cftmily. 
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nnHE  object  of  this  biU  was,  that  an  instrument,  aSki 
by  the  bill  a  reversionary  presentation,  and  purportiDg 
according  to  the  bill  to  be  a  Presentation  de  preuenA  to  a 
living,  to  take  effect  upon  the  next  ayoidanpe,  the  chordi 
b^ing  now  full,  might  be  delivered  up. 

The  bill  charged  the  Defendant,  a  clergyman,  with  grotf 
misconduct  in  the  mode  of  obtainipg  this  instrument  and  ii 
other  respects;  while  resident  in  the  family  as  a  private  tutor. . 

A  general  demurrer  was  put  in. 

Mr.  Romilttff  in  support  of  the  demurrer:  bvt  ibeLori 
Chancellor  called  on  the  Plaintiff's  CounseL 


[r«  Monoid,  Mr.  Siciards,  and  Mr.  Pembertoth  f^ 
the  bin. 

ground  of  this  bill,  is  qma  timet i-  to  guard  sgaioi^ 
^ssible  accident  of  such  ^  man  as  this  De&pdaiit  sp 
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pean  to  be  getting  imtitiition ;  which  may  be  obtain^ 
before  it  is  passible  to  take  the  steps,  necessary  to  pre- 
vent the  •  effect  of  this  •  presentation ;  which  will  entitle 
him  to  institution,  unless  cause  is.  shewn.  Suppose,  the 
^  Plaintiff  should  be  dead  at  the  time  of  the  avoidance ;  hav- 
ing left  an  in&nt  child;  who  could  not  reiNresent  the  case  to 
the  Bishop. 
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Lord  Chancbllor. 
No  Bishop  will  institute  upon  such  a  presentation.    Every 
purpose  of  this  bill  will  be  answered  by  sending  it  to  the 
Bishop.     If  the  case  is,  as  represented  by  the  bill,  no  Bishop 
will  institute  this  gentieman  eitiier  to  this  or  any  other  living. 


The  Demurrer  was  allowed. 


THE  ATTORNEY  GENERAL  v.  THE  BISHOP  OP 

LITCHFIELD. 


1801. 
M^ck  XOtk. 


"DY  an  order  made  in  this  cause  on  the  2d  of  July  1795  an    Where  by  oe^ 
injunction,  which  had  issued  to  restrain  the  Defendants  gl^ct  the  y«m- 
Edward  Foley  and  his  wife  from  proceeding  at  law  until  answer  |^'  ®^  trustees 
and  further  order  in  an  action  of  Quote  impediit  was  ordered  ^°  ^    ^^ 
to  extend  to  stay  trial ;  and  an  injunction  was  also  directed,  to  £.  .  . 

restrain  the  Bishop  from  instituting  Thomas  Philip  Foley  to  g||^  ^p  ^^  |j^ 
the  vicarage  of  Wombome  and  Trysail  in  the  county  of  Stiff'  time  of  an 
/ord;  and  an  inquiry  was  directed^  in  whom  the  estate  in  the  a? oidsnoe,  the 
advowson  was  vested.       . .  Court  would 

.   The  Master  s  Report  certified  the  following  state  of  fects.      **.®*  ^y  «J«n«- 

Sur  John  WoUaeton  by  his  wiU,   dated  tiie  15th  of  April  ^^  JT^^^^J 
1658,  devised  to  eight  persons  and  their  heirs  the  donation  .  ^ 

and  parsonage  of  the  rectory  of  Wombome  and  Chapel  of  under  the  lenl 
TV-jf^otf;.  and  desired  their  care  to  present  a  learned,  painful,  title  of  the  heir 
preacher,  honest  in  life  and  conversation,  tp  the  said  Living,  of  the  sarvi?- 
as  often  as  it  shoidd  be  void;  whereby  souls  may  be  gained  to  i^g  trustee, 
.  Christ ;  and  he  directed,  that  the  three  last  survivors  should  ^^tiioat  a  spo-  . 

make  ''"^  ^'^'^"^  • 
but  the  Court 

will  take  care  as  to  the  future,  that  the  trust  shall  be  properly  filled  up. 
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1801.         make  choice  of  new  trutteee  to  be  added  to  dbem  mcoeamlj 

!jr^         to  present.    The  testator  died  m  165a   In  1662  Jolm  Dolmm 

Attorn  bt     ^^^^^  instituted  upon  the  presentation  of  the*  tmstees. 

Obnbral         By  indentures,  dated. the  1st  of  Februaty  1692*  hctwM 

The  BUioD  of  ^^^  HodgetU  and  Henn/  SUmb^  grandson  and  heir  cSHmrff 

LrrcuFiBLo.   ^^^^^^f  ^  surviving  trustee,  of  the  first  pairt,  the  dnndt* 

wardens,  of  the  second  part,  and  seven  persons,  as  tnntai^ 
[  ^  826  ]  of  the  third  part;  ^  reciting,  that  a  Quare  in^peiUt  was  depeid- 
ing  between  HodgeHs  and  Stone^  the  hitter  rlahning  as  heir  of 
the  surviving  trustee;  and  the  title  of  Sir  John  WcJbuim 
being  under  some  conveyance  firom  the  ancestor  of  Ho4gelki 
who  claimed  the  advowson  as  his  right  and  inheritance,  ad 
presented  WUUam  Mouldy  the  incumbent;  and  staliiig  n 
agreement  for  the  renewal  of  the  trusts  of  the  will,  and  tht 
Mould  should  resign,  and  John  Hilman,  presented  by  SUmtf 
should  waive  his  right ;  it*  was  witnessed,  that  SUme  ni 
Hodgetts  conveyed  to  seven  trustees  and  their  heirs,  to  ImU 
subject  to  the  uses  of  the  will,  and  to  the  intent  to  pRttiit 
John  Newey;  and  it  was  agreed,  that  if  Stone  should  fiutliff 
prosecute  his  Quare  impedU,  the  grant  thereby  sbouU  k 
void ;  and  in  case  the  churchwardens  or  some  other  pem 
should  not  by  the  advice  of  Counsel  efiectually  endeavour  to 
eause  the  trust  to  be  renewed  within  ten  years,  then  the  titfb 
of  the  deed  were  to  cease. 

The  Master  stated,  that  he  did  not  find,  d\at  the  trait 
was  ever  revived  within  that  time..  The  deed  was  execaki 
only  by  Hodgetts  and  one  of  the  churchwardens,  and  sot 
by  Stone. 

Stone  by  his  will,  dated  the  30th  of  February  170S,  made 
a  general  devise,  in  trust  to  permit  his  sister  Mary  Stem  ani 
her  heirs  to  take  to  her  own  use  the  rents,  issues,  and  pnAi: 
but,  if  she  should  at  any  time  be  minded  to  dispose  tfaereoC 
then  the  trustee  Stoney  was  to  have  the  first  refhsd.    Mmj 
Stone  married  William  Dare.    By  indentures,  dated  the  llA 
of  August  17S8,  hetweenSussex  Dare,  son  and  hebof  1^ 
Uam  Dare  and  Mary^  his  wife^  deceased,  sister  and  heir  isl 
sole  executrix,  devisee  and  residuary  legatee,  of  Henry  Sfntf 
of  the  first  part,  and  John  Hodgetts,  grandson  and  hfir  «f 
John  Hodgetts  aforesaid,  of  the    second  part ;  reciting  tk 
indentures  of  February  1792,  the  presentation  and  institotioB 
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of  Newey^  his  resignationy  and  upon  that  the  presentotion  by         ^^^« 
the  trustees  of  WiUicnm  Fox;  who  died  about  thirteen  years  ^ji^^ 

before  the  date  of  the  indentures;  upon  whose  death  Rowland    Attorn SY* 
Pudsey,  son  and  heir  of  Thonuu  Pudsey,  the  surviving  trustee     ^W^«^i- 
in  the  said  indentures,  with  Samuel  Short  deceased  and  Atm,  i^e  Bishop  *of 
his  wife,  surviving  daughter  of  Samuel  Stone,  the  youngest    LrrcHFt^lD. 
son    of  Henry  Stone'  the  grandfather,   presented  Cornelius 
Jesson;  and  also  reciting,  that  the  churchwardens  had  not 
done  aifly  act  to  compel  jHToi^^^tf  or  Stone  to  convey,  &c.; 
whereby  their  heirs  were  restored  to  tiheir  respective  titles; 
Sussex  Dare  *for  ending  all  suits,  &c.  and  in  consideration      [  *837  ] 
of  17/;  2».  paid  hy  Hodgeits,  granted,  &c    to   the  use  of 
HodgettSf  his  heirs  and  assigns. 

Upon  the  24th  of  November  1756  HodgMs  presented  Joseph 
Honeybome;  who  died  incumbent  upon  the  S4th  of  AprU 
1794.  The  Defendant  EU$ta  Maria  Foley  is  the  daughter 
and  heir  of  Hodgetts;  and  she  and  her  husband  Edward 
Foley  upon  the  7th  of  June  1794  presented  Thomas  PhUifi 
Foley :  and  by  indentures,  dated  the  18th  of  June  1794^ 
Mr.  and  Mrs.  Foley  conveyed  to  nme  persons  and  their  heirs 
upon  the  trusts  of  the  will  of  Sir  John  WMaston.  The 
Master  therefore  is  of  opinion,  that  the  legal  estate  was 
vested  in  Mr.  Foley. nxid.  his -wife  and  the  said  trustees;  unless 
the  Court  should  be  of  opinion,  that  by  virtue  of  the  two 
usurpations,  in  1695  by  the  trustees  under  the  indentures 
of  1792,  and  by  Rowland  Pudsey,  dleged-  to  be  the  heir 
of  the  survivor  of  the  trustees  in  that  deed,  with  Samuel 
Short  and  Ann  his  wife,  in  said  last-mentioned  presentation 
described  as  dau^ter  (81 )  and  heir  at  law  of  Henry  Stone 
the  grandchild,  in  17S5,  were  a  bar;  and  prevented  Sussex 
Dare  from  conveying  the  legal  estate  to  ffodgetts  by  the 
deed  of  i^i^rtM/  1788. 

The  Information  was  at  the  relation  of  the  churchwardens, 
and  Samuel  Peach  f  the  heir  at  law  of  Pudsey ,  and  the  Reverend 
James  Atcherley,  presented  by  Peach,  against  the  Bishop  and 
Edward  Foley  and  his  wife,  and  the  Reverend  T%omas  Philip 
Foley;  and  the  prayer  was,  that  the  trusts  of  the  will  may  be 

executed, 

(61)  This  description  is  not  correct.  By  the  deed  of  1738  she 
is  stated  as  the  daughter  of  Samud  Stone,  the  youogeat  son  of 
Henry  Stone,  the  grandfather. 
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1801«  ezecutedi  and  revived  and  renewed,  according  to  the  taid  agree^ 

^^1^  ment;  that  new  trustees  maybe  appointed ;  that  Mx.AUfierkff 

'  Attorney  may  be  instituted ;  .  and  that  the  Bishop  may  be  restnaed 

GENBRAt  item  instituting  Mr.  Foley. 

The  Bishop  of 
LiTCHFiBLD.  The  Solicitor  General  (82)  and  Mr.  Richards,  tat  At 

xektors. 

Previously  to  the  Statute  of  Queen ^JMie  (83)  an  usurpstioi 

of  a  presentation  did  at  common  kw  defeat  the  possesuon  cf 

the  owner  of  the  advowson,  and  put  him  to  his  right.    Hewfi 

Stone  being  out  of  possession,  and  put  to  a  mere  writ  of  right 

of  advowson,  that  right  could  not  be  the  subject  of  deriK: 

therefore  it  descended  to  his  heir  at  law^  not  now  before  die 

Court     The  old  law  upon  this  subject  is  stated  by  Locd 

[^8S8  ]      Cote  (64).    The  Statute  was  made  to  ^correct  the  inooa- 

venienoe.    But  this  was  before .  the  Act.     These  Defendsnli 

claim  the  legal  estate  under  the  will  of  'Stone ;  which  daia 

cannot  be  supported.     Even  if  Mr.  and  Mrs.  Foley  should 

happen  to  hold  the  legal  estate  by  accident,  your  LorckUp 

would  not  let  them  take  advantage  of  that  accident  to  cane 

out  a  fiunily  interest,  and  appoint  trustees  out  of  tiieir  own 

family,  instead. of  applying  to  this  Court,  to   have  truateei 

appointed,  to  look  generally  to  the.  trusts  of  the  wilL    Thfr 

Court  will  not  now  confirm  this  appointment  of  tiustees  by 

Mr.  Foley,  pending  the  litigation.     These    trustees  are  not 

appointed  by  the  Court,  nor  according  to  the  will. 

Mr.  Mansfield  and  Mr.  Scafe,  for  the  Defendants. 

It  is  impossible  to  entertain  any  doubt,  that  tlie  legal  estate. 
is  in  Mrs.  Foley ;   and  as  to  the  rest  of  the  case  there  is  no 
ground  for  this  Court  to  interpose.    This  trust,  as  it  is  caDed, 
is  not,  as  supposed,  to  present  a  person  elected  by  the  parish- 
ioners, or  proposed  by  any  other  person ;  but  is  simply  left  to 
tiie  discretion  of  these  parties,  subject  only  to  that  obligatioiH 
imposed  upon  every  one,  who  holds  a  living,    tp  present  i 
proper  person.     As  to  the  question  of  usurpation  introduced 
by  the  Report,  such  a  question  has  never   been   heard  of  ii 
Westminster-Hall  since  the  Statute;    Previously  to  the  Statute 

tbe 

(82)  The  Honorable  Spencer  (83)  7  Ann.  c.  18. 

Perceval  (84)  Co.  Lk.  344. 
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'the  usurpation  displaced  the  fight;  and  no  possessory  acHoh  1801. 

could  be  brought:  and  to  remedy  that  mischief  the 'Statute  ^^pf^ 

was  passed.     I  do  not  know,  that   the  point,  whether  the  Attorn-ey 

Statute  would  apply  to  a  previous  usurpation,  has  ever  been  General 

determined :  but,  if  necessary,  I   should  contend,  that  from  jt    gi^^^p  ^f 

the  moment  that  Statute  passed,   both   by  the  intent  and  Litcufieij). 
words,  no  usurpation,  whether  previous  or  subsequent,-  should 
affect  the  patron's  right :  the  object  being  to  put  an  end  to 
usurpation. 

Lord  Chancellor. 
It  has  been  determined,  I  think,  that  the  Statute  has  no    The  statnte 
'retrospect.     That  was  determined  in  a  Quare  impedit  between  "^  -^*»«  c«  18. 
the  Duke  of  Dorset  and  Su-  ThomoM  Spencer  Wilson  at  the  «n»cting,  that 

assises  for  the  county  of  Sussex,    The-  objection  was  taken    .         ^  . 

.  the  patron  of 

by  Mr.  Knawler;  and  was  a  surprise  upon  every  one:  but  it  ^^  advowson 

-prevailed.    I  dare  say,  no  writ  of  right  of  adfvowson  has  been  gi^ji  qq^  ^^^ 

brought  since  the  Statute.  displaced    by 

osnrpation,  is 
For  the  Defendants.  »«*  retrospeo- 

•  But  in  this  case  there  was  no  usurpation  till  after  the  ^^* 
Statute.  Upon  the  dispute  between  the  heir  of  the  ^  surviving  [  ^829  ] 
trustee  and'  Hodgetls,  the  ancestor  of  Mrs.  Foley ^  each  pre- 
senting, a  settlement  took  place^in  1692;  imder  which  a  trust 
was  created  to  present  iVeto^^.  That  deed,  lis  it  happens, 
was  never  executed  by  Stone,  in  whom  the  legal  estate  was. 
:  It  was  to  be  void,  if  the  trust  was  not  renewed  in  ten  years. 
But  that  deed  was  acted  upon.    The  trustees  presented  ^eto^y. 

•  Can  it  possibly  be  said,  that  presentation  of  the  person  agreed 
upon  to  be  presented  by  the  trustees  was  an  usurpation;  which 
must  be  without  the  consent  of  the  rightful  patron  t  He  was 
presented  by  the  nomination  of  Stone,  Hodgetts  and  aU  parties. 

'He  resigned  long  within  the  ten  y^ars:  and  the  trustees,  also 
"within  that  period,  presented  Fox.    These  presentations  must 

•  be  taken  to  be  with  the  consent  of  5Stoii^;  and  therefore  the 
deed,  though  not  regularly  executed  by  him,  was  clearly  acted 
upon;  and  there  was  no  usurpation.  Then  in  1788  the  con* 
veyance  was  made  to  Hod^etts,  not  by  a  tide  under  the  will 
-of  Stone,  as  suggested^  but  by  Sussex  Dare  and  his  wife,  by 
the  heir  at  law  oiSt6ne\    In  1756  Hodgetts  presents :  so  that 

VoL.V.  3M  he 
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ism.         he  mis  in  poMMsion.  '  Having  |iwMnlpd  he  coM  hM  •gpil 

^:::^         an  the  worUU    Who  GoaU  torn  him  imt  of  poaKaiiw!   Ik 
Tlie 
Attornbt    ^^8B^  estate  therefore  is  nowandoabledByinlln,Fefey;  ad 

General     then  the  question  is,  whedier  there  is  any  rgason  tx  die  Cisrt 

TIm  KSflLm    f  ^  hiterpose  at  the  instsnoe  of  these  idatova,  aome  iahshili^ 

LiTOinBLD    ^^  ^^  parish,  and  Peaek,  who  has  no  possible  right,  lepmoS- 

ing  himself  as  the  heir  of  the  sunrivipg  twister  under  die  dedl 
of  1683;  which  was  never  Guented;  and  if  it  had  bceB,«asy 
have  been  void  at  the  end  of  ten  years ;  because  the  trait  va 
not  renewed. 

The  SoOeiiar  Gemeral,  in  Reply. 
First,  the  legal  estate  is  not  now  in  Mn.  Foley:  9%,  Ae 
case  is  now  properly  before  die  Court  i  who  will  take  cam  Id 
have  proper  trustees  appointed.  The  olqectof  the  testilvii 
one  the  Court  will  not  be  inclined  to  disappoint;  diat,  isitari 
of  this  discretionary  power  in  die  peraon,  who  should  tfm' 
ddent  be  heir  at  law,  there  should  ahraya  be  a  certain  asste 
of  trustees ;  whose  discretion  should  be  exercised.  Widi  n> 
spect  to  the  usurpation,  the  words  of  the  Act  are  hbat 
Though  Siatte  was  intended  to  be  a  party  to  the  deed,  k  im 
not  appear,  that  he  was  consulted.  WhatOTer  nof^  bare  kai 
his  intention,  even,  if  it  was  ascertained,  that  he  had 
directions,  he  might  have  withdrawn  hia  consent;  snd 
[  ^830  ]      having  executed,  *  diey  usurp  upon  his  right  as  much  si  i 

was  never  intended  to  be  a  party.  The  presentations  of  iVsaf 
and  Fox  therefiire  were  both  usurpations   upon  his  ngk; 
which  he  never  had  conveyed  to  the  persons  makiiig  tba 
presentations.     It  is  then  supposed,  that  if  this  was  aa  iflDp- 
ation,  it  is  done  away  by  the  joining  of  the  heir  at  ks;  id 
if  this  was  merely  turned  to  a  right,  it  was  no  more  conpeM 
to  transfer  such  right  by  deed  than  by  wilL     The  poGcy  of  tk 
old  law  did  not  permit  a  transfior  of  rights  of  action  m  fUf 
way.    Consequently  this  conveyance  horn  the  heir  at  fasif 
Stone  did  not  convey  that  right  of  action.     That  the  emf 
ance  was  subsequent  to  the  Statute  is  of  no  consequence;  fr 
•if  the  Statute  has  no  relatiiMi,  there  were  no  wi^itng  of  onKv 
the  party,  who  had  that  right,  to  tranafer  it  by  deed.   Iki 
as  to  the  presentation  by  HodgetU  in   1756,  that  yuitfiisi 
again  was  gained  by  usurpation ;  and  as  he  only  f/umA  tb 
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poBjsessioni  a  writ  of  right  mag  be  brought  The  deed  conveys  ^BOl^ 

nothing.    The  right  remfdns  just  the  same,  as  HHodgetts  had  ^^ 

not  made  his  usurpation.    With  respect  to  the  rektorsi  it  is  Attorney 

difficult  to  sustain  the  claim  of  Peach ;  but  the  churchwardens  Gbnbral 
have  an  interest  on  behalf  of  the  parishioners  to  have  the  trust  m^^^  Bidbop  of 
as  to  this  advow^on  properly  executed,  as  intended.  The  Court   Litchfi|LI>« 
abo  will  take  care  pf  th^s  public  trust  brought  before  tl^em. 

■ 
Lord  Chancellor. 

The  question  now  before  t^e  Court  ^  only  upon  the  iiyunc- 
tion,  which  was  granted  to  stay  the  institution :  there  .being 
presented  on  the  part  of  Mr.  Faicy  one  clerk,  and  on  the  part 
of  the  relators  another.  Upon  the  reference  to  the  Master, 
I  think,  as  at  present  advised,  the  .d<^bt  suggested  by  the 
Master  is  not  well  founded.  1st,  As  to  the  usurpations  in 
1799  and  1795 :  if  I  were  of  opuiion  with  the  Solicitor  Ge^ 
neroTs  argument,  which  is  very  ingeniously,  put,  I  must  let  it  go 
to  be  tried ;  for  whether  (he  acts  were  tmder  title  or  by  us\urp^. 
ation  is  matter  to  be  pleaded  at  law ;  and  the  plea  would  be, 
^t  there  was  no  usurpation;  but  the  presentationa  were  with 
the  assent  of  the  true  patron.  That  is  issuable ;  and  the  Jury 
in  the  Quare  impedit  might  find  so :  and  then  there  would  hp 
po  usurpation.  It  is  true,  that  the  patron  did  not  join  in  the 
deed.  Ife  m^ht  have  been  made  a.  party  without  his  know- 
ledge: but,  if  he  only  assented  to  the  arrangement,  and  there 
is  great  probability,  that  he  di^^  upon  the  face  of  the  deed, 
his  clerk,  who  was  instituted,  giving  ^up  the  Hving,  the  otherj^  [  ^831  } 
who  was  also  presented,  agreeing  to  withdraw,  and  a  third 
person  being  appointed  by  agreement,  if  that  was  foimd  by 
t^e  Jury,  there  would  be  no  usurpation.  But  if  there  was  an 
usurpation,  the  effect  of  it  is  only  to  turn  it  to  a  mere  right. 
A  mere  right  cannot  be  the  subject  of  conveyance,  or  pass  by 
ib/fi  ¥fiU :  but  it  descends ;  and  the  title  is  made  under  the 
heir  at  law  gf  Stone,  supposed  at  that  time  the  true  patroq. 
Tjien  what  follows?  The  heir  conveys  m  1738.  That,  I 
agree,  would  be  a  conveyance  of  a  mere  right ;  supposing  the 
usurpation  antecedent  to  the  Statute.;  and  it  would  not  avail  aa 
ft  conveyance ;  but  then  the  persQnp  to  whom  it.  is  conveyed, 
enters ;  and  makes  a  presentation  afterwards.  The  conse-^ 
quence  is,  that  the  conveyance  from  the  heir,  though  it  does 

S  M  «  not 


•' 
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not  operate  as  a  conveyance,  is  an  estoppel  to  the  heii 

being  an  estoppel  to  the  heir,  all  the  world  is  estopped ; 

complete  title  is  gained.    Therefore  I  conclude  the  legal 

is  in  Mrs,  Foley. 
Td    n'  h        f      '^^^^f  upon  what  ground  am  I  to  ilkterfere  now,  to  f 
LiTCHFiBLD.    ^^^  operation  of  the  legal  title,  to  prevent  the  Bisho] 
Title  by  estop-  institoting  upon  the  presentation  under  that  title  ?     It  i 


831 

1801. 

The 

Attornry 

Gbnbral 

V. 


pel. 


with  great  foundation,  this  trust  ought  to  be  filled  up : 
an  avoidance  happens,  before  the  trust  is  filled  up,  the  i 
executes  the  duty  by  presenting  a  proper  person.  If  tt 
any  objection  to  the  clerk  presented  by  him,  if  he  pre 
for  emolument  to  himself,  the  Court  should  interfere. 
would  be  very  inconvenient,  if  I  were  to  hold,  that  the 
be  no  presentation,  till  the  number  is  BBed  up,  when  by 
gence  it  has  happened,  that  the  ntunber  is  not  filled  u 
three  trustees  remained,  I  could  not  prevent  their  cho 
new  trustees  to  be  added  to  thein,  to  present*.  A  lapse 
incur.  The  filling  up  the  trustees  might  take  up  a  coi 
able  time.  But  I  agree,  this  is  not  a  proper  act  of  Mr.  j 
the  trust  being  reduced  to  his  wife.  The  Court  ou{ 
control  the  appointment  of  trustees :  but  that  is  not  i 
for  decision  now.  It  is  no  groimd  for  continuing  th 
jimction;  and  I  must  hold,  that  for  this  turn  Mr.  jFo£ 
properly  presented.  When  the  cause  comes  on,  it  w 
proper  to  refer  it  to  the  Master  to  appoint  trustees. 

Dissolve  the  injunction ;  and  let  the  remainder  of  the 
stand  over. 


[  832] 
luoi. 

March  10/A. 

Ante,  450. 
Upon  the  re- 
tara  of  the 
trmverse  to  the 
inqnisition  of 


FERNE,  Ex  parte. 

YJNDER  the  order  made  upon  the  petitidns  JBx 
^'^^g  and  Ex  parte  Feme  (  reported  anie^  450  ] 
the  petitioner  Ann  Feme  otherwise  Goodwin^  the  hmati 


lunacy,  find- 
ing, thiit  the  party  was  a  lunatic  at  the  time  of  her  marriage  and  at  the  time 
of  talcing  the  inquisition,  but  at  t)iat  time  (the  verdict)  was  not  a  lanatic, 
the  Commission  was  superseded:  but  the  hotd  CkamceUor  doubled,  the  pro- 
priety of  such  ft  double  issue. 

No  costs  to  the  party  taking  out  a  commission  of  lunaqy^  whsefa  is  tra- 
Tjsrfted  with  success;  howerer  meritorious  the  case:  the  property  ntiw 
eoming  to  the  possession  of  the  Crown,  there  is  so  fund. 
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at  liberty  to.  traverse  the  inquisitioiiy  at  the  last  assizes  for  the  1B01. 

county  of  Derby  the  Jury  found,  that  Ann  Goodwin^  otherwise  y  «T» 
Feme,  at  the  time  of  her  marriage  upon  the  2d  of  October  £^  partes 
1799y  and  at  the  time  of  taking  the  inquisition  under  the  com- 
mission,  was  a  lunatic  and  of  unsound  mind/  so  as  not  to  be 
sufficient  for  die  government  of  herself,  her  manors,  &Cm  goods 
and  chattels ;  and  the  Jury  further  found,  that  at  that  time 
( the  time  of  the  verdict )  she  was  not  a  lunatic;  but  was  then 
of  sound  mind,  &a 

The  prayer  of  thi^  petition*  presented  by  William  Feme  on. 
behalf  of  himself  and  his  wife,  was,  that  the  commission  and 
the  inquisition  taken  in  pursuance  thereof  and  all  other  and 
farther  proeeedings' had  under  ii  may  be  entirely  set  aside 

andvacated« 

•  •      • 

Mr.  Eamilly  and  Mr.  Hart^  in  support  of  the  Petiti(m« 
contended,  that  the  commission  ought  not  to  have  issued ;  , 
originating  in  iiliproper  motivea;  and  therefore  the  proceed* 
ings  ou^t  to  be  vacated.  They  obsenredj  that  merely  super-  - 
seding  the  commission  would  bastardize  the  <;hild,  that  had 
been  bom.  It  turuisd  jout  however,  that  the  child  was  bom 
since  the  second  marriage,  solemnised  after  the  period,  at 
which  the  sanity  Was  established. 

Lord  CUANCELLOR, 

I  have  great  doubt,  whether  you  wifl  find  any  instances  of 
this  double  issue  upon  the  traverse.  The  issue  is,  whether  she 
was  a  lutaatic  at  the  time  of  the  inquisition,  and  stiU  b  a  lunatic. 
It  does  not  appear  to  me,  what  right  the  jury  had  to  find,  that 
at  the  marriage  she  was  a  lunadc.  The  inquisition  does  not 
state,  that  she  was  a  lunatic  at  the  time  of  the  marriage.  There 
IB  no  such  allegation  upon  it.  The  issue  is  ill  joined;  for  the 
plea  to  the  inquisition  takes  up  a  fact  not  stated  by  the  inquisi- 
tion itself.-  I  think,  I  can  make  no  order  Upon  it  but  to  super- 
sede the  commission;  and  I  must  leave  it  to  be  determined  upon 
the  construction  of  the  inquisition  as  to  the  efiect  upon  her 
marriage.  I  cannot  make  the  order  in  the  terms  of  the  petition. 
^  J  rather  think,  it  will  be  better  to  present  another  petition ;  [  ^  838  ]| 
praying,  as  in  this  petition,  that  the  proceedings  may  he  . 
vacated,  which  is  more  beneficial  undoubtedly  to  the  issue  of 

tho 
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IBOI.  the  nuurriagey  or,  in  the  alfernatiTe,  liiat  die  coumnsiioo  inj 

^''^  be  superseded.    It  is  &  question  of  a  good  deal  of  coiiseqiKBoe 

-Er  varie  ^  ^^  vaKdity  of  the  marriage. 


Tbe  order  was,  dutt  the  conunission  be  superseded. 

The  SoBciiar  General  and  Mr.  F&nUanqme,  kit  die  baij 
of  the  Wraggg  pressed  for  costs ;  observing,  tlial  they  lud 
estabfished  the  lunacy  at  the  time. 

Ldrd  Chai^celUor. 

Where  is  the  fond  to  pay  die  costs  !     Where  tbe  emas^ 

sion  is  superseded,  there  can  be  no  fimd.     There  is  a  ihp 

to  be  taken,  possession  to  be  taken  of  die  property.    Tk 

traverse  stops  diat.  -  The  lands  and  goods  have  jmgnxvmt 

Traverse  to  an  into  the  hands  of  the  Crown.    The  traverse  is  de  jmrg.   bs 

ioqaisition,       tN>  favor  (85).    The  parties  apply  by  petitkm ;  stadng,  tkl 

finding  a  per-  ^|^^  ^^  dissatisfied  with  the  finduig;  and  that  stops  dieo» 

son  lonatie,  i«  i^^iggj^^    xhere  is  w  Amavea$  wumms  here.     If  I  ecraUsi 

de  fsre,  not      ^__   •         •     -^  •       ^  j   ^i_         ^     i 

matter  of  fa*-    ^^  trnpeno^  it  is  a  very  proper  case^   and  the  parties  ope 

entitled  themselveB  to  all  die  costs  I  can  give  diem:  bat  I  hue 
no  jurisdiction  (86). 


vonr. 


(85)  See.  the  note,  ante,  452.    Vol.  XIX,  280.    {kop.  106.  Ei 
(80)  BeamcM  on    Catig,    3^4.    jmrte  Giover,  1  Mer.  269. 
Sherwood    r.    Sanderaon,    post, 

1800.  • 
JPee.  26#A. 

1801.  T^ARLE,  Ex  parie. 
March  20IA. 

Cross-paper,     HPHIS  petition  was  presented  by  the  assignees  of  Frmdii 

dishonored  on  a  bankrupt.     The  object  was  similar   to   diat  of  dv 

each    side,        petition  Ex  parte  Walker  ( 87  ),  to  prove  under  the  comw- 

both  parUes      ^^^^  ^f  bankruptcy  against  George  Brotme,  and  HenrwBrm 
being   baoK-  ^         . 

rapt:  as  be- 
tween the  two      (87)  Ante,  Vol.  IV,  373.    Ex  parte  Read,  1  Gfym  ^Jem.^ 
estates  the        See  the  obserYatioas  od  the  cases  of  cross-paper   2  ChrUt.  W« 
proof  was  con-  law,  587,  &c. 
fined  to  the 
cash- balance,  without  regard  to  the  dishonored  bills. 
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of  Liverpoolj  hot  only  for  the  cash  balance  between  the  two 
estates,  but  also  in  respect  of  the  dishonored  bills,  upon  a 
similAf  issue  of  cross-papers,  dishonored  on  each  aide ;  part 
of  which  having  been  negotiated  was  proved  by  the  holders 
against  both  estates. 

Mr.  Ramitty  and  Mr.  BeUt  in  support  of  the  Petition. 
The  AHamejf  GenerfU,  caniri,    -       -         ' 

I^ord  Chancellor* 
Upon  the  consideration  of  the  case  Ex  parte  Walker  it 
struck  me,  that  there  w^te  but  two  ways  of  taking  it»  as 
between  the  two  estates;  either  to  consider  all  the  bills  as 
struck  out  of  die  case  entiiiielyf  as  issued  &r  a  bad  purpoeCa 
like  gambling  transactions,  &cC.  upon  which  there  could  be  no 
proof;  or  to  conrider  them  all  as  good  bilk.  I  do  not  see^ 
that  there  is  a  middle  oourse. 


laoi* 


Earle, 
Ex  parte. 


[83*1 


The  order  was  pronounced,  that  the  petitioners  should  be     March  2i^L 
at  Uberty  to  prove  the  cash  balance  only. 


Rolls. 
1801. 

March  2\$it 

CHAMBEBJS  p.  GOLDWIN.  and  ueeral 

days  preceding. 
rpRISTRAM RATCLIFFE,  seised  in  fee  of  a  plantation,    Under  a  coo- 

called  Greenwich^  and  other  premises  in  the  bland  of  Teyance  of  a 
Jamaica,   by  mdentures,   dated  the  11th  of  August,   1781,  ^^  ^^ 
reciting,    that   Theodore  Foulks    had    advanced  to  and  for  ®*^^'  *°  ®^^^^ 
Ratclfffe  divers  sums,  to  the  amount  of  9000/.  currency,  and  ^      "©■o®» 
had  entered  into  various  engagements  for  him  for  payment  pressed  as  a 
of  debts ;  and  that  Ratcliffe  had  proposed  to  put  Foulks  into  trust,  an  assig- 
immediate  possession  of  the  said  plantation  and  sugar-works ;  nee  was  held 
and  that  the  same  should  continue  in  his  absolute  possession  liable  to  ac- 

and  c®'*^^  "  » 
mortgagee,  and 

not  entided  to  charge  as  trustee  or  agent.  Therefore  the  accounts,  settled 
with  the  executors  of  the  martgagor  since  his  death  in  1791,  were  de- 
dared  not  to  bo  considered  settled :  the  prior  accounts  to  stand ;  with 
liberty  to  surcharge  and  falsify ;  but  not  farther  back  than  1785. 


834 
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and  under  his  tole  management  a^  direetioo,-  conveyed,  &c 
to  Faulks,  lu8  hein,  executors^  &c.  in  trust,  that  he  ihoiiiA 
immediately  enter,  and  be  abaolutely  poaseaaed,  and  oootiBDe 
to  manage,  culdvate,  and  improre,  and  work  the  8aoie,ud 
take  the  whole  crops,  rents,  &c.;'  and  canmga  and  ad  tbs. 
same,  as  he  should  think  proper,  aa  factor,  but  on  aceooil 
and.  risk  oiRatcUffe\  and  apply  the  tuoney  arising  from  nd 
rents,  issues,  and  produce^  first,  in  payinent  of  charges,. oo» 
mission  to  himself,  as  usually  received  by  trustees,  agents,  sai 
attorneys,  acting  for  absentees,  the  commiaaions  payable  iqxa 
the  sales,  as  usual  among  merchants  and  fiurtors  in  Ijmim 
or  the  island,  all  money  to  grow  due  on  account  of  the  execa- 
tion  of.  the  trusts,  and  the  necessary  supplies  and  oontii- 
gendes,  &c.  for  the  estate;  nex(,  all  Siuns'. of  money  Jiidii 
should  thereafter  advance  on  account  of  Raieljffe  or  for  the 
cultivation,  improvement,  &c.  of  the  estate;  with  interest  it 
6  per  cent. ;  and  to  pay  the  overplus,  if  any,  to,ItaicUffe,  kk 
heirs  or  assigns. 

By  indentures,  dated  the  1st  of  i(f ay,  1785,  reciting,  that 
FouUcB  had  not  only  applied  the  rents,  &c.  in  execuCioo  d 
the  trusts,  but  made  several  advances ;  apd  that  the  sun  of 
82,000/.  currency  was  due  to  him  on  account  settled,  the  sane 
plantation  and  others  were  conveyed  to  Faults;,  in  trust  t» 
enter  and  be  in  actual  possession  six  years ;   and  ( in  the  stoe 
manner  as  by  the  former  deed )  to  manage,  receive  and  cos- 
sign,  the  whole  produce;  in  trust  to  pay  4b5fiL  a  year  to  JU- 
cliffe^    and  after  his   death  among  his  widow  and    chiUieB, 
during  the  remainder  of  the  six  years,  and  to  apply  the  rendse 
in  satisfaction  of  all  expences,  commissions,  for  himself,  &e. 
(  as  in  the  former  deed  ) ;  3dly,  all  such  sums  as  Foulh,  bis 
heirs,  executors,  &c.  should  advance  for  the  cultivation,  b- 
provement,  &c.  and  the  sum  of  32,000/.  and  the  interest ;  and 
as  to  the  surplus  in  trust  for  RatcUffe;  with  a  clause  of  re* 
demption,  and  a  power  to  sell  in  a  year  after  the  determinatioB 
of  the  six  years,  if  the  whole  sum  ^  of  32,000/1  should  not  be 
paid.     It  was  farther  agreed,   that  the  accounts  were  to'k 
settled  annually. 

By  indentures,  dated  the  28th  of  May^  1787,  recitiDgtk 
former  deeds,  and  that  the  sum  of  32,000/.  currency  lemaioed 
due,  Foulks  assigned  to  GoUlunn.  To  that^eed  /Zo/d^rvx 
not  a  party. 
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'  By  indentures,  dated  the  10th  of  February^  1790,  reciting, 
that  upon  account  settled  in  1789.with  Goldwin  the  sum  of 
SlfiSdL  2s.  lid.  was  due  to  him  ftomRaicl^e,  the  trust  was 
prolonged  to  the  1st  of  May, .  1797 ;  till  which  time  it  was 
agr^d  there  should  be  no  sale;  the^aUowance  to  RaicUffe  and 
his  £EUnily  was  increased  to  750/.  a  year;  and  it-was  agree4> 
that  in  future  the  supplies  for  the  estate,  should  be  sent,  and 
the  future  crops  shipped  for.  Crneiat  Britain  by  Goldwin. 

In  1791  Raieliffe^edi  having  devised  his  plantations,  &<• 
to  his  sons,  charged  with  portions  for  his  daughters 
Qoldwin  was  appointed  one  of  'his  executors,  trustees, 
and  guardians  of  his  children:,  but  he  renounced;  and 
settled  the  accounts  of  the  West  India  estates  ivith  the  other- 
executors.  . 

The  bill  was  filed  in  1796  by  the  daughter  of  the  testator 
and  her  husband  against  Goldwin  and  the  other  executors  and 
the  two  sons  ^of  tj|ie  testiettor ;  praying,  that  .an  account  may 
be  taken  of  the  personal  estate  and  of  what  wa0  due. to 
.  Goldwin  /  and  that  he  may  not  be  perpiitted  to  insist  upon 
amy  of  the  accounts  settled  with  the  testator  or  wifh  the  other 
executors ;  and  the  necessary  accounts  as  to  the  real  estate, 
,and  other  accounts  arising  out  of  his  management. 

The  Defendant  Goldwin  resisted  opening  the  accounts ;  conr 
tending,  that  this  was  a  trust  not  a  mortgage ;  and  insisting 
upon  all  the  benefits  arising  from  the  management  of  the 
West  India  estates  as  trustee  or  agent  The  cause  was  argued 
very  fully  upon  the  circumstances  and  evidence  by  Mr.  RomiUy. 
and  Mr.  Martin^  for  the  Plaintiffi, .  and  by  Mr.  Piggoit, 
Mr.  Richards  and  Mr.  Hartf  for  the  Defendants. 


1601. 


CtfAMBUS 
V. 

Goldwin. 


[  .^836  jl 


The  Master  of  the  Rolls  stated  the  case  and  delivered 
his  opinion. 

This  case  has  created  in  my  mind  a  considerable  degree 
of  doubt  iLs  to  the  decree  to  be  .made ;  so  as.to  do  justice  to 
both  parties ;  which  from,  the  situation,  in  which  the  accounts 
must  necessarily  stand,  may  be  perhaps  extremely  di£5cult. 
The  great  question 'is,  in  what  form,  and  under  what  restric- 
tions, the  Defendant  i^  to  account;  for,  that  he  is  accountable 
there  can  be  no  doubt.  .  I  shall  hepa  only  in  the  jear  1781. 

■    '     •      At 


March  21st. 
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1801.  At  that  time  RakUlfe  was  extreiiiely  involved  in  fak  ciiti 
stance^;  and  he  Gonveyed  hb  estate  to  Foulks,  by  a  Tciy 
traordiiiary  deed,  and  such  as  it  is  impossrible  tfaisComk 
countenancei  any  ^rther  than  is  absohite^  necesaary  in  oi 
to  do  justioe  to  the  persbn^  to  whom  die  estate  was  eoBtr; 
for  the  purpose  of  paying  the  debts.  Another  deed  ^ 
^isecuted  in  1785;  which  discovers  a  very  unlbrtimate  dra 
stance;  fot,  diough  by  die  former  deed  ]Murt  cS  the  estate  I 
•been  conveyed  for  the  purpose  of  paying  off  the  aom  ef  901 
•luid  every  thing  dse,  instead  of  these  debts  behig  paid,  ia 
space  of  four  years  the  debts  were  increased  to  ike  somiiiK 
SSjOOOL  currency.  It  is  said^  this  is  apt  a  mortgage,  hi 
trust.  I  say  it  is  a  mortgage ;  And  this  is  a  way  of  psyiq 
mortgage,  that  this  Court  will  look  at  with  very  jeakms  q 
'fe  1787  the  present  Defendant,  without  die  asaent  certsiid|j 
RaieKffef  purchases  Foulks'n  interest  in  die  estate  ander  di 
I  ^887  3      deeds :  but  m  ^  1790  RaieUffe  caa&nM  i^kat  deed  by  anod 

conveyance  in  almost  the  same  wOTda^and  with  die  a 
powers.  The  only  diflference  is  increashig  the  annnal  i 
payable  to  himself  from  460k  to  7S0L  a  year.  Id  11 
'he  died. 

The  only  question  is,  in  what  manner  these  accounts  A 
be  takem  The  Defendant  insists-,  he  r^^larly  aetded  aooon 
with  Rfdeliffe  in  his  life-time,  and  that  they  are  not  now  to 
impeached :  but  he  admits,  he  has  availed  himadf  ef  d< 
powers  in  the  deed,  and  made  ail  those  charges,  thatiti 
competent  to  him  to  make :  viz.  6  per  cent,  conmusdoa  v| 
all  the  money  advanced  by  him,  and  also  Goatmiiaaioii  iqpon  I 
receipts  and  payments ;  as  a  mer^  trustee,  agent,  or  attoiB 
having  no  other  interest  than  that,  would  have  charged.  < 
die  other  hand  it  is  said,  this  deed  was  taking  advantage 
die  circumstance  of  having  a  distressed  man  tot  his  debfa 
taking  possession  of  his  estate ;  and,  though  not  calBng 
a  mortgage^  takhig  possession  as  a  mortgagee  in  &ct,  dMn 
under  the  name  of  triostee ;  and  diat  he  is  entitled  to  u 
charges  only  as  k  mortgagee  coidd  make. 

The  Act  of  Assembly,  diOugh,  I  think,  I  coald  make  i 
decree  without  it,  rtr^  wisely' go^bni  after  setding  die  ter 
to  be  allowed  for  an  agent,  to  enact,  that  no  mortgagee 
'pbssessioB  sh^A  be  entitled  toaay  ^emamMioii  for  hia  buhbs| 
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ment  or  transactionsj  except  what  shall  be  paid  by  him  td^        1^; 
the  factor  for  nich  cbnmiission.    They  knew,  ahd  cvttfy  one,.   ^^^^.  >  ^  . 
who  attends  the  Cockpit,  mhst  see,  the' great  adyairtage,  that  9. 

I'esults  from  the  possession  taken  under  a  nor^aj^  of  a  fFai     ObLb^lk; 
India  estate,  having  all  the  consignments,   ftc     TherefoM 
they  made  tfiat  provision*    It  is^  said  for  die  Fiaintiflb,  that 
notwithstanding  the  stipulations  of  thid  deed  it  is  contrary  fo 
^qmty  ahd  good  conscience,  that  the  Defendant  should  be  per-, 
nutted  to  avail  himself  of  all  the  powers  given  by  it.    First,  ai^ 
to  these  being  setded  accounts,  if  I  am  of  opinion,  that  nndet 
the  circumstances  he  ought  not  to  be  entideid  to  charge  com- 
mission, the  facts  proved  are  foUy  suffid^M  to  entitle  th^ftn  f6 
surcharge  and  fidsify ;  for  unquestionably  th1e  accounts  settled 
aDow  that  commission.    It  is  totaHy  unnecessary  to  enter  into    A   strong 
that ;  admittmg,  that,  where  there  are  settled  accpiints,  ycto  EX^^^  n«c«^ 
must  shew  soniething  strong,  to  impeach  the  account,  or  error    \J        .  . 
flb  as  to  set  it  aside  in  oiie  case,  or  to  surcharge  '^and  fiilBiQr  ^ccounU-  or 
hi  the  other.    I  do  not  mean  to  take  this  up  before  1785 ;  errpr,  tosar- 
though  perhaps  doubtlB  may  be  entertained,  whether  the  tam  charge  and 
of  S2fl00L  currency  was  due  at  that  time.    Yet  I  am  hot  faUiiiyv 
called  upon  or  justified  in  goihg  beyond  that,  or  to  unravel      [  ^SSS  ] 
the  accounts  before  that  period.    It  would  be  going  biick  a 
great  many  years ;    arid  would  certainfy  ky  the  Defendant 
under  great  dilBculties ;  if  I  were  to  unravel  that,  %Ueh.lZAif-« 
bliffe  did  acknowledge  under  Ms  hand  to  be  the  stat6  of  tfie 
account  with  Foulkt :   but  it  is  perfectly  clear,  that  the  De^ 
fendant   Go/idiojii   must    consent  to    have  the  account  sur- 
charged and  .falsified,  not  only  during  his  own  time>    but 
also    during    that  of  Foulis.     But  I   do  not  mean  to  go 
beyond  that. 

With  regard  to  the  settlement  after  the  death  of  RatcUffe, 
the  Defendant  Goldwin  did  a  vei^  incautious  thing,  without 
calling  in  those  interested  in  the  estate  renouncing  the  probate 
of  the  will  himself,  for  the  mere  purpose,  as  it  seems  to  me, 
of  settling  with  the  other  executors.  I  consider  tins  deed  ^ 
an  oppressive,  improper,  deed,  that  ought  not  to  have  been 
made^  containing  powers,  that  ought  not  to  be  given,  and 
that  no  creditor  ought  to  have  imposed  \  and  in  that  lij^t  . 
I  cannot  think,  accourits  settled  with  this  po<)r  man  upon  the  . 
Tdotitig  of  this  deed  can  be  considered  not  liable  to  be  sur- 

"  thitrged  * 


838 


CASES  IN  CHANGERY.S 


180U 


Chambb&s 

GOLPWIN* 


I  839] 


charged  and  iakified.    The  Act  of  Assembly  would  be  w 
paper  if  this  could  succeed  merely  by  his  calling  himself  n 
mortgagee,  but  an  attorney,    to  entitle  himself  to  all  d 
obiurges  for  commission.     It  was  unconscientious.      The  ! 
fendant  was  living  in  England  a  great  part  of  the  time, 
which  he  charges  commission.     Clearly  he  is  not  to  be  endi 
to  charge  any  commission  whatsoever,  except  so  much  as 
paid  to  others. .  But  ^stressed  men  have  not  a  right  to 
upon  this  Court  to  go  back  into  accounts  of  several  years,  ; 
thereby  lay  persons  under  insuperable  difficulties.     Purchai 
from  Foults  without  the  intervention  of  Ratcliffe  the  Defi 
ant  ought  to  be  obliged  to  account  for  FouUs'b  time.    I 
rather  inclined  to  think,  he  stands  in  the  shoes  of  Fod 
but  then  he  must  account,  as  Foulks  would  have  done* 
account  is  now  prayed  against  Faults ;  and  it  is  some  dis 
vantage   to   the  Defendant,  that  FouUs  is   not   before 
Court    I  let  him  start  with  the  deed  of   1785 ;  but  giri 
him  credit  for  33,000/L,  as  being  due,  he  has  no  reason 
complain. 

The  decree  declared,  that  the  accounts  settled  with  Haiti 
are  not  to  be  unravelled :  but  that  the  Plaintiffs  should  ki 
liberty  to  surcharge  and  falsify  from  the  date  of  the  it 
1785 ;  and  that  the  accounts  settled  with  the  executors  are  i 
to  be  considered  se^ed ;  and  that  Foulks  and  Gotdwin  i 
not  entided  to  commission  or  agency,  except  so  far  as  il 
have  paid  any  money  in  respect  thereof  (88). 


(88)  See  this  decree  varied  on  appeal,    post.  Vol. 
Lord  Tnmkstim  v.  HamiU,  i  BM  ^  Beat.  3T7;    and, 
limitation  of  accounts,  the  note,  ante,  439. 


IX,  S 

to 


Rolls. 
1800. 
Avg.  1th. 
1801. 
Marek  24|A. 
Executors 
under  the  cir- 
eunstsnces 
charged  with 
a  loss  by  ne- 
glecting to  call 
in  money,  lent 
by  the  testator 


POAYELL  V.  EVANS. 

« 

nnHE  testator,  after  giving  some  legacies,  bequeathed  < 
residue  of  his  estate  to  the.  Plaintiff  Mrs.  Powell^  tl 
an  infSuit,  in  case  she  should  attain  the  age  of  tventy-oi 
with  a  limitation,  over  upon  her  death  under  that  age;  i 
appointed  the  Defendant  JSvans  and  James    his  execute 

opoo  bood. 
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The  testator  died  in  1793.  At  the  time  of  hi?  death  part 
of  his  personal  estate  was  out  upon  personal  security;  and 
one  sum  of  300/.  upon  the  bond  of  Charles  Price  as  principal, 

and Roberts^  as  surety.     The  executors  did  not  call 

in  the  money ;  but  permitted  the  securities  to  remain,  as 
they  found  them.  There  was  no  necessity  for  calling  them 
in :  the  legacies,  except  to  a  trifling  amoiuit,  being  contingent. 
The  interest  upon  the  bond  for  300/.  was  regularly  paid  by 
Price  to  the  5tii  of  August,  1795.  In  April  1796  he  became 
bankrupt.  Until  that  event  no  application  was  made  by  thier 
Plaintiffs,  who  were  married  in  1794,  to  the  executors  to 
call  in  the  money  out  upon  security:  but  afteltwards  upon 
an  application  they  proceeded  to  get  in  the  remainder.  No- 
thing was  ever  received  upon  the  bond  of  Price:  no  diridehd 
feieing  made  under  the  bankruptcy;  and  the  surety  having 
absconded.  Notwithstanding  this>  Evans  signed  *  the  bank^ 
rupt*s  certificate.  ' 

Mrs.  Powell  having  attained  twenty-one,  the  bill  was  filed 
for  an  account;  and  under  these  circumstances  the  Master 
had  charged  the  executors  with  the  prindpal  sum  of  SOOf. 
and  a  year's  interest  due  upion  the  bond.  Hie  Defendant 
James  took  an  exception  to  the  report. 

It  appeared  by  the  examination  pf  Price,  that  he  had 
been  failing  for  some  time  before  his  bankruptcy;  that 
during  that  ^  time  he  paid  several  debts ;  for  which  he  was 
called  upon;  and  he  represented^  that  this  debt,  if  called 
for,  might  have  been  paid.  He  also  stated,  that  at  the 
execution  of  the  bond  the  surety  wa3  considered  a  respon- 
nble  person. 

The  answer,  which  was  not  replied  to,  stated,  that  the 
Defendants  in  conversation  with  the  testator  making  some 
objection  to  undertake  the  office  of  executors,  he  told  tiiem, 
they  would  have  nothing  to  do  but  to  receive  the  interest  of 
his  nioney  out  upon  securities.  The  Defendant  Evans  con- 
sulted Mr.  Pawett  as  to  signing  the  bankrupt's  certi^cate ;  who 
told  him,  he  might  do  what  he  thought  proper  about  it. 
Evans  then  wrote  to  his  son,  who  was  in  the  profession '  of 
the  law ;  and  upon  his  advice  signed  it  vrithout  any  cbmmu* 
hicatioh  with  his  co-executor. 


la&i. 


Powku. 

V. 

BvAki. 
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Mr.  Romlly  and  Mr.  HaU^  in  support  of  the  Excqp 
The  question  is>  whether  this  loss  has  arisen  firomi 
default  The  Plaintilb  not  heing  entitled  to  the  residue, 
Mrs.  Powell  attained  the  age  of  twenty-one^  there  wai 
purpose,  for  which  this  money  ^as  to  he  called  in  imniediai 
If  it  had  been  called  in,  it  must  have  been  laid  out  on  c 
scicuritxps :  but  the  testator  must  have  intended  the  mi 
to  remain  on  this  security;  which  was  pardcularly  selecte 
him,  not  merely  a  bond  ti|ken  for  an  antecedent  debt.  T 
is  not  a  circumstance  shewing,  that  the  executors  had 
^eas(  rea^n  to  believe,  the  obligors  were  not  perfectly  soh 
If  the  executors  are  liable  in  this  instance,  it  must  be  1 
^t  executors  are  bound  not  to  suflfer  money  placed  out  i 
personal  security  to  renudn;  though  there  should  be  nod 
to  induce  them  to  call  it  in.  The  question  is;  of  very  gen 
importance.  In  this  instance  the  effect  of  a  decision  sgi 
these  executors  will  be  a  very  great  hardship.  The 
contains  no  particular  direction.  No  case  has  gone 
length;  and  Judges  in  general  have  expressed  an.opiD 
that  the  cases  had  gone  £ir  enough,  where  t|iere  wai 
^aud,  and  an  honest  intention.  All  questions  of  this  I 
must  depend  upon  the  particular  circumstances^  the  nti 
of.  the  trust  and  the  conduct  of  the  executor.  What  ti 
)ia$  been  imposed*  ^pd  broken?.  Are  executors  in  every  c 
to  get  in  the  debts  at  the  peril  of  being  answerable  themsdi 
the  will  containing  no  direction  to  call  ip  the  property, 
phfnge  the  securities,  &c.  ?  It  h^  been  firequendy  said,  t 
*dian{^ng  securities  is  a  devastapU.'  The  will  |{ivipg  d 
no  such  power  confirms  the  account  of  the  conversatioo  i 
th^  testfitor.  InRpwthv.HawdHSQ)  the  lan^ruage  oft 
Court  is  strong  in  favor  of  the  exeputor;  and  a  variety  of  a 
go  to  diis;  that,  unless  there  is  particular  misconduct^  di 
isust  be  actual  receipt,  in  order  to  charge  hinu  Ztowtm 
Copeland{90)^  which  will  probably  be  cited,. turned  upaa\ 
particular  circumstances ;  which  distinguish  it  from  this  a 

Th 


(TO)  Aste,  VoL  III,  665.. See 
also  BaMem  v.  Soaiis  II,  678, 
and  the  hote,  679.  Ifimy  v. 
Blakemm,  III,  506.  Mr.  Fos- 
bkmque*u  note,  2  TVeai.  Eq.  181, 


182,  2d  edit. ;  and  Mr.  SMi 
note  toXei^fA  v.  Barry,  8i 

584.  TMir.Carpemier,Mh 
290. 

(90)  2  A^o.  C.  C.  156. 
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There  was  a  hand  to  receive  die  property,  if  the  executor  V^h 

had  done  hia  duty*    Instead  of  coqtesting  the  right  tp  th^  Powrli. 

residue  ^ith  the  Plaintiffs,  he  ought  tp.  have  pai4  it  o^er;  ^ 

imd  he  might  have  had  a  discharge;  which  these  executors  ]^yAV^. 
<^>uld  not    The  act  of  sigttng  the  certificate  may  be  a,  n^itter 
of  justice. 

Mr.  Lloyd  and  Mr.  HubberHtfi  for  the  Plaintiffs* 
Under  this  bankruptcy  there  was  no  dividend.    Is  it  proper 
for  trustees  for  an  infant  to  sign  the  certificatcf  un^cr  such 
drcumsl^ces  {    What  passed  between  the  testator  and  the 
(executors  as  to  the  manner,  ifi  which  they  were  tp  do  th^ 
^uty,  is  pot  evidence.    Certainly  ca^es  of  extreme  hardship 
have  occurred :  Jbut  that  has  pften  been  stated  on  both  sides ; 
and  the  consideration  is,  whether  it  i^  npt  better,  that  ex(^ 
4»itor8  should  be  If^ept  strictly  to  their  duty ;  and  that  the  n^ 
should  not  be  relaxed,  so  as  to  put  infants  in  their  power. 
IVhat  is  meant  by  saying,  there  was  no  oUigation  to  call  Vfk 
ibis  money?     Suppose,  it  had  been  upon  ^  note  of  hand* 
Powers  in  a  wil^  for  this  purpose  are  useless.    It  is  incidept 
Xo  the  office  of  lexeciitor  to  call  in  and  put  put  (he  money,  a^ 
may  be  most  beneficial  for  the  estate.   It  has  been  determinedf 
ihat,  if  an  executor  puts  money  in  the  Fu|idsj|  and  dedareif  a 
trust  upon  it,  that  will  bind  the  infant,  "^I^ether  theJF|i;|ids  rise 
or  fall.    That  was  determined  b^  Lord  Narihhigton;  and  is 
certainly  a  very  conv^ent  rule.    Is  there  any  rule,  that  exe- 
cutors may  suffer  money  to  continue  out  upon  personal  seqf- 
xii,  ?    Tlw  Court  never  permit.  H.    The  caution  practice  flf 
(hfe  Cou|rt  is  to  dr^er  personal  securities  to  be  called  }^.    It  fs 
.ih^  saipe,  whetheir  the  executor  continues  die  money,  p}P  puts  )t 
'put  himselfi  upon  f||[PQnf4  security^   Tbe;e  ^is  every  reascm  fp      [  ^^^  I 
.  t)^nk,  i^pon  the  banlurupt>  examiiiatiqny  that  if  he  |uu^  h^en  soefi 
q^  threatened,  he  would  have  paid  this  4®bt,  as  )ie  di^  Qtherp. 
Lmospf^  y.  Cppelqnd  was  a  m^cih  stropger  cim  i^P^inst  an  ex- 
^ec^tpic.    He  had  applied  by  ap  f^ttorn^y :  but  h^  was  eb«rged# 
b^uause  he  did  not  take  I^al  fsteps.    That  case  is  di^wiv^t 
;Aat  ^is  Cpvrt  dpes  npt  pempt  ^  execiitpr  to  sufifsr  any  pajrt 
of  the  personid  estate  to  remam  upon  4  bond;  and  even  m 
api^cfition,  if  not  supoessful  .will  pot  discharge  him.    If  it  ta 
laid  dQwiPi  tt>#t,  unless  the  pwrppse  pf  tbe  wiU  jqafls  ftp  ifc  thegr 

may 
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inay  let  it  remain,  that  will  justify  them  in  letting  it  m 
any  time.  What  an  inlet  of  fraud  and  connivance  with  debt 
What  wiD  become  of  infants  ?  For  that  reason  the  gen 
rule  has  been  established ;  that  all  executors  and  trustees  i 
a  reasonable  time  cannot  continue  (he  property  upon  pen 
security,  except  at  their  own  peril;  and  there  can  be  no  exc 
It  is  very  material  to  connect  these  Defendants  ;  as  Evan 
insolvent 


[♦843] 


Mr.  BjomiUy,'  in  Reply. 
If  the  rule  is  taken,  as  now  stated,  the  question  is,  whei 
there  shall  be  executors.  It  is  admitted,  that  it  has  been 
'lately  decided,  that  an  executor  is  safe  in  laying  out  mone 
the  Funds.  It  is  not  surprising,  that  these  Defendants 
not  know  that.  The  Funds  were  falling  at  this  very  time, 
it  universally  known,  that  executors  are  to  call  in  money  1 
upon  a  bond,  (  for  that  is  this  case,  not  a  bond  given  to  set 
a  debt,  but,  the  testator  thinking  it  an  eHgible  security,)  i 
to  lay  it  out  in  the  Funds.  The  payment  of  all  these  suma 
Price,  when  demanded,  was  sufficient  to  induce  them  to  th 
him  safe.  The  examination  upon  which  they  attempt  to  dia 
this  executor,  states,  that  the  interest  was  received  regulu 
and  he  lived  at  a  distance;  and  had  no  person  to  coos 
*  They  thought,  they  did  right  in  leaving  the  money  with 
persons  the  testator  chose ;  and  whom  they  and  he  thooj 
'perfectly  secure.  The  distinction  is  always  recognized 
tween  an  executor  doing  nothing,  but  leaving  it,  as  he  fim 
it,  and  being  active;  as,  if  he  takes  an  additional  securil 
which  prevents  a  suit  tiU  a  future  time.  liOwson  t.  Copeb 
certainly  was  decided  upon  the  particular  circumstances.  T 
application  there  shews,  the  executor  haAVeason  to  doubt  I 
solvency  of  the  debtor.  If  the  fact  is,  that  Evans  is  insohe 
this  is  the  hardest  case  possible;  for  it  is  proved,  that  t 
interest  upon  this  bond  was  uniformly  paid  to  Evams  akn 
and  James,  ^the  other  executor,  never  did  act.  Notlung  1 
been  lost  by  signing  the  certificate ;  the  bankrupt  being  oi 
a  clerk  in  the  stamp-office;  and  having  no  property;  i 
though  there  should  Qot  be  any  dividend,  it  does  not  foOo 
that  the  bankrupt  ought  not  to  have  his  certificate,  if 
has  acted  fairiy,  and  that  circumstance  proceeds   from  a 

fortui 
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fbrtune.  Till  a  late  case  in  the  Court  of  King's  Bench  it  was 
doubtful;  whether  an  uncertificated  bankrupt  could  bring  an 
action  for  his  earnings :  but  Certainly  there  is  no  decision  going 
to  this  extent. 


IdOt. 

Powell 

r. 
Evans. 


The  Master  of  the  Rolls. 
I  shall  be  Under  the  necessity  of  looking  into  this  case 
and  LaiDsan  v.  Copeland.  Certainly  there  is  a  great  distinction 
between  executors  putting  out  the  money  themselves  and 
permitting  it  to  remain  U]fK>n  the  security  the  testator  has 
chosen* 


The  Master  of  the  Rolls. 

The  single  question  upon  this  exception  is,  whether  the  March  24lA« 
executor%have  by  their  conduct  and  neglect  made  themselves 
liable  to  make  good  to  the  estate  this  sum  of  money,  as  being 
lost  through  their  default.  It  is  a  question  of  great  import* 
ance ;  to  which  the  Court  is  bound  to  attend  with  great  rigour 
on  the  one  hand,  to  protect  persons  not  capable  of  supporting 
their  own  interests,  which  was  the  case  of  this  Plauitiff,  having 
been  an  infant  at  the  time,  and  also  with  great  tenderness  to 
executors ;  who  are  called  upon  to  execute  often  onerous  and 
difficult  trusts;  and  are  entitled  to  great  indulgence;  Unless 
neglect  is  fully  proved.  No  man,  who  ever  sat  in  this  Courts 
has  bieen  more  averse  than  I  am  to  charge  executors,  who 
mtended  fairly  to  discharge  their  duty,  and  more  cautious  not 
to  hold  them  liable  upon  slight  grounds ;  thereby  deterring 
others  from  taking  upon  them  such  an  office.  With  a  due 
attention  to  these  circumstances  I  have  considered  this  case  \ 
and  with  all  the  allowance  I  am  desirous  of  making  to  the 
present  Defendants  as  executors,  I  think,  I  should  not  do 
justice  to  the  Plaintiffs  or  the  public,  if  I  did  not  hold  them 
guilty  in  this  instance  of  very  gross  neglect;  which  upon  the 
principles,  on  which  these  cases  have  been  determined,  must 
make  them  Hable  to  repay  to  the  Plaintiffii  the  loss  incurred. 

It  appears  from  the  account  of  the  executors,  that  at  the 
death  of  the  testator  this  sum  of  300/.  was  due  only  upon  the 
bond  o{ Price  and  o( Roberts:  who  is  gone  no  one  knows  where. 
At  the  time  he  entered  mto  this  security.  Price  in  his  exami- 
nation says,  he  was  a  retpoimible  freeholder's  son.    Down  to 

Vol.  V.  9  N  the 
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Execntors 
ought  Dot  wilh- 
ont  great  rea- 
son to  permit 
money  lo  re- 
mainnpon  per- 
sonal aecnrity 
longer  than  is 
absotately  do- 
cessary. 
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the  year  1793  not  a  single  appUcalio 
inquire  into  the  situation  and  circiimsta 
upon  him  to  pay  in  the  mooey ;  which  « 
I  desire  to  he  understood,  that  debts 
curity  are  what  executors  without  grei 
permit  to  remain  longer  than  is  absohitt 
I  make  allowance  for  ignorant  people. 
aa  the  testator  lent  the  money  upon  tha 
might  well  repose  upon  it.  Therefore 
no  attempt  to  have  it  paid  in,  or  € 
circumstances  of  the  debtor ;  but  p 
He  paid  his  interest  regularly ;  and  thi 
upon  his  own  examination  it  appears, 
waa  a  falling  man.  He  paid  seTeral  i 
called  upon ;  and  he  represents,  tha 
this,  if  he  had  been  called  upon.  It  ei 
and  at  length  in  bankruptcy. 

If  the  case  stood  here,  only  upon  le 
inquiring  into  the  circumstances  of 
surety,  I  should  have  thought  upon  i 
y.  Copeland  and  other  cases  of  that  « 
have  been  liable ;  for  where  infanta  i 
not  to  permit  money  to  remain  upon 
a  circumstance  occurred  in  this  case 
One  of  these  persons  signed  the  cer 
thing  never  was  heard  of.  What  right 
ing  the  Cesluy  que  trust '  to  absolve  i 
farther  demand!  That  stamps  a  cole 
would  not  otherwise  belong  to  it.  Th 
perfectly  ridiculous.  He  says,  the  ce 
him;- and  beasled  the  husband  of  tl 
should  sign  it ;  who  dedred  him  to  do  i 
he  wrote  to  his  soo,  who  was  in  the  lav 
better  sign  it ;  and  so  he  did.  But  I  < 
I  am  bound  to  hold,  that  these  exec 
gleet ;  which  neglect,  it  appears,  ha 
*  Price  says  in  his  examination,  h 
called  upon. 

Over-rule  the  exception;  and  the  1 
deposit 
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Rolls. 
MOTH  V.  ATWOOD.  iKOl. 

March  24th. 
npniS  bill  was  filed  to  set  aside  the  sale  of  a  reversion  by    Rill  to  set 

the  Plaintiff  to  the  Defendant.  The  only  ground  es-  «»We  the  sala 
tablished  by  the  evidence  was  the  inadequacy  of  the  consider-  ^\  a  revorsiott 
ation  ;  but  there  was  no  fraud  or  circumvention;  and  the  *-  f*^  ^i 
Plaintiff  had  previously  offered  it  to  several  people.  The  bill  j-,,^  '^j  ^^  au^ 
was  filed  twelve  years  after  the  sale :  the  Plaintiff  having  been  evidence  being 
abroad  in  the  interval.  inadeqnacj  of 

The  cause  stood  some  time  for  judgment.  price;  and  ao 

fraud,  &e.;    . 

The  Master  of  the  Rolls.  •»*  ^®  *"* 

This  is  one  of  those  unfortunate  cases,   upon  which  the     ^       /^     ..  ' 
^  n    1.         11  .        /%  1  years  after,  tbe 

Court,   feeling,  that  the  transaction  is  not  quite  of  the  com-      i^ 

plexion  to  be  wished,  yet  under  all  the  circumstances  is  not 
at  liberty  to  grant  the  reUef  prayed.  The  Plaintiff  was  very 
indigent,  and  of  very  dissipated  manners.     The  evidence  as  .  >r    - 

to  the  value  of  the  estate  is  very  contradictory,  as  it  always^  is* 
He  was  determined  to  sell  this  reversion ;  and  if  the  law  will 
not  prevent  a  man  from  selling,  it  would  be  loo  much  for  a  ' 
Court  of  Equity  to  say,  any  bargain  upon  the  subject  will  be 
bad.  «At  first  he  was  incUned  to  sell  it  for  a  weekly  allowance. 
He  had  no  subsistcmce.  It  ia  clearly  admitted,  it  was  offered 
over  and  over  to  all  the  town,  to  twenty  persons.  That  cir- 
cumstance is  decisive ;  and  would  alone  be  sufficient  to  dismiss 
a  bill  brought  at  the  distance  of  twelve  years  from  the  transac- 
tion. This  man  was  not  going  about,  or  lying  by,  to  avail  '  ! 
himself  of  an  opportunity  to  get  a  good  bargain.  The  Plain- 
tiff offered  it  to  the  husband  of  the  tenant  for  life  ^  who 
refused  it ;  and  now  the  Plaintiff  comes  at  this  time,  saying, 
the  tenant  for  life  was  in  a  dying  state.  The  bill  must  be 
dismissed  with  costs.  I  admit,  it  is  a  very  considerable 
baiigain :  but  there  was  no  fraud  or  circumvention.  It  was 
done  deliberately ;  and  not  in  consequence  of  a  plan  laid  to 
gain  a  good  bargain. 

■    The  bill  was  dismissed  with  costs  (91 }. 

(91)  Gtcynne  v.  Heaion^  iBro.  C.  C.  1,2.    Heaihcoie  v.  Paignori, 
^Bro.  C.C.  107.  See  post,  Emery  y.Wase,  the  next  case.  Vol.VI, 
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KOLU. 

imi. 

Monk  24/A. 
Tbougb  a  par* 
■on  may  agree 
to  fltoll  at  a  ' 
prim  to  btt 
fli«d  by  arbi- 
tration, and 
tUa  award  can 
be  impeacbed 
only  apoD  the 
greailds  afleot- 
iag  iM  aMarda, 
■«  fniai  or 
grou  miataKe, 
yet  opon  sack 
an  agroement, 
vbere  some  of 
fhe  persons  to 
W  bound  were 
■larried  wo- 
men, of  whom 
■Ito  one  had 
not  exec  Bled, 
the  Court  re- 
fnaed  a  ipflciGc 
pBrforiuaace ; 
and   dismiised 
the  hill ;    lear- 
kig  the  Plain- 
titr  to  law. 


EMERY  «.  WAS 

JOHN  WASE  being  eeixed  as  tei 

mamder  to  hb  six  daughters, 
EUzabeth  Dickia,  Sarah  Wase,  Mary '. 
and  Charioite  Wate,  in  tul,  in  default 
vas  entered  into-  for  the  sale  of  the  esti 
and  a  memorandum  of  agreement,  dal 
1797,  was  made;  stating,  thatJohtlW 
agree  and  consent,  that  Richard  Emet 
valuation  of  John  B'uhton  all  the  esta 
J<thn  Waae  or  his  under-teoants  tx  m 
together  will  all  rights,  privileges,  wa 
of  whatever  kind  or  sort  soever ;  an 
ation  shall  he  completed  as  soon  a 
and  that  the  said  Richard  Emery  be 


This  instrument  was  executed  by 
Waae,  WUUam  Emery,  bis  wife'  Anne 
Dickm  for  self  and  wife,  and  by  the  otl 
and  in  Tritiity  Term,  1797,  a  recovery 
and  bis  daughters,  and  the  husbands  o 
BithtoH  by  his  report,  dated  the  S6lfa 
the  valuation  of  the  estate  at  4610A  i 
directed  those  sums  to  be  paid  upon  t 
to  John  Wase  and  the  other  parties,  i 
of  the  S4th  of  March\  provided  a  goo 
and  that  Wase  should  enter  into  an  a 
Emery  to  deUver  possession  o>  the 
except  Ode  room  in  the  dwelUng-bouse, 
pasture  for  eating  and  reducing  into 
and  fodder,  of  the  last  year's  gcowth ; 
visions  as  to  the  manner,  in  which  the 
and  as  to  the  time  and  mode  of  paymet 

The  bill  was  filed  by  the  purcbu 
formance  of  the  agreement.  The  del 
De^dants,  John  Wate,  his  daugbtt 
f>f  those  two,  wlio  were  Married,  was. 
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ceeded  his  autliarity  by  die  direction  as  to  the  mode  of 
payment,  the  time,  at  which  the  PlaindfT  was  to  enter,  and 
the  manner,  in  which  the  land  was  to  *  he  in  the  mean  time 
managed :  these  matters  not  having  been  referred ;  also,  that 
the  estate  was  very  much  uiidier-y^ued ;  and  an  imlimited  light 
of  common,  .worth  lOL  a-year#  was  not  valued ;  that  the  estate 
had  been  since  valued  at  upwards  of  6000/.  including  the  right 
of  common ;  and  the  timber  at  370/.  They  admitted,  that 
the  agreement  had  been  signed  by  ^  the  Defendants,  except 
Elizabeth  Dickin^ 

Buhton  and  seveisJ  other  surveyors  were  examined ;  Mid 
differed  widdy  as  to  the  value;  some  carrying  it  beyond 
€0001.  Bishion  sti^d^  that  he  took  into  consideration  the  right 
of  common. 

The  cause  having  been  argued  by  Mr.  Piggott,  Mr.  Rick^ 
ardSf  Mr.  Stanley  and  Mr.  Benyon^  for  the  Plaintiff*,  and 
by  Mx.  Lloyd  aiid  Mr.  HoUUi,  for  the  Defendants*  stood  for 
judgment. 


1801. 


Emert 

Wask. 

[♦847  J 


Tke  Master  of  the  Rolls. 
This  cause  is  simile  to  the  last  (92);  and  comes  on  under 
very  extraordinary  circumstances ;  and  I  have  very  consider- 
able doubts,  whether  my  determination  may  not  be  considered 
as  in  some  degree  taking  away  from  the  authority,  which  an 
arbitrator  chosen  by  all  parties  ever  has  had^  and  I  hope  ever 
will  have,  both  At  law  and  in  equity :  so  that  the  transaction 
^hall  not  be  overhauled,  unless  upon  fraud  and  imposition  or 
gross  mistake  (  93  ).  But  this  case  contains  an  ingredient* 
which  justifies  me  in  dismissing  the  bill  without  infringing  upon 
that  rule,  or  impeaching  th^  character  of  the  person  chosen 
to  value  the  estate ;  who  is  a  very  nespectable  man,  and  well 
skilled  in  his  profession ;  and  has  conducted  himself  without 
any  partiaUty ;  exercising  his  judgment,  as  far  as  he  had  the 
particulars  of  the  estate  before  him.  But  this  is  a  very  extra- 
ordinary bargain  to  be  the  subject  of  a  suit  for  a  specific  per- 
formance. The  bill  is  filed  against  a  father,  tenant  for  liib, 
and  six  daughters,  entitled  in  remainder  in  tail.    If  he  had 

sons, 

(92)  Moihr.Atwood,  ante, 845.    Dick  r.  Milligan,  II,  15,  33,  aod 

(93)  Ante,  Knox  v.  SymmondM^    the  note,  32. 
Vol,  I,  399.    Morgan  v.  M^ther^ 


1001. 

Emery 
Vase. 
i  •848  3 


Instances  of  a 
bnsband  being 
GOmniitled,  till 
Ills  wife  slionld 
do  an  act :  but 
where  he  made 
it   appear  ho 
could  not  pre- 
vail upon  her, 
be  was  dis- 
charged. 
Award  not  to 
be   set  aside, 
becBDse  the 
^bilratur 
nade  use  of 
the  jnJgment 
of  anotberpCF' 
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sons,  he  couM  not  have  made  a  title :  bi 
upon  die  idea,  that  the  daughters  wil 
death  of  the  father ;  and  he  and  the 
married,  the  rest  unmarried,  make  a 
PlainlifiT  the  estate  at  such  a  price  *i 
fix.  This  is  a  monstrous  power,  but 
right  to  give;  and  they  must  submit 
unless  fraud  or  gross  mistalLe  is  made  oi 
But  I  must  look  into  the  competenci 
iendants,  as  married  women.  I  have 
against  them  such  an  agreement  couk 
their  interests  b;  agreement ;  which  c< 
conveyance.  How  far  the  husband  is 
not  making  good  the  agreement  or  hi 
be  compelled  to  prevail  upon  bis  wife, 
tion.  There  have  been  instances  of  c 
to  the  Fleet,  till  the  wife  should  do  tl 
one  instance,  I  think,  where  the  husl 
in  prison ;  and  then  made  it  appear,  tli 
upon  her ;  and  was  discharged.  This 
pressly  upon  this  ground,  I  admit ;  bu 
the  agreement  into  execution.  The  F 
having  a  good  title  made,  says  nothir 
■wtio  did  not  execute  the  agreement,  ai 
at  any  time.  One  objection  made  is, 
exercise  hie  own  judgment  about  the 
not  sufficient  to  prove  the  award  bad ;  fi 
of  the  judgment  of  another  upon  wb 
and  the  valuation  of  that  person  is  his, 
it  (  94 ).  A  more  material  thing,  as  tt 
derable  evidence,  is,  that  the  right  of 
into  his  contemplation;  or,  at  least; 
upon  it  that  it  deserved.  Some  of 
Pl^ntiff  even  prove  the  value  to  be  » 
Bishtott.  Valuers  differ  so  much,  that 
agree  to  sell  according  to  the  valuation 
the  witnesses  bring  it  above  6000L  Unt 
I  am  not  bound  to  decree  a  specific  ] 
|ttore  BO,  because  the  Plaintiff  has  his  r 


(04)  2  Madd.  82, 
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r. 


against  Mr.  Wase  and  those^  who  were  competent  to  make  laoi. 

the  agreement ;  and  may  recover  damages ;  and  if  he  prevails 

in  his  action,  he  will  be  entitled  as  part  of  the  damages  to  all 

the  costs  he  was  put  to  by  Bishton^s  survey,  &c.  Wase. 

Therefore,  though  I  am  extremely  averse  from  interfering 
with  an  award,  however  I  may  differ  from  the  arbitrator,  or 
setting  up  any  other  opinion,  without  the  circumstances  I  have 
before  alluded  ^to,  yet,  when,  I  see  a  bargain  of  this  sort,  [  ^849  ] 
I  cannot  decree  a  specific  performance.  I  have  hardly  ever 
seen  a  bargain  without  some  data,  upon  which  they  should 
go :  but  a  mere  simple  agreement  to  sell  at  whatever  price 
a  third  person  shall  name  is  not  such  as  the  Court  would  be 
very  desirous  to  enforce  (95);  and  when  I  see,  that  some  of 
the  persons  are  not  competent,  I  shall  hold,  that  the  Plaintiff* 
has  not  made  out  a  right  to  a  specific  performance.  He  has 
that,  which  is  open  to  every  one,  a  remedy  at  law  for  the 
breach  of  the  agreement ;  to  which  remedy  under  the 
circumstances  I  shall  leave  him.  Therefore  under  all  the 
circumstances  of  this  cuse  the  bill  must  be  dismissed 
without  costs  ( 96 ). 

(96)    Post,    Hall  V.  Warrew,  cellar,    post.    Vol.   VIII,    505. 

Vol.   IX,    605.      Gaskartk    v.  See  MorrU  v.  Stephauon,  VII, 

Lord  Lowther,Xn,  107.    Milne»  474.    Ante,  I,  329.    As  to  the 

T.  Oenf,  XIV,  400,  594,  595.  discretion  of  the  Court  to  refuse 

Blundell  v.  Brettargh,    XVII,  «  specific  perforBiaDce,  see  ante, 

232.   Wilksr.DavUi^Mer.&Ol.  734.      Post,  ITAi/c    v.  Damon, 

Morte  V.  Merest,    6  3Iadd.  26.  VII,  30.     IX,  608.     Mortlock 

Gowrlay  v.  The  Duke  of  Somer-  v.  Duller,  X,  292,  305.     Masim 

eel,  XIX,  429.     WUke  v.  Davvt,  ^-  Armitage,  XIII,  25.    Hill  v. 

3  Mer.  507.     Hoperafi  v.  Hick^  Duckleg,  XVII,  394.    XVIII, 

man,  130.  2  Sim,  ^  Stu.  \Madd.  l^^-  BoweUr.  George,  1  Madd.1. 

Prin.  425.  Martin    v.  Mitdiell,    2  Jae.  8f 

(96)  This  decree  was  affirmed  ^«'*-  413. 
upon  appeal  to  the  Lord  Chan- 
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Rolls. 

May  6th,  1th. 

IBOl. 
March  24M. 
Under  a  power 
to  apppiDt 


KEMP  V.  KEMP. 


share,  aod,  by 
the  rule    in 
eqoitjr  as  to 
Illusory    ap- 
pointmeDtSy  a 
substautial 
^hare;  unless 


Jf^ARTHA  SCATTJSRGOOJD  by  her  wiH,  i 
29th  of  August,  1753,  after  giving  several  sp 
pecuniary  legacies,  among  others,  to  Iscuic  Kemp  2 
*h'  to  ach  ^^  Ani/tany  Facer  Kemp  a  watch,  and  to  his  d^ughtc 
must  have  a     >Seaccombe  a  diamond  ring,  disposed   of  the  residue  1 

"  "Vyiiat  remains  after  paying  these  legacies  I  gi 
f'  cousin  Martha  Kemp  for  her  life  and  then  to  be 
^'  of  ampngst  her  children  as  she  shall  think  proper.' 
Mart^  Kemp,  tbp  wife  of  Iscuiic  Kemp,  and 
Anthony  Facer  Kemp  were  appointed  executors. 
A^r  the  death  of  the  testatrix  a  bill  iff  as  01ed  by 
a  good  reason  Facer  Kemp;  under  w|iich  several  prclers  were  no 
appears;  as,  ^he  residue  was  paid  into  t\ke  bapk.  Tsa^zc  Kemp 
finother  provi-  1775;  and  by  |iis  will,  dated  thp  l^th  of  Februm 
^|on  by  the  among  other  things  giving  a  legacy  of  50^  to  Anthot 
ppn^on  execut-  ^^^^   reciting,  that  he  had  a  few   days    before  gi^ 

Vr  'bis  fortune,  or  such  sum  as  he   thou/srht   a    fair,  coi 

not  from  any  o  * 

ptber  quarter.    P«>portion,  he  gave  to  his  daughter  Martha  ♦  Sem 
Under  legacy  of  100/.,  and  to  his  son  Samuel   ScaiiergoQC 

such  a  '-         -'  500/. ;  and  appointed  his  wife  executrix, 
power  an  ap-      Martha  Kemp  by  her  will,  dated  the  SOth  of  Augtu^ 

S^ointment  of  a  j^  to,  for  and  concerning,  all  such  goods,  chattels, 
und,  nearly  ^^  effects,  as  she  w^  entitled  to  for  her  life  und 
th  hlA^^  ^^  ^^  Martha  Scattergoqd,  and  which  she  was  there 
^be  objects,  '  powered  to  dispose  of  after  her  decease  to  and  amonj 
10/.  to  one,  children  in  such  shares  and  proportions  as  she 
§0/.  to  another,  t^Jnk  proper,  gave  aq4  disposed  thereof  in  the  wor 
and  the  re-      lowing: 

inainder  to  the  « J  give,  bequeath  and  dispose,  unto  my  ^ri  A 
fhird,  all  hay-  u  jp^^^  j^^p  the  sum  of  50/,  p^rt  thereof.  I  gi? 
.^.  ^,.  ^  . '  "  queath  and  dispose,  unto  my  daughter  Martha  Seac 
was  set  aside  "  **^®  ^^^^  ot  Richard  Seaccombe,  the  sum  of  10/.,  othc 
ffs  illusory.        "  thereof,  to  and  for   her  own  sole  and    separate  us 


and  as  to  all  the  rest,  residue  a 
goods,   chattels,   estate   and  efiec 


■p  -1        \i-  a.  "  benefit  absolutely; 
Evidepce,  that  .  ;  _       ^ 

««    ««...^;r,*  '      -  maiUder,    of  such 
an    appomtr 

inent  was  im- 
properly obtained,  being^  executed  by  a  will  regularly  proved^ 


T«^cN' 


I 

•      i 


I 
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^  what  nature  or  kind  soever,  I  give,  bequeath  and  dispose  1801. 
^'  of,  the  same  and  every  part  and  parcel  thereof  unto  my  irCCl 
'*  son  Samuel  Scattergood  Kemp  to  and  for  his  own    use  9,  ^ 

'*  and  benefit  for  ever.**  Kemf. 

She  then  appointed  Samuel  Scattergood  Kemp  sole  exe- 
cutor; and  died  in  1794;  leaving  only  the  three  children 
mentioned  in  her  wilL 

.  The  fund,  which  was  the  subject  of  appointment,  arising 
from  the  residue  of  Martha  Scattergoods  personal  estate, 
/unounted  to  nearly  1900/.  This  bill  was  filed  by  Samuel 
Scattergood  Kemp,  claiming  under  the  appointment  of  hia 
another. 

.  The  Defendant  Anthony  Facer  Kemp  by  his  answer  ad* 
jnitted,  that  at  different  times  he  received  from  his  father 
1901/,  14fS.  Id,  but  denied,  that  he  received  the  whole  as  aa 
lidvancement  in  the  world;  claiming  an  allowance,  beyond 
what  he  had  received,  as  a  compensation  for  fifteen  years* 
service,  and  also  for  two  legacies  of  lOOA  each,  received  by 
]bis  father  in  his  right.  He  stated  a  comparison  of  his  cir- 
cumstances with  those  of  the  Plaintiffl  He  admitted,  that 
Martlia  Kemp  lived  with  the  Plaintiff*  till  her  death;  but 
denied,  that  she  was  maintained  by  him ;  believing,  he  re- 
ceived dividends  accruing  to  her;  and  stating,  that  the 
J^Iaintiff*  *  also  claimed  several  thousand  pounds  under  her  £  ^85 J  ] 
>nll,  insisted  that  the  appointment  was  illusory.  ^ 

The  Defendants  Se^ccombe  and  his  wife  by  their  answer 
stated,  that  upon  their  marriage  in  1753  he  received  from 
Isaac  Kemp  400/,  in  part  of  1000/.  her  porUon;  and  he  re- 
ceived the  remainder  in  1779  under  a  decree^  with  interest, 
/uid  also  a  gift  from  another  person  to  his  wife  of  KXML, 
{received  with  interest  under  the  decree*  He  also  received 
a  legacy  of  100/. ;  given  to  her  by  her  father's  will.  He 
stated,  that  the  Plaintiff**s  circumstances  were  much  superior 
to  his;  and  that  he  had  sixteen  children;  and  he  believed 
the  Plaintiff*  had  received  several  sums  from  his  father, 
^besides  being  settled  in  busiqess  by  Um  and  the  legacy  of 
iSOO/. 

Evidence  was  produced  to  shew  the  other  provisions  made 

for  the  children*    Evidence  was  also  produced  to  shew,  that 

.f|}e  instiruinent  was  obtained  by  undue  influence  and  ill  usage  | 
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1801.         which  was  proved  by  the  PhuntiflTs  clerks  and  sertants;  a&i 

^T'^^  apposed  on  bis  part  by  two  witnesses ;  who  had  attended  die 

^.  family  as  apothecaries :  but  the  Miasier  of  the  RoUs  earlj 

'Kbbcp.        in  the  argument  declared,  that  as  the  instnunent  was  prored 

as  the  willy  he  should  pay  no  attention  to  that  evideoce. 

Mr.  Grctham  and  Mr.  Short,  for  the  PlaindiT. 

This  distribution  cannot  be  impeached  as  illusory ;  espe- 
cially taking  into  consideration  the  large   sums  adyanced  to 
the  Defendants  by  their  father.     Though   the  objects  m 
limited,  the  discretion  is  very  large.     Does  any  inequality  th 
tiate  an  appointment  imder  such  a  power :  or,  where  is  Ae 
line  to  be  drawn  t    The  author  of  the  power  in  this  instisee 
was  only  the  cousin  of  Martha  Kemp;    which  is  diSereot 
from  a  power  given  by  a  parent ;  in  which  case  it  might  be 
considered  wrong,  that  the  person  to  execute  should  hue 
a  power  to  disappoint  the  children  of  what  they  had  a  natml 
right  to  expect    The  mother  executing  this  power  did  not 
leave  her  other  children  destitute ;  and  she  lived  twentf  yean 
with  the  son  she  has  £Eivoured.      tVall  ▼•    Thiorbame {7!]> 
Swetnam  v.  Wookuton  ( 98  )•     It  is  said  in  that  case,  tfaoagh 
not  decided,   that  there  must  be  something  like  bribery  ff 
corruption.    Menxey   v.    Walker {99).       LUter    v.   RuSk 
{  •85«  i      ♦  Mil  ( 100 ).   AusHn  v.  Austin  ( 1 ).     BurreU  v.  Burrdl[i)  is 

very  strong  for  the  Plaintiff.  The  words  are  almost  those 
of  this  power.  One  guinea  only  was  given  to  the  son ;  tod 
though  it  was  observed,  that  the  father  creating  the  power  to 
give  to  his  children,  generally,  might  have  known  of  the  other 
provision  the  son  had,  his  bill  was  dismissed.  InSpm^^* 
Biles  (3)  the  power  of  the  wife  was  to  ^ve  to  and  amongd 
such  of  his  relations  as  should  be  living  at  the  time  of  b& 
decease  in  such  parts,  shares,  and  proporlr.ons  as  she  should 
think  proper:  and  an  exclusive  appointment  was  estabfi^? 
and  Lord  Mansfield  observed  upon  the  cases  of  powers  to 
devise  among  children,  that  the  reasoning  is  very  subde; 
for  the  person  will  have  duly  executed  the  power  by  girni^i 

shifEf 

(07)  1  Vem.  355,  414.  (1)  Cited  For.  74, 

(98)  Cited  1  Vcm.  350.  (2)  Amb,  GOO. 

..     [,1^  For.  72.  (3)  1  Aerm  Rep.  B.  R.^,1^ 

(14)0)  Cited  For.  74. 
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shilling  to  every  one  but  a  favourite]  and  the  whole  to  suck         1801« 

favourite.     In  Boyle  v.  The  Bishop  of  Peterborough {4i\  a         Kkm^ 

power  to  appoint  among  all  the  children,  one  of  two  children  «« 

being  dead,  it  was  held,  that  the  whole  might  be  appointed        Kbmp; 

to  the  survivor.     Gibson  v.  Kinven{6 )  is  against  the  Plaintiff: 

but  Pemberton,  afterwards  Chief  Justice,  thought,  the  powei^ 

was  not  exceeded,  though  only  5s.  was  given  to  one:  and 

the  case  is  weakened ;  because  it  appears  in  Wall  v»  Thur* 

bomey  that  the  wife  was  married  to  a  second  husband;  and 

being  under  coverture,  her  distribution  might  be  influenced 

by  his  authority. 

Mr.  Lloyd  and  Mr.  Fhnhkmque^  for  the  Defendants. 
No  motive  is  stated  upon  this  will,  nor  any  reason  given/ 
for  making  an  unequal  distribution ;  and  the  point  is,  whether 
under  such  a  powbr  she  could  make  such  distribution:  as- 
signing no  reason  for  so  doing.  For  that  there  is  no  au- 
thority. What  is  said  in  Spring  v.  BUes^  that  one  child  may 
be  excluded,  or  a  favourite  child  take  the  whole,  if  a  shil« 
Kng  is  given  to  each  of  the  others,  it  must  be  remembered,' 
was  said  in  a  Court  of  Law :  as  applied  to  this  Court  it  is 
certainly  wrong.  In  Menzey  v.  Walker  Lord  Talbot  held, 
that  by  such  a  power  the  objects  are  fixed ;  and  each  chOd 
must  have  a  substantial  part.  The  expression  **  amongst 
**  her  children"  must  be  read  ''  amongst  all  her  children;** 
in  which  case  no  one'  could  be  excluded.  Burrett  v# 
BurreU  is  different.  The  power  was  neither  to  give  to 
all  and  every  the  child  and  children,  nor  amongst  the 
*  children.  Lord  Camden  might  have  been  of  opinion,  that  it  [  *%Si  ] 
might  be  construed  a  power  to  give  to  any  of  tiie  children ; 
and  from  the  reason  given  there  must  have  been  more  in 
the  case ;  upon  which  the  execution  was  considered  reason- 
able. The  question  then  is,  whether  in  this  Court  this  is  not 
equal  to  total  exclusion.  The  constant  rule  of  this  Court, 
to  be  found  in  Gibson  v.  Kinven  and  many  other  cases  be- 
fore and  since,  has  been,  that  a  distribution  very  unequal  and 
without  any  good  reason  to  warrant  it  shall  not  prevail.    WM 

v.  ThurbomCn 

(4)  3  Bro.  C.  a  243.    Ante,  Vol  I,  WO.  (5)  1  Vern.  06. 
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CASES  IN  CHANC 

T^  T^urbome.  Cragrave  t.  Perrott  ( 6  ] 
Coleman  t.  Seymour  (8  ).  Madduo» 
ander  v.  Alexander  ( 10).  Poci^ingfc 
^ese,  followed  by  the  late  caaes  (  12). 
iDusory  appoidtments.  A  power,  of  i 
trust ;  and  like  every  other  trust  it  inus 
ing  to  good  faith.  In  Gibton  r.  Km 
large  as.  in  this  will;  upon  trust  and 
would  not  dispose  thereof  but  for  the  h 
but  it  was  set  aside  on  account  of  thi 
tiribution,  for  which  there  was  no  goo< 
admitted  upon  that,  that  if  there  were 
conduct  of  a  child  suffipient  to  excl 
circumstanees  would  have  (grated  ii 
ibr  the  exduuon ;  but  how  can  this  C< 
if  the  question  of  influenoe  ppoo  the 
eluded?  According  to  a  manuscript  i 
Aon's  reasoning  in  Gibton  t.  £^mi 
there  could  be  no  certua  rule  in  the 
of  this  nature ;  but  it  ought  to  vary 
cumstances  of  the  cage ;  and  though  tl 
eo  arbitrarily,  yet  the  power  ought  U 
HtntioDB,  with  equity  and  good  com 
ki  tbese  cases  the  best  equity  is  equali 
be  deduced  from  this  )a»  that  you  are 
•a  the  author  of  it  wouldt  if  limg. 


(6)  \Bq.Ca,Ab.  34&,  luted  in 
Wall  T.  'nttrbonw,  1  Vem.  366. 

(7)  Pr.  Ck.  456. 

(8)  1  tei.  2Q&. 
(0)  1  Vet.  67. 
<10)  2  Vet.  940. 

(11)  1  Bto.  C.  a  460. 

(12)  The  cases,  that  bare  oo- 
earred  in  the  coane  of  these 
ReporUt  comprising  this  apd 
most  of  the  other  points  reltling 
to  powers  of  appointment,  ■»! 
referring  to  the  leading  sntfao- 
nli»(  arcB^  T.  J%eSi^op  oj 


Peierba 
Brittow 
Piggott, 
WhMlet 
Lard  Ci 
3A7,  89 
ViatdtT^ 
771.  W 
eer  r.  i 
Forletat 
Reade, 
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CASES  IN  CHANCERY.  *  853*; 

18  SO  framed,  that  each  child  is  entitled  to  something,  they  .  1801. 
must  take  equally,  unless  tbere  are  circumstances,  from  Krmf 
which  it   is  likely,    the  *  author  of  the  power  would   have  i^. 

executed  it  unequally.     If  you  can  go  into  evidence  to  jus-        K^mf^ 
tify  the  inequaUty,  you  can  go  into  evidence  on  the  other      L     ^^  J 
side  to  explain.     The  principle  as  to  power»  and  trusts  is 
the  same  ( 13 ) :  both  are  for  the  benefit  of  the  object,  not 
of  the  person  to  execute,  or  of  the  trustee.     Warburtan  v.  *  ^ 

Watburton  (14).  In  Thomas  v.  Thomaa  ( 15)  the  distinctioii 
is  taken  between  the  words  there,  to  one  or  more  of  his 
children  then  living  in  such  manner  as  his  executrix  should 
think  fit,  and  a  general  trust  to  distribute  among  the  chil- 
dren ;  in  which  case  an  unequal  distribution  may  be  con- 
trolled by  a  Court  of  Eqmty.  Clarke  t.  Turner  {"i^). 
Mateley  v.  Moseley  (  17 ).  In  Baker  v.  Barret  ( 18 )  upon  the 
word  ^'  amongst"  the  distribution  was  ordered  to  be  among 
them  equally :  there  being  no  reason  against  it.  In  Maddi* 
son  V.  Andrew  Lord  Hardwicke  stating,  that  where  but  a 
trifle  has  been  given  to  one,  it  may  be  justified,  if  that  child 
by  misbehaviour  deserved .  it,  qualifies  it  by  observing,  that 
it  must  be  very  gross  indeed*  This  argument  proceeds  ex- 
actly upon  the  notion  of  Lord  Thurlow  (19)  in  Boyle  v..  The 
Bishop  qf  Peterborough^  that  an  illusory  appointment  is  a  - 
fraud.  There  must  have  been  extrinsic  evidence  to  justifjf 
that  apparent  unequal  distribution.  What  this  testatrix  bis 
done  is. what  Lord  Thurlow  caUs  fraud.. 

I 

Mr.  Grahamr  in  Reply. 
I  deny,  that  powers  are  trusts  (30),  and  draw  along  with 
them  all  the  consequences  of  equitable  jurisdiction.  It  has 
been  long  said,  that  powers  and  the  construction  of  them,  are 
the  same  both  at  law  and  in  Equity.  If  a  power  has  been 
executed  by  will,  the  Court  always  refers  it  to  Ecclesiastical 
cognizance;  and  the  probate  is  always  considered  conclu^ 
siye.    Tbis>  though  an  execution  of  a  power,  is  a  mere  will.   . 

(13)  See  Brown  ▼.  Higgt,  ante,  (17)  Gted  2  Freem.  108. 
495.    Vol.  IV,  708w  (18)  Cited  2  Freem.  188. 

(14)  1  Bro.  P.  C.  34.  (19)  Ante,  Vol.  I,  310. 

(15)  2  Vem.  513.  (20)  See  Brown  v.  Higgs,  ante, 

(16)  2Fr<jei*i.  198.  405.    Vol.  IV,.  708. 
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1801.  The  introduction  of  powers  not  being  very  remote, 

cases  do  not  go  back  to  a  very  distant  period.     The  ear 
deserving  attention,  is  Cragrave  y.  Perrosi,     At   that 

Kbmp.  die  expression  '^  an  iDusory  appointment*'  was  not  introdu 
but  it  was  thought  an  improvident  execution;  like  fii 
and  not  such  as  the  person  creating  the  power  would  \ 
approved.      If  a   Court  of  Equity  will   place  itself  in 

[  *i^  ]      parentis f  to  judge  of  the  reasons  justifying  the  ^inequi 

they  must  assume  the  ccmsideration  of  those  circumstai 
that  would  govern  the  conduct  of  the  parent.  Accor 
to  the  expressions  in  Wall  Y.Thurbcme  to  make  an  app 
ment  illusory,  the  circumstances  must  be  strong;  and 
instances  put  are  bribery  and  corruption.  T^at  shews, 
loose  the  grounds  were  then.  What  is  said  in  the  ultk 
decision  of  that  case,  that,  because  there  is  any  inequa 
and  because  it  is  discretionary  in  the  Court  to  relieve, 
not,  the  Court  would  take  upon  themselres  to  set  it  ai 
is  much  too  broad. 

In  Maddison  v.  Andrew  Lord  Hardwieke  considered,  i 
for  that  purpose  the  proportion  must  be  a  mere  nothioj 
mockery ;  which  would  not  apply  to  \Wk  out  of  1  lOOL 
Menxejf  v.  Walker  Lord  Talbot  admitted,  that  if  the  qi 
'  tiofi  turned  upon  the  reasonableness  or  unreasonaUn 
of  the  execution,  he  must  inquire  into  the  circumstai 
^  of  the  two  daughters ;  that  is,  how  they  were  provided 

In  Alexander  v.  Alexander  the  construction  was,  that 
cessarily  every  person  must  have  had  a  part ;  and  Sir  Then 
Clarke  must  have  so  understood  it;  who  has  therefme  1 
an  appointment  of  100/1  out  of  60002.  not  iBusory;  wl 
was  scarcely  a  greater  proportion  than  the  10/.  in  this 
pointment.  in  Pocklington  .t«  Bayne  undoubtedly  the  ] 
portion  of  one  acre  to  two  children  for  Ufe  was  a  a 
mockery.  In  Burrell  v.  Burrell  there  is  good  reason 
suppose.  Lord  Camden  did  not  determine  up<»i  the  gro 
represented  in  the  Report,  but  upon  this;  that  the  O 
ought  with  great  hesitation  to  entertain  a  jurisdicdon  of  ' 
sort,  to  exercise  a  judgment  in  loco  parentui^  In  Sp 
V.  BUes  Lord  Mansfield  must  have  been  speaking  of  c 
in  Equity :  no  such  case  having  occiurred  at  Law.  His 
pression  and  that  of  Mr*  Justice  J3tt/Z^  ^ere., plainly,  that 
exact  shares  are  not  to  be  looked  to. 
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Master  of  the  Rolls. 
The  only  point  for  my  opinion  is,  that  according  to  this 
power  Martha  Kemp  was  bound  to  give  something  more 
than  a  shadow  to  all  her  children;  and  that  10/.  is  not  in 
itself,  independent  of  circumstances,  illusory;  or,  if  it  is, 
that,  taking  all  the  circumstances  together,  it  cannot  be' 
held  to  be  so.  In  the  old  cases  they  used  to  go  into  the 
point,  how  the  children  behaved:  but  they  do  not  now; 
and  I  will  not. 


ISOl. 


Kbmp 
Kbmp« 


[856] 
March  24lL 


7%e  Master  of  the  Rolls.  / 

This  cause  has  been  before  me  longer,  I  believe,  thdn 
any  other;  and  certainly  should  not  have  remained  so  long 
for  judgment,  if  I  had  not  entertained  doubts,  which  I  must 
always  entertain  upon  questions  of  this  sort,  as  to  the  de- 
cree I  am  to  make.  Another  reason  is,  that  I  hoped,  what 
I  recommended,  that  the  parties  should  come  to  some  agree- 
Hient,  would  have  taken  place.  That  is  extremely  desire* 
able';  for  nothing  is  more  disagreeable  to  a  Judge  than  to 
make  the  decision  I  find  myself  under  the  necessity  of 
making. 

This  cause  arises  upon  what  has  frequently  been  a  question 
HI  this  Court:  the  due  execution  of  trusts  and  powers ;  which    Powers  hi 
are  in  this  Court  considered  as  trusts  ( 2t  )•    The  question  thb  Court 
is,  whether  under  the  circumstances  of  this  case  this  «p*  considered 
pointment  can  stand;   for  special  circumstances  were  refied 
on,   and  a  great  deal  of  evklenc^  produced  to  shew,  what 
provisions  these  chSdren  took  from  their  father  and  others: 
but  I  do  not  think  that  material:  now ;  for  it  afibrds  no  giround 
to  entitle  the  person  executing  the  power  to  take  away  froB^ 
them  wh^t  upon  the  construction  of  the  power  they  night 
be  entitled  to :  that  is,^  a  real  substantial  share  6t  this  fund. 
The    property  is    pretty  nearly  1900/.       I    should  hardly 
have  conceived,  that  SOL  could  be  considered  a  substantia) 
part;  but  the  siun  of  lOL  to  the  daughter  was  evidentljF 
meant  to  be  na  gifl:   the  mother  merely  suppomng  herself 
to  be  under  the  necessity  of  giving  something  to  each.    The 
first  point  is  as  to  the  construction  of  the  power.    One  of 

.  (91)  Broum    v.  Hiffffi,  ante,  496.    Vol.  IV,  708.    See  p«st» 
YeLVIli,  570,  1. 


as  trusts. 
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1801;         the  Counsel  for  the  Plaintiff  was  much   di8]K>8ed  to  mA 

^TCL         that  this  must   be    consbrued  to  be  a   power   under   s 

t7.  circumstances  as  called  upon  her  to    give    some    share 

Kbmp«  '       each :  the  other  Counsel  insisted,  and,  I  think,  so  ikr  rigfa 

as  being  the  most   material   point,    that    acoordiiig  to 

true  construction  of  this  power,  notwithstanding    the  ? 

rigorous    manner,   in  which  these  powers   have    been    c 

strued  in  this  Court,  it  was  an  absolute    power    of  dk 

sition ;  and  she  might  have  given  the  whole  to  Samwel  Kei 

The  question  is,  what  is  the  real  construction  of  these  won 

^  then  to  be  disposed  of  amongst  her  children  as  she  si 

''think  proper**:  whether  according  to  the  true  constnid 

'    of  this,  which  must  be  admstCed  to  be  a  trust,  so-,  that 

could  only  give  it  t»  a  child,  she  might  give  it  to  one  only,  j 

that  would  have  fulfilled  the  intention.   -I  was  for   some  t 

disposed  to  think,  such  a  construction  might  be  put  upon 

[  ♦867  ]       The  ♦  case  relied  on  wasBurrett  v.  Burrelt,  decided  by  L 

Camden,  a  very  great  Judge:  -but  when  that  case  cornea 
be  considered,  there  are  many  essential  differences.  '. 
<^estion  then  is,  whether  according  to  the  true  constructio 
law  and  equity  upon  a  trust  to  dispose  among  a  certain,  gr 
assigned,  number  of  particular  persons  each  of  those  pen 
is  not  to  be  considered  as  entided  under  that  ;  and  afker  k 
ing  through  etery  case,  that  was  dted,  I  am  forced  todedi 
I  find  it  to  be  the  opinion  of  a  series  of  Judges  fftmi  L 
Nottingham  to  the  present  time,  that  words  like-  these  amo 
to  a  gift  to  all  the  objects;  and  die  exdusioB  of  one  is 
undue  execution.  If  the  words  were  ^  to  such  of  her  d 
'' dren  as  she  shall  think  proper,**  that  woidtd' give  a  kuiti 
to  appoint  to  one  only. 

All  the  questions,  that  can  arise  upon  these  words,  seem 

hkve  been  considered  in  the  case  of  Swift  v.  Cfregsam  and  t 

case  of  Sprktg  y^Biki  in  the  note ;-  firom  which  may  be  e 

lected  the  construction,  whieh  Courts  of  Law  put  upon  powi 

of  this  nature.     The  words  in  the  former  of  those  cases  wc 

Power  to  ap-  «  to  and  for  the  use  and  behoof  of  such  chfld  and  clnMnn 

pointtothense  c«  the  s^d  John  Gregwnr  bb  John  Gregsan  shouU  at  a 

....  ^  time  by  deed   or  wilt,  &e.  limit,  direct  or    appoint.      T 

an   aDDoint-  * '  question  was,  whether  such  words  gave  a  power  to  appcmit 

ment  to  one       any  one  m  ezclysion  of  the  otl^rs.    The  woids  in  Spring 

or  more  good.  Bii 
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Biles  were  ^  to  and  amongst  such  of  my  relations  as  sh'all  1801. 
f *  be  living  at  the  time  of  my  decease  in  such  part8»  shares,  Krmp 
*'  and  proportions,  as  my  said  wife  shall  think  proper.*'    The  «* 

Judges  were  of  opinion,  that  these  words  gave  full  power  to  Kbmp,»  • 
give  to  one  or  more ;  and  most  of  the  cases,  that  have  arisen 
upon  words  of  this  sort,  are  there  quoted;  as  TAomtis  v« 
Thomas  (22);  where  the  words  were  **  to  one  or  more  of  his 
"  children ;"  Tomlinson  v.  Dighton  ( 23 ),  where  it  was  "  to 
any  of  his  children ;"  Macey  v.  Shurmer  ( 24 ),  "  an^ongst 
all  or  such  of  his  children ;"  and  Liefe  v.  Saltingstane  ( 25  ) 
to  such  of  my  children."  All  these  wprds  were  held,  and 
very  properly,  to  shew  a  manifest  intention  to  give  a  power  to 
appoint  to  any  one  child,  that  should  answer  the  description. 
But  it  does  not  appear  to  have  been  argued,  at  least  not  con- 
ceded, that  the  word  '*  amongst"  has  not  been  considered 
equivalent  to  **  all  and  every ;"  which  words  are  mandatory;, 
and  make  it  *  necessary^  that  each  should  have  a  share.  It  [  ^858  ] 
seems  to  me,  that  upon  the  case  now  before  the  Court  the 
Judges  would  have  had  no  doubt,  that  every  one  must  have 
taken  a  share. 

I  will  now  state  the  cases,  that  have  occurred  upon  thir 
subject,  chronologically ;  and  see  how  far  the  opinions  upon 
this  question  of  illusory  appointment,  and  I  lament  extremely, 
that  it  has  ever  found  its  way  into  this  Court,  have  been  carried. 
The  case,  that  settled  this,  is  Gibson  v.  Kinven{^6),  deter- 
mined by  that  great  Judge  Lord  Nottingham^  stiled  the 
Father  of  Equity.  It  was  contended  in  that  case,  that  any 
one  might  have  beeii  excluded.  It  is  said  in  the  Report  to 
have  been  the  opinion  of  Chief  Justice  Pemberton,  then  at  ' 
the  bar,  that  a  ring  might  have  beeii  given  to  one;  and  so  it 
might,  if  this  would  be  good :  but  the  appointment  was  set 
aside  by  Lord  Nottingham  for  inequaUty.  *  How  can  the  words 
in  that  case  be  distinguished  from  ^^  amongst  her  children?** 
liord  Nottingham  was  of  opinion,  it  was  necessary  to  give 
some  part  to  each ;  and  a  nominal  part  would  not  satisfy  the 
object  of  the  poweir. 

ft 

(22)  2  Fern.  513.  (25)  1  Mod.  1Q9.    2  lev.  104^ 

(23)  1  P.  Wnu.  149.  Carter,  232. 

(24)  1  Atk.  389.  (20)  1  Vem.  06. 
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IMl.  That  cue  was  followed  by  Wall  v.  JTkmrbarMt  fppoMlSk 

two  placet  in  Feffioii(S7):  but  that  book  is  unfiMrtmittdjr » 
inaocurate,  that  I  do  not  know  upon  which  statement  to  idjjr. 
KtM  F.         If  I  take  the  first  statement,  it  is  very  near  this  case. 

Two  other  cases  are  quoted  there,  by  whom  detenuaed  I 
do  not  know:  Cragram  v.  Berrasi,  and  Swetmam  ▼•  Woolmim, 
Upon  the  first  I  rather  think  the  Court  would  hare  psoKi 
before  they  would  have  set  that  aside,  but  for  the  peoriar 
drcumstances.  But  Sweinam  v.  Woolasian,  if  it  ii  to  W 
any  authority,  would  be  against  the  decision  in  CriUm  t. 
Kinvem.  It  is  a  decision  departed  from  in  the  principsl  oie, 
and  by  whom  determined  I  do  not  know.  Therefore  it  iiitl 
entitled  to  be  considered  as  of  any  authority. 

Clarke  t.  TStmer  (  28 )  was,  I  beBeve,  determined  hj  Lori 
Somers.    Whether,  or  not,  the  Court  was   struck  iritli  da 
extent  of  the  word  ^'  relations  **  and  the  subject  bong  bsi 
they  took  upon  themselves  to  execute,  the  trust;  and  dccicd 
it  to  the  heir  at  lawt 
[  859  ]        '  The  next  case  is  a  very  extraordinary  one :    WarhMm  r* 
Warburtan  {29):  a,  power  to  two  of  the  testator's  dsngkloi 
wbom  he  app<Mnted  his  executors,  to  dispose  to  thevecf 
themselves,  their  brothers  and  sister,  or  to  such  of  theaai' 
in  such  proportions  as  they  should  judge  fit  and  codtoM 
according  to  their  needs  and  necessities.      There  theLa' 
Keeper  Wright  and  the  House  of  Lords  seem  to  have  thoogk 
that  the  trust  devolved  upon  the  Coart.     The  reason  is  aid} 
odd  one.     I  hope,  they  did  not  lay  much  stress  upon  his  ixi^ 
bred  to  the  law.     It  is  hardly  to  be  collected,  what  coostrv- 
'  tion  they  put  upon  it.     It  seems,    as   if  they  exercised  ck 
power  themselves :  a  power,  which  of  late  the  Court  has  &- 
claimed ;   and  I  hope,  that  will  always  be  followed.    If  ^ 
power  is  not  executed  properly,  the  rule  now  is  to  tet  aale 
the  execution  and  give  the  fund  equally.     But  I  suppoie,  i* 
construction  there  was,  that  it  was  a  general   trust,  to  1^ 
exercised  for  their  own  benefit ;  and  therefore  the  Court  wa 
'  very  jealous  ;  and  completely  controlled  itr 

The   next  cases  are  Tliomas  v.  Thomas  (  30  )  referred  to  b» 
Stnft  V.  Gregson,   and  Astry  v.  Asiry  (  31  >.      The  fonK* 

cony 

(27)  1  Vem.  866.  414-  (30)  2  V^m.  5ia. 

(28)  2  Freem.  198.  (31)  Pr.  Cft.  2dA 
(20)  I  Bro.  P.  €•  34. 
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could  admit  no  doubt;  and  it  was  detennined,  that  the  fund  180L. 
might  be  given  to  one :  the  power  being  to  give  to  one  or  more»  KhnTu 
there  was  ne  room  for  the  Court  to  interfere.     In  Asiry  v.*  v. 

AHry  the  power  was  to  divide  among  his  three  daughters  in        Kemp. 
fiuch  proportions  as  the  wife  should  think  fit ;  and  the  Court 
was  of  opinion,  it*  must  be  equally  ;   unless  a  good  reason 
appeared.     That  I  take  not  to  be  the  rule  of  the  Court  now.    Not  now  the 
However,  it  is  perfectly  clear,  that  under  words  of  this  sort,  ^lc>  that  un- 
if  some  very  good  reason  does  not  appear,    which   I  admit  ^^^  *  power  to 
might  be  given  in  the  particular  case,  for  giving  a  very  small  *PP®*"   among 
sum  to  one,  such  a  disposition  cannot  be  allowed.  ..      must  t  k 

Then  we  come  to  some  cases  more  modern;  and  upon  which  eqaaUy,  unless 
the  rule  is  settled,  as  it  now  stands.   In  Menzey  v.  Walker  ( 32  ),  a  good  reason 
notwithstanding  the  reason  given,  viz.  the  provision  from  the  appears, 
grandfather,   yet  Lord  Talbot  thought,  under  the  words  in 
ihat  case  every  one  must  have  a  share,  and  not  an  illusory 
.  share.    The  next  case  is  Maddison  v.  Andreto  ( 33 ).     The  • 
principal  point  does  ^  not  bear  upon  this ;  but  this  was  held      L     ^^  J 
clearly,  that  each  of  the  objects  Uving  were  entitled  to  a  share ; 
and  that  no  discretioh  in  such  a  case  devolved  upon  the  Court.. 
Then  in  Coleman  v.  Seymour  (  34 )  it  was  held,  that  a  share 
must  be  given  to  each ;  and  that  a  share  not  illusory.     Th^ 
next  is  a  case  very  often  quoted,  Alexander  \,  Alexander  (35); 
which    seems    almost  to  decide  upon  such  words  as  these. 
Under  a  power  to  appoint  unto  and  among  such  children 
begotten  between  them  and  in  such  proportion  as  she  sha\I 
direct,  &c.  Sir  Thomas  Clarke  held,  that  each  must  have  some 
share ;  and  that  must  not  be  a  nominal  share. 

The  last  case  I  shall  take  notice  of  is  that,  which  has 
been  so  much  commented  upon,  BurreU  v.  Burrell{S6  ).  The 
testator  give  all  his  real  and  personal  estate  to  his  wife,  to 
the  end  she  might  give  his  children  such  fortunes  as  she 
should  think  proper,  or  they  best  deserve;  to  whom  he 
charged  his  sons  and  daughters  to  be  dutiful  and  obedient, 
and  loving  and  affectionate  to  each  other.  The  son  had  an 
estate  of  400/.  a-year.  The  wife  gave  two  daughters  SOOl. 
each ;  to  the  son  a  guinea }  and  the  remainder  to  two  other 

daughters. 

(32)  For.  72.  (3o)  2  Ves.  640. 

(33)  1  Vei.  57.  (36)  Amb.  660. 
C34)  tF<».t09. 
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daughtets.  It  is  impossible  to  suppose,  that  Liord  CaM 
laid  any  stress  upon  the  guinea.  I  cannot  conceive,  that  1 
considered  that  as  any  tHing;  for  it  is  now  too  well  se 
tied,  and  it  is  imposed  on  every  Judge  as  an  obligaticK 
whatever  may  be  the  inclination  of  his  own  opinion,  thi 
though  a  gift  of  any  part  is  a  good  execution  at  law,  jet 
e^ity,  unless  it  is  substantial  and  real,  it  is  the  same  as  i 
execution.  The  words  of  tho  report  leave  it  a  little  doubtft 
It  states  two  reasons;  and  concludes,  that.  Lord  Cawub 
being  of  the  same  opinion,  the  bill  was  disn>isscd«  I/h 
Camden  as  I  conceive,  was  of  opinion,  that  these  words  we 
so  ample,  that  if  she  thought  fit  to  give  nothing  to  one,  si 
might  so  execute  her  power.  I  will  not  say,  what  my  01 
opinion  would  have  been.  I  am  willing  to  subscrihe  to  thi 
of  Lord  Camden  upon  such  a  doubtful  question ;  being  pe 
fectly  satisfied,  that  in  setting  aside  these  appointment 
criticizing  upon  the  words  "  to  and  amongst,*'  &c.  and  d 
rule  as  to  illusory  shares,  the  Court  goes  against  the  inte 
tion.  I  must  therefore  think,  that  under  the  words  of  th 
will  Lord  Camden  thought,  the  wife  might  have  ^ven  A 
whole  to  one  child ;  and  had  a  right  to  exclude  any,  who  i 
her  opinion  did  not  want  it.  Then  ought  that  to  have  an 
effect  upon  these  words  ?    I  think  not. 

My  inclination  is  strong  to  support  the  execution  of  Ai 
power,  if  I  could  consistently  with  the  rules  I  find  established 
Finding  those  ndes  established,  I  must  consider  these  word 
with  reference  to  those  rules.  This  is  a  trust  beyond  a 
question.  What  is  the  effect  of  the  words  ^*  amongst  be 
**  children  ?"  Is  it  necessary  to  say  "  all  and  every  ?**  Ala 
under  v.  Alexander  and  the  cases  quoted  in  Swift  ▼.  Gregtf^ 
plainly  shew,  that,  if  it  was  not  for  the  word  '^  such  "  tfa 
word  *^  amongst "  would  require  a  distribution,  so  that  ever 
one  must  take  some  share.  A  Court  of  Law  says,  a  shan 
however  little,  will  be  sufficient.  The  power  must  be  exc 
cuted  according  to  the  words :  if  not,  it  will  be  bad  at  In 
I  shall  mention  PockUngton  v.  BaynCy  in  order  to  shew  tfaa 
•Lord  JTiurUm'fi  opinion  was  the  same.  His  Lordship  faek 
-an  acre  given  to  two  for  their  lives  was  illusory;  evidend; 
adopting  the  rule ;  which  is  too  firmly  established  for  ) 
Judge  to  extricate  himself  from  it.  I  wish  to  consider  then 
cases  as  going  upon  the  ground  of  fraud.     I  do  not  nodci 

tin 
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the  late  cases;  principally  because  most  of  them  were  deter-         ?B01.    . 
mined  by  me:    but  all    of  them^  Bristow  v.  /Warde{37)i        Kemp 
.Wilson  V,  Piggptt  (38),  and  Variderzee  v.  Adorn  (39),  are  r. 

upon  the  same  principle.  Kemp, 

I  am  sorry,  I  have  taken  so  much  time  upon  thb  cause; 
but  it  proceeded  from  an  earnest  wish,  that  the  parties  would 
compromise  it.     My  conclusion   upon  it    is,    that,  notwith- 
standing the  large  words,  every  child  must  have  a  share ; 
and  the  mother  was  bound  to  dispose  of  the  fund  so  as  to 
give  every  one   a  share.    She  has  done  so :  but  the  share 
given  to   her  daughter,   for  which  no  reason  appears,  suf- 
ficient to  justify  the  mother  as   a  trustee,  is  not  sufficient. 
All  the  provisions  from  others  will  not  do  to  exclude  her  from 
this  fiind;  for  Mrs.  Scaitergood  has  said,  each  shall  have 
a  share.    If  the  person,  not  the  person  creating  the  power, 
but  the  person  having  the  execution  of  it,  has  provided  for 
them  in  some  other  way,  that  is  sufficient ;  according  to  the 
Lord  Chancellors  opinion ( 40 ) ;   of  which  I  shall  always  be 
.glad  to  avail  myself.     But  in  this  case  I  am  under  the  ne? 
cessity  of  adhering  to  the  rule,  established  by  such  Judges, 
that  it  would  be  a  presumption  to  attempt  to  get  out  of  it  \ 
and  under  that  obligation  I  must  decide,  that  Martha  Kemp 
was  bound  to  dispose  of  this  property,  and  to  give  a  sub- 
stantial share    to  each  child;  and  that  the  words  are  not 
large  enough  td  enable  her  to  give  only  to  one.    Though 
I  had  ^some  doubt  as  to  that,  J  am  satisfied  ngw,  I  cannot      [  ^86S  ] 
make  that  construction;   and  am  bound   to  give    it  among 
all.    I  am  also  bound  to  say,  the  bequest  of  10/.  was  clearly 
meant  as  an  illusion  and  not  an  execution.    Therefore  the 
execution  is  void.    It  is  in  vain  now  to  lament,  as  I  have  in 
many  other  cases,  that  this  Court  did  not  follow  the  rule  of 
law :  but  now  this  is  so  settled,  that  no  Judge  will,  and  cer-r 
tainly  I  will  not ;  p^resume  to  go  against  it.     The  Court  must 
decide,  whether  the  share  is  substantial  or  not. 

For  these  reasons,  but  with  less  satisfaction  than  I  have 

■ 

had  in  any  other  judgment  I  have  given,  being  satisfied,  the 
party  creating  the  power  meant  a  much  larger  power  than  I 
can  hold  the  person  executing  it  had,.  I  must  declare  this 
appointment  void. 

(37)  Aaie,  Vol.  II,  330.  (40) %e%Brutowv. TTurcfe, ante, 

(38)  Ante,  Vol.  II,  351.  Vol.  II,  330.    Spencer  v.  Spei^ 
(30)  Ante,  Vol.  IV,  771.           ccr,  ante,  302,  and  the  note,  3^ 
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Rolls. 

l»00. 

Dec,  1st,  nth. 

IBOl. 

March  24ih.     T^Y  indentures  of  lease  and  release,  dated   the  16tfa  i 
A  son,  tenant  nth  ofFeftrtiory,  1746,  Abrahan^  Gapper,  Seijeant 

in  tail  in  re-  j^^^  conveyed  all  his  estates  in  the  <»>unties  of  Wilis  i 
^""t^orj  I^^in  ^^'^^^^  ^  trustees  and  their  heirs ;  as  to  the  WiM 
1769  loined  ^^^^^^s,  to  the  use  of  himself  for  life  without  unpeachm 
his  father,  te-  ^^  waste ;  remainder  to  the  use  of  Mary,  his  ^ife,  for  li 
nant  for  life,  in  remainder  to  the  use  and  intent,  that  the  trustees  should  ] 
a  recovery,  for  pertain  annuities  to  their  daughters  for  their  respective  livi 
the  purpose  of  g^^j  ^s  to  the  Wiltshire  estates,  subject  to  such  annuiti 
raising  3000/,     ^^  ^^ie  use   of  Henry  Gapper,  the   eldest   son  of  Serje 

,  ....    '   Gapper  and  Mary  his  wife,  for  life  without  impeachment 

and    resettling        ^'  ^ 

the  estate  •  the  ^^^® »  remainder  to  the  trustees,  to  preserve  contingent 

son  taking  back  mainders ;  remainder  to  the  use  of  his  first  and  other  « 

only  an  estate  successively   in  tail  male;  remainder   to    the    use  of  Roh 

for  life,  with  Gapper ^  the  second  son  of  Serjeant  Gapper ^  for  life,  and 

remamder  to  ijjg  g^g^   j^jj^j  other  sons  in  the  same   manner,   with  simi 

is     rs    ana  reu^^^jujers  to  Richard  the  third  son,  and  his  first  and  od 

^.           '      '  sons ;   remainder  to  the  daughters  of  Serjeant   Gapper, 

eqaily    he  tenants  in  common  in  tail  general,  with  the  ultimate  Hnutati 

might  have  had  *o  Serjeant  Gapper  in  fee. 

agaiost  that  •  The  uses  of  the  Son^^ersetshire  estates  were  declared,  as 

settlement  was  one  fourth,  to  Serjeant  Gapper  in  fee ;   and  as  to  the  otl 

lost  by  his  three  *  fourths  to  his  three  sons  respectively  in  tail  mt 

warn-  p^ggg  with  cross-remainders ;  and  the  ultimate  limitatioii  to  Seijei 
age  and'-  ^  •     r 

Gapper  in  fee. 
aeqaiescenca  ^^ 

till  after  the  "^^^  settlement  contained  powers  of  jointuring  and  kasi 

death  of  his  ^^  ^^  three  sons  when  in  possession;  and  a  power  to  Si 
father  in  1793 ;  jeant  Gapp^  to  revoke  the  uses. 

though  under  Serjeant  Gapper  died  in  1753.  His  widow  died  in  17( 
the  circum-  H^nri/  Gapper  died  in  1767,  without  leaving  any  isn 
s  ances      ere     ^^j  j|  ^j^^  daughters  of  Seijeant  Gapper   also   died  ni 

i.:i:#.      r   •  OUt   issuC. 

bihty  of  issae. 

Upon  that  ground  a  bill  hy  trustees  under  a  general  trust  for  his  creditors, 
claiming  as  purchasers  under  the  statute  27  EHz.  c.  4,  was  dismissed  ;  with* 
out  deciding,  whether  they  could  sustain  that  character ;  or,  how  far  a  seltis* 
mont,  merely  as  being  voluntary,  is  a^'ected  by  the  statutes  of  EUzmbeUu 
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Robert  Gapper  by  his  marriage  in  1754|  Widi  Hini^rd 
Sneyd  had  issue  two  sons,  William  Gapper  and  James  Webk 
Gapper.  The  eldest  aon  WilUam  Gapper  having  attained 
the  age  of  twenty-one  on  the  15th  oi  December^  1768,  upon 
the  appUcation  of  his  father,  who  was  then  in  distressed 
eircumstancesy  consented  to  join  in  suffering  a  recovery  to 
bar  the  intail,  and  to  limit  the  estates  for  a  term  of  years  in 
trust  to  raise  any  sum  not  exceeding  dDOO/.  for  Robert 
Gapper^  and  to  answer  his  then  occasions.  Accordingly  by 
indentures  of  lease  and  release,  dated  the  20th  and  21st  of 
January,  1769,  and  a  recovery  suffered  in  pursuance  thereof^ 
aU  the  estates  in  Wiltshire  and  Somersetshire,  wherein  they 
or  either  of  them  were  seised  of  any  estate  of  freehold  Of 
inheritance,  were  conveyed  to  Thomas  Carter  and  his  heirB» 
to  the  use  of  trustees  for  the  term  of  two  thousand  years, 
upon  trust  by  sale  or  mortgage  to  raise  any  sum  not  exceed^ 
ing  3000/.,  and  pay  the  same  to  Robert  Gapper {  and  after, 
the  expiration  or  other  sooner  determination  of  the  said 
term,  and  in  the  mean  time  subject  thereto  and  to  the  trusts 
thereof,  to  the  use  of  Robert  Gapper  and  his  assigns  for 
his  life  without  impeachment  of  waste ;  ren^ainder  to  the  uaa 
of  William  Gapper  and  his  assigns  for  bis  life  without  iuK 
peachment  of  waste,  remainder  to  the  use  of  Thomas  Carter 
and  his  heirs  during  the  life  of  WilUam  Gapper,  in  trust  t4 
preserve  the  contihgent  uses;  remainder  to  the  use  of  the 
iirst  and  other  sons  of  William  Gapper  successively  in  tail 
male ;  with  similar  remainders  to  James  Webb  Gapper  fiir 
life,  and  to  his  first  and  other  sons  in  tail  male ;  remainder 
to  the  use  of  Robert  Gapper,  the  father^  his  heirs  and 
assigns  for  ever. 

This  settlement  contained  a  power  to  the  son^  when  in  pos- 
session, to  jointure  and  provide  portions,  and  also  powers 
to  the  *  father  to  jointure  a  future  wife;  md  to  settle  the 
mansion-housei  but  subject  to^  waste,  upon  his  presj^t  wife. 

In  July  1769  the  sum  of  3000/.  was  raised  by  niortgage 
under  the  term ;  which  sum  was  wholly  paid  to  Robert  Gapr 
per,  the  £Either,  or  applied  to  answer  his  then  ocq^ons. 

By  indentures  of  lease  and  release  dated  the  13th  and  14ij[)L 
of  December,  17T6,.  reciting  the  indentures  ot  January  1769, 
^d  the  mortgage,  and  that  William  Miller ^  the  mortgagee, 
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had  knt  Robert  Gapper  a  fiurAer  ram  over  and  abofe  tbe 
8O00L,  and  that  thefe  was  then  due  to  MiOer  SMOl^  mi 
that  Dagge  More  had  agreed  with  Robert  Gapper  for  the 
purchase  of  his  estate  for  life  and  the  ultimate  referaon  or 
remainder  in  fee  of  and  in  the  said  estates  comprised  m  die 
said  several  indenturesi  Robert  Gapper  m  consideratkm  of 
the  sum  of  1001.  and  an  annuity  of  70/.  a-year  during  Ui 
life  conveyed  the  Wiltshire  and  Somersetshire  estates  to 
More^  his  heirs  and  assigns,  as  to  a  capital  messuage,  oa&ed 
Balaam  House  and  other  premises,  part  of  the  SomersetsUrt 
estates,  to  the  use  of  Robert  Gapper  for  ninety-nine  jfesn, 
if  he  should  so  long  live,  and  as  to  all  other  the  Somench 
shire  estates  to  the  intent  that  Robert  Oapper  should  recdre 
the  said  annuity  of  70/.  a-year,  with  powers  of  entry  and 
dbtress  for  securing  the  same ;  and  as  to  the  premises  com- 
prised in  the  term  of  ninety-nine  years,  from  the  detemun- 
ation  thereof  and  suhject.  thereto,  and  as  to  afl  other  the 
premises  thereby  conveyed,  to  the  use  of  More^  hb  heirs  and 
assigns  for  .ever,  subject  to  the  annuities  under  the  settkment 
of  1746,  the  term  of  two  thousand  years,  the  mortgage,  ai 
annuity  granted  by  Robert  Gapper^  during  his  life,  and  to 
the  subsisting  leases. 

In  February  1783  William  Gapper,  in  conaderadon  of 
lOOA  then  paid  and  100/.  to  be  paid  by  him  within,  twelte 
months  after  the  decease  of  Robert  Gapper,  purchased  Mort's 
interest  in  the  estate  for  life  of  Robert  Gapper  and  the 
reversion  in  fee. 

In  1783  James  Webb  Gapper  died  without  leaving  issue. 
In  1793  Robert  Gapper  the  father  died.  William  Gapper 
married  in  1779;  but  he  had  no  issue;  and  about  fifteen 
years  before  the  bill  was  filed  he  was  separated  from  his  wife; 
a  deed  of  separation  ♦having  been  executed.  His  wife  during 
the  greatest  part  of  that  period  has  resided  in  America  \ 
where  she  possesses  considerable  estates. 

By  indentures  of  lease  and  release,  dated  the  12th  and 
13th  of  July,  1799,  reciting,  that  William  Gapper  was  ir 
debted  to  the  several  persons  in  the  several  sums  set  opposite 
to  their  names  in  the  schedule  thereto,  and  that  being  desiroas 
to  discharge  all  his  said  debts  he  had  propelled  at  a  mcctiDg, 
which  he  gaye  notice  to  a)l  his  qreditors  to  attend,  to  f^ 

to 
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his  WiHshire  estates,  which  were  valued  at  more  than  the 
amount  of  all  the  debts  comprised  in  the  schedule,  in  trustees 
for  that  purpose ;  and  also  reciting,  that  he  was  possessed  of 
the  Wiltshire  estates,  subject  to  a  mortgage  of  3000/.,  for 
his  life,  with  remainders  to  trustees  to  preserve  contingent 
remainders;    remainder  to  his  first  and  other  sons  in  tail 
male;    remainder  to    himself  in  fee;   and  that  he  had  no 
issue  male,   and  had    been  upwards  of  fifteen  years  sepa- 
rated from  his  wife ;   who  had  during  the  greater  part  of 
that  time  resided  in  America ;  where  she  was  possessed '  of 
considerable  estates,  that  were  settled  upon  her  for  her  se- 
parate use,  and  that  a  deed  of  separation  had  been  executed 
by  him  and  his  wife,  he  for  more  effectually  securing  to  his 
several  creditors   the  payment  pf  their  debts  set  opposite 
their  respective  names  in  the  schedule  conveyed  the  WiU' 
shire   estates  to  Thomas  Brown  and  other  creditors,  their 
heirs  and  assigns;    upon  trust  with  all   convenient  speed  to 
sell,  and  pay  the  mortgage  debts  of  3000/.  and   100/.  and 
all  his  other  debts^  that  should  be  proved  due  to  the  per- 
sons mentioned  in  the  schedule ;  and  to  pay  the  residue  of 
the  purchase  money,  if  any,  to  William  Gapper^   his  exe- 
cutors,  &c.      It  w'as    provided,  that  in  case  any  doubt  or 
difficulty  should    be  made  respecting  the  tv^ie  of  William 
Gapper  to  sell  the  fee-simple  and  inheritance,  the  trustees 
should  institute  any  suit,  or  make  application  to  Parliament 
to  authorise  and  compel  the  then  trustees  or  trustee  to  pre- 
serve contingent  remainders  duriqg  the  life  of  WitUam  Gap* 
per  and  all  other  proper  parties  to  join  in  the  sale  and  con- 
.veyance. 

The  bill  was  filed  by  the  trustees  under  that  conveyance  on 
behalf  of  themselves  and  all  other  the  creditors  of  William 
Gapper  against  Carter^  the  trustee  imder  the  settlement  of 
January  1769,  and  William  Gapped y  l^ogge  More,  and 
the  assignees  of  the  mortgage  for  3000/.;  and  the  prayer 
of  the  bill  was,  that  the  Plaintiffs  *  may  be  enabled  to  carry 
the  trusts  into  execution ;  and  for  that  purpose  that  all.  the 
Defendants  may  be  decreed  to  join  in  a  sale  and  conveyance. 

It  did  not  appear,  that  any  settlement  was  made  upon 
the  marriage  of  William  Gapper;  and  it  was  said,  that  all 
^le  property  of  his  wife's,  which  was  considerable,  was  upon 
the  separation  settled^  to  her  separate  use. 
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The  Master  of  the  Rolls  directed  the  Comttd  for  the 
tnutee  to  support  the  interest  of  the  children  of  WiBiem 
Gapper;  supposing  he  should  baye  any;  obsaringy  thit 
the  Court  could  not  take  into  conaidermtiQi^  that  in  sB 
probability  there  will  be  no  childreii ;  and  though  dioe 
could  be  little  doubt,'  that  this  settlement  would  ha?e  beeo 
set  aside,  if  the  son  had  come  soon,  it  would  be  diflBcnk  at 
this  distance  of  time ;  the  son  having  married ;  and  the  wife 
supposing  him  tenant  for  life,  with  remainders  to  her  fint 
and  other  sons  in  tail  male. 


[•867  ] 


Mr.  Richards  and  Mr.  Plowden,  for  the  Plaintifis. 
The  object  of  this  bill  is  to  set  aside  this  settlement  of 
17G9y  operating  to  the  prejudice  of  tlie  son  and  of  crediton. 
It  is  a  hard  settlement  with  respect  to  the  son,  and  certaiiil; 
a  voluntary  settlement ;   and  which  under  the  circumstaim 
ought  not  to  have  been  made.    The  trustees  are  purchasen 
for  valuable  consideration.      Besides  that,    it  is  impossUe 
not  to  see,  that  improper  advantage  was  taken  by  the  fiidier. 
It  may  certainly  be  sometimes  an  advantage,  and  even  hod- 
able,  to  reduce  a  son  to  be  tenant  for  life :  but  it  is  nttml 
to  ask,  what  was  the  consideration.     If  he    had  a  view  to 
make  a  provisjon  for  his  brothers  and   sisters,  as  m  Ait* 
chant  V.  Kinc/iont  (41  ) ;  even,  if  at  was  to  make  a  prorisioi 
for  his  father,  the  Court  would  not  weigh  it  in  golden  scsks. 
But  there  ought  to  be  a  degree  of  attention  applied,  vbeo 
the  Court  finds  him  doing  an   act  considerably  to  his  own 
prejudice  the  moment  he  has  a  capacity  to  do  it.     The  fiuiier 
acquires  a  considerable  property.     It  does   not  appear,  thit 
that  he  advanced  money  to  his  son  beyond   his  means,  to 
pay  debts,  or  for  any  other  purpose ;  but  the  deed  merpi? 
states,  that  3000/.  was  to  be  raised    for   the  benefit  of  the 
father;    who  was  only  to,  keep    down    the    interest.    Its 
natural  to  ask  the  reason  of  all  this.      The  father  withoet 
any  reason  thinks  it  proper  to  make  a  provision  *  for  a  s^ 
cond  son.      The  eldest  son  by  being  made   tenant  for  Eb 
gets  nothing  in  any  shape.     No  alteration  of  any  sort  m 
proposed  in  his  favor.     His  estate  was  not  accelerated;  uA 
no  provision  was  made  for  his  maintenance  during  the  Efc 

<4l)  iJBro.  aC.  300. 
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of  hiis  father.     The  effect  of  the  settlement  was  all  against;' 

him.     That  of  itself  requires  some  investigation.     It  would 

h^ve  been  difficult  for  the  father  or  the  brother  to  have 

supported  this  deed .  against  the  eldest  son ;   who  cailie  of 

age  only  a  month  before  the  execution.    It  is  obvious,  that 

iipproper  influence  was  used.*    No  provident  man  could  have 

executed  this  deed.    The  fitther  had  an  additional  interest 

by  lessening  the  number   of  objects   to  take,  and  thereby . 

accelerating  his  own  remainder.    The  circumstances  of  ihb 

marriage  upder  this  settlement  and  the  length  of  tiilae  are 

certainly,   as  the  Court    has    observed,    strong  against  the 

Plaintiffl?.     But  the  marriage  was    not  had  upon  the  faith 

of  that  settlement.     If  at  the  time  of  the  marriage  he  had 

produced  the  settlement,  by  whicfh  he  appeared  to  be  tenant 

in  tail  or  tenant  in  fee,  and  he  turned  out  to  be  tenant  for 

life  only,  that  would  be  (t  case  of  great  hardiihip,  and  might 

be  represented  as  a  fraud  upon  the  wife  and  the  issue ;  but 

it  is  a  better  thing,    generally  speaking,   for  the  wife  and 

children,  except  th^  ^Idest  son,  that  the  father  should  be  te^ 

nant  in  tail  or  in  fee,  than  tenant  for  life  only  (42).     There 

is  no  fraud  therefore  upon  the  wife  or  issue  to  be  inferred 

on  that  ground ;    supposing  the   case  to   stand  only  upon 

the  validity  of  the  instrument.     With  respect  to  the  acqui-' 

escence,  the  father  lived  till  1793;-  and  during  his  life  the 

sop  had  no  means  of  asserting  his  right     During  his  father's 

life  he  had  nothing  but  the  remainder  Expectant  upon,  the 

death  of  his  father;  who  had  induced  him  to  do  this  in  1769» 

Without  any  property  of  his  own,  and  separated  ftom  his 

wife,  who  lives  in  America,  he  could  not  have  had  the  meana 

of  asserting  his  claim. 

The  other  ground,  upon  which  this  bill  is  filed  is,  that 
It  is  a  voluntary  settlement.;  and  as  such  void  against  pur<» 
chasers  within  the  Statute  S7ih  EUz.  ( 43 )«     It  cannot  be 

brought 


180i» 


(42)  Id  this  part  of  the  ar- 
gument it  was  sapposedy  that 
the  settlement.of  1760  gave  the 
SOD  DO  poifrers  of  joiotnriDg  and 
providiog  portioDs;  upon  which 
coDsiderable  stress  was  laid  :  but 
upoD  lookiog  ioto  the  deed  it  waa 
foupd  to  contain  such  powers. 


(43)  c.  4.  See  as  to  pur* 
chasers,  Doe,  on  the  demise  of 
Otky  V.  Mamning^  8  Etui^ .  69^ 
Hm  V.  Tka  Bishop  of  E^teUr^ 
2  Taunt.  69.  Pnlvtrirft  r:  Pfd^ 
vertoft,  post,  Vol.  XVIII,  84, 
and  the  ngptfi,  88. 
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brought  within  the  Statute  ISth  EUz.  (  44* ) ;  as  probably  & 
son  at  that  time  had  not  many  creditors  (  45  )•  The  opinioi 
thrown  out  by  Lord  Mamsfield  in  Doe  v.  Rautledge  ( 46 )  w« 
not  adopted  in  *  other  cases.  There  is  no  doubt,  a  vohmtu] 
settlement  i^  void  against  purchasers  for  valuable  consider 
ation;  and  though  creditors  cannot  at  this  time  shake  dn 
settlement  made  in  17699  these  trustees  for  creditors  are  ii 
a;  different  situation;  standing  here  as  purchasers  for  Tab 
af)Ie  consideration.  In  Grant  v.  Edes  (  47  )  the  Court  inter 
fered  for  subsequent  creditors  in  a  stronger  case.  Girfiji^ 
V.  Lowther  ( 48 ),  Daoies  v.  Weld  (  4S ),  Plait  v.  Sprigg  (  50  ] 
ha^set  V.  Clapham  (51 ). 


I       I 


■ ) 


Mr.  Healdj^  for  the  Defendant  Carter,  the  Trustee. 
This  deed  of  1769  stands  upon,  not  only  good  and  meri 
torious,  but  valuable  consideration.  The  objections  sn 
.  that  the  son  parted  with  ah  estate  tail ;  taking  back  onl 
an  estate  for  life:  and  that  the  father  took  the  ultimat 
remainder  in  fee,  and  the  sum  of  3OQ0/.  TVith  respect  t 
the  former  objection,  the  reduction  of  the  estate  tail  of  di 
son  to  an  estate  for  life  has  always  receiyed  the  favour  ani 
encouragement  of  this  C!ourt:  Winnington  v.  Foley  (5S] 
The  reason  there  stated  is,  that  it  is  the  means  of  presen 
mg  the  estate  longer  in  the  family.  This  was  confirmed  i 
ManseU  v.  McmseU  (53).  Then,  as  to  the  renlainder  i 
iee :  the  father  had  a  title  to  that  remainder  in  fee  by  d( 
scent.  With  respect  to  that  therefore  he  parted  with  nc 
thing,  and  got  nothing.  As  to  the  3000/.  that  part  of  di 
transaction  is  rather  a  proof,  that  the  son  perfectly  undei 
stood  what  he  was  doing.  As  to  that  he  could  not  be  m 
posed  upon.  He  must  have  been  aware,  when  consentiii{ 
that  his  father  should  take  that  for  his  own  benefit,  tlu 
he  was  doing  that^  which  he  was  not  absolutely  compelled  \ 
do.     It  proves  the  good  sense  of  the  son  rather   than  ai 

fax 


(44)  c.  6. 

(45)  See  Lush   v.    Wilkimon, 
ante;  384,'  and  the  references. 

(40)  Ckfwp.  705. 

(47)  Totk.  104. 

(48)  3  Ch.  Rep.  2G2. 


(49)  1  Fern.  181. 
(60)  2  Vem.  303. 

(51)  1  P.  Wms.  358. 

(52)  1  P.  Wmt.  63e. 

(53)  2P.  IFnu.  678;  see  pa 
083. 
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ftaud  in  the  father.  He  knew,  the  creditors  might  get 
possession  of  the  estate  during  the  father's  life*  It  was  wise 
therefore  in  him  to  permit  a  charge  by  way  of  mortgage 
rather  than  let  them  get  possession.  He  had  a  right  to 
limit  the  estate,  as  he  pleased,  as  tenant  in  tail ;  and  a  deed 
from  its  solemnity  imports  a  consideration  (54);  ^is  observed 
by  Mr.  Justice  WUmot  in  PiUans  y.  Van  Mierop  (  55  )*  This 
deed  was  made  thirty  years  ago.  The  £on  does  not  now 
complain  of  it  He  confirmed  it  at .  the  age  of  thirty-five 
by  the  purchase  from  Mare. 

It  is  said,  in  order  to  avoid  the  diflSculty  upon  the  Statute 
13th  Elizabeth f  that  the  Plaintiflb  are  not  creditors  merely, 
but  *  purchasers.  If  they  are  to  be  considered  purchasers, 
yet  as  purchasers  under  a  trust  for  payment  of  deeds  they  aiie 
to  be  considered  with  great  jealousy ;  for  such  debts  are 
obtained  from  men  under  a  sort  of  duress.  They  are  also  to 
be  considered  as  purchasers  under  articles.  They  could  not 
support  an  ejectment.  BiscoY.  The  Earl  of  Banbury  {5^). 
When  a  purchaser  wants  relief  in  this  Court,  notice  is  the 
cardinal  point  of  the  transaction ;  and  the  rule  laid  down  by 
Lord  Talbot  in  Collet  v.  De  Gols  and  Ward  ( 57 )  applies. 
The  Court  will  take  into  consideration,  tlie  comparative  equity 
of  the  parties. 

The  cases  upon  the  statute  27th  Elhiibeth  are  Very  irre- 
concileable.  GoocKs  Case  (  58 )  was  upon  a  fraudillent  con- 
veyance. As  to  a  mere  voluntary  conveyance  great  men  have 
differed.  The  first  case  is  Sti  Saviours  Case  ( 59 ) ;  that  a 
voluntary  conveyance  is  void  pritnd  facie,  not  absolutely^ 
A  case  cited  in  Lord  Teynham  y*  MuUins  ^60)  is  to  the  same 
effect ;  that  a  deed  may  be  voluntary,  and  yet  not  fraudulent. 
That  is  also  the  result  of  Alford  v.  Alford  and  other  cases : 
but  there  is  only  one,  WMte  v.  Hussey  ( 61 ),  in  which  such 
a  conveyance  was  held  void,  as  firaudulent,  without  referring 
it  to  a  jury.  The  other  cases  proceed  upon  the  principle,  that 
AS   the   statute    only  declares    fraudulent   conveyances  vpidf 

voluntary 


laou 


(54)  See     Mr.    Fonblanqu^B 
note,  1  Treat.  Eq.  335. 

(55)  3  Bur.  1003. 

(56)  iCk.Ca.  ZBl. 

(57)  Fm-.  65. 


(58)  5  Co.  60. 

(59)  Lane,  21. 

(60)  1  Mod.  119. 
(01)  Free.  Ch.  13. 
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wtAaMMrj  settlemefils    Bte  entUledl  to  great  privileges,    h 
JeiOk^  r.  Keymit{6St),  relied  m  princiiMaiy  bj  LotaifM. 
wicifc^  in  subsequent  cAses,  it  sras  held,   that  the  HMititimi, 
though  not  supported   by  Tahiable   oonsidenition,  wii  not 
fraudulent;  for  (hevewas  a  fior  and  hcbest  rcasoa  fa  mA 
m   settlement     That   doctrme   is    aupported    in  JAeU  f. 
Semne  (68)  mi  New9iead ^.  Searks  (9^)  I  and  mitaftseBf. 
Hammond (65)  Lord  Hardwieke  takes  pains  to  shew^  it  ii 
«nly  eridenoe  of  fraud.    Subsequent  cases  hare  leaDed  sgsinit 
that    In  Colman  r.  SarreU{Q5)  Lord  ThurUm held,  tlisttD 
raise  a  trust  a  meritorious  consideration  is  anffirfent    Tim 
doctrine  was  extended  to  a  great  degree,  perfectly  suflkiat 
to  support  the   present    settlement,   in  Myddlekm  ▼•  Ltd 
Kenyan  ( 67 ) ;   that,  if  the  co-operation  of  eadi  party  ws 
necessary  for  the  purpose  of  making  the  deed,  it  is  petfec% 
sufficient.     The    policy  of  the    statute  27th  EUMmbeik  n 
the  rtune  as  that  of  the  ISth  EUzabeth ,-    to  prevent  an- 
chief.    The  distinction  ii  upon  the  bond  fides  of  the  consi- 
deration ;  for  •  a-  conveyance  fraudulent  under  diose  stitiites 
may  be  upon  a  good    and   meritorious    consideration  (68). 
It  is  «aid|  that  Lord  Mansfield^s  opinion  in  Doe  ▼•  Boulkiige 
was  without  suffident  ground.   'Lord  Mansfield  does  not  Aen 
say,  that  a  voluntary  conveyance  is  void  or  good :  he  distis- 
guishes  between  a  fraudulent  conveyance  and  a  roluntaiy  £i- 
mily  settlement.     The  term  'Woluntary**  admits  of  nice  sbsdes 
of  difference  between  Ae  pouits,  where  the  parties  haie  no 
mutual  interest,  and,  where  both  execute  for  the  purpose  of 
•a  family  settlement,  Lord  Mansfield   says    as  to  tbe  Istter, 
notice  varies  it  much ;  and  compares  it  to  the  eases  upon  tk 
Registry  Act  ( 69  ).      This  is  confessedly  a  voluntary  hmb 
aettlement ;  and  they  have  notice.    Myddleton  r.  Lord  Kem/w 
is  still  stronger.     The  Lord  Chancellor  there   held,  diat  tbe 
sUghtest  consideration  is  sufficient  to    support    a  volontait 


(6-2)  I  Zev.  150,  287. 

(63)  iVes.  216. 

(64)  1  Atk.  206. 

(65)  1  Atk.  13. 

(66)  3  Bro.  C.  C.  12.    Ante, 
Vol.  I,  60. 

(67)  Ante,  Vol.  II,  391. 

(68)  That  even  valusble  con- 


sideration will  not  avail,  onles! 
it  is  also  bond  fidt^  see  rvyv* 
Cs«e,  3  €>>.  80,  and  Use  t.  itn^ 
ledgt^    Ckncp.  705. 

(69)  20  Aim.  c.  7.  See  JAd 
V.  Stainbridgt,  ante.  Vol  Ml 
47a. 
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family  settlement;  and  Roe  on  the  demise  of  Hdmericn  if. 
Miiton  (  70 ),  there  ( 71 )'  referred  to  by  the  Lord  Chancellor, 
is  an  authority  for  the  same  purpose ;  and  it  was  the  ground^ 
Upon  which  the  Lord  Chancellor  proceeded.  Lord  Chief  Jus- 
tice WUmot  there  says,  the  statute  27th  EUzabetk  was  made 
only  against  covinous  and  fraudulent  conveyances. 

It  has  been  repeatedly  held,  that  a  subsequent  valuable  con^ 
sideration  will  support  a  prior  voluntary,  or  even>  fraudulent, 
settlement,  by  reference.  This  is  as  old  as  the  statute  of 
Marlebridge  (78).  Tn  Prodgers  v.  Langham  (73)  it  was 
upon  that  doctrine  held,  that,  where  a  feofiment  was  made 
without  good  consideration,  or  even  by  fraud,  and  that 
leoffee  enfeoffs  another  for  valuable  consideration,  and  then 
the  original  feoffor  enters;  and  makes  a  feoffment  for  vain- 
nble  consideration,  yet  the  former  will  prevail  by  the  effect 
of  the  reference.  This  has  been  carried  to  the  extent,  that  a 
subsequent  good  deed  is  sufficient  to  support  a  prior  voluntary 
settlement;  or,  that  'a  subsequent  marriage  would  have  that 
effect  Kirk  v.  Clark  ( 74 ).  East  India  Company  v.  Cto- 
re/(75).  But  those  cases  are  not  so  strcmg;  for  the  party 
was  induced  to  marry  upon  the  settlement ;  and  had  full  notice 
of  it.  That  does  not  appear  either  in  Prodgers  v.  Langham 
or  this  case :  *  but  where  a  woman  marries  a  man,  who  has  a 
notorious  title  under  such  a  deed,  she  shall  be  considered  as 
having  purchased ;  and  her  title  under  that  deed  is  fixed  by 
the  accession  of  her  own  meritorious  claim ;  and  therefore  the 
subsequent  marriage  of  William  Gapper  in  this  case  supports 
the  prior  voluntary  settlement. 

The  cases  cited  for  the  Plaintiffs  are  either  inapfplicable,  or 
inefficient  to  this  purpose.  Grant  v.  Edes  proves  only,  that 
the  fa;ther,  the  son,  and  the  trustee,  have  a  right  to  join  in 
resettling  the  property.  Girling  v.  Lowther  militates  entirely 
against  Towns/iend  v.  Lawton  ( 76 )  and  other  cases.  jPavies  v. 
Weld  was  never  decided :  nor  is  it  entirely  applicable ;  for  the 

estate 
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(70)  2  Wils.  350. 

(71)  Ante,  Vol.  ir,  410.  See 
Mr.  Sanders's  note,  3  Atk.  18a, 
to  Gpring  v.  Nash, 

(72)  52 Hen.  III.  c.  6.  See 
Lord'CoAe't  comment,  2 /nirf  .111. 


(73)  1  Sid.  133.     See  post, 
Vol.  IX,  195. 

(74)  Pr.  Ch.  275. 

(75)  Pr.  Ch.  377. 
(70)  2  P.  Wms.  370. 
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estate  was  ipecial  tafl ;  and  it  U  said  (  77)  in  MamseU  ▼.  Mwh 
sett,  that  where  the  husband  and  tHfe  were  much  m  yean, 
had  no  prospect  of  issue^  and  the  estate  in  debt,  the  Courts 
may  perhaps  formerly  have  gone  so  far  as  to  decree  trustees  to 
join  in  a  sale ;  which  however,  it  is  added,  was  going  too  fu. 
Plait  V.  Sprigg  is  clearly  inapplicable :  the  settlement  bong 
only  of  an  Equity  of  redemption,  the  mortgagee  was  not 
bound,  but'  might  enter  or  foreclose ;  and  the  husbsnd  sod 
wife  not  being  able  to  redeem,  a  sale  was  absolutely  necessaiy; 
and  it  is  said  (,78 )  in  Mdnsell  v.  Mansell,  that  the  mortgagee 
Areatened  to  -enter.  In  Barnard  ▼•  Large  (  79  )  that  is  re- 
ferred to  by  the  Master  of  the  Rolls  as  a  case  of  extreme 
necessity*  In  Basset  v.  Clapham  it  does  not  appear,  that 
the  settlement  was  set  aside  under  the  statute  of  EUzabdk 
The  bill  is  stated  to  have  been  filed  by  creditors,  not  par- 
chasers.  It  was  therefore  considered  in  the  light  of  t 
fraudulent  settlement.  That  case  is  probably  inaccurately  r^ 
ported.  In  several  other  cases  referred  to  by  Mr.  Cox  (80) 
it  is  not  mentioned ;  and  the  course  of  the  Court  b  direcdj 
against  it :  the  principle  being,  that  a  trustee  may  join  a 
destroying  contingent  reminders  in  any  settlement ;  provided 
it  is  for  the  purpose  of  resettling,  to  preserve  the  estate  in  the 
family ;  and  the  Court  will  for  that  purpose  compel  him  to 
join :  but  where  he  joins  for  the  purpose  of  alienating,  for 
paying  debts,  &c.,  if  is .  a  breach  of  trust ;  and  there  is  do 
difference,  whether  it  is  a  voluntary  settlement,  or  for  valuable 
consideration,  or  by  wilL 

This  is  for  the  express  purpose  of  alienating  the  propert}*; 
giving  it  up  to  creditors ;  and  defeating  the  rights  of  those 
ultimately  to  be  benefited,  if  ever  they  come  into  existence. 
The  articles  of  separation  do  not  signify.  Be^des,  the  wife 
may  die ;  and  he  may  marry  again.  Lastly,  if  the  opinion  of 
the  Court  should  be  against  this  settlement,  yet  there  can  be 
no  decree  upon  this  bill ;  which  does  not  charge  fraud.  In 
that  respect  it  is  within  the  Lord  Chancellor's  obscrvadon  ( 81 } 
in  Myddleton  v.  Lord  Kenyan ;  that  a  declaration,  that  tk 
deed  ought  to  be  set  aside  for  fraud  would  be  inapplicable  to 

tbe 

(77)  2  P.  Wmi.  085.  (80)  In  the    note   2  P.  ITai. 

(78)  2  P.  Wmi.  685.  358. 

(79)  1  Bro.  aC.53a.  (81)  Ante,  Vol.  II.  402. 
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the  frao^e  of  the  bill,    and  without  any  thing  to  warrant  it 
upon  the  record. 

Mr.  Bicliards,  in  Reply« 

The  separation,  I  admiti  is  ^|f>perly  put  out  of  the, case. 
The  question  therefore  really  is,  whether  this  settlement  is  or 
is  not  good  against  these  Plaintiffs.     I  cannot  concur  in  attri- 
buting any  merit  to  the  settlement,  any  thing  praiseworthy  to 
the  conduct  of  the  father,  or  any  particular  attention  to  the 
situation  of  his  son«    He  calls  upon  the  young  man  a  month 
after  his  attaining  twenty-one  to  abridge  his  interest  to  a  bare 
tenancy  for  life,  and  to  charge  3000/.  for  his  £stther.     The 
son  being  tenant  in  tail  in  remainder  might  have  levied  i^  fine^ 
and  acquired  a  b^^  fee  against  his  own  issue  in  the  Ufe  of  the 
father;  and  have  carried  it  to  market.    He  had  an  interest 
considerably  larger  than  the  estate  for  life  he  took  under  this 
deed.     How  can  it  be  said  to  be  an  act  of  prudence  in  him? 
The  father  remained^  as  he  was  before ;  but  reduced  his  son. 
I  do  not  complain,  that  the  father  took  the  ultimate  fee  .to 
himself;  for  he  had  that  interest  before:  but  I  complain,  that 
he  accelerated  his  fee  by  abridging  the  rights  of  his  son,  who 
takes  a  less  interest  than  he  had  before;  and  the  ultimate 
remainder  of  the  father  is  brought  nearer.      The  father's 
hiterest  is  exclusively  attended  to.    Family  settlements  ought 
always  to  be  prepared  with  due  attention  to  the  real  interests 
of  the  father :  but  in  this  instance  the  father  dealing  with  thia 
very  young  man  barely  twenty-one,  takes  great  advantage  to 
himself ;    and    gives  nothing  but  disadvantage  to  his  son. 
Beyond  all  doubt  the  settlement  is  voluntary.    Nothing  moved 
to  the  son  as  a  consideration ;  and  this  advantage  is  taken  of 
his    experience,    when  barely  of  an  age   to  put  his    hand 
to  the  deed.     At  best  it  is  only  voluntary;  *and  if  not  to  be 
called  fraudulent,  it  flowed  from  the. exercise  of  some  sort  of 
undue  influence  over  the  young  man's  mind. 

That  family  settlements  have  been  establishedi  where  there 
was  anything  like  a  consideration,  is  perfectly  agreed :  but 
there  is  no  case  of  that  sort,  where,  not  only  there  was  no 
consideration,  but  the  young  man  was  imposed  upon.  Myd-- 
dleton  V.  Lord  Kenyon  is  wholly  dissimilar.  There  the  father 
complained.    In  Kinchani  y.Kinchant  the  father  paid  a  great 
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1B01.         many  of  the  son's  debts ;  and  it  was  a  very  delibenfe  trans- 
action.     Lord  Kenyan  however,  then   at  the -Bar,  was  modi 
dissatisfied  with  the  judgment  of  Mr.  Justice   Gould.    The 
dispute  was  purely  between  the  father  and  son.     The  tnns- 
action  was    conducted  wi^Bbvery  possible    deliberadoo  and 
fairness :  instructions  being  taken  by  a  very  capable  attorner. 
Mr.  Justice  Gould  laid  great  stress  upon  the  propriety  of  the 
settlement ;  giving  the  sisters  a  provision.     All  that  was  stated 
upon   the    settlement.      This  is  nothing   but   a  pure  naked 
settlement;  taking  from  the   son  and   giving   to   the  ftther 
these  advantages.     The  dates  shew,    that   the  father  codd 
not  have  paid  debts  for  his  son,  as  in  that  case ;  unless  die 
Court    infers,    that    he    paid    debts   contracted   during  die 
minority.    It  is  impossible  therefore,  if  this  had  been  discussed 
in  due  time,  that  this  could  have  been  considered  a  good  set* 
tlement    between   a  father  and  a  son.      I  admit  a  settlement 
voluntary,  or  even  fraudulent,  may  be  made  good  by  a  subse- 
quent act.     But  there  is  nothing  of  that  sort  in  this  case; 
unless  the  marriage  is  applicable.     The  ti*ansaction  with  Mort 
does  not  bear  upon  it;  and  cannot  operate  as  a  confirmatioi 
of  the  settlement  of  1769.     There  was  no  act  or  acquiescence 
binding  the  son  to  sanction  it.     The  father  hved  until  IT^ 
That  must  never  be  forgot.     The  son  had  not  doring  bis  Uie 
the  means  of  disputing  it.     It  is  true,   he   married ;  but  doc 
upon   the  faith  of  this  deed.     There  was  no   inducement  i9 
marry  him  from  this  settlement,  or  from  his  being  tenant  tW 
life,  &c.  ;  and  the  power  of  providing  for  his  wife  and  children 
was  very  much  reduced.     No  settlement  was  made  upon  his 
marriage.     The  father  of  Mrs,  Gapper  gave  her  nothing  upoa 
her    marriage:    but  upon    the    separation     all    her   fortune, 
which  is  considerable,  was  settled.     The  case   of  Prodgtn  t. 
Langham  is  very  different.     The  daughter,  in  possession  of 
the  lease  and  the  leasehold  property,  marries,  beUeving  herself 
entitled  to  it. 
[  874  ]  Then  the  question  is,  whether,  admitting,  the  Plaintiffs  are 

purchasers  for  valuable  consideration,  they  are  entitled  undff 
the  statute  27th  Elizabeth.  I  am  aware,  how  Lord  Mont 
field  qualified  his  opinion  upon  voluntary  settlements:  yet 
that  was  not  acted  upon.  Notice,  I  admit,  though  it  makes 
no  difference,    if  the   deed  is  void  at    law,    is   material  io 
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equity  (82);  and  in  that  case  the  Court  would  lay  hold  of 
any  circumstance.  Many  of  the  cases  cited  apply  to  a  vo- 
luntary settlement  in  a  family ;  which  is  undoubtedly  good  as 
among  them.  Myddleion  v.  Lord  Kenyan  was  a  question  be- 
tween the  family :  the  father  who  made  the  settlement,  filing 
the  biU  to  set  it  aside.  Kinchant  v.  Kinehant'i%  a  case  of  the 
same  description.  If  the  settlement  is  fair,  the  Court  will 
never  set  it  aside  as  between  the  parties.  Prodgera  v.  Lang^ 
ham  proves  the  proposition.  The. settlement  was  estabUshed 
on  account  of  the  marriage :  but  in  the  same  case  it  is  saidf 
a  voluntary  conveyance  would  be  void  as.  against  a  purchaser 
for.  valuable  consideration,  as  being  merely  voluntary.  The 
question  in  this  Court  is  always,  whether  it  is  vcdtxntary  or 
not.  The  decisions  from  Twyne^s  Case{%&)  to  this  time^ 
Newstead  v.  Saarles  and  all  the  others,  though  many  Judges 
have  expressed  some  disapprobation,' '  have  been  uniform, 
that  a  voluntary  conveyance  is  void  against  a  purchaser  for 
valuable  consideration,  and  covin  or  fraud  are  not  required 
in  order  to  set  it  aside.  There  is  not  one  case  deciding; 
that  such  la  purchaser  has  not  a  right  under  the  statute  so 
to  consider  it.  They  all  state,  that  as  against  him  the  sin^ 
gle  circumstance,  that  it  is  voluntary,  is  a  badge  of  fraud* 
Basset  v.  Clapham  is  in  point.  There  the  ti-ustee  was  called 
upto:  but  it  makes  no  difference,  that  the  bill  is  filed  by  the 
trustees,  if  they  cannot  execute  the  trust,  as  they  cannot  ijx 
this  instance,  without  the  aid  of  the  Court.  The  ojbjectipn 
from  articles  doe^  not  arise.  This  is  not  in  articles.  The 
conveyance  is  made.  The  subject  is  gone.  The  Plaintifi^ 
come  here  having  an  estate  conveyed  to  them,  calling  on  the 
Court  to  assist  them  in  the  execution  of  their  trust,  which 
they  cannot  execute  at  law.  or  without  the  aid  of  this  Court; 
«rhe  principle  and  the  rights  of  the  parties  are  precisely- th^ 
same  as  in  Basset  v.  Clapham.  Dames  v.  Weld  was  not 
cited  for  the  purpose  of  shewing  a  decision;  but  that. at  that 
time  the  Court  were  in  the  habit  of  considering  this  sort  of 
case  as  feasible.  I  adroit,  that  would  not  do  now:  but  at 
that  time  it  *  was  not  considered  so  absurd  to  attempt  to  set 
aside  a  settlement,  where  there  was  such  great,  improbability 
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of  narriage.  This  aetdement,  if  impeadied  sooa  after  it 
was  made,  could  not  have  atood  an  hour.  It  is  contamiiiitedy 
I  will  not  say  by  fraud,  but  by  undue  influence ;  so  diit  it 
could  not  have  stood  against  the  son  $  and  there  ii  do  set 
or  acquiescence  by  him  to  confirm  it.  From  179S  it  ii  im- 
possible to  consider  his  not  stirring  as  an  acquiescence.  The 
case  is  now  therefore  to  be  considered  in  the  same  light, 
as.  if  this  had  happened  soon  after  the  execution  of  the  set- 
tlement; when  the  son  or  any  person  claiming  under  him  Blight 
have  set  it  aside.  The  Plaintiffs  at  least  stand  in  his  place: 
but  under  Basset  v.  Clapham  they  are  entitled  as  purchtien 
for  valuable  consideration  to  consider  this  settlement  voids 
and  to  be  enabled  to  execute  their  trust. 


MmreklUk. 


The  Master  of  the  Rolls. 

This  is  a  very  curious  case :  but  the  ground,  upon 
I  *shall  decide  it,  will  not  make  it  necessary  for  me  to  enter 
into  all  the  learning,  that  was  displayed  in  the  argument  It 
was  extremely  well  argued  on  both  sides.  I  mean  to  say,  I 
feel  myself  extremely  obliged  to  Mr.  Healdi  who  undertook 
the  task  at  my  desire  and  earnest  recommendation.  He  ins 
set  up  here  to  defend  the  rights  of  persons,  who  might  pos- 
sibly come  fit  esse.  Feeling  it  his  duty,  standing  for  the 
trustee,  to  contend  as  if  those  persons  were  real  parties  before 
the  Court,  he  has  certainly  done  them  ample  justice;  and  I 
believe,  I  have  every  information  I  could  receive;  asd  the 
cause  could  not  have  been  better  argued;  but  the  decree 
will  be  made  upon  a  much  narrower  ground  ;  and  it  will  not 
he  necessary  to  enter  into  the  consideration  of  the  statutei 
13th  and  27th  Elizabeth. 

The  bill  is  brought  to  set  aside  a  settlement  executed 
under  an  agreement  between  a  father  and  a  son  in  1769. 
This  transaction  then  took  place.  Robert  Gapper,  the  htber, 
was  then  seised  for  life;  with  remainder  to  his  first  and  otfao 
sons  in  tail  male,  and  the  reversion  in  fee  in  himself  as  bar 
of  his  father.  Under  these  circumstances  WilUam  Gappffi 
the  eldest  son,  was  prevailed  on,  as  it  is  said,  improperly,  ao^ 
perhaps  so,  very  soon  after  he  came  of  age  to  reduce  himself 
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to  be  tenant  for  Ufei  and  to  raise  30002.  for  the  benefit  of 
his  father;  as  it  appears.  It  is  said,  this  standing  *by  itself 
was  such  an  exercbe  of  parental  authority  as  this  Coiurt  wiU 
not  endure ;  that  a  son  shall  assist  his  father  with  such  a  sum,- 
and  without  any  cause*  or  consideration  reduce  himself  to  be 
tenant  for  life.  I  am  not  clear,  that,  stating  it  in  that  way, 
if  a  complaint  had  been  made  inunediately  to  the  Court,  and 
the  £stther  was  alive  to  state  the  real  transaction,  the  Court 
would  not  relieve:  but  I  do  not  choose  to  give  an  opinion  even 
upon  that.  The  consequence  was,  a  recovery  was  suffered; 
and  the  effect  was  that  I  have  stated.  But  there  has  inter- 
vened a  material  transaction;  which  upon  the  argument  and 
the  cases  quoted  has  put  an  end  to  the  equity  of  the  son  to 
set  this  aside  at  this  distance  of  time  and  under  these  cir- 
4cumstances.  The  son  acquiesces  udder  this  settlement;-  and 
marries.  It  is  said,  there  was  no  settlemmt  upon  his  mar* 
riage;  and  there  is  no  evidence,  that  this  entered  into  the 
consideration  of  the  lady.  She  is  still  living:  but  it  is  said, 
there  is  no  probabiUty  of  children.  They  live  at  a  distance 
from  each  other;  having  been  long  separated.  It  is  howr 
-ever  admitted,  I  cannot  act  upon  that;  but  must  suppose  a; 
possibility  of  children.  The  law  cannot  be  altered  by  my 
opinion  as  to  the  probability  of  that  event.  The  question 
then  is,  whether  the  children,  supposing,  there  may  be  chil- 
dren, have  a  right  to  be  protected  against  the  right  of  the 
son  to  set  this  aside.  The  father  died  in  179S.  No  attempt 
had  been  made  to  that  time  to  affect  the  settlement  either 

I 

at  law  or  in  equity.  But  after  that  time,  after  the  father's 
death,  I  will  suppose  very  soon  afterwards,  this  bill  is  filed ; 
praying  the  Court  to  interfere,  and  compel  the  trustee  to  pre- 
serve the  contingent  remainders,  for  he  is  the  only  person  I 
can  act  upon,  to  convey  to  the  uses  of  the  deed,,  by  which 
William  Gapper  becoming  extremely  encumbered  conveyed 
to  trustees,  upon  trust  to  sell  for  the  payment  of  his  creditors 
in  general;  for  it  is  not  a  particular  purchase  for  valuable 
consideration ;  except  as  such  a  deed  for  the  payment  of  cre- 
ditors generally  can  be  so  considered.  But  this  is  in  a  Court 
of  Equity*  They  do  not  insist,  that  all  this  is  void  at  law. 
I  will  give  them  liberty  to  make  out  at  law, .  that  thb  deed 
was  fraudulent  and  void  upder  the  ^statute.    But  they  come 
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to  be  tenant  for  Ufei  and  to  rake  3000/.  for  the  benefit  of 
his  father;  as  it  appears.  It  is  said,  thb  standing  *by  itself 
was  such  an  exercise  of  parental  authority  as  this  Coiurt  wiU 
not  endure ;  that  a  son  shall  assist  his  father  with  such  a  sum, 
and  without  any  cause*  or  consideration  reduce  himself  to  be 
tenant  for  life.  I  am  not  clear,  that,  stating  it  in  that  way, 
if  a  complaint  had  been  made  inunediately  to  the  Court,  and 
the  &ther  was  alive  to  state  the  real  transaction,  the  Court 
would  not  relieve:  but  I  do  not  choose  to  give  an  opinion  even 
upon  that.  The  consequence  was,  a  recovery  was  suffered ; 
and  the  effect  was  that  I  have  stiated.  But  there  has  inter- 
vened a  material  transaction;  which  upon  the  argument  and 
the  cases  quoted  has  put  an  end  to  the  equity  of  the  son  to 
set  this  aside  at  this  distance  of  time  and  under  these  cir- 
iCumstances.  The  son  acquiesces  udder  this  setdement;-  and 
marries.  It  is  said,  there  was  no  setdemmt  upon  his  mar- 
riage; and  there  is  no  evidence,  that  this  entered  into  the 
consideration  of  the  lady.  She  is  still  living:  but  it  is  said, 
there  is  no  probability  of  children.  They  live  at  a  distance 
from  each  oth^r;  having  been  long  separated.  It  is  how- 
ever admitted,  I  cannot  act  upon  that ;  but  must  suppose  a; 
possibility  of  children.  The  law  cannot  be  altered  by  my 
opinion  as  to  the  probability  of  that  event.  The  question 
then  is,  whether  the  children,  supposing,  there  may  be  chil- 
dren, have  a  right  to  be  protected  against  the  right  of  the 
«on  to  set  this  aside.  The  father  died  in  1793.  No  attempt 
had  been  made  to  that  time  to  affect  the  settlement  either 
at  law  or  in  equity.  But  after  that  time,  after  the  father's 
:death,  I  wiH  suppose  very  soon  afterwards,  this  bill  is  filed ; 
praying  the  Court  to  interfere,  and  compel  the  trustee  to  pre- 
serve the  contingent  remainders,  for  he  is  the  only  person  I 
can  act  upon,  to  convey  to  the  uses  of  the  deed,,  by  which 
WUUam  Gapper  becoming  extremely  encumbered  conveyed 
to  trustees,  upon  trust  to  sell  for  the  payment  of  his  creditors 
in  general;  for  it  is  not  a  particular  purchase  for  valuable 
consideration ;  except  as  such  a  deed  for  the  payment  of  cre- 
ditors generally  can  be  so  considered.  But  this  is  in  a  Court 
of  Equity*  They  do  not  insist,  that  all  this  is  void  at  law. 
I  will  give  them  liberty  to  make  out  at  law, .  that  this  deed 
was  fraudulent  and  void  upder  the  ^statute.    But  tliey  come 
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here  upk)n  a  mixed  case;  that  it  is  either  abedutely  foid 
under  the  statute,  or  a  stretch  of  parental  authority,  whkh 
this  Court  will  not  suffer  to  operate  against  the  son.  Stq>- 
pose  the  bill  brought  upon  the  latter  ground;  that  Durt 
ever  be  wiAout  affecting  the  rights  *  of  others ;  for  if  the 
son  has  donie  any  act,  by  which  others  acquire  righti 
•  upon  the  supposition,  that  his  right  is  according  to  the  deed, 
it  is  not  competent  to  him  to  come  upon  efrcumstances,  wA 
arising  out  of  it,  to  set  it  aside. 

Another  rule  affecting  thb  case  is,    that  the  appUcstion 
should   be  made  in  such  time,  that   tlie  transaction  csn  be 
known  and  sifted  to  the  bottom.      It  is   said,  the  dediioB 
in  Khchant  v.  Kine/uuit  did  not  meet  the  approbation  of  a 
noble  lord;   and  I  confess,  I  think,  with   some   reason.    I 
admit,  it  is  very  differelit  from  this  case ;    for   it  does  not 
appear,  that  there  was  any  thing  here,    that  the  son  could 
gain :  but  I  do  not  choose  to  lay  it  down,  that  under  snj 
circumstances   such  a  transaction  can   be   set  aside.     I  do 
not  know,  ^hat  debts  the  father  might  have  i>aid  for  this 
young  man.     I  cannot  tell  under  these  circumstances,  hov 
much  of  this  sum  of  3000/.   might  have   been   applied  far 
the  son.     I  should  make  wild  work  in  letting  the  son  come 
and  complain   at  any  distance  of  time.      What   was  there 
unreasonable  in  tying  himself  up  to  an  estate  for  life,  and 
leaving  it  to  his  children  ?     Perhaps    under    these  circum- 
stances  it  would  be   better  for  him.     But,   though  transac- 
tions  of  this  kind  will  be  looked  at  with  jealousy,   that  the 
father  should  not  take  an  improper  advantage  of  his  autho- 
rity,   the  complaint  must  always    be    made    in    time;   not 
after  the   father  is   dead,   and   the  son  has  entered  into  as 
act,  by  his  marriage,  under  which  immediately,  the  moroent 
it  is  celebrated,  persons  unborn  acquire  a  right. 

The  case  of  Prodgers  v.  Langham  was  relied  on  to  shew, 
that  circumstances  ex  post  facto  may  make  good  a  setde- 
ment,  that  might  have  been  impeached.  The  meaning  of 
it  is,  that  though  the  estate  does  not  appear  to  have  been 
settled  on  the  marriage,  it  may  be  intended  to  be  an  in- 
ducement to  consent  to  the  marriage;  and  then  the  father 
shall  not  afterwards  set  up  a  subsequent  conveyance  for 
valuable  consideration;   to  put  an  end   to   that  conreyance, 

upon 
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ixpdn  the  faith  of  which  that  marrfjuge  was  contracted.     Kirk         IBOK 
V.  Clark  (Si).     Roe  on  the  demise  of  Hqmerton  Y.MitioHy        Brown 
a  case  at  law^  proceeds  pretty  much  upon  the  same  ground*  r. 

Observe  the  argument  of  Chief  Justice  Wilnot.    The  mother      Qartbr, 
had  given  up  nothing;   for  she  only  change^  her  annuity 
from  the  whole  to  a  part  of  the  estate.      How  they  wanted 
the  assistimce  of  the  mother,  what  good.it  did,  I  cannot 
see.     The  Chief  Justice  states  the  objection  thus : 

*'  But  it  Fa3  objected,  that  John  was  seised,  and  could  [  878  ] 
''have  made  the  settlement  without  the  mother;  and  that 
**  in  truth  no  real  or  good  consideration  moved  from  her 
''  at  all ;  for  that  she  still  had  her  annuity  charged  upon 
*'  part  of  the  lands :  in  answer  to  this  the  applying  to  the 
^'mother  shews,  thatJoAn  Hamerton  could  not  have  made 
^*  a  settlement  agreeable  to  the  lady*s  friends  without  th^ 
♦'mother." 
That  I  do  not  see  at  all. 

The  Chief  Justice  adds,  that  any  consideration  given 
by  the  mother  would  have  made  her  a  purchaser  for-  her 
younger  sons;  and  by  the  limitation  to  the.  daughters  of  the 
marriage  after  that  to  the  two  brothers  oiJoJm  Hamerton, 
it  was  as  plain,  the  mother  intended  her  sons  should  be 
preferred,  as  if  she  had  said^  she  would,  not  change  her 
security  from  the  whole  to  a  part  of  the  lands,  unless  ke 
would  do  that. 

Observe,  what  sort  of  consideration  this  apparent  con- 
sideration moving  from  her  is;  and,  whether  the  principle 
must  not  be,  that  dxose  concerned  in  it  had  in  contemplatioii 
this  remainder  to  the  other  sons ;  and  that  was  sufficient  to 
protect  it. 

Kirk  v.  Clark  is  an  extremely  strong  case.  Parol  evi- 
dence was  given  of  some  discourse  as  to  this  settlement : 
but  that  I  do  not  think  makes  much  difference,  for  it  is 
not  to  be  supposed,  the  parties  are  ignorant  of  the  circum- 
stances of  the  person  going  to  marry.  The  father  had 
settled  the  reversion  of  the  copyhold  estate  upon  the  son, 
for  the  purpose  of  lessening  the  fine  to  b^  paid.  The 
parol  evidence  was,  that  afterwards  upon  the  treaty  for  th^ 
pon*s  marriage   the  friends    of  the  Ia4y  proposed  to  have 

tlic 
(84)  Pre.  Ch.  -270. 
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the  copyhold  estate  setde^  with  a  leasehold  estate ;  ftatii 
that  they  relied  chiefly  upon  the  copyhold  as  an  cquh 
lent  for  her  fortune;  upon  which  the  fether  said,  he  h 
setded  that  abready  upon  his  son.  But  it  is  very  extraoit 
nary,  that  it  made  no  part  of  the  artifdes^  ind^pendeot 
that  evidence. 

Am  I  to  be  told,  when  a  man  having  an  estate  seCdi 
upon  him  and  his  sons  in  strict  settlement  by  an  um 
peached  deed,  has  married,  am  I  to  say,  after  that,  d 
was  a  voluntary  conveyance ;  and  therefore  he  is  tenant 
tail;  and  the  issue  of  the  marriage  are  not  to  have  ai 
interest  ?  I  say,  that  is  a  fraud ;  ^  and  a  person  gon 
to  treat,  and  holding  himself  out  so,  is  guilty  of  finui 
The  answer  is,  the  wife  and  the  issue  of  the  marriage  i 
purchasers ;  and  he  must  be  considered  seised  accordii 
to  that  deed.  It  does  not  appear  here,  that  it  was  regards 
as  the  principal  inducement ;  but  it  might  be  so.  Tl 
lady  had  a  right,  the  children  have  a  right,  to  have 
considered,  that  he  had  the  estate,  which  he  appeared 
have ;  and  I  should  do  gross  injustice  in  taking  away  ik 
benefit.  Therefore  I  am  of  opinion,  though  it  does  a 
appear,  that  the  friends  of  the  wife  did  speculate  upon  thi 
and  take  it  into  consideration,  it  must  be  presumed,  tb 
did  act  upon  it;  and  the  husband  has  not  a  right  now 
disturb  it  Upoi;i  die  principles  of  these  cases,  no  noti 
being  taken  of  this  before,  and  there  being  great  doot 
whether  a  Court  of  Equity  would  interfere,  unless  gro 
injustice  appears,  I  must  hold  it  impossible,  unless  the  » 
makes  his  complaint  in  reasonable  time ;  when  the  circoi 
stances  can  be  known,  and  these  family  transactions  can  I 
unravelled.  If  I  see  a  father  taking  away  the  estate  fro 
his  son  without  consideration  by  the  influence  of  his  m 
thority,  that  is  a  strong  case:  but  here  it  is  impossible  I 
.  me  to  know,  how  he  maintained  the  son;  or,  whether  ai 
of  this  i&oney  was  applied  for  him.  There  ia  no  one 
sustain  the  question.  The  issue  of  the  marriage  stand 
a  more  fevourable  light  than  the  other  persons  in  remai 
der  over. 

Upon  the  whole  this  is  not  a  case^  in  which  the  Court  c 
pompel  the  trus^e  to  act,  or  any  thing  to  be  done  -  unk 
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the  Plaintiffs  can  set  it  aside  at  law.  Therefore  withoat 
determining,  whether  this  is  a  void  settlement  at  law,  I  can- 
not give  the  relief  prayed.  The  ground  I  go  upon,  without 
entering  into  the  question,  how  far  relief  could  be  given,  if 
all  the  circunistances  were  brought  before  the  Court  recently 
and  during  the  father's  life,  is,  that  after  a  marriage,  hj 
which  the  first  and  other  sons  were  entitled  to  legal  estates, 
protected  by  trustees  to  preserve  contingent  remainders,  I 
pannot  upon  this  bill  in  the  absence  of  persons,  who  may 
claim,  indeed,  before  their  birth,  interfere  to  have  the  legal 
estate  taken  out  of  thenu 

T^he  bill  therefore  must  be  dismissed  (85). 

(85)  TwtddM  v.  TweddeU,  1  Twm.  1. 
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TN.the  Vacation,  on  the  I4th  of  April.,  Liord  Lou< 
BOROUGH,  afterwards  created  Earl  of  Rosslyn,  resigi 
the  Ghreat  ISeal ;  which  was  immediately  delivered  by 
Majesty  to  Lord  Eldon,  Chief  Justice  of  the  Court 
Common  Pleas,  as  Lord  High  Chancellor  of  Great  firiia 
His  Lordship  continued  to  preside  in  the  Court  of  Co 
mon  Pleas  until  the  appointment  of  his  successor  Lord  I 
YANLEY ;  which  took  place  after  Easter  Tei^m.  On  ( 
15th  of  April  the  Lord  Chancellor  held  the  First  Grene 
Seal  before  the  Term. 

Sir  John  Mitford,  His  Majesty's  Attorney   General, 
signed  his  office;  and  was  elected  Speaker  of  the  House 
Commons. 


!        1 


Sir  William  Grant,   His  Majesty *is  Solicitor  Greneral, 
the  same  time  resigned  that  office ;   and  after  Easter  Tei 
succeeded  Lord  Alyanley,  as  Master  of  the  Rolls. 


Edwabi)  Law,  Esq.   one  of  His  Majesty's    Counsel,  ^ 
appointed  Attorney  General;    and  received   the    honour 
knighthood. 

The  Honourable  Spencer  Perceval  was   appointed  £ 
Jicitor  General. 


< 


In  Hilary  Term  William  Mackworth  Praed,  Esq.  n 
called  to  the  Degree  of  Serjeant  at  Law. 
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8.  The  refusal  of  a  summary  applic 
tion  tQ  set  aside  an  annuity  is  no  ol 
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offering  to  pay  principal  auid  islci 
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full,  and  the  real  estate  beiog  de- 
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Ex  parte  Smith.  M( 


^. 
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BANKRUPT— cofi/tnii^ii. 

a.  The  Lord  Chancellor  has  no  aolho- 
rity  in  bankruptcy  to  compel  a  se- 
cond mortgagee,  not  claiming  under 
the  commission,  bat  resting  on  his 
security,  to  join  in  a  sale  obtained 
by  a  prior  mortgagee  under  the  Ge- 
neral Order,  8th  Matf  1794,  not  pro- 
ducing enough  for  both  mortgages. 
Ex  parte  Jncluon.  Page  357 

4.  A  partnership  cannot  be  established 
by  the  evidence  of  the  partners  and 
their  private  communications.  The 
fact  jBoat  be  proved  aliunde.  For 
want  of  such  proof  a  commission 
'  against  the  ostensible  partners  was 
sustained.    Ex  parte  Benjield,     424 

6*.  A  bill  indorsed  by  the  drawer  as  a 
fiirther  security  on  discounting  an- 
other bi(l  for*  him:   the  drawer  and 

.  acceptor  of  the  bill  so  indohs^d  be- 
coming bankrupts,  the  proof  against 
the  estate  of  the  acceptor,  not  the 
dividend  only,  was  restrained  to  the 
origifiat  debt(*).  Ex  parte  Blox- 
iatm.  448 

« 

6.  A  specialty  creditor  has  the  same 
right  under  .  the  bankruptcy  of  the 
Lair  of  the  debtor,  as  if  he  had  not 
become  l^ankrupt;  and  may  there- 
fore follow  the  real  assets  or  their 
speciGc  produce  in  the  hands  of  the 
assignees.  The  subject  being  small 
relief;  wa^  given:  on  petition.  Ex 
parte  Morton.  449 

7*  Assignees  of  a  bankrupt  claiming 
property  in  rig^t  of  bis  wife  must 
make  provkion  for  her.  Lnmb  v. 
Milna.  517 

'8.  Acceptor  for  the  honor  of  the 
drawer  of  a  l>ill  originally  accepted 
by  the  bankrupt,,  having  taken  up 
.the  bill,  ought,  if  the  bankrupts  had 
DO  effects  in  their  hands,  to  resort 
first  to  the  drawer.  Therefore  though 
his  proof  was  permitted  to  stand,  the 
dividend  was  restrained  for  an  in- 
^iry,  whether  the  bankrupts  had 
effects,  lind'if  not,  whether  the  per- 
son, who  so  took  up  the  bill,  had 

(*)  llib  point  being  brought  on  afterwards 
•before  Loid  EU^n^  Chancellor,  thU  decision 
was  over-ruled.  Ex  parte  Bloxkam,  l  ith  4vguit^ 
litol.  ffth  Jaatery,  I80f.    Post/ Vol.  VI,  449, 


BANKRUPT— oofs/fiMied. 

effects  of  the  drawer  «1  the 
aince.    Ex  parte  Wackerbatk  < 

P 

9.  Upon  a  separate  coaimis 
bankruptcy  tbe  benefit  of 
surance  effected  by  the  hi 
upon  his  own  accoQDt  on  a  i 
which  he 'was  joint  owner, 
liable  to  the  joint  creditors  ( 
parte  Parry. 

10.  A  commisaion  of  bankruj 
residence  abroad «  wbere  the 
ture  from  the  realm  was  foi 
and  proper  purpose,  and  not 
view  of  defrauding  credito: 
trade  continned  by  a  partn 
the  petitioning  creditor's  deb 
quent,  superseded.  Ex  parte 

11.  A  bankrupt  cannot  file  a 
redemption  io  respect  to  his  i 
the  surplus :  but  when  he  has 
interest,  and  the  assignees 
the  Lord  Chancelior  will  upc 
tton  and  an  ofler  of  indemnity 
them  to  let  him  use  their  namt 

12.  Order  in  bankruptcy  to  tax 
Kcitor's  bill  for  striking  the 
and  a  journey  to  get  an  affiti 
debt ;  being  business  relating 
bankruptcy,  though  previous 
Ex  parte  Smith. 

13.  Assignees  of  a  bankrupt  n 
on  the  ground,  that  one  of  th< 
purchased  the  bankmpt^a  estj 
der  the  commission  for  hims 
resale  was  directed;  and  tl 
chaser  to  account  for  a  profit 
by  him  upon  a  resale  of  pai 
be  was  discharged  from  the  pi 
only  conditionally ;  in  case  i 
sale  should  produce  more.  E 
Reynoids. 

14.  Upon  a  bankruptcy  proof  < 
under .bonds  securing  an  \ 
was  rejected,  on  the  ground, 
bill  accepted  for  the  arrear  no 
dishonoured  till  after  the  bank 
the  bonds  were  not  forfeited 
bankruptcy..  The  bonds  beii 

(•)  Over-ruled,  fix  pmrte  JLatmberi^  wk 
XIII,  179.  ^ 

(t)  A  aimilar  deciiioa  was  made  1 
£/tfM,  CbanceUor,  in  fix  Mrfe  Brmru.  U 

1801.  ' 
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BANKRUPT— c<wi^iiittt?(/. 

under  the  Annaity  Act,  there  being 
no  enrolment  of  one,  and  the  consi- 
deration of  the  other  not  being  truly 
stated,  petition  to  bo  admitted  a 
creditor  for  the  sums  adVanceil  was 
dismissed  on  the  ground,  that  the 
petitioner  having  insisted  on  his  se- 
curities at  the  date  of  the  commis- 
sion, it  was  not  the  same  debt.  Ex 
parte  James.  Page  708 

15.  Money  paid  by  one  partner  in  a 
joint  concern,  being  his  liquidated 
share  of  the  joint  debts,  to  another 
partner,  as  agent  for  settling  the 
debts,  if  not  applied  accordingly^ 
may  be  proved  as  a  debt  upon  the 
bankruptcy  of  the  latter;  and. there- 
fore a  payment  by  the  other  on  the 
same  account  after  the  bankruptcy 
cannot  be  recovered  from  the  bank- 
rupt;  who  had  obtained  his  certifi- 
cate :  but  in  respect  of  another  pay- 
ment, also  after  the  bankruptcy,  in 
consequence  of  the  failure  of  the 
bankrupt  and  other  partners  in  pay- 
ing their  -shares,  a  right  to  contri- 
bution arose ;  add  the  whole  was 
recovered  iii  an  action  against  the 
bankrupt,  who  had  obtained  his  cor- 
titicnte;  the  Defendant  not  having 
pleaded  in  abatement.  Wright  v. 
Hunter.  7P2 

16.  Cross  paper,  dishonored  on  each 
side;  both  parties  being  bankrupt: 
as  between  the  two  estates  the  proof 
was  confined  to  the  cash  balance 
without  regard  to  the  dishonored 
bills.     Ex  parte  Earle.  833 

See  Contingent  Interest,  Dower,  2. 
Insoheut  Act,  Jurisdiction,  4. 
Lien,  I.  Prerogative*  Pur- 
chaser, 2. 

BARON  AND  FEME. 

1.  Upon  a  marriage  with  a  ward  of  the 
Court  under  gross  circumstances  a 
proposal  for  a  settlement  of  the  wife's 
fortune,  giving  the  husband  in  the 
event  of  his  surviving  her  a  life  in- 
terest, was  rejected ;  and  the  Court 
refused  even  to  pay  out  of  the  accu- 
mulation his  debts,  chiefly  contracted 
in  the  maintenance  qf  his  wjfe  and 
children.     Chassaimg  .?•  Par^tonage. 

15 


BARON  AND  FEME-*hxmiIIric^ 

2.  Testator  having  prof  ed  the  value  of 
annuities,  secured  to  the  separate 
use  of  his  wife, ,  as  a  debt  under  tliQ 
bankruptcy  of  the  gno^tors^  his  assets 
were  charged  with  the  dividends 
only,  upon  thQ  foot  of  that  trans- 
action, not  with  the  annoities,  as 
subsisting.     M*Lean   t.   IjmgUnd$. 

Page  11 

3.  A  olainii  by  the  testator's  widow  to 
dividends,  to  which  ho  wii9  entitled 
under  a  bankruptcy ,  as  at  gift  by  h'im 
to  her  separate  use,  failed ;  the  evi- 
dence not  even  aflfording  m  sofficient 
ground  for  directing  an  issue.  McLean 
T.  Longiands.  71 

4.  Demurrer  by  a  married  woman  to 
a  bill  of  discovery  of  trtnsaotiona 
with  her  as  Agent  to  her  hosband 
allowed.  Le  Texier  t.  J%t  Mmrgrave 
of  Anspach.  322 

6.  Upon  a  settlement  of  the  foftnne  of 
a  ward  of  the  Court*  w|io  had  mar- 
ried a  man  of  np  property,  the  Court 
took  care  to  secure  aprbvision  for 
a  future  marriage.     ffUfa  "f.Priee^ 

»8 

6.  A  legacy  to  a  married  wowan  is  not 
sufficiently  reduced  into  iposaession 
by  an  appropriation  hj  the  exeoUtris 
of  a  mortgage  to  the  ssnie  anount, 
so  as  to  prevent  her  aurriyorship 
upon  her  husband's  death*    Slouni 

.  V.  Bestland.  5U 

7.  Settlement  directed  of  a  legacy  to  a 
married  woman  claimed  tiy  her  hnsr 
band.     Blount  v.  Bntland.  M6 

8.  To  prevent  the  marital  r%ht  in  pro-^ 
perty  of  a.  married  woman  at  .^lear 
intention,  that  it  shall  be  to  hor 
separate  use,  must  appear:  a  m^re 
trust  to  pay  the  interest  to  heir  for 
life  was  held  not  suflBoient :  the  ca- 
pital being  bequeathed  aceordiag  tf 
her  appointment,  whether  covert  or 
sole,  and 'in  default  of  appoinUnenl^ 
to  her  representatives,  including  her 
husband,  was  admitteJd  to  be  Xp  her 
separate  use.    Lumh  V.  JlftAiet.    611 

9.  Bequest  in  trust  to  pay  the  annual 
produce  into  the  proper  hands  oft 
married  woman,  is  a  beqtiest  to  her 
separate  use.  M6 

10.  The  Court  refused  to  enforce  a 
security  upon  rents  and  profits, -set* 
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BARON  AND  FEME-^eonfmicecf. 

tied  in  tmtt  to  receive  and  pay  them 
yearly  aa  received  to  the  separate 
use  of  a  married  woman ;  and  upon 
the  circamatances  dismissed  the  bill 
with  cost.    Mora  v.  HHith(^). 

Page  G92 

11.  Upon  ihe  bill  of  a  married  woman, 
.entitled  to  a  share  of  the  personal 
estate  as  one  of  the  next  of  kin  of 
the  intestate,  against  her  hnsband, 
and  the   administrator,   the    latter 

*  claiming  to  retain  towards  satisfac- 
tion of  a  debt  by  bond  from  the 
hnsband  to  him,  it  was  declared,  he 
.  was  not  entitled  to  retain ;  bat  that 
the  Plaintiff's  share  was  subject  to 
a  farther  provision  in  favour  of  her 
and  her  children ;  the  settlement  on 

■  her  marriage  being  inadequate  to  the 
fortune  she  then  possessed;  and  it 
was  referred  to  the  Master  to  see  a 

S roper  settlement  made  on  her  and 
er  children:  regard  being  had  to 
the  extent  of  her  fortune  and  the 
settlement  already  made  upon  heir. 
LoAf  EHbank  v.  MoiUoReu.  737 

12.  Instances  of  a  husband  being  com- 
mitted, tfll  his  wife  should  do  an 
act:  but  where  he  made  it  appear 
he  could  not  prevail  upon  her,  he 
was  discharged.  848 

See  Apreemeni,  8.    Dower,  I.    Ja- 
riidieium,4.  Marriage.  Will,&. 

BARRISTER. 

See  Banknqtt,  1.    Practice,  20. 

BASTARl>.^See  Iftff,  36,  48,  49. 

*  BEQUEST.— See  IftU 

BIDDINGS.-— See  Practice,  4,  11, 13. 

BILL  IN  EQCITY.— See  Fine,  1. 

BILL  OF  DISCOVERY. 
See  PracHee,  5. 

BILL  OP  EXCHANGE. 

See  Bmnkrvpi,  8. 

BILL  OP  REVIEW. 

See  Practice,  14,  15, 19. 

BILL  OF  REVIVOR. 
See  Practice,  14, 16. 

BILL,  Pro  Confbsso. 
See  Practice,  1,  G. 

BILL,  Taxbd.— See  Banknga,  12. 

BIRTH.— See  Pomicii,  2. 

(•)  Sec  ike  note,  aaCc,  ^94. 


BOND.— See  Afumffgr,  ^  JMaMdk 

BOND,  Pro  turpi  Causa. 
See  Contideraium^ 

BOND,  Voluntary. 
See  Qmtideraiion. 

BOOKS.— See  Copyright.    Tnui,  1 

BOROUGH  of  south WARK. 
SteJuritdictiamp  G. 

BOUNDARIES.— See  Ckaritg. 

BREACH  OF  TRUST.— See  Trwt 


CERTIFICATE.— See  Banhrmpi,  U 

CESTUY  QUE  TRUST.— Sec  Trusi 

CHANCELLOR.— See  Bamkntpi,  S 

CHANCELLOR  of  the  DUCHl 
LANCASTER. 
See  Practice,  28. 

CHANCERY. 
The  grant  of  the  office  of  Regiati 
the  Coort  of  Chancery  for  lirei 
tmst  for  the  Dake  of  8i.  Alhmu, 
heira  and  aaaigns,  descenda  to 
heirs  general ;  and  doep  Dot  M 
the  title ;  and  being  naaignable, 
claim  of  the  mortgagee  was  c 
blished,  hut  not  to  the  by-gone  ] 
fiU.  (See  amte^  VoL  III,  26.) 
Duke  heing  truatee,  but  harinf 
tained  posaeaaion  without  title, 
heir,  the  Coort,  thoag^  the  Pin 
was  an  infant,  inclined  not  to  c 
the  aecontit  forther  back  than 
time  of  filing  the  bill,  if  the  pr 
had  not  been  paid  into  Coort  a) 
earlier  date  in  the  soit  institatei 
the  mor^agee.  DrwmMmmd  t. 
Jhtkc  of  St.  AUmou. 

CHARGE. 

1.  Arrangement  of  cbargea  as 
priority.  A  power,  when  exea 
takes  place  according  to  the  ori( 
deed  creating  iL     Madeg  t.  Jfc 

2.  Charges  upon  an  eatate  more 
saflRcient  to  answer   them  dire 
to  be  raised   by  mortgagee  of 
ferent  parts.     McmUy  t.  Siodeg. 

3.  An  estate  havinff    once    born 
charge  in  favoor  of  legatees  or 
ditors  is  diseharged ;  thoagh  the 
is  misapplied  by  the  trosteea. 

See  ImpttcaHcm,  \.     Witt,  13 
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CHARITY. 

Under  a  devise  for  foaodiDg  a  new  col- 
lege in  the  University  of  Cambridge, 
to  be  called  Downing  College^  the 
Crown  having  at  length  "granted  the 
application  for  a  charter  and  licence, 
and  .  the  University  waiving  the  ac- 
count against  the  heir  at  law,  who 
had  been  substituted  as  the  trustee, 
farther  back  than  six  years,  the  Lord 
Chancelior,  douhting  his  authority  to 
confine  it,  made  the  decree  accord- 
ingly upon  the  terms  of  their  taking 
an  Act  of  Parliament  to  contirm  iL 
A  commission  was  directed  to  dis- 
tinguish lands  intermixed  with  those 
devised  to  the  charity,  and  a  receiver 
appointed.  The  Attorney  General  v. 
JBowyer,  Page  300 

# 

CHILD(Tllkgitimate).— See  Will,  36. 
CHILDREN.— See  Parent.    Power. 

CHURCHWARDEN. 

See  Practice^  20. 

CODICIL.— See  Will. 

COLLEGE  ( DOWNING ). 
See  Charity. 

COLLIERY.— See  Trust,  3. 

COMMAND  OF  INDIA  SHIP. 
See  East  India  Ship.     Pleading,  1. 

COMMISSION  OF.BANKRUPT. 

See  Bankrupt. 

COMMISSION  OF  REVIEW. 
See  Will  i>  10- 

COMMISSION    TO    DISTINGUISH 
LANDS.— See  CharUy. 

COMMISSIONERS  of  BANKRUPT, 
See  Bankrupt,  1. 

CONSIDERATION. 

Voluntary  bond  during  cohabitation  to 
a  woman  previously  of  a  very  loose 
life :  soon  afterwards  another  bond, 
expressly  securing  a  continuance  of 
the  connection  by  an  annuity  in  case 
of  separation.  Bill  by  the  executor 
to  have  the  bonds. delivered  up  was 
dismissed  with  costs:  the  former 
being  considered  nnimpeached;  the 
latter  void  at  law  as  pro  turpi  camd. 
Gray  w.  Mathias.  280 

See  Con$truetum,  2. 

Vol.  V. 


CONSTRUCTION^ 

1.  An  instrtiment  is  to  be  construed 
without  adverting  to  the  nature  of 
its  provisions,  if  legal,  or  to  what 
they  would  have  'been,  if  a  particular 
case  had  been  contemplated.  Motley 
V.  Mosley.  Pflge  248 

2.  Articles  before  marriage  for«ettliiig 
real  estates  of  the  husband  and  also 
all  and  singular  his  personal  esta)e 
of'  what  nature  or  kind  soever :  a 
proper  execution  would  be  by  a  co« 
Tenant,  that  real  estate,  that  shonid 
be  purchased  with,  the  personal, 
should  with  respect  to  the  objects  of 
the  settlement  be  considered  per- 
sonal: the  settlement  therefore,  made 
after  marriage,  containing  no  such 
covenant,  and  being  in  other  respects 
a  defective  execution,  real  estates 
purchased  by  the  husband,  according 
to  the  evidence  in  ordeir  to  defeat 
the  right  of  bis  wife,  were  decreed 
to  be  conveyed  .  by  his.  devisee  ac- 
cording to  the  articles.  A  gift  by 
him  in  his  life  in  codsideration  of 
service  was  not  disputed :  bnt' under 
the  particular  cireomstanees  attend- 
ing the  marriage,  and  in  the  ^Qsse  of 
an  infant,  the  Court,  appeared  to 
question  its  validity.  Randall  v. 
Willis.  862 

8.  Covenant  by  a  father  to  give'  or 
leave  by  his  will  all  his  personal 
estate  equally  among,  his  children 
does  not  deprive  bim  of  the-  right  of 
unlimited  ex  pence,  and  of  any  fair 
application,  even  by  gift,  if  absolute 
and  bond  fide:  but  a  disposition  for 
the  purpose  of  defeatipg  tbc^  covenant 
cannot  stand:  therefore  transfers  of 
stock  to  one  of  the  children  by  the 
father  were  upon  tbe  circumstance 
of  a  reservation,  of  .the  dividends  for 
his  life  and  other  evidence  of  a  par- 
tial intention,  to  elude  the  covenant, 
set  aside.  Jones  v.  Martin.  206,  n. 
See  Settlement.     WilL 

CONTINGENT  INTEREST. 

Bond  upon  marriage  to  pay  a  sum  6f 
money  to  the  husband ;  which,  upon 
certain  contingencies  to  be  deter- 
mined upon  his  death,  was  declared 
to  be  subject  to  the  trusts  of  the  set- 
3Q 
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CONTINGENT   INTEREST— c«(rf. 

'   itement  for  his  wife   and   children. 

Upon    hia   l>>nkrnp(cj' payment  was 

decreed  to  the  Bssigneci.     Stiidch/  v. 

T^ngatmbt.  Page  606 

See  Verted  hterat.     Will. 

CONTINGENT  KEMAINDER. 

.  See  Purcimer,  4. 
CONTRACT. 
See^^reenwiU.  Purtkater,  i.  WiU,  40. 

CONTRtBUTION. 

See  .Baukrvpf,  IS.     Juritdiclim,  B. 

COPYHOLD. 

1.  The  want  of  a  BnrreDder  of  copy- 
hold esUte  to  the  use  of  the  will 
■applied  in  farourof  a  widow  against 
cjQ-neireaaes,  dnughleri  of  the  de- 
visor, married,  and  infant  grand- 
daughters by  deceased  daughters. 
The  Lord  Chancellor  was  of  opiaion, 
that  in  aapplying  a  anrrender  (he 
Coart  is  to  look  only  to  the  object, 
not  to  the  circumstances  of  the  par- 
ties; as,  wbe^ier  the  heir  Iras  a  pro- 
Tiaion  or  DoL  HilU  v.  Daimton.    657 

2.  The  gronnd  of  supplying  the  want 
of  a  surrender  of  copyhold  eatate  ia 
K  legal  orinoral  obligation.  503 

COPYRIGHT. 

1.  ThePlaitttiBT  published  a. book  of 
roads  of  Great  Britain,  comprising 
Pattertmt'i  Bond  Bpnk,  tu  the  cop)- 
jight  of  which  the  Plaintiff  was  en- 
titled, with  iinpravumeirta  and  ail- 
ditions  obUined  by  actual  survey 
and  otherwise.  An  injunction  to  re- 
strain a  pnblicatiou  of  an  edition  of 
Pattarmt,  comprising  tbe  Plaintiff's 
,  improreownts  and  adiiitions,  was  re- 
fused. Cary  V.  Faden.  24 
8.  InjonotioD  against  a  colourable 
abridgment  of  Tbe  Term  Report) 
among  other  Law  Reports  till  answer 
or  further  order  upon  ceriiBcale 
of  the. bill  filed.  £ktleru;orth  w .  Bl^• 
binmm.                                               709 

COSTS. 

1.  No  costs  to  a  trustee,  whose  neglect 
occasioned  the  suit.  O'Catlaffhan  v. 
C^wper.  1 11 

2.  A  creditor  being  decreed  to  recoo- 
Tey'  on  payment  of  what  was  due  on 
M  csUla  ia  the  Wat  Imdia,  ae<)atred 


COSTS— eojUti 
by  an  unc 
proceas,  m 
sequent  t( 
into  Court 
torn. 
See  Lat 
liet,^ 
39. 
COUNSEL. 

See  Banknif 

COURT  OP  I 

See  Will,  1. 

COURT  OF  I 

See  Jwitdic 

COURT,  pr: 

See  Will.  I. 

COVENANT, 

See    AgreetK 

Penally. 

COVERTURl 

CREDITOR. 

See  Bankruj 

Coitt.    S. 

Pareitt  alt 

CROWN.— S. 

CUSTOM,— S 


DEATU.— Se 
DEBTOR— S 
DECLABATI 
DECREE,  El 

See  Laekai, 
DECREE,  P] 

See  Pracfioi 
DEED. 

A  deed   noi 

evidence 

JacJuonr. 

DELEGATE! 

See  WiU,  1, 
DELIVERY 

See  Poueui 

DEMURRED 

See  Pleadin 

DEPOSmO 

DEVA8TAV 
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DEVISE.— See  Will. 

DEVISEE.— S^e  Repreteniaiive,  1. 

DISCOVERY.— See  Bill  of  Discovery. 

DISTRIBUTION  (Statutk  of.) 
See  Advancement.   Will^  35. 

DOMICIL. 

1.  Tbe  succession  to  the  personal  es- 
tate of  an -intestate  is  regulated  b^ 
the  law  of  that  place,  which  was 
his  (iomicil  at  the  time  of  his  death. 
For  that  purpose  there  can  be  but 
one  (Iomicil ;  and  the  Lex  hod  rei 
tiUjB  does  not  prevail.  Somerville  ▼. 
Lord  Somerviilc.  '  P^gc  760 

2.  The  mere  place  of  birth  or  death 
does  not  constitute  the  domicil.  The 
domicil  of  origin,  wliich  arises  from 
birth  and  connections,  remains,  un- 
til clearly  abandoned,  and  another 
taken.  Somerville  v.  Lord  Somerville. 

ib. 

3.  In  the  case  of  Lord  Somerville,  of 
two  acknowledged  domicils,  the  fa- 
mily seat  in  Scotland,  and  a  lease- 
hold house  in  Lendon,  upon  the  cir- 
cumstances the  former,  which  was 
the  6riginffl  domicil,  prevailed.  So- 
merville V.  Lord  Somerville.  ib. 

4.  A  man  may  have  two  domicils  for 
some  purposes.  786 

6.  Distinction  upon  cotemporary  da- 
micils :  in  the  case  of  a  nobleman 
or  gentleman,  generally,  the  domicil 
is  the  mansion-house  in  the  conutry : 
that  of  a  merchant  is  at  his  residence 
in,  town.  789 

'6.' A  new  domicil  cannot  be  acquired 
during  pupilage,  or  iintil  the  person 
is  sui  juris.  787 

Double  legacies.  poR^noiss, 

&c.— See  Portion.     Will,  14,  16, 16, 
17, 18. 

DOWER. 

*  1.  A  provision  previous  to.  the  mar- 
riage of  a  female  infant  in  bar  of 
dower,  thirds,  and  all  claim  upon 
the  personal  estate  of  the  husband, 
if  precarious  and  uncertain,  as,  that 
the  personal  estate  shall  go  accord* 
ing  to  the  custom  of  London,  does 
not  bar  her.  Smith  v.  Smith.  189 
2.  Dower  established  against  assignees 
under  a  joint  commission  of  bank- 
Toptoy  npoD  the  estates  parcbased 


DOWER— i 

with  the  partnership  Tand,  bat  con- 
veyed to  one  partner  under  a  spe- 
citic  agreement,  that  the  estates 
should  be  his,  and  he  should  be 
debtor  for  the  money.  Smith  v. 
Smith.  PQgelB» 

See  Mortgage,  2. 

DOWNING  COLLEGE. 

See  Charity. 

DUCHY  OF  LANCASTER. 

See  Practice,  28. 

DYING  WITHOUT  ISSUE* 

See  Perpetuity. 

E. 

EAST  INDIES,— See /n/oJi/lVirffce,!. 

EAST  INDIA  SHIP  (Sale  of  Com- 
mand.) 
The  command  of  an  Eut  Ikdia  abip  is 
a  public  trust;  and  the  sale  of  it 
contrary  to  a  public  regnlatioo  of 
the  Company  is  a  breach  of  public 
duty.  181 

See  Pleading,  3.. 

ECCLESIASTICAL  COURT. 
See  Jurisdieiumf  1. 

EJECTMENT.— See  Landiord,  1. 

ELECTION. 

1.  Parties .  having  claims  under  and 
against  a  will  must  elect.  Wotten  v. 
Tanner.  ^  218 

2.  Whether  the  infant  iaiua  of  tenant 
in  tail  was  bound  by  the  election  of 
his  parent,  X^iarrf.     Long  v.  I4mg. 

445 

3.  Election  decreed  between  two  dalpie 
under  and  against  a  will.  Blamii  v« 
Bestland.  51^ 

See  Lcicheff  1.       . 

ENROLMENT  of  DECREE. 
See  Laches,  2. 

EQUITABLE  INTEREST. 
See  Assignment.    Insohemt  Act. 

EQUITABLE  JURISDICTION. 

See  Jurisdiction. 

EQUITY  OP  REDEMPTION. 

See  Mortgage. 

ERROR. 
See  Account^    Practice,  18,  19. 
3Q2 
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ESTATR.  PERSONAL, 

$ee    CoHttrueiiait,  2,  3.     ExoMeratioK. 
Pertonal  EUate. 

ESTATR.  REAL  (Charge  on). 
8«e  Will,  18,  81. 

ESTATE  TAIL— See  Elettton,  S. 
ESTOPPEL. 

Title  bjr  estoppel.  Page  831 

EVIDENCE. 
1.  A  legatee,  lon-in-law  to  the   tes- 
tator, waa  bell)  eatitleJ  to  his  legacjr, 
(liscbarged  from    debts  dne  by  biin 
to  the    testator,    and    a    debt,   for 
whicb  the  testator  iraa  his  surety, 
.    upoa   evidenoe   from   the   testator's 
acoonnts,  letters,  and  memorandams 
in  his  hand-wriling.    Parol  eridence 
of  declaratioG*  in  conversation  was 
prodnced    for    the   same   purpose: 
'  but  the  Court  appeared  to  rely  on 
the  e?idenoe   in  writing.    Eden  «. 
StHgth:  341 

S.  Declarations  of  apartj  to  a  deed 
previous  to  the  execution  admitted 
in  sopport  of  the  deed  against  im- 
putations of  fraud  ;  declarations  sub- 
seqaeot,  impeaching  the  deed,  were 
rejected.  Cmollg  y.  Lord  Howe.  700 
8.  Evidence  that  an  appoiptment  was 
improperly  obtained,  being  esecnteil 
by  a  will  regnlarly  proved,  was  re- 
jected.    XeiHp  V.  Kemp.-  SAO 
See   Agreetnei^,  2.    An»uity,  10 
Bai^Tvpt,  4.     Deed.     Smtafae- 
tvm,.l.TnMt,3.Will,i4.1&,-l-2. 
EXCEPTION.^See  Prcetiee.  6. 
EXECUTION  OF  POWER. 

See  PotofTi 
EXECUTOR. 

1.  Executor  discharged    from  a   loss 

under  favourable  circumstances.  Ba- 

dm  V.  Bacon.  331 

S.  Two  executors   under  the  Gircnm- 

atances  gbarged  with  a  loss  by  ueg- 

l«cting  to  call  in  money  lent  by  the 

testator    upon     bond.       Powell   v, 

.fboM.  839 

3.  Eseoutors  ought  not  without  great 

reason  to  permit  money  to   remain 

upon  personal  security  longer  than 

is  absolutely  necessary.  84,4 

See    Baik    of  EngltuuL      \fmru- 

dietiom,\.   Reprettntatiim.   Re' 

tmimrr,  1.      Trutt,  1,  3,  7. 


EXONERATION. 

1.  Upon  the  porcbue  of  u  « 
reoemption  the  agreement 
purchaser  with  the  rend  or  to 
mortgage,  witfaoat  way  com 
tion  with  (he  mortg^mgee,  is  m 
cient  to  make  it  the  personBl 
the  purchaser.  SMtter  v.  B* 
Pt 

3.  To  exempt  the  personal  eatai 
the  payment  of  tiie  debts  i 
mnst  aSbrd  a  oecesaarj  impli 
TJs.  that  inference.  th»t  lea 
denbt  upon  the  mlod  of  the 
Hartley  v.  Bvrle. 

3.  Bequest  of  personal  estate  i 
from  debts  by  mortgage :  the 
of  the  exemption  was  conG 
that  l^atee ;  and  failed  :  the  I 
having  lasped  bv  the  death 
legatee  in  the  life  of  the  1 
Waring  i.Ward. 


FACTOR— See  Xt«a. 
FATHER.— See  PtartaU  tmdCkU 

FEES  (AccooMTOF). 
See  Jvrudtttum,  6,   7- 
FEME.— See  Barvma^Ffme. 
FINE. 

1.  A  bill  in  equity  not  aoflScient 
vent  the  operation  of  a  fine  i 

2.  Remainder  under  an  old  aett 
barred  by  a  fine  and  non-cUti 
fine  also  working  a  discontii 
The  Defendants  producing  th 
for  a  year  and  a  copy  of  the  r 
the  original  not  being  fortbe 
the  bill  was  retained,  with  lib 
bring  an  ejectment;  and  in 
the  bill  to  be  dismissed  with 
Smell  T.  Sileock. 

See  Cnstt,   1. 

FORFEIT  URE.— See  PleaMmf. 

FRANC  H  IS  E.— See  ywrudicriea 

FRAUD. 
1.  On  the  ground  of  frand  a  | 
acconnt  was  deoreetl ;  and  thi 
ritiea  to  stand  onlyfor  tfae  bi 
though  Ike  voacbers  had  be 
stmjed  by  general  omnenL 
tm  v.Jfejr. 
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FRAUD— eoR/titifeJ. 

2.{BiU  to  set  aside  ibe  sale  of  a  rever- 

•ion  dtsmissed  with  costs;  the  only 

groQod  on  the  evidence  being  inade- 

qnacy  of  price;  and  no  fraUd,  &c.; 

and  the  bill  filed  twelve  years  after 

the  sale.    Moth  v.  Atwood,  Pa^e  845 

See  Bankrupt^  13.    Consiructian^ 

2.3.    CotU,2.    Evidence,  2,  Z. 

Principal  and  Agent,  \,  4. 

FRAUDS  (Statute  OF). 
See  Trust,  3.    Wilt,  11,  39. 

FRAUDULENT  SETTLEMENT. 

To  impeach  a  settlement  after  mar- 
riage under  the  Statute  13th  Eliza- 
betk  the  husband  inust  be  proved  to 
have  been  indebted  at  the  time,  and 
to  the  extent  of  insolvency.  The 
creditor  not  producing  any  evidence, 
his  bill  was  dismissed;  i^ith  liberty 
to  file  another.    Xics4  v.  Wilkinson. 

384 

O. 

GENERAL  ORDER— In  Bankrtiptcy, 
Me  page  678. 

GENTLEMAN.— See Howtct/,  6. 

GIFT. — Sea  Barom  and  Ft  me,  3.     Con- 
MtmctUm,  2,3. 

GOODWILI See  Pflrtn^,  1. 

GRANb-CHlLD.— See  Maintenance. 

HEIR. 

8e6  Advancement.  Copyhold,  1.  Re^ 
preseniative. 

HOTC  H  POT.— See  Advancement. 

HOUSE  OF  LORDS. 

See  Practice,  1 6.    Privilege. 

HUSBAND.— See  Baron  and  Fime. 


I. 


ILLEGITIMATEJCH ILD. 
See  Will,  36,  48,  49. 

ILLUSORY  APPOINI'MENT. 
See  Power,  2,j3,  5,  10,^13,  14. 

IMPERTINENCE.-Sfje  Practice,  24. 

JMPLICATION. 

}•  Under  a  pofwer  for  raisinjg;  portions 
foryottugorQUildreii  an  apptfiniiueut 


IMPLICATION— coii#mif«f. 

by  a  charge  confined  to  a  parti^uk'- 
event  of  four  or  more  was  not  ex-v 
tended  by  implication  from  general 
words  in  a  subsequent  part  of  the 
deed  providing  for  the  case  of  no 
appointment.     Motley  v.  Mosky. 

Page  24« 

2.  Implication  in  a  will  cannot  prevail 
unless  necessary. '  Upton  w.^Lord 
Ferrers.     ,  •  '*  801 

3.  Devise  after  the  death  of  the  devi^ 
sor's  wife ;  if  tlie  devisee  is  heir,  the 
wife  takes  for  life  by  implication, 
otherwise  not.  '    809 

See  Exoneration^  8.  Will.    • 

IMPOS ITION.— See  Fraud. 
IMPROPRIATOR.— See Purdkaier,  S. 
INDIA.— See  Infant  Trustee,  1. 

INDIA-SHIP  (Salb  of  Command )• 

See  East  India  Ship. 

INFANT.^See  Cb]it<nM^ioii,.2.    Drnm-- 
eil,  6.  Dower,  1.  MauOmitmce,  1,2,3, 4. 

INFANT  TRUSTER 

1.  An  infant  trustee  ordered  to  convey 
an  estate  in  Calcutta  nadeir  the  Sta« 
tute  7  Ann.  c.  19.  Ex  parte  Ander" 
son.  240 

2.  Order  upon  petition  under  the  Sta- 
tute 7  ilitft.  c.  19,  for  an  infant  trof- 
tee  to  convey  to  the  persons  abso- 
lutely entitled,  or  as  they  shall  ap- 
point; but  not  to  convey  to  a  new 
trustee,  upon  trusts  to  be  executed, 
without  a  bill.     Ex  parte  Anderson. 

24b 

INJUNCTION. 

Sending  a  surveyor  to  mark  out  trees 
is  a  sufficient  ground  for  mi  injunc- 
tion.   Jackson  v.  Ca^or.  688 
See  Copyright.    Landlord  and  3V 
nant,  1,2,3.    Prac/jce,  8,  21, 

INQUISITION  OP  LUNACy. 
See  Lunatic. 

INSOLVENT  ACT. 
Bill  by  the  assignee  of  a  person  who 
had  made  a  general  conveyance  in 
trust  for  his  creditors,  and  after- 
wards taken  the  benefit  of  an  insol- 
vent act,  in  respect  of  the  surplus 
against  the  assignee,  the  trustee,  and 
mortgagees,  <lismi«sed  with  oosts* 
Spraggv.Binhss.  383 
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INSURANCE. 

SeoAnnuthf,  Q,  10.  Bankntpt,  9. 

INTEREST. 

A  written  uudertaking  to  pay  at  a  itajr 

certain,  or  on   demand,   as   n  pro- 

mitoty  Dute,  carries    interest  from 

the  da;,  or  the  demand ;  as  at  law 

it    is  given    \>y   way  of    damages. 

Uplm  r.  L(rrd  Ferrers.        Page  UOl 

See  JhiU.  7.     Will,  7. 

INTEREST,  EQUITABLE. 

See  Auiffnmenf. 
I>rTEREST,  VESTED. 

See  Vetted  Intercil. 
ISSUE  (dying  without). 

S«e  Perpetuity. 

ISSUE  IH  TAIL.— See  Election,  2. 


JAMAICA  INTEREST.-See  mff,  7. 

JOI^  COMMISSION. 
See  Bankrupt. 

JOINT  CREDITOR 

Under  a  joint  coTKnant  to  rai<e  a  aum 
of  money  Ibe  whole  may  be  reco- 
vered from'«ither.  717 
Seo  B)mkrttpt,  0. 

JOURNALS     OF  THE    HOUSE    of 
LORDS.— See  Pnm%e. 

JUDGMENT  (VACATED). 

A  jadgment  may  Le  vacated,  while  in 
paper;  bnt  not,  when  made  a  re- 
eord.  705 

JURISDICTION. 

1.  Esecotrix,  in  custody  under  a  writ 
De  exeomoninicfifo  capieudo  for  not 
appearing  to  a  citation  by  a  creditor 
to  exhibit  an  inventory,  moved  for 
a  tvpenedeai,  disputing  the  debt 
upon  eqaitable  grounds:  motion  re- 
fused.    Tke  Kiiigv.  Bfatek.         113 

S,  The  jurisdiction  assumed  by  Conrta 
of  Law,  dispensing  with  profert  in 
the  case  of  a  lost  bond  does  not 
oust  the  equitable  jurisdiction.     238 

3.  No  relief  in  equity  upon  a  pro- 
misory  note  void  at  law  for  want  of 
a  aUmp.  240 

4,  An  action  dobH  not  now  lie  by  a 
hnshaud  for  a  Iqgacy  lu  right  of  his 
wife.  die 


JURIS  DICTI 
5.  The  oas< 

instramen 
objection, 
rare,  and 


return  of 
of  SoHthn 
Surrey  foi 
dismiued 

7.  Upon  a 
of  oyslert 
by  the  oil 
claimed  fi 
goes  broi 
blished  a 
upon  an  i 
jnent  uf  i 
Milbmtrit 

8.  'I'hough 
ners  is  i 
jurisdictic 
not  ouatc 
the  bill 
having  Ix 
directed, 
miss  it  wi 

tCT, 

SeeBoi 
Fixe, 


KIN ( NEXT 

See  A«pn 
KING.— See . 


LACHES. 

1.  Bill  agai 
aonal  re  pi 
of  an  ele 
talte  nnd< 
costs,  on 
tiff;  who 
compromi 
upon  the  i 
wbioli  the 
tion,  dept 
tion  an  th 
eud  the  pi 
the  will  d: 
of  her  Bsi 
viill.     Ya 


TABLE  OF    CONTENTSk 


LACHES^<Mni^tfiaieif. 

2.  The  Coart  refused  to  vacate  the  en- 
rolineut  of  a  decree  dismissiDg  the 
bill  with  costs  by  default ;  and  after- 
wards upon  a  new  bill  for  the  same 
purpose  granted  a  motion  for  time 
to  answer  till  a  month  after  payment 
of  the  costs  of  the  other  cause ; 
adopting  the  practice  at  law.  Pickett 
V.  Loggon.  Poge  702 

See  Agreement t  4, 5»  6.  Casts^  I. 
Fraud,  2.  Mortgage^  4.  Pre- 
sumption,  1,  2.  Principal  and 
Agent,  4.     Purchaser ^  1. 

LANCASTER  (  duchy  court.  ) 
See  Practice,  28.- 

LAND. 

See  Power,  9.    Reai  Estate, 

LANDLORD  and  TENANT. 

1..  Where  a  tenant  defending  an  eject- 
ment, brought  by  his  landlord  makes 
default  at  the  trial,  and  makes  use 
of  the  interval  to  do  all  the  mischief 
be  can  by  breaches  of  covenant  and 
wilful  waste,  an  injunction  will  be 
granted  on  motion,  or  in  the  vaca- 
tion on  petition :  but  it  was  refused, 
where  no  ejectment  had  been 
brought     Lathropp  v.  Marsh.      269 

2.  Injunction  granted,  to  restrain  a 
breach  of  covenant^  secured  by  for- 
feiture of  the  lease  and  a  penalty. 
Barrett  v.  Blagrave,  555 

3.  Injunction  to  restrain  the  landlord 
from  cutting  ornamental  trees  in  a 
lawn  daring  the  term,  upon  his  con- 
duct ;  amounting  to  a  consent  to  the 
Plaintiff's  plan  of  improvement, 
laying  out  the  lawn,  ^c.  Jackson  v. 
Cdtor.  688 

See  Principal  and  Agent,  4. 

LAY  IMPROPRIATOR. 

See  Purchaser,  3. 

LEAS£.--See  Renewal,  1. 
LEGACY.— See  Satisfaction,  1.     Will. 

LEGACY  (SPECIFIC). 
See  Will,  6,  24,  26. 

LENGTH  OP  TIME. 

See  Laches,     Presumption,  I. 

LETTERS. 

See  Annuity f  10.  Evidence,  \,. Settle- 
ment, 1,  2.     Trust,  3. 


LEX  LOCI  REI  SITAE. 

See  Domicil,  !• 

LIEN.  . 

A,  abroad  commifsions  B,  in  London 
to  send  him  foreign  coin ;  with  par- 
ticular directions  as  to  the  manner 
and  timea  of  sending  it ;  and  remits 
bills;  which  B.  discounts ;  and,  the 
porn  required  not  being  -to  be  had  in 
England,  sends  two  remittances,  not 
equal  td  the  amount  of  A.'s.  bills,  to 
Lisbon,  for  the  purpose  of  procuring 
it;  with  directions,  if  it  oannbt  be 
had,  to  return  bills.  The  com  not 
being  to  be  had,  I>ill8,  nearljr  to  the 
amount  of  the  remiUanee  to  lisboMp 
not  indorsed  by  the  correspondent 
there, are  returned;  9Lod,B.  in  the 
interval  becoming  bankrupt,  are  re- 
ceived by  his  assij^nees.  A.  was 
h^ld  to  have  a  lien  upon  these  Mh, 
upon  the  particular  ciroamstances : 
the  Lord  Chancellor  expressing  moch 
doubt,  whether  the  lien  would  hold 
in  the  case  of  a  reoiittaneo  to  buy 
goods  in  the  way  of  trade.  JBr|>affe 
Sayers.  189 

See  Bankrupt,  6» 

LIMITATION  OP  ACCOUNT. 

Account  of  rents  and  profits  confined 
to  six  years  by  analogy  to  the  action 
for  mesne  profits.    Reade  t.  Reade. 

744 
See  Annuity.  7.    Chancery.    Pr^ 
sumption,  2. 

LIMITATION,  REMOTE. 
See  Perpetuity. 

LIVING. 

See   Advotcion.     Pleading,   6. 
Trust,  8. 

LONDON. 

See  Jurisdiction,  6«-  7.  PraoHee,  8. 

LORD  CHANCELLOR.. 

See  Bankrupt,  3. 

LORD  MAYOR  op  LONDON. 
See  Practice,  8. 

LORDS,  HOUSE  OP. 

See  A^tpeah    Practice,  15.     iPrI* 
vilege. 

IX)ST  BOND. 

Seo  Annuity,  1.    Jmrisdictiimt  2* 
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LUNATfC, 

■  1.  Upon  a  search  of  precedeDte,  it  was 
held  no  ohjcctioo  to  the  retarn  of 
an  inquisition  finding  a  person  lu- 
natic, that  it  does  not  state,  that  the 
lunatic  has  or  has  not  lucid  intervals. 
ExparteWragg,  Ei^ parte  Feme. 

Page  4^0 

:  .2.  A  traverse  to  the  return  to  an  in- 

.  ,  qilisition  finding  a  person  lunatic  is 

-     a  right  by  law  :     though   the  Lord 

Chancellor  is  not    dissatisfied  with 

the. return  upon  the  evidence.    The 

order  was  therefore  suspended  for 

the  purpose  of  taking  the  traverse. 

Ex  parte  Wragg,    Ex  parte  Feme, 

460 
:    3.  Manner  of  pleading  a  traverse  to 
an  inquisition  finding  a  person  lu- 
natic.. 462 
4.  The  Lord  Chancellor  cannot  upon  a 
petition  in  lunacy  order  part  of  the 
iiTDatic's  real  estate  to  he  sold  for 
pajment  of  his  debts,  to  prevent  a 
bill    by   the   creditors.      Ex  parte 
•     Smith,.                                         666 
i  ,.S.  (Ante,  460.)     Upon  the  return  of 
the   traverse  to   the    inquisition  of 
lunacy,  finding,  that  the  party  was  a 
lunatic  it  the  time  of  her  marriage 
and  at  the  time  of  taking  the  inqui- 
sition, but  at  that  time  (  the  verdict ) 
was  not  a  hinatic,  the  commission 
was  superseded  :  but  the  Lord  Chan- 
cellor, doubted  the  propriety  of  such 
a  double  issue.      Ex  parte  Feme. 

832 

6.  No  costs  to  the  party  taking  out  a 
commission  of  lunacy,  which  is  tra- 
versed with  success;  however  me- 
ritorious the  case:  the  property 
never  coming  to  the  possession  of 
the  Crown,  there  is  no  fund.  Ex 
parte  Feme,.  832 

7.  Traverse  to  an  inquisition,  ikiding 
a  person  lunatic,  is  de  jure,  not 
niafler  of  favor.  833 

See  WW,  27. 

•  M.  .* 

MAINTENANCE. 

1.  Devise  to  an  infant  grandson  at 
twenty-one,  ■  II  ith  accumulation  in 
the  mean  time  ;  with  similar  limi- 
tations in  case  of  his  death  under 
lwcn(y-ou6  to  4iis  si^tors.      Their 


MAINTEN  A  NC  E  ^camiimmmL 

father  bein|?  dead,  having  lefl 
property,  which  was  consid 
to  his  wife,  who  married  a  pe 
low  circumstances,  aiaintenan 
decreed,  without  an  inquiry 
ther  it  was  for  the  benefit  of 
fants;  the  Court  judging  o 
Greenwellv,  GreemweiL       P* 

2.  Residuary  bequest  to  a  ver^ 
amount  in  favor  of  infant 
children,  payable  at  twenty- 
marriage,  with  sarTivorahip ; 
terest  to  accaniulate,  and  b 
with  the  capital ;  and  incase 
death  of  all  before  the  time  < 
ment,  over  to  their  mother 
liitely.  The  fatber>  income,  i 
considerable,  bearing:  no  pro| 
to  the  fortune  bequeathed,  am 
being  several  children,  the 
directed  maintenance,  takiu 
consent  of  the    lucHher.     Cat 

ft 

V,  Mercerm 

3.  Residuary  bequest  in  faror 
fant  grand-children,  payab 
twenty-one  or  marriage,  or  i 
issue  of  those  dead,  with  soi 
ship,  aud  accumalatioB  till  th 
of  payment,  and  a  limitatioi 
absolutely  in  case  of  the  de; 
all  without  issue  before  that 
The  father  in  consequence  of 
ruptcy  being  wholly  unable  to 
tain  his  children,  maintenam 
directed  by  the  Court,  takin 
consent  of  the  persons,  to  who 
property  was  given  OTer.  Fern 
Nash,  1 

4.  Irregular  to  confirm  reports 
maintenance  on  motion. 

6.  A.  direction  by  will  to  apf 
much  interest  as.  might  be  neci 
towards  the  maintenance  and 
cation  of  the  testator's  granc 
dren  upon  the  decease  of  th< 
spective  mothers,  the  resid 
accumulate  for  th^m  all,  was 
fined  to  so  much  as  should 
tually  necessary,  regard  bein; 
to  their  situation  at  the  dej 
their  mother:  tbeir  father  1 
by  bis  will  left  them  a  consid 
property,  with  a  provision  for 
tenance.  Bawhne  v.  Goidfrmp 
Sec  Parent  aud  Ckiid^  -  - 
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MARITAL  RIGHT.— Sea  Bamt  and 
rime, 

MARRIAGE. 

1.  Trust  term  bj  wtU  to  raise  oot  of 
real  eitate  portions  for  danghtera, 
to  be  paid  on  marriage*  upon  con- 
dition, tbat  they  ahonld  be  married 
with  consent  of  their  mother,  or, 
after  her  death,  of  the  trustees,  and 
that  the  husband  ahould  previously 
make  a  settlement,  the  residue  of 
the  personal  estate,  subject  to  debts  . 
and  legacies,  to  be  applied  in  dis- 
charging the  portions  in  ease  of  the 
real  estate,,  or  for  any  purpose  the 
trustees  might  judge  most  beneficial 
for  the  devisee.  A  marriage  having 
taken  place  with  the  consent  of  the 

.  mother  and  the  privity  of  the  trus- 
tee, but  without  any  settlement,  by 
the  neglect  of  the  trustee,  the  hus- 
band having  before  and  after  the 
marriage  offered  all,  that  was  re- 
quired of  him,  and  been  ready  to 
execute  a  settlement  within  the  con- 
dition, relief  was  given  upop  those 
circumstances  by  raising  the  portion 
upon  executing  the  settlement— 
O*  CaUaghan  v .  Cooper,        Page  1 17 

3.  Whether  •  marriage  of  a  widower 
with  the  sister  of  his  deoeased  wife, 
in  England  voidable,  }^  Scotland  is 
void,  Qtuere.     Snelham  v.  Bayleg, 

534.11.  I 
See  Articlee,  1.    Baron  and  Feme. 
Conttruclion,  2.     Dower. 

MARRIED    WOMAN.— See  Baron 
and  Fime. 

MARSHALLING.— See  Aueiu 

MEMORANDUMS.-See  Evidence,  1. 

MEMORIAL.— See  AiMMctVy. 

MERCHANT.— See  Domicil,  5. 

MESNE   PROFITS See  Limitation 

of  Account* 


M ISTAK  E.  -  See  Will,  o. 

JWONEY.  —  See  Power,  0.    Heal  Ei- 
tate. 

MORTGAGE, 

3.  Mortpgee  having  permitted  the  te- 
nant for  life  to  run  in  arrear  for  the 


MORTGAGE— eeaH^iimi. 

interest  purchases  the  estate  for  life, 
and  takes  possession  nnder  that  pur- 
chase :  he  is  bound  to  apply  the  sur- 
plus rents  and  profits  beyond  the 
current  interest  m  discharge  of  the 
arrear;  and  in  the  aeeomit ' uder 
a  bill  of  foreclosore  waii  chaived  ao- 
cordingly.  Lord  Pmrhjfn  ▼.  Bnffku, 

PmgeW 
%  Mortgagee  may  proteet  liijMelf 
against  a  claim  of  dower  by  -iaking 
an  assignment  of  an  •old  mortgi^gia 
term  prior  to  the  right  to  dower» 
Wgnn  y.  WiUiame.  IdO 

3.  A  deMor  claiming  as  mortgagee, 
and  by  his  answer  denying  noSoe  of 
the  PlaintiflTs  title,  whieh  was  neither 
alleged  by  the  bill  nor  proTe^,-*mii 
inquiry  for  the  purpose  of  aActing 
him  with  notice  was  reftiaed,  first 
upon  a  petition  to  vary  the  minatea, 
and  again  upon  a  re-hearing.  ■  An 
inquiry  as  to  what  sums  be  had  ad- 
rjinoed  upon  the  aeonrity  of  tho 
mortgage,  and  at  what  timef  re- 
spectively, was  granted.  Ha^w. 
iceeotff.  .  426 

4.  Under  a  conveyance  of  a  Wtii  fydta 
estate,  in  effect  a  mortgage,  though 
expressed  as  a  trust,  an  aaaif^ee 
was  held  liable  to  acooontiM  a  mort- 
gagee, and  not  entitled  to  charge  aa 
trustee  or  agent.  Therefore  t£i  ac* 
counts  settled  with  the  exeeutora  of 
the  mortgagor  since  his  death .  in 
1701  were  declared,  not  to,  be  con- 
sidered settled:  the  prior  aeooqnta 
to  stand ;  with  liberty  to  surcharge 
and  falsify;  but  not  farther  back 
than  ^86.      Ckambenr.  QoUMm^ 

834 
See  Bankrupt,  3,.  11.     Ckaneerg. 
Exoneration,  1.     InMohmU  Aetf 
m//,  12,41. 


N. 


' 


NATURAL  CHILD.^See  WiU^  36, 

NE  EXEAT  REGNO. 

1.  Affidavit  to  support  a  writ  pf  Na 
exeat  Regno  nmst  be  positive.  Rod* 
dam  V.  HetkeringUm..  01 

2.  Writ  of  Ne  exeat  Regno,,  obtained 
by  a  resident  hero  agatost  ^  resident 
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N£  EXEAT  REGNO— oMfJuMf. 

Id  the  We$t  LutUt  upon   a  demkni] 

arisiDg  there,  when  the  Roswer  cimc 

in,   was  diKharged   uDder  the   cir- 

CitmstaDOU,  with  cosU   againiit   the 

.  prvchetM  amtf  of  the  infant  Plaintiif: 

nnt  opoD  the  admiisions  io  the  an- 

.■wer  tbe  Defendant  naa  ordered   to 

^«  aecaritv  to  abide   the   decree. 

Roddam  r.  Bethexingioit.       Page  91 

JL  T^e  writ  of  Ne  exeat  Re^.  issaed 

.     properlj :  ths  aabject  being  matter 

^    of  acoonnL     A  general   affidavit  of 

balisf  pf  the    Defendaat'a    intention 

,  to   quit    the   kingdom   is   anScieot, 

withoot    the    circnmstfnceai    npoa 

wtiieh  that  belief  ii  fonnded.    R*t- 

mU  V.  Aibg.  96 

4.  Up<»  aa  ■pplication  for  the  writ  of 

Nt  extat  Regmo  no  iHbptetia  ia  served  : 

hit  spoil    peraonal   aerTioe   of    the 

writ  the  party  is   bound   to  appear 

^h1  to  pat  in  his  answer ;  and  then 

he  may  apply  to  supersede  tbe  writ ; 

.   bat  not  npon  his  affidavit,   Rtu»eilv. 

.    Aiig.     .  96 

A.  Aoalc^  between  the  applications 

for  the  writ  of  Ne  exeat  Regna  and 

to  a  Jadge  to.  hold  to  special  bail. 

97 

ftt  The  writof  Aeejval  A^wireraied: 

the.  «VGnmaUaces   not   affbrdiiig   a 

■nffieieBt  ground.     Gardi%er  v.  Ed- 

wanU.  691 

KBGUOENCE.— See  LaekeM. 

KEXT  OF   KIN.— Seo  /tepretentative. 

That,  2. 
NOBLEATAN. 

SeeAmiei^A.  .Prioil^e.. 
NON-CLAIH.-See  Fime,  2. 
KOTE  (Pbomissory.) 

See  inttrett.    Juritdictim,  3. 
NOTICE. 

See  Mortgage,  3.    Pvrchaier,  1. 


OBLIGOR'  AND  OBLIGEE. 
See£te(f. 

OFFICE  (Rbqistbr's.)— See  Chancery. 
OPENING  BIDDINGS. 
See  Frwcriee,  4, 11.  IS. 

ORDER.— See  GtneralOrd^. 


ORNAMENTi 

See  Landlord 


OYSTER  ME1 
See  Juriidieti 


PARENT  ANi 

1.  A  father 

without  a  n 
riah  haveni 
ecu  tor. 

2.  A  son,  ten 
when  just 
bis  father, 
covery,  foi 
3000/.  for  t 
the  estate, 
an  estate  ft 
bis  first  au< 
erer  equit 
against  tbi 
bis  marria 
after  the  At 
though  nnd' 
waa  no  pri 
that  grouo 
nnder  a  g< 
ditors,  claii 
the  sUt.  S7 
without  del 
sustain  tha 
a  aettlemei 
Inntary  ■■ 
of  Elizaheti 

See  Adr^ 

Electi. 

PAROL  AGE 

See  Agreema 

PAROL  EVn 

See  Eiridenee. 

if>ARTrriON. 

Agreement 

agaioit  a  a 

by  deprirn 
tereat  in  tb 
r.Aleoek. 
PARTNER. 
1.  Tbo  good 
,  on  in  pari 
survires  i 
atook(*). 


(•)Se« 
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P  A  RTN  ER-^onf  mK«>cf. 

2.  Profits,  accrued  af\er  the  death  of 

one  partner,  are  joint  property.  Ham- 

mend  y.  Donglai.  Page  539 

See  Bankrupt,  2,  4,  6.     Dower ^  2. 

Jurisdiction,  8.     Tnut^  3. 

PARTY. 

Devise  to  trustees  and  their  beirs  to 
the  use  of  other  trustees  for  1000 
years :  upon  trust  by  sale,  lease, 
mortgage,  or  otherwise,  to  raise  and 
pay  such  sum  as  the  personal  estate 
should  fall  short  of  the  debts ;  and 
after  raising  and  paying  thereof  then 
In  strict  settlement.  A  bill  being 
filed  by  creditors,  the  personal  es* 
ta^e  proving  deficient,  aqd  the  trus- 
tees of  the  inheritance  having  con- 
tracted to  sell  under  a  power,  upon 
their  supplemental  bill,  praying  the 
benefit  of  the  accounts  against  the 
surviving  trustee  of  the  term,  though 
no  party  to  the  original  Hsause,  that 
the  debts  may  be  paid  out  of  the 
purchase-money,  and  that  on  pay- 
ment the  term  may  be  assigned  to 
the  purchasers,  it  was  so  decreed ; 
the  Defendants  not  objecting.  Flet- 
cher  ?.  Hoghton.  550 

See  Pleading,  3. 

PATRON. — Seoili/ooirsofi.  Pleading^  5. 
Triut,  8. 

PATIT-RSON'S  ROAD  BOOK. 
See  Copy  right  9  1. 

PAUPER.— See  Parent  and  Child,  1. 
P£  ER.— See  DomicU,  5.    Pnvilege. 

PEltfALTY. 

The  statute  8  &  9  WiU.  Ill,  remedial 
for  the  purpose  of  recovering  succes- 
sive breaches  to  the  eiLtent  of  the 
penalty.  331 

See  Annuiig,  2,  3.     Pleading,  3. 

PERFORMANCE  (Smctfic.) 
See  Agreement.    Purchaser,  3. 

PERPETUITY. 
1.  Residue    of     personal    estate    be* 
queathed  to  the  children  of  the  tes- 
tator's two  ;  daughters,    their    exe^ 
cotors,  &c.  with  a  limitation  over, 
"     in  case  both  iiis  daughters  should 


PERPETUITY— edMlliiiicd.  \ 

die  without  issue :  a  vested  inlerest 
in  the  grand-cbildroD ;  and  the  limi- 
tation over  is  too  remote.  Rmwlins 
V.  Goldfrap.  Page  440 

2.  Trust  by  deed,  creating  estates  tail, 
afte^  any  oontradt  for  alieoslion  to 
raise  a  sum  of  money  for  the  per* 
sons  next  iu  the  course  of  UmitatiODy 
declared  void,  as  tendii^  to  a  per- 
petuity, and  inconsisteot  with  tho 
rights  of  the  tenant  in  tail.  Mam* 
waring  ▼•  Baxter*  •  '  458 

PERSONAL  ESTATE. 

Personal  estate  is  so  flnctaaling  in  its 

nature,  that  it  is  impossible  lOrmako 

every  specific  article  the  svbjoct  of 

setUement.  274 

See  ConstrHctiak^  2,^    IhmimL 

Perpetuity, \.    Pawmi,^.WiU^ 

11. 

PERSONAL  REPRESENTATIVE. 
See  JBrecv^or.    Bepmeniaiwef  1» .  . 

PLEADlNO. 

i.  Forty-six  years  after  a  deeree  di- 
rectinjc  in  execution  o(  the  trmsts  of 
the  will  a  conveyance  in  fee  :to  the 
tenant  in  tail  mide,  hariog  alpo  the 
reversion  in  fee,  with  eoosoot  of  tho 
only  intermediate  rematnder-man  in 
tail  male,  a  bill  was  filed  against 
their  devisee;  the  Plainliflb  claim- 
ing under  an  old  voluntary  grant  out 
of  the  reversion,  the  estates  \ml 
being  spent  and  no  reeoverj;  and 
praying  a  discovery  and  conveyance. 
A  general  demurrer  was  allowed ; 
though  the  decree. and  conveyanoo 
were  stated  only  by  waj  of  grp- 
tenoe,  not  expressly  charged:  tho 
whole  right  as  against  the  Defen- 
dants, bein^  founded,  on  that  con- 
veyance. FletiAerr.  Toilet.  S 
2*  Admission  of  assets  prevents,  the 
necessity  of  setting  forth  the  ac- 
counts.    Pullen  V.  Smi$lL              21 

3.  Hill  by  tbe  East  India  Gompanjr 
claiming  from  a  part-owner*  of  a 
ship,  freighted  fiy  them  double  the 
*sum  received  bv  him  for  the  sale 
of  the  command,  to  be  paid  or  al- 
lowed under  the  cbarterrpartj^  and 
a  bjre4aw.of  the  CompMV*    one 
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PLEADINO-mnHmmI. 

■Doiely  to  their  nas,  the  other  to  be 
paid  or  retnmed  to  the  |ienoD,  who 
■hall  givo  the  Company  infor- 
mation, and  make  proof;  the  deed 
being  or  aettling  the  aceoHiit  can- 
celled through  ignoranee  of  the  fact 
Demnrrer  to  the  dJKOVerjr,  became 
it  might  aabject  the  Defendant  to 
penaltj,  eovering  oot  only  the  direct 
ohaige,  bnt  also  circaraitancea  of 
niera  ■odaeeneBt,  aa  the  eieeation 

.  ■ .  and  canoellation  ot  the  deed,  and  to 
the  relief,  generally,  for  want  of 
eqaitj,  and  lor  defect  of  parties,  viz. 
thJa  other  part-ownara,  putieulBriy 
OHi,  who  executed,  and  the  informer, 
waa  o«er4vlad.  £u(  India  Comt' 
paiuf  *.  JVemw.  P«ye  173 

'  4.  Dcmsmr  both  to  the  discovery 
'  sod  relief,  if  good  at  to  the  latter, 
■hall  be  allowed  as  to  both;  tbongh 
the  Plaintiff  nay  be  entitled  to  ' 
diioovery. 
6.  -Domurrer  allowed  to  a  bill  to  ha?e 
a  preaentatiou  to  a  liring  npon  the 
aext  kToidana*  delivered  up ;  charg- 
ing the  Defendant  with  grou  mia- 
condnst  in  obtaining  it,  and  in  other 
napecta,  whib  a  private  (ator  in 

hnijy.  M^Namarmy.  ,         824 

See  ZtnwIJc,  6.    Mortgage,  9. 

POLICY  OP  IKSURANCE. 

Soe  Ammitf,  9, 10.  Bnkmpt,  9. 

PORTION. 

Bole  of  prHomiog  against  double  por- 

tion^.  381 

See  Arfiela,  2.    biplicatum,  1. 

VetUd  InUrnI,  4. 

F0SSES8IO  FRATftlB. 
A  queatioo  upon  the  rale  "  po$$euio 
JnttriM,'  Sc.  depending  upon  the  im- 
plic^tion  of  an  eatate  for  life,  wag 
pot  determined.  Wktidale  r.  Par- 
tridg:  .  3«a 

POSSESSION. 

Poe^esaion  of  a  ^on^e  by  delivery  of 

the  keya.  818 

POST  OBrr.— See  Vntry. 

POWER. 

1.  VolnaMvy bond-to  pay  to  and  among 
,aU  a^ch  chiki  or  childrau  of  A.  in 


POWER^-eMi 

■nch  parta, 
by  deed 
for  want  of 
what  sbonk 
among  all  i 
A.  as  might 
pointment  t 

to    DM   of 

WalUn  V.  3 

t.  Appointm< 
aharca  to  i 
aaide,  aa  ill 

5.  The  rale  ai 
not  to  be  iq 
reaaon  appi 
■ppointuen 
parent  and 

4.  Covenant  t 
settlement; 
father,  teni 
■bonid  be 
children,  to 
for  aacb  yo 
payable  in 
■acfa  times  i 
power  waa 
will  direclii 
the  money. 

6.  Auappoini 
Inaory.  wh 
visions  to  tl 
T.  Limg, 

0.  Power  of  i 
persons  exi 
one-third  l> 

Eetition ;  ■ 
avinglbe  | 
the  fund  m 
that  peraon 
eiecntion, 
remaining  t 
other  of  tk 
miniatratrix 
dead ;  bnt 1 
executing  1 

7.  Devise  in 
premises  at 
visee's  four 
ner,  shares 
deed  or  wil 
the  life  of 

^pintownt, 
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fonrth  (^);  the  father  after  that 
childV  death  having;  appointed  three 
fuarths  to  his  three  surviving  chil- 
dren respectfveljr.     Reade  r.  Reade, 

Page  744 

8.  Power  of  appointment  does  not 
prevent  the  interest  vesting  subject 
to  be  devested.  748 

0.  Difference  between  land  and  money 
subject  to  a  power  of  appointment. 

749 

10.  Under  a  power  to  appoint  among 
several  objects  each  must  have  a 
share,  and,  by  the  ruler  in  equity  as 
to  illusory  appointments,  a  snbstan* 
tial  share ;  unless  a  good  reason  ap- 
pears; as,  another  provision  by  the . 
person  executing  the  power,  not 
from  any  other  quarter.  Under  such 
a  power  an  appointment  of  a  fund, 
nearly  1900/.,  among  three  children, 
the  objects,  10/.  to  one,  60/.  to  an- 
other, and  the  remainder  to  the 
third,  all  having  other  provisions 
aliunde,  was  set  aside  as  illusory. 
Kemp  y.  Kemp.  849 

11.  Powers  in  this  Court  considered 
as  trusts.  856 

12.  Power  to  appoint  to  the  use  of 
such  child  and  children,  Ae. :  an  ap- 
pointment to  one  or  more  good.  857 

13.  Not  now  the  rule,  that  under  a 
power  to  appoint  among  several  ob- 
jects they  must  take  equally,  unless 
a  good  reason  appears.  859 

14.  A  power  to  appoint  among  several 
objects  well  executed  at  law  by  giv- 
ing each  a  share »  however  small. 

861 
See   Charge,    !•    Implieati&m,  1. 
Prmcipal    and  Agent.     Vested 
IntereMt,  5.     Will,  4, 6. 


PRACTICE. 

1.  The  Master  of  the  Rolls  refused  to 
make  an  onler  under  the  statute 
5  Geo.  II.  c  2.  for  the  purpose  of 
having  the  bill  talen  pro  eonfuto, 
without  an  affidavit,  according  to  the 
eighth  section,  that  Defendant  had 
been  in  Engkmd  within  two  years 
before  the  subpoena  issued.  Neak  v. 
Norrit.  1 

(•)  Sf€  the  aetc  (97),  a«t«,  page  750. 


PRACTICE— eoiU/jifieili: 

2.  Plaintiff*  ii^  bis  return  from  attend- 
ing  a  motion  against  htm  in  the  canaa 
was  arrested,  and  a  detainer  lodged 
against  him  in  another  action:  be 
was  discharged  from  both :  the  Court 
examining  the  parties  personally,  pot 
by  affidavit     Bnmkg  ▼•  BMamd. 

Page  9 

3.  Admission,  that  there  is  ataadin^  in 
the  names  of  the  executors  upon  the 
trusts  of  the  will  a  oonsideraplo  ioni 
in  the  8  per  cents,  and  oBbrin|^an  ap- 
propriation, was  held  sniDciont  to 
entitle  the  Plaintiff*,  a  coiitingenl 
legatee,  to  move  for  that  purpose; 
and  by  consent  the  order  was  made, 
as  upon  admission  of  aisets  snflicieat 
to  satisfy  the  Phrfntiff^'a  demand,  to 
transfer,  &e.    PmBm  v.  SmHL     tl 

4.  Biddings  opened  after  the  report 
confirmed  simply  upon  ah  advanco 
of  611.  on  30%— 8m.  not  auflSei^nt. 
Chetikam  ▼.  Oruaeon.  86 

&.  Plaintiff"  in  a  bui  for  diseovery  only 
is  not  entitled  ua  of  eouiie  to  two 
terms  to  except  Co  the  aeuswer  filed 
in  the  taeatiott.    Bemeari  r.  Smpk. 

W 

6.  To  obtain  an  order  for  tddng  Uin 
bill  pro  oonfesso  nifder  the  sUtoter 
5  Geo.  II.  e.  25.  thci  aflMatit  must 
state,  that  the  Defendant  baa  been  inr 
Eagtand  within  tWQ  years  before  ib» 
subpoena.  Bishop  of  Wimekesier  t« 
Beavor.  H* 

7.  Service  of  an  order  of  sequestra* 
tibn,  flvm,  upon  the  Clbrlc  in  Cmirt 
good ;  the  PtaintiflT  bating  tried  in 
vain  to  serre  it  peraonalfy.  Marqmim 
of  Lothian  w.  GarforA.  1 1» 

8.  Injunction  in  preaaittg  cases  npoo 
petition  and  affidavit*  In  this  in- 
stance, conrerting  old  houses  in  Lom^ 
don  to  a  purpose,  that  made  then 
dangerous  to  the  public,  the  £ord 
ChanceUor  granted  the  injunction: 
but  said,  the  Lord  Mayor  by  hin 
general  jurisdiction  could  appTjr  a 
mncb  more  proper  and  effectual  re- 
medy* like  Magort  Comwumaltg,  and 
CUizens  of  Lmdm  v.  BoU.  129 

0.  Service  on  the  Defendant's  wife  or- 
dered to  be  deemed  personal  serrice 
on  the  Defendant;  and  upon  that 
service  ordered,  that  ha  stand  f  on- 
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mitted  for  breach  of  the  iDJnnction. 
Sir    William    Pulteney    v.   Shelton. 

Page  147,  200,  u.  i 

10.  Service  bv  sending  a  subpoena  to  | 
the   Defeudaat  under  cover  to  the 
person,  to  whom  he  had  directed  ]iis 
leUers    tp   be  sent,  ordered  to   be 
good  service.     Hunt  v.  Zet?cr.      147 

11.  Biddings  opened  on  advance  of 
200/.  upon  3200/. :  but  100/.  was 
held  too  little.  Awmymous.  148 

12.  Under  a  decree  for  payment  of 
debts  ont  of  cash  in  the  bank  the 
AeoomUant'OeMeral  was  ordered  to 
|Miy  the  executor  of  a  creditor  by 
simple  contract  under  a  probate  in 
the  diocese,  where  he  had  resided : 
without  a  prerogative  probate:  tlie 
sum  being  small ;  and  no  bona  nota- 
Mia  ont  of  that  diocese.  Sweet  v. 
Pariridge(^).  148 

'  13.  Motioo  to  amend  depositions  after 
publication  refused.  Ingrat^  v.  Afii- 
ehelL  207 

.  14.  The  Defendant  dying  after  service 
of  the  subpoena  to  hear  judgment, 
whether  upon  a  bill  of  revivor  a  new 
subpoena  to  hear  judgment  is  neces- 
sary^ gumra.    Bgne  v.  Patter.      305 

16.  When  an  appeal  is  abated  in  the 
House  of  Lords,  the  order  to  revive 
is  obtained  of  course;  and  there  is 
DO  fresh  summons.  305 

10*  The  Master  may  proceed  de  die  in 

diem  without  an  order.     Sturdg  v. 

iMwkam(^).  423 

'  17.  PlainliflT  may  except  to  the  report, 

.•  and  at  the  same  time  set  down  the 
cause  for  farther  directions.  Yeo  v. 
JFVere.    Bawerbank  v.  Collaueau.  424 

18.  A  re-hearing  is  the  proper  mode 
of  impeaching  a  decree  not  signed 
and  enrolled  for  error.  Bolgcr  v. 
Maekell.  500 

lO.  Costs  of  course  upon  a  bill  of  re- 
view for  error ;  where  no  errer  in 
the  decree.     Boiger  v.  Maekell,     ib. 

20.  Bill  by  a  former  churchwarden 
against  the  parish  officers,  trustees 
for  an  estate  for  tlie  poor  of  the 
parish,  and  forty  inhabitants,  to  be 
reimbursed  money  laid  out  on-  ac- 
count of  the  trust  under  an  order  of 

(•)  Over-mled;  tee  note  (6).  page  148. 
(f)  Ovcr^niltd ;  lae  note  (86),  page  4t3, 


PRACTICE— conftiMfet/. 

vestry,  his  accounts  being  p: 
and  an  order  made  for  pay 
Upon  demurrer  the  Ijord  Ckat 
expressed  a  strong  opinion  a; 
such  a  bill;  and,  as  it  appeare 
to  be  signed  by  Coaosel,  orde 
be  taken  off  the  file,  and  the  Pis 
to  pay  the  costs.      French  v. 

Pagi 

21.  On  motion  at  the  last  Seal 
Trinity  Term,  to  make  absolu 
order  to  dissolve  an  injunction 
the  Plaintiff  cannot  have  time  ti 

'next  day  of  motions  upon  the 
undertaking  to   shew  cause   oi 
merits ;  but  was  permitted    to 
cause  daring  the  petitions.  Rol 
v.  Walcott. 

22.  The  Court  of  King's  Bench  re 
to  answer  a  case   from   the 
stated  as  a  trust.     Parmma  t. 

23.  Biddings  opened  for  a  peraon 
was  present  at  the  sale.  7i 
Lord  Nartkwiek. 

24.  After  an  order  for  time  to  ai 
the  bill  may  be  referred  for  sci 
but  not  for  impertinence.     A 

momi. 

25.  Upon  a  motion  for  a  eonimi 
to  take  Defendant's  examiuatioi 
time  is  left  to  the  Master,  not  lii 
by  the  order.  Hairby  ▼.  Emmet 

26.  The  simple  fact,  that  the  Plain 
gone  abroad  is  not  a  sufficient  gr 
to  compel  him  to  give  securit 
costs.     Hobg  ▼.  Hiickcoek, 

27.  Demurrer  allowed  in  the  £: 
quer  upon  argument,  with  3Qs.  c 
in  another  suit  in  Chancery 
tween  the  same  parties  and  t 
same  effect  it  was  ordered  on  mc 
that  the  Defendant  should  have 
to  answer  till  payment  of  those  < 
but  without  prejudice  to  an  ap| 
tion  to  dismiss  the  hill.  HoUnxa 
Cracrafi.  70 

28.  Appeal  to  the  Chancellor  o 
Duchy  of  Lancaster  from  a  d( 
of  the  Vice'Ckaneeilor^  di»mi 
the  bill,  affirmed  by  him  on  i 
hearing  on  the  petition  of  the  I 
tiff.     Omerod  v.  Hardman. 

29.  Bill  for  specific  performance 
contract  for  aale  of  an  estate 
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rvrions  objections  to  tbe  title  dis- 
missed in  the  first  instance  without  a 
reference  (  *  ).     Omerod  v,  Hardnutn. 

Paae  722 
30.  Relief,  not  specifically  prayed,  with- 
in the  general  relief.  495 
See  Bankrupt,  0,  15.     Cppipright, 
2.     Laches,  2.      Landiard  and 
Tenant ,  I.     Lunatic,  3.    Mainr 
tenanee,  1,  2,  8,  4.     Ne  exeat 
Regno,  1,  3,  4.     Pleading,   3. 
WiU,  39. 

PRAYER.— See  Practice,  30. 

PREROGATIVE. 

In  tbe  case  of  a  del>t  dae  to  the  Crown 
by  a  bankrupt  the  Crown  will  seize, 
if  they  can,  before  assignment*    297 
See  Commiuidn  of  Review, 

PREROGATIVE  COURT. 
See  Will,  1. 

PREROGATIVE  PROBATE. 

See  Practice,  12. 

PRESENTATION  to  a  LIVING. 
See  Advowion.    Pleading,  5.    Trmt,  8. 

PRESUMPTION. 

1.  A  copveyance  decreed,  subject  to 
an  annuity  charged  on  tbe  estate ; 
the  annuitant  having  gone  to  Newry 
in  Ireland  sixteen  years  ago;  and  no 
payment  made  or  account  obtained 
of*  her  since.  Mainwaring  v.  Baxter. 

458 

2.  Upon  possession  for  many  years, 
the  origin  of  it  not  appearing,  and 
no  title  except  as  Cettvg  qme  tnut 

^  under  a  term  to  raise  a  sum  of 
money,  the  Court  would  not  presume 
any  other  title ;  and  therefore  de-. 
creed  the  Plaintiff  to  be  let  into  pos- 
session on  payment  of  the  charge  ; 
but  with  reluctance;  and  on  account 
of  the  laches  refused  an  account  of 
the  rents  even  from  the  filibg  of  the 
bill.     Aoherleg  v.  Roe.  605 

See  Portiom  1.  Ptrrc/Ui#er,  1,  3. 
Satinf action,  1.  Will,  14,  15. 
10,17,  18.     - 

PRINCIPAL  AND  AGENT. 
^    1.  On  suspicious  circumstances  in  the 

(*}  Sea  the  notes,  anlK,  pages  188.  7S7. 


PRINCIPAL  AHD  A(iEVn:-'Coni^. 
answer  a  general  account  was  de- 
creed against  a  steward;  notwith- 
standing a  receipt  io  full ;  which  was 
allowed  only  as  proof  of  the  particu- 
lar payment,  not  of  a  general  release 
or  discharge  on  aQ  account  staUd.; 
though  under  circumstances  it  might 
have  that  effect:  as  Qpaii  proof,  that 
the  principal  never  would  give  any 
voncoers,  and  an  account  xcpt  by 
the  steward.  Middledi^  t.  Skat' 
land.  Pmge  37 

2.  Under  a  general  power  to  sell, 
assign,  and  transfer,  an  agent  can- 
hot  pledge  for  his  owe  debt  De 
Bouchaut  ▼.  Qoldmid.  211 

3.  By  the  Civil  Law,  as  weD  aa.by  the 
law  of  England,  if  a  person  is  acting 
ex  mandato,  those  4fNding  with  him 
must  look  to  his  authority.  818 

4.  Accounts  opened,  and  a  general  ac- 
count decreed  against  an  egent*  who 
was  also  tenant  to  bis  principal,  in 
respect  of  fraud.  The  <^effaoter  of 
the  Defendant,  aa  agentt  acoompany- 
ing  him  in  his  situation  as  (entot, 
deprives  him  of  the  benefit  of  an  ob- 
jection, that  might  be  competent  to 
another  person ;  aa  the  neglect  of  the 
Plaintiff  in  not  bringing  forward  the 
demand  at  an  earlier  period.  Beam^ 
mont  v«  Bomlibee.  435 

See  Bankrupt t    16.     JB^uion   and 
Fime,  4.    Lien.  Mortgagt^  4. 

PRINCIPAL  AND  SURETir. 
See  Evideneet'  1.    Joimi-Crtdihr. 

PRIORITY. 
See  Charge,  1«    Mortgage,  8, 

PRIVILEGE. 
Whether  the  Joumak  of  the  House  of 
Lords  delivered*  to  a  Peer  .gp  with 
the  title,  Qm.  Upton  v.  Imdmrren. 

801 
See  Practice,  2. 

PROBATE. 

See  Evidence,  3.    Practice,  12. 


PROCESS.— See 


1,6. 


PROF  CRT.— See  Jwriidictum,  % 

PROMISORY  NOTE. 

See  IntereH.    JiiritdMM,  9. 
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PBOMOTIONS;— 8m  page$  1, 870. 
PUBLICATION.— Sm  Practice.  13. 

PUBLIC  TRUST. 
8m  Ea$t  htdia  Skip. 

I 

PUPILAGE.— See  Domieil,  6. 

PURCHASER. 

1.  Account  of  arrears  of  an  annuity 
decreed  against  a  purchaser  with 
notice :  the  length  of  time  not  being 
•uflficient  to  raise  a  presomptton  of 
aafUfactioQ.    IVynm  v.  Williams, 

Page  130 

S.  A  parchaier  under  a  bankruptcy 
nust  take  such  title  as  the  bankrupt 
had»  and  cannot  insist  upon  a  title 
atrictly  free  from  objectioUt  as  in 
other  cases  ( •  ).    In  such  a  case  the 

Jurchaaer  objecting  to  the  title*  but 
isisting  on  bis  purchase,  his  bill  for 
a  speeinc  performance  was  under  the 
eircnmstaoces  dismissed  with  costs, 
except  aa  to  some  part  of  the  answer 
and  the  depositions  containing  irre- 
levant  matter.  Popey.  Simptom.  146 

8.  Upon  a  late  decision  of  the  Court  of 
Ei^chequ'er,  that  a  presumption  from 
flioo-payment  of  tithes  cannot  bar 
even  a  lay-impropriator,  the  Lard 
CkameeUort  though  holding  the  con- 
trary opinion,  would  not  compel  a 
purchaser  to  take  such  a  title ;  and 
dismissed  the  bill  against  him  for  a 
speciBc  performance  (t).  J?ote  y. 
Calkmd.  186 

4.'  A  purchaser  not  compelled  to  take 
a  doubtful  title :  nor  will  a  case  be 
direoted  without  his  consent.  The 
Court  also  hesitated  upon  giring 
aanction  to  a  title  founded  on  the 

'     destruction  of  continsent  remainders 

by  the  tenant  for  life;  there  being 

no  tmataea  to  support  them.    Mool^ 

y.  Kidd.  647 

See  Agreamenit  4.  JSsoaefa/fOfi,  1. 

Mortgage.  2.    Pareni  and  Child, 


a. 

QUORUM     COMMISSION  EI 
BANKRUPT.— Sc«  BamknqU, 


PURCHASER  BY  AUCTION. 

oee  AgreetaeMif  3. 

(*)  Over-inied ;  lee  the  note,  antef  page  147. 
(t)  See  the  oote^  aate^fpace  188. 


REAL  ESTATE  (Chargb). 
See  Potoer,  0.     WiU^  13,  31. 

RECEIPT.— See  Principal  amd  A^ 
RECORD.^-See  Jmdgmeni. 

REDEMPTION. 

See  Annuity.    Mortgage. 

REGISTER'S  OFFICE. 

See  Chancery. 

REHEARING.— See  rraetiee.  11 

RELATIONS.— See  WUU  S&« 

RELIEF.— See  Practice.  SO. 

REMAINDER.— See  Pime.  S. 

REMAINDER,  CONTINGEN1 
See  Pwrduuer^  4. 

REMOTE  LIMITATION, 

See  Perpetuity. 

RENEWAL. 
(See  ante,  VoL  IV,  34.)     Upoe  i 

Jnirj  directed- on  m  Tehearini 
^laintiflT  apnearing  to  hsTe  coi 
ed  to  the  former  renewal  in 
the  Defendant  was  held  entitle 
charge  bQQL  towarda  the  fine 
that  as  well  as  all  other  rene 
and  the  decree  waa  raried  ae 
inglj.     WhUe  v.  White.      Peg 

RENTS  AND  PROFITS. 
See  JUmitation  of  Aecommi^ 

REPORTS.— See  Copyrighi.  9. 

REPRESENTATIVE. 

1.  No  equitj  between  the  heir  a 
▼isee  and  personel  repreaentati 
convert  property  from  the  sta 
which  it  18  found  el  the  death. 

2.  1^0  convert  real  or  peraonal 
pertj,  as  between  red  or  per 
representatives,  from  the  atat 
wnich  it  is  found  at  the  deati 


I 
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character  of  laod  or  money  nast  by 
the  trast,  ooveoanty  &c.  be  impera- 
tiyely  and  definitively  affixed  to  it : 
otherwise,  if  there  was  an  option, 
there  ia  no  equity.  The  bill  by  the 
heir  claiming  the  personal  property, 
as  real  estate,  was  dismissed  with- 
out costs.     Wieldak  ▼.  Partridge. 

PageOm 

RESIDUE. 

.  See  Saiisf action,  I.     Trust,  2. 

RETAINER. 

Retainer  allowed  to  one  executor  out 

of  a  legacy  to   his  co-executor  in 

respect  of   a  devoiiavit.      Simt  v. 

J}(mghty.  243 

See  Baran  and  Fhne,,  11. 

REVIEW  (  Bill  of  ). 
See  Practice,  19. 

REVIEW  (Commission  of). 
See  WiU,  \,  38. 

REVIVOR.— See  Practice,  14,  16. 

REVOCATION.  • 

See  Partition,  1.  Will,  IQ,  21, 23, 40, 
41,43. 

ROAD-BOOK.— See  Copyright,  1. 

8. 

SALE  BY  AUCTION. 

See  Agreement,  3. 

SALE  OF  THB   COMMAND    of    an 
INDIA  SHIP. 
See  Eait  India  Ship.    Pleading,  3. 

SATISFACTION. 

Distinction  between  a  legacy  and  a 
residuary  bequest  as  to  a  presumed 
satisfaction  by  the  advancement  of  ii 
portion.  The  presumption  from  tbe 
former  does  not  arise  from  the  lat- 
ter ;  and  parol  evidence  of  an  inten- 
tion to  satisfy  cannot  be  admitted 
originally,  as  it  may,  where  first  in- 
troduced to  repel  a  presumption. 
Freemantle  v.  Banke$.  79 

See  Purchaser,  1.     Will,  14,  15, 
16t  17. 

SCANDAL.— See  Practice,  24. 

BCOTLAND.--Sce  Marriage,  2. 
VouV. 


SECURITY  FOR  COSTS. 

See  Practice,  26. 

SEPARATE  COMMISSION. 
See  Bankrupt. 

SEPARATE  USE. 
See  Baron  and  Feme* 

SEQUESTRATION.— See  Practice,  7. 

SERVICE.— See  Practice,  7, 9,  Id. 

SET  OFF. 

Equitable  set-off  upon  motual  credit 
though  no  mutual  debts,  upon  which 
a  set-off  could  be  maintaioed  at  law, 
Jaaies  v.  Kgnnier.  Page  108 

SETTLEMENT. 

1.  Settlement  reformed  in  faror  of  the 
younger  children  against  the  heir  of 
the  mother,  claiming  tbe  reTersion» 
by  a  letter  from  her  on  the  marriage 
of  her  daughter,  stilting  the  inten* 
tion.   Barstow  v.  KiM^tam*        598 

2.  Settlement  after  marriage  reformed 
in  favour  of  the  issue  agaiiiat  the 
defisee  of  the  husband,  claiming  un- 
der the  reversion,  by  hb  letter  of 
instructions  for  drawing  the  settle- 
ment: but  this  equity  did  not  pre- 
vail against  creditors.  Jenkins  v. 
Quinchant.  680,  «• 

3.  Settlemerrt  to  such  uses  as  the  hus«- 
band  and  wife  shall  jointly  appoint, 
and  in  default  of  such  appointment, 
to  them  for  life ;  and  after  the  de- 
cease of  the  survivor  to  the  use  of 
all  or  any  of  the  child  6r  children  of 
them  in  such  shares  and  proportions, 
and  for  such  estate  and  estates,  term 
or  terms,  and  payable  at  such  time 
or  times,  and  in  such  manner  and 
form,  as  the  husband  should  by  deed 
or  will  appoint ;  and  in  default  there- 
of to  him  and  bis  heirs.  The  event* 
upon  which  the  last  limitation  de- 
pends, is  default  of  appointment,  not 
of  children.    Jenkins  v.  Quinchant, 

690,  «• 
See  Agreement,  1.  Articles.    Con- 
struction, 2.     Coitiigent  later' 
est,  1 .  Fraudulent  Settlement. 

SHERIFF.— Sec  Jarui/ic/um,  0. 
SHIP.— See  Eaul  India  Ship. 
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SOLICITOR.— See  BonArvpf,  13. 
SODTHWARK,— See  Jurisdiction,  1. 

SPECIFIC  BEQUEST  and  DEVISE. 
See  Trust,  2.    WiU,  3, 6, 24, 25. 

SPECIFIC  PERFORMANCE. 

See  Agreement,    Purchaser,  3. 

SPIRITUAL  COURT. 
See  Jurisdiction,  1. 

STALE  DEMAND.— See  Laches. 

STAMP.— See  Jurisdiction,  3. 

STATUTE  OF  DISTRIBUTIONS. 
^    See  Adoameement.     Will,  35. 

STATUTE  OF  FRAUDS. 

STEWARD.— See  Principal  and  Agent. 

SUBPOENA.— See  Practice,  14. 
JSUCCESSION.— See  Domidl. 

SUPPLY  OF  SURRENDER. 

See  Copyhold, 

■ 

SURETY.— See  Principal  and  Surety. 

SURPLUS. 

•    See  Satisfaction.     Trust,  2. 

SURRENDER.— See  Copyhold. 
SURREY.— See  Jurisdiction,  6. 


SURVIVORSHIP. 

See  Baron  and  FimCi  6.     Partner,  1. 
WM,  32,  44. 


T. 

TAIL.— See  Election,  2. 

I'AXING  BILL.— See  Bankrupt,  12. 

TENANT.— See  Landlord  and  Tenant. 

TENANT  FOR  LIFE. 

The  old  rale  imposiog  upon  the  tenant 

for  life  a  gross   sum   part  of  the 

>    capital  of  incambrances,  is    at  an 

end :  but  he  takes  subject  to  all  the 

interest.  Page  107 

See  Purchaser,  3. 


1  TENANT  IN  COMMON. 
See  Wm,  32. 

TENANT  IN  TAIL. 

See  Perpetuity,  2. 

TERM  REPORTS— Sec  Captfrig 

TESTAMENTARY  PAPER. 
See  wm,  1,  10. 

TITHES. 

1.  An  account  of  tithes  is  consc 
tial  upon  the  legal  right ;  and  1 
fore  if  the  least  doabt  Is  tt 
upon  it  bj  primA  facie  eyideno 
acconnt  cannot  be  decreed,  ti 
right  is  established  at  lav. 
crof^  V.  Parris.  Pog 

2.  Bill  for  tithes.  Answer  adn 
the  right  to  one  third,  and  sv 
ting  to  account,  and  claimiB 
other  two  thirds  under  a  titJ 
rived  from  a  g^rant  by  Queen 
beth ;  submitting  to  he  exa 
upon  interrogatories,  bat  not  i 
forth  a  description  of  the  landi 
Defendants  having  gone  ini 
deift^e  in  support  of  their 
pressed  to  have  the  bill  disi 
generalljr :  the  Plaintiff  press 
a  general  account.  The  Jlfoj 
the  Relit  decreed  an  accoont 
one  third ;  and  as  to  two  thirc 
Plaintiff  declining  to  try  the 
at  law,  dismissed  the  bilL 
croft  V.  Parris. 

See  Purchaser f  3. 


TITLE. 

See  Practice,  20.  Pwrekam 

TRADE.— See  Domieii,  6.     Part 

TRAVERSE  op  INQUISITIO] 
See  Lunatic,  1»  2,  3,  5^  6,  7 

TREES. 

See  Iiijunctum,  1.    Landlor 

TRUST. 

1.  Executor  in  trust  for  infants 
paid  under  a  written  obligatioi 
cnted  abroad,  though  in  posj 
of  a  counter-obligation  to  repi 
with  interest  at  the  death 
party,  acknowledging  that  tc 
much  more  than  the  debt 
neither  instrument  having 
transferred,  was  charged  as 


TAB£E   OF   CONTENTS. 


'"  paid  incantiouslyy  though  iDnocent- 
Ij ;  and  therefore  he  was  permitted 
to  try  the  question  at  law.  Vez  v, 
Emery.  Page  149 

2.  £xecators  having  legacies  of  20/. 
a-piece  to  boy  mourning  rings  and 
equal  specific  legacies,  were  upon 
the  former  held  trustees  of  the  un- 
disposed of  residue  for  the  next  of 
kin.    Nisbett  v.  Mwrray.  149 

3.  (See  ante.  Vol.  Ill,  696.)  The 
LofdChanceUorvL^n  appeal  affirmed 
the  decree  upon  the  points  decided 
at  the  Rolls;  and  held  farther, r that 
the  case,  was  not  within .  the  Statute 
of  Frauds  :  the  question  being,  whe- 
ther a  partnership  subsisted  in  the 
trade  of  a  colliery,  a  question  of  fact 
to  be  tried  by  evidence,  as  upon  an 
issue ;  the  interest  in  the  lease  pas- 
sing as  an  incident  to  the  trade  by 
operation  of  law ;  and  the  evidence 
from  books  and  letters  was  admitted ; 
and  an  issue  refused.  ^  Forster  v. 
Uale.  308 

4.  A  general  devise  by  a  trustee  did 
not  pass  the  trust  estate.  The  At' 
tomey  General  v.  BnUer,  339 

5.  There  is  no  rule,  that  a  trustee  to 
sell  cannot  be  purchaser :  but,  how- 
ever fair  the  transaction,  it  must  be 
subject  to  an  option  in  the  Cestuy 
que  truMt,  if  he  comes  in  a  reasonable 
time  to  have  a  re-sale;  unless  the 
trustee  to  prevent  that  purchases 
under  an  application  to  the  Court. 
Campbell  v.  Walker.  678 

6.  One  of  the  trustees  under  an  Act  of 
Parliament  being  gooe  abroad,  and 
having  released,  there  being  no  pro- 
vision for  the  change  of  the  trustees, 
upon  a  bill  it  was  referred  to  the 
Master  to  appoint  a  new  trustee. 
Buchanan  v.  Hamilton.  722 

7.  Executor  and  trustee  having  been 
guilty  of  a  breach  of  trust  by  selling 
out  stock  and  dealing  improperly 
with  the  money,  the  cestuys  que  trust 
have  an  option  to  have  the  stock  re- 
placed, or  the  money  produced  by  the 
aales,  with  interest  at  6  per  cent., 
or  more,  if  more  has  been  made  by 
it,  and  tbe  costs  occasioned  by  his 
misconduct     Fococh  v.  Reddington. 

794 


TKUST— coiilfiiiierf. 

8.  Where   by  neglect  the  number  of 

trustees  in  a  trust  to  present  to  a 

living  was  not  filled  up  at  tbe  time 

of  an  avoidance,  the  Court  would  not 

by  injunction  prevent  the  efiect  of  a 

presentation  under  the  legal  title  of 

the  heir  of  the  surviving  trustee, 

without  a  special  ground :  but  the 

Court  will  take  care  as  to  the  future, 

that  the  trust  shall  be  properly  filled 

up.    Attorney  General  v.  Biikop  of 

Lichfield.  Page  825 

See  Bankrupt,  13.  Coett,  1.    East 

India  Ship.  Executor,  4.  Infant 

Truitee.       Mortgage.      Fartym 

Power,  11.      Practice,  20,  22. 

Vetted  IntercMt,  5, 


USE  AND  OCCUPATION.      • 
See  Limitation  of  Account* 

USURPATION.— See  Advowion. 

USURV. 

Pof^  obit  bonds,  though  upon  terms  of 
gross  inequality,  established;  9uch 
securities  not  being  liable  to  ba  im- 
peached  on  the  ground  of  usury, 
Wharton  y.  May.  27 


V. 

VACATING  JUDGMENT. 

See  Judgment. 

VENDOR  AND  VENDEE, 

See  Agreement. 

VESTED  INTEREST. 

1.  A  clear  vested  interest  not  devested : 
the  express  contingency,  upon  which 
it  was  to  be  devested,  not  having 
happened.    Harriion  v.  Foreman. 

207 

2.  Legacy  in  trust  for  the  testator's 
son  for  his  own  use  and  benefit, 
provided  no  misfortune  in  business 
shall  in  the  mean  time  have  happen- 
ed to  him,  so  as  to  deprive  hitn  or 
his  family  of  the  benefit  of  it;  the 
testator  declaring  his  intention,  his 
son's  fortune  being  amply  sufiieient, 
by  this  fund  to  form  a  certain  and 

3R2 
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VESTED  llHTEREST-^^<amiimi€d. 
permment  proTiikm  for  him  or  hii 
family :  hot  in  ctse  he  fail  in  busi- 
ness at  any  time  before  the  age  of 
tbfrty-two,  then  in  trost  for  the  sup- 
port of  him,  bis  wife,  and  children, 
aa  the  trustees  think  proper,  so  long 
as  he  shall  labour  under  the  effects 
of  any  misfortune  in  trade :  but  as 
soon  as  he  shall  be  freed  and  abso- 
utely  discharged  from  the  effects  of 
any  misfortune  or  failure  in  trade, 
then  ( but  not  before )  to  be  paid  to 
him :  otherwise  the  interest  to  be 
continued  to  be  paid  for  the  support 
of  him,  his  wife,  and  children,  for  his 
life ;  and  if  at  his  death  he  shall  be 
under  any  difficulty  from  misfortune 
or  failure  in  business,  in  trust  for 
his  wife,  and  children,  according  to 
his  appointment  by  will;  and,  if  he 
shall  leave  no  widow  or  child,  ac- 
cording to  his  disposition.  There 
was  a  considerable  settlement.  The 
son  in  the  twenty-eighth  year  of  his 
age  being  discharged  under  a  deed 
of  composition,  the  legacy  was  de- 
creed to  him ;  the  trustees  and  his 
children  not  opposing  it:  but  the 
Court  obserred,  that  if  he  should 
not  be  discharged,  as,  in  case  it 
should  end  in  bankruptcy,  the  trus- 
tees would  not  be  indemnified.  De 
Mierre  v.  Turner,  Page  306 

3,  Under  a  disposition  by  will  to  the 
children  of  A,  and  B.,  payable  at 
twenty-one  or  marriage,  with  a  limi* 
tation  over  upon  failure  of  issue  in 
the  lives  of  A.  and  B.  it  was  held, 
that  all  the  children  without  restric- 
tion were  entitled ;  and  an  apportion- 
ment being  directed,  and  the  interest 
ordered  to  be  paid,  to  those,  who 
had  attained  twenty-one,  children 
born  afterwards,  though  entitled  to 
a  share  of  the  capital,  were  not  al- 
lowed to  claim  the  by-gone  interest. 
MUis  V.  Norru.  385 

4.  Portions  by  a  marriage  settlement, 
to  be  paid,  transferred,  or  assigned, 
to  the  sons  at  twenty-one,  to  the 
daughters  at  twenty -one  or  marriage, 
if  after  the  death  of  their  parents ; 
with  survivorship  among  them,  if 
any  should  die  before  the  share  or 
ahares  should  become  payable,  as- 


VESTED  INTEREST  eamiimmtd 
signable,  or  transferable,  and 
mitatioB  over,  if  there  ahoidd  b 
child  or  children  Mwing  at  tbe  i 
of  the  survivor  of  tbe  pareata 
being  sneh,  all  ahoold  die,  beferi 
fond  should  become  ao  aa  afon 
payable,  assignable,  or  transfer 
whether  a  diild  attaining  tw< 
one  takes  a  veated  interest  in  thi 
of  the  parent,  qmmre^  Legh  v. 
verfitkL  Ptigt 

6.  (See  ante,  VoL  IV,  708.)    Tb« 
cree  affirmed  on  a  re-hearing.  B 
v.Higg9. 
See  Power,  8.     WM. 

VICE  CHANCELLOR  of  thk  Di 
OF  LANCASTER. 
See  Practice,  2S. 

VOLUNTARY  BOND. 

See  Comnderattmim 

VOLUNTARY  SETTLEMENT. 

Soo  Pareni  mmd  CkUd,  ^ 


W. 


WARD  OF  CHANCERY. 

See  Barim  amd  Feme,  1,  6. 

WEST  INDIA  INTEREST. 
SeeWiU,r 

WEST  INDIES. 

See  CoeUp  2.  Martgwj^,  4.  IFi 

WIDOW.— See  Copykoid,  1. 
WIFE.— See  Barom  and  Fime. 

WILL. 

1.  Upon  a  eommission  of  reviei 
sentences  of  the  Court  of  Dele] 
and  of  the  Prerogative  Court, 
blishing  a  testamentary  paper  a 
will,  were  reversed.  MmtkeM 
Warner, 

2.  Bequest  to  the  testator's  wift 
life ;  then,  after  an  appropriate 
answer  annuities,  to  tbe  cbildr 
the  testator's  brothers  and  sis 
All  the  ehikiren  living  at  the  c 
of  the  testator  and  those  bom  i 
wards  before  the  death  of  tbe 
had  vested  interests;    a  codic 
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WILL— <!Oiiltiiiied. 

fcyoor  of  die  same  objects^  only  re- 
slrmined  to  those  surviviog  at  the 
time  of  distrihatioD»  being  held  to 
apply  only  to  the  capital  of  the  fand 
appropriated  to  the  annuities.  Mid^ 
dleion  y.  Meuenger.  Page  1 36 

dk  Residnary  disposition  of  all  the 
testator's  real  and  personal  estate  in  | 
Jamaica,  in  tmst  to  be  remitted  to 
England,  was  held  specific,  and  not 
to  indnde  a  debt,  originally  upon 
bond  and  jadgment  in  Jamaica,  and 
afterwards  farther  secored  npon 
bond  and  judgment  in  England,  un- 
der which  it  was  receiTed,  and  being 
considered  ondisposed  of  was  ap- 
plied in  the  first  instance  to  the 
debts,  Sic.    Niibeit  v.  Murray,    149 

4.  Power  attempted  to  be  execnted  by 
invalid  instmments  held  not  exe- 
cuted by  the  general  words  of  a  will 
containing  no  reference  to  it*  JIfac 
Lerotk  V.  Bacom.  159 

6.  Power  to  appoint  for  the  benefit  of 
a  married  woman  and  her  family 
would  not  include  the  husband  in 
general :  but  upon  the  whole  w3l  an 
appointment  in  his  favour  was  esta- 
blished.    Mac  Lerotk  v.  Bacon.    159 

6.  Legacy  general,  notwithstanding  an 
appropriation  of  part  of  the  pro- 
perty.    Raymond  v.  BrodbeH.    '  199 

7-  Legacy  of  a  sum  of  money  Jamaica 
currency  decreed  with  Jamaica  in- 
terest from  the  death  of  the  testator. 
Raymond  ▼.  Brodbelt.  199 

8.  Bequest  to  A.  for  life,  and  after  her 
decease  to  B,  and  C  in  equal  moie- 
ties ;  and  in  case  of  the  decease  of 
either  in  the  life  of  A.  the  whole  to 
the  survivor  of  them  living  at  her 
decease.  B,  and  C  have  vested  in- 
terests as  tenants  in  common,  sub- 
ject to  be  devested  only  upon  the 
contingency  expressed.  Harrison  v. 
Foreman.  207 

9.  The  rule  of  construction  of  wills  is, 
that  if  the  general  intention  can  be 
collected,  or  any  one  particular  ob- 
ject, expressions  militating  with  that 
may  be  rejected,  if  plainly  appearing 
to  have  been  inserted  by  mistake : 
not  otherwise;  and  if  two  parts  of 
the  will  are  totally  irreconcilable, 
the  latter  over-rules  the  former.  Simu 
V.  Doughty.  243 


WILL — coniinued. 

10.  Construction  of  several  testamen* 
tary  papers,  that  some  revoked 
others :  probate  having  been  granted 
of  all.  Beauchamp  v.  J%e  Earl- of 
Hardwicke.  Page  280 

11.  The  Lord  ChaneeUar  of  opinion, 
that  it  is  expedient  to  apply  tm  pro- 
visions of  the  Statute  of  Fnmds  -as 
to  devises  to  wills  of  personal  estate. 

286 

12.  Lands  originally  held  imdof  old 
mortgages  passed  by  a  general  de- 
vise; though  no  release  of  the  equitj 
of  redemption  appeared.  Tke  At- 
torney General  v.  Bowuer.  800 

13.  As  to  the  diflbrence  between  debta 
and  legacies  in  an  implied  charge  on 
real  estate  by  will,  QM^ere.  302 

14.  A  claim  of  double  legacies  by  two 
instruments,  a  will  and  a  codicil^  re- 
pelled by  the  internal  evidence  and 
circumstances.  (Momev.  I%eDuke 
(f  Leeds.  300 

15.  Whether  parol  evidence  of  the  in- 
tention of  the  testator  can  be  read 
originally  in  opposition  to  a  claiot 
of  double  legacies,  Qumre.  Oebarme 
V.  The  Duke  of  Leeds.  380 

16.  If  a  testator  by  will  gives  2000^!. 
a  •  year  by  way  of  jointure  Ui  unj 
woman  he  might  marry,  and  after 
marriage  by  codicfl  gives  his  wife 
the  same  jointure,  she  cannot  claim 
both.  '  382 

17.  Double  legacies  by  two  instru- 
ments upon  the  intention.  382 

18.  Small  circumstances  will  raise  an 
inference  against  doubje  legacies.  984 

19.  Testator  bequeathed  5000/.  in  trust 
for  his  daughter  A.  for  life,  and  after 
her  decease  for  such  child  or  chil- 
dren as  she  shall  leave  at  her  de- 
cease in  such  shares  as  she  should 
think  proper ;  and  in  case  she  shall 
die,  leaving  no  child,  (which  was  the 
event )  then  as  to  1000/.  for  her  ex- 
ecutors, administrators  or  assigns; 
and  as  to  tbe  remaining  4000X^in 
trust  for  such  person  or  persons  '^as 
**  shall  be  my  heir  or  heirs  at  law.** 
Tbe  4000/.  vested  in  A.  and  the 
other  two  daughters  of  the  tektator 
being  his  co-heiresses  at  law  and 
next  of  kin  at  his  tieath.  If  that 
union  of  characters  had  not  occurred, 
quiJBre,  whether  the  next  of  kin  could 
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WILL — cfrntinued. 

not  claim ;  and  supposing  the  Iieirs 
intended,  what  description  of  heirs. 
Soliowav  T.  HoUoway,         Page.  390 

*  20.  Prima  facie  words  must  be  under- 
stood in  their  legal  sense,  unless  by 
the  context  or  express  words  plainly 
appearing  intended  otherwise.  401 
SI.  Devise  of  real  estates  to  trustees 
and  their  heirs,  upon  trust  to  convey 
upon  certain  trusts ;  and  subject 
thereto,  to  several  natural  sons  suc- 
cessively i«  strict  settlement  The 
testator  also  gave  the  residue  of  his 
personal  estate  upon  trust  to  be.  laid 
out  in  land,  to  be  settled  to  the  same 
uses,  i&c.  A  codicil  revoking  so 
much  of  the  will  as  directed  the  set- 
tlement of  his  said  estate  upon  his 
sons,  and  varying  the  order  of  the 
limitations,  was  considered  as  con- 
fined to  that  object,  operating  by 
way  of.  substitution  only,  not  as  a 
revocation  of  the  devise ;  and  there- 
&re  extending  to  the  estates  to  be 
purchased  with  the  personal  estate. 
Lord  Carrington  v.  Payne.  404 

22.  A  snbscnbing  witness  to  a  will, 
disposing  of  real  estate,  being  in 
Jamaica,  his  evidence  was  dispensed 
with.      Lord   Carrington  v.  Payne, 

404 

53.  A  testator  by  codicil  revoked  the 
legacy  of  50L  bequeathed  to  his 
sister.  The  only  legacy  given  to  her 
was  lOOiL,  given  by  the  will:  as  to 
the  effect  of  the  codicil,  Qunere. 
Lord  Ckurrington  v.  Payne,  404 

54.  Legacies  declared  specific  upon 
clear  words,  and  an  abatement  of 
the  general  legacies  directed.  Bar- 
ton  v.  Cooke.  461 

25»  The  general  personal  estate  not 
specifically  bequeathed  applied  first 
in  payment  of  all  the  costs,  except 
of  inquiries  as  to  a  guardian  and 
maintenance  for  a  specific  legatee, 
and  then  to  the  general  legacies. 
Barton  v.  Cooke,  461 

S6.  Legacy  for  the  board  and  educa- 
tion of  an  infant,  until  he  shall  be 
fit  to  be  put  out  apprentice,  and  then 
a  farther  sum  with  him  as  an  appren- 
tice fee  :  the  infant  having  attained 
nineteen^  and  not  having  boon  put 


WlLL—eoniinned. 

out,  was  held  entitled  to  the  leg 
Barton  v.  Cooke.  Page 

27.  If  a  legacy  is  given  for  the  bei 
of  an  infant  in  one  way,  and  it  < 
not  be  so  applied,  it  may  be  app 
for  his  bene^t  in  another  way,  s 
it  was .  to  put  him  into  orders, 
he  became  a  lunatic 

28.  Residuary  bequest  to  the  te 
tor*s  nephews  and  nieces  ner  gti 
equally  for  their  lives  ;  ana  after 
death  of  either  that  share  of 
principal  to  be  paid  equally  to 
among  the  children  of  snch  of 
said  nephews  and  nieces  as  she 
die ;  and  if  any  die  without  leai 
any  child  or  children,  that  shar 
go  to  and  among  the  survivon 
survivor  of  them  in  manner  af 
said*  Upon  the  death  of  one  w 
out  a  child  that  share  goea  to 
survivors  for  their  respective  1 
only,  and  will  pass  to  their  chile 
respectively  with  the  original  sha 
but  upon  the  death  of  the  last  si 
▼or  without  a  child  his  shares,  1 
original  and  accrued,  are  ondisp 
of;  notwithstanding  another  has 
a  child.    MiUom  v.  Awdry, 

29.  General  devise  of  all  manors,  i 
suages,  lands,  tenements,  and  h 
ditaments,  in  the  county  of  Von 
elsewhere,  with  long  limitation 
strict  setUement ;  and   a  residi 
disposition  of   the    personal  es 
also   by  very  general  words. 
Lord  Chancellor  was  clearly  of 
nion,    that    two    leasehold    hoi 
passed  with  the  personal  estate, 
not  under  the  devise  of  the  la 
but  granted  a  case.     Thomptoi 
Lawley. 

30.  General  residuary  clause  in  a 
passes  what  is  not  well  disposed 

31.  The  rule  taken  from  the  £< 
siastical  Court,  that  a  direction  {i 
poning  the  payment  of  a  legacy  i 
not  prevent  the  vesting,  prevail 
Courts  of  £quity  as  to  personal 
gacies:  unless  a  contrary  inteii 
can  be  inferred ;  as  where  the  i 
of  pavment  forms  part  of  the 
scription  of  the  person  to  take. 
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vesting  of  a  residuary  beqaest  is  es- 
pecially favonred,  to  prevent  an  in- 
testacy; and  a  direction,  that  the 
interest  shonld  accamulate,  and  be 
paid  with  the  capital,  after  a  deduc- 
tion for  maintenance  and  prefer- 
ment, is  not  sufficient  to  prevent  it 
As  to  real  estate  the  contrary  rule 
prevails,  but  subject  to  exceptions. 
Bolger  v.  Matkell.  Page  509 

92.  Bequest  to  be  equally  divided  share 
and  share  alike :  they  take  in  com- 
mon; and  po  survivorship.  Bolger 
V.  MaekelL  ibid. 

93.  Devise  of  real  estate  with  the  resi- 
due of  the  personal  estate  upon  long 
limitations  in  strict  settlement,  in- 
cluding persons  unborn  :  a  subse- 
quent direction,  that  none  of  the  de- 
visees shall  take  or  come  into  pos- 

.  session  before  the  age  of  twenty- 
five,  was  held  confined  to  the  actual 
possession,  and  not  to  operate  by 
way  of  revocation ;  and  therefore 
upon  the  death  of  the  first  tenant 
for  life  under  twenty-five  the  accu- 
^  mulation  belonging  to  bis  personal  re- 
presentative. Montgomerie  V,  Wood- 
ley.  522 

94.  The  testator  bequeathed  a  legacy 
to  bis  daughter,  to  be  paid  within 
twelve  months  after  bis  decease: 
but  if  she  should  marry  A.,  then  he 
revoked  the  legacy.  She  remained 
unmarried  till  about  fourteen  months 
after  the  testator's  death ;  and  then 
married  A.  They  obtained  a  decree 
for  the  legacy.     Osborn  v.  Brown. 

527 

35.  Legacy  for  a  moiiming  ring  to 
each  of  the  testator's  relations  by 
blood  or  marriage  confined  to  tbe 
Statute  of  Distributions,  and  those 
who  have  married  persons  entitled 
under  it.     Devisme  v.  Mellish.      529 

36.  An  illegitimate  cbild  not  entitled 
to  share  under  a  devise  to  children 
generally ;  notwithstanding  a  strong 
implication  upon  the  will  in  favour 
of  that  child.   Cartwright  v.  Vawdry. 

530 

37.  Testator  gave,  devised,  and  be- 
queathed, all  his  messuages,  lands, 
tenements,  and  hereditaments,  what- 
soever and  whercsocveri  and  all  his 
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monies  in  the  funds,  to  trusteeSt 
their  heirs,  executors,  administra- 
tors and  assigns,  according  to  the 
several  and  respective  estates  -and 
interests  therein ;  and  declared  the 
trust  of  the  rents,  issues  and  profits, 
dividends,  interest  and  proceeds* 
subject  to  ground  rents  and  other 
outgoings  in  respect  of  his  said  ides- 
suages,  lands,  &c. :  the  leasehold 
estates  pass  with  the  freehold  *  upoai 
the  subsequent  words.  Hartley  t« 
Hvrle.  Page  540 

98.  A   contingent  legacy  failed-:   the 
event,  which  happened,  not  being 
provided  for;  and  no  necessary  im- 
plication in    favor  pf    the  legatee. 
■    Parsons  v.  Parsons.  678 

39.  The  prerogative  of  granting  a  eom-« 
mission  of  review  is  to  be  ekeircised 
upon  the  peculiar  circumstances  and 
the  importance  of  the  case.  In  this 
instance,  a  sentence  of  the  Court  of 
Delegates  setting  aside  a  will,  the 
report  of  the  Lord  Chancelhr  was 
against  the  application :  bis  Lordship 
concurring  upon  the  evidence,  th^ 
the  will  was  obtained,  or  an  altera- 
tion prevented,  by  andue  influence; 
and  there  being  no  question  of  law. 
Upon  this  proceeding  no  costs  are 
given.     £!r  parte  Fearon,  633 

40.  Devise  revoked  by  a  contract  for 
sale.  d54 

41.  A  devise  is  not  revoked  by  a  mort- 
gage ill  fee  to  the  devisee.  Baxter 
V.  Dyer.  656 

42.  Whether  a  will  was  revoked  by 
marriage  and  the  birth  of  a  child 
under  particular  circumstances, 
qiuere  (•).  663 

43.  The  testator  having  given  his  wife 
the  option  to  occupy  his  house  at  a 
certain  rent,  and  if  she  should 
choose  to  do,  declared,  she  should 
have  the  use  of  the  furniture,  bj 
codicil,  revoking  the  bequest  of  aa 
annuity  to  her,  gave  her  a  legacy, 
to  provide  furniture,  in  case  she 
should  not  choose  to  occupy  his 
house,  or  for  any  other  purpose  she 
should  think  proper.  She  occupied 
the  house    and  furnituro    till   her 

(*)  See  the  note,  ante,  664« 
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y       death;  and  her  executor  was  held 
fiDtitled  to  the  legacy.    Iskerwood  v. 

'    Payne.  Page  611 

44.  A  claote  of  survivorship  between 
two  legatees,  if  either  of  them  should 
die,  confioed  to  a  case  of  lapse ;  and 
did  not  prevent  the  legacies  vesting. 
King  ¥•  Taiflor.  800 

46.  Constmction  of  a  very  inaccurate 
wiUy  that  the  words  *'  and  all  I  am 
**  possessed  of "  were  confined  to  a 
specific  bequest  of  stock  immedi- 
ately preceding;  meaning  all  in- 
terest in  that  fund;  and  did  not 
comprise  the  general  residue;  which 
was  by  a  subsequent  clause  ex- 
pressly disposed  of  in  a  different 
manner.    Wilde  v.  Hoitzmeger.    811 

46).  The  words  **  all  I  am  possessed 
*^  of  in  a  will  in  legal  construction 
relate  to  tho  time  of  the  death,  not 
of  the  execution  of  the  will ;  unless 
•xplained.  816 

47*  oome  sense  to  be  given  to  ewery 
part  of  a  will,  if  consistent  with 
other  parts :  the  legal  sense,  if  pos- 
sible. 818 


WILL-^conltmied. 

48.  Illegitimate  children  havioj 
quired  that  character  by  reput 
may  take  under  a  will,  as  b j^  i 
sar^  implication  intended  an 
scni>ed.    Snelham  t.  Bagleg* 

Page  I 

49.  Bequest  to  the  children  of . 
scribed  spinster,  and  nothing  < 
face  of  the  will  shewing,  tha 

fitimate    children    were    inte 
nquiry,  whether  she  left  iUegi 
children  refused.  Otmamd  t.  T\ 

<MWc< 
See  Baron  and  F(me,  9.  £/< 
Evidence,  1,  3.  Jtnpiu 
Juruaiction,  4.  Maxnie 
1,2,3,5.  Perfetmiig.  J 
Tnut.   VeHed  IntereH. 

WrrN£SS.>-See  Evidence. 

WRIT  OF  N£  EXEAT  REGNi 
See  Ne  exemt  Regno* 
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